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` PRIVY COUNCIL. ; т 
"APPEAL FROM: THE MADRAS, Hien ‘Cover. 
: daly 11, 1921., 
Present :—Lord Atkingon, Lord Phillimore ; 
:' and Sir John:Bdge. à 
SURISETTI ‘BUTOHAY.YA AND ANOTEER—- 
APPELLANTS 
` terius - 
Su Rajah PARTHASARATAY 
. APPA ROW BAHADUR ZAMINDAR 
GARU AND ANOTHER—-RESPONDENTS. E 
Madras Estates Land Act (1 of 1908), ss. 6, 46, 50: 
«—Object of Act—""Tjaradar " and “farmer of rent,” 
meaning of —Leasee of lands not tn cultivating occupancy 
of same whether can acquire permanent occupancy rights,’ 


The object of the Madras Estates Land Act was to, 
improve the condition and confer new rights and 
privileges upon the occupying cultivators of raiyati 
land, and-not to confer permanent, rights of occü- ' 
pancy on middlemen ' who sub-let to occupying cul. , 
tivators. [p. а, col. 2.7 

‘The words “ijaradar” and “farmer ót rent" in sub. 


_ Section (6)'of section 6 "of tlie Mddràs Estdtes Land’ 


Act are not synonymous, but denote two classes of 
persons, If tjaradars and farmers of rent are raiyata 
atall they are, as appears from section 46, non- -осопру-: 
ing raiyats, and cannot be converted ‘into raiyats with ` 
в permanent: right of occupancy. р. 4, col. 1,] Е 

‘Bho .provisions. of -sections `6 ‘and 50° of the 
Madras Estates. Land Act have no application to; 
the, case ‘of's lessee of lands who dues not cultivate , 
them, himself! but’ Bub- leases’ them ‘to cultivating” 
tenants. (p. 4, col;-1.] 


»-Appeal against-a dedre of the Madras High’ 
Oonrt (Ayling and Napier, JJ.,) dated the’ 
14th April 1916, ‘reported as 36104. Cas. 727, 
affirming two deerees of thé: Court of the’ 
Distriet Judge, Kistna at. Masulipatam, pre 
ferred’ agairat &.deerea-of -the - Court -cf the 
Suits - Deputy. Cüllestor, cates Distriet at 
Hilore. Mor du - Е 

: Mr. 8. V. L. Narasimha, for the. Appel: 
lants; ‹ ә. . 

:Messrs; De - -Qruyther, Е, 0. ` Bir George. 
Lowndes, К. O., Meiara. Kenworthy Brown: sog: 
Parikh, for tho-Respondents: ‘- '- 

' (JUDGMENT. 

‘Loap ArEINSON.— This is a  eonsolidated 

appeal against two deerees,- both dated the 


ej) 0 bE QU Qa a эж н t 
К. ate 


pane eee 3 


^ 34th April 





1916, 
Judicature at: Madras, affirming two decrees, 
both dated the 30th March 1914, of the Cours. 
of the District Judgeof Kistna at Masalipatem, 
' whish affirmed two deerees, both dated tha 


of the High Ocurt of 


25th April 1913, of the Conrt of the Suits 
Deputy Colleetot, Kistna Distriet, ЕПоге, 
made in е Suits No, 376 aud No. 


* 907 of 1912, 


Though the parties in eaeh of these suits, 
as well-as the property affected, are different, 


' the’ questions raised for destaion in both 
appeals are praetisally identieal, ao. that, 
the desision made in one disposes of 


the other, 


In the first suit the firat defendant who 
Наа Баеп in a suit dealing with the estate 
of the Zamindar, upon which the Lanka 
lands, the subjest of the suit, are situated, 
appointed ‘Receiver by ‘the Court by a 
Ізввв bearing date the 3lst March, 1908, 
demised to the two plaintiffs, the appellonts 
inthis’ appeal, and to the deceased husband 
Of the second of the two defendants, the 
respondents in the appeal, a sonsiderable 
trast of Lanka land, over 100 sores in 
extent, for a term of three years from 
‘the. 31st‘ March 1908, reserving thereout a Giet 
or " ront of Ra. 2, ‚4920 per annum, 

_* Some of the provisions of this longo 
demand consideration. [6 sontains в recital 
that; in an auetion held bs the. lessors, 
бп ‘whose’ behalf, of eourse, the eoiver 
acted, the’ lease Һай “bean made, The 
practics prevailing í on this estate in referense 
to sueh lands as were demised was proved 
to be this: that when a lease was about 


. to expire, or had but recently expired, an 
. auction was held. Those who desired to 


besome lessees of the laud previously 
demised, bid at this auction, and the 
new lease “was granted to the highest . 


о 
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bidder, whether Һә was ‘tha. old leisee be dealt wi.h aesorling to the pleasura ^ 
or another. There was thas’ na 'eusióin .of of the Estate Authorities without obtaining 
sontionity ‘of oosupation. - The: outgoing апу release fram the lessees, and that at 
lessee had:no privilege or ‘advantage, It. the conelusion of the term, though it enda 
is further resited that as: the lessees had. by: -the 30th June Fasli, 1319, tho .lezsees 
exeauted- <a": піса" in) убой гое ; are--to- give up- the" Lanka lind without” 
lessors agreeing to eultivato. *the-- -said > ‘leaving оп: it апу produse whatever be- | 
Lanka lands under the conditions set forth’ longing to them by the. end of May of 
in the lease; the lessors had “written. and.given~-that~ Fasli-for- the ‘eonvenient’ transastion™ 
their yatta.” One of these eonditions was that of kusiness. Provisions-so-elaborate as these 
as regards planting seeds, ` turfa, grase, etc. are soareely sueh'as one would- expect ` 
and enlarging the extent-:of. land, the. to find in the contrast of tenancy of an 
lessees were ‘to regard ‘all ‘the orders the ordinary raiyat. 
lessórs had issue or might issue.: Another . The appellants ‘contend: that by the 
sondition was that the lessees were to eon provisions of certain elauses of the Madras 
tinue to enltivate only 110 asres and 85 senis. Estates Land Ast ‘of 1908, this sontract of 
A third, ‘that’ if the. Government should, tenancy is entirely . superseded ; that they 
during the lease, take any. оЁ: the demised - are relieved from: the obligations: 
ands for coaservanca ‘works or. "any other on them. by -many of the covenants of 
purpose, the Іеғввєв would get а remission their lease; tkat,,their tenura is changed, 
for that’ lard of only the average. Oist ‘their: oseupaney, continuéd, and thé't reni - 
‚ that might ecstte with referense fo the made: stbject to revision, If that. be ro, as. a 
ijara Oist. That in the event, of. the they- contend it is, then. the burden rests. 
Goverzment taking lands with єгогв upon upon ‘them of clearly establishiog. that 
‘them the lersees might: récsive compensation those’ olanses ‘apply to their o38e;, The 
‘from the Government. for loss of profits, obligation of proviog the negative proposi» - 
;, but would not be given any somreneation ` tion that these elànses: do not apply toe: 
out of the estate funds for ' sueh crops. their ease. does- not- rest upon the lássrs. 
A: fourth ' condition, . that if within the On the 30th December 1209 a notice í 
tèrm: eilts“should' be formed and loss be was, on behalf of the. lessors, served upon 
caused by erosion, the lesrees.. must, ' baar the lessees: informing them that as the’ 
the loss and pay the whole Cist, ‘ete, term of three. years zjara: of the Lanka: 
every. year, and that they were not to lands which they held from the" lessors . 
apply for remission on any ground whatever. would 'expiré by: this Fasli 1319, and. as. 
Again, the’ lessees’ wére'to bind themselves they тёге hound to- quit the lande" at .thie 
to ‘all the stéps. the léssors might take end'of May. i910, aésording to'the-sontract: 
. &gainstthem under the Madras Rent Recovery of their’ registéred: m uchilka, they were” 
Act; “VIL! of 1865, in regard to theeollestion — required to remove by that’ date: their thinga, . 
of arrears. These are distress, cale or eviotion, ., etc., that were on the said Lanka lands and 
Another ‘condition was: that, the lessees. to vasata the | same, 
were, not to. transfer their tyara rights to To this notice the lessees, om the /18th 
others withoot the lessors’ eonsent, and again, April. 1910 sent a reply. to the effect that 
another, that neither'the lessees nor the ratyat they were eultivating the.landa 88 ratyats- when . 
who cultivates it, nor the merehant who pur the Madras. Estates: Land Aet, 1908, азше . 
вһавєв it, ‘nor anybody: else, shall take'the ‘into forse; that they thereby acquirediunder 
tobaeco and otber produce raised on the hara, section 6 of that Statute permanent осоп» 
Lanka to other ' places than ‘the ' аға pansy rights in the said. Lanka lands and 
Tanke. would ‘not vaeate them ; and, further, that ; 
№: ‘is elear from {һа provision that the. ‘they possessed the right: to obtain pattz of 
parties contemplated the oultivation of the the said lands; and that if pata should not’ 
land ard the’ raising of crops. "upón it: by. be granted ‘to ‘them they would take legal . 
fåiyats, No slaure prohibiting, tub- letting i ig. proceedings, Aceordingly;: ‘the appellants, 
. to be found in the 1зазе. Я in pursuance of this intimation:-of their 
© Itis further'stipulatéd that at the eohelasion' intention, instituted on the 14th Marsh 1911 , 
of the term tha Lankas, lands leased are to agsinst the respondents, the guit out of 


‘im nosed 
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which this appeal has.arisen, praying the 
Court to determine .what was a fair 
equitable rent for the holding во leased to 
them, and, further, to make a deores 


directing the- raspondénts to grant to them. 


а тайа in the form preccribed : of their 
said landa on proper 
their costa. : 


- In the judgment cf. Napier; J., who deliver. 


ed the judgment of the High Court of Madras, : 


the following: passage is to be found: “It 


is admitted that the lessees did not cultivate: 


the lands themselves, but sub-leased them 
to cultivating tenants,’ ‘From the judg- 
ment of the. Deputy Oollestor it clearly 
appears, that‘ 16° was proved before- him by 
the witnesses examined on behalf both of 
the appellants and" thé respondents thet the 
„appellanta had sub-let, at all- events, a 
'eonsiderable portion of the demisei lands 
to sub-tenants who eültivated them personal- 

„Iy, paying rent therefor. Та the judgment 
of the Judge of the. Distriat Oonrt i 1з to. ba 
found the following ‘passage :: 


“Mush stress has been laid upon the fact 


that" there- were. no tenants on the lands 
when" leased’ to ‘the plaintiffs. 


lands: ; were. leased to 


to eultivating tenants. Even if they had 
cultivated some of the lands. themselves, I. 

“745. not think it would. have altered the 
position, as the f:ara. tenure was ‘olearly 


understood between the parties when it was. ; 


entered upon," 


The above-mentioned exiraet from the : 


judgment of Napier, Jey cannot, in their 
Lordships’ view, be treated. às merely a 
re-statement. in, wider language: of. the 
conclusion, at which. the Distriet Judge hai 
arrived, It may. wall. be. that, before, the 
High. Court the Advocate who ‘appeared for 


the. present appellants, feeling. it hopeless, 


owing: to the. evidenes that had: been givan 
and to the judicial opinions which, ‘had been 


pronounced, to contest the point further; made | 


the admission. set fourth by Napier, J. The 


passage from Mr. Justieo, Napier's s judgment , 


should, in "their. Lordships’ view, be taken 
їп. its ordinary meaning, 
followa.that the, apoollants ‘dealt with the 
lands: demised. as middlemen, sub- letting 


and. 


terms and to pay. 


Г до not sea‘ 
that! "this alters the casé in the leaat, if the, 
them. under jara . 
tenure аз I. have held.they were; It isin. 
evidense that the plaintiffs did not calsivate-- 
‘the Jands at all ‘themselves, batlet them out. 


from whieh it , 


them to tenants.who held their holdings 
subject to arent payable to their immediate 
landlords, oaeenpied them and eultivated 
them, The lessees claim to have а rent fixed 
for. all tho land demised to them by their 
leagen, and to hava a patta granted to 
them of all these landa. Their Lordships 
have, not to determine, if Mr. Justics Napier's 
statement . be acsepted ascording io its 
ordinary meaning, whether, if the appellants 
had only sub-let to ocoupying and cultivat- 
ing. sub-tenants a- substantial portion of 
their .lands, they  would':be altogether 
disentitled to the relief they seek, or would 
only be entitled to that relief in relation to 
the portion of the demised lands which they 
had rot sub-let, espeeially, as this question 
was not raised or argued  befors their 
Lordships on the hearing of this appeal, A 
desision on either of them is not called for 
in. this appeal, and thair Lordships mest not 
bs taken to have formed, mush less to have 
expressed, any opinion upon them. 

It appears totheir Lordships to. ba plain, 
from the provisidns of the firat seven Ohapters 
of this Statute of 1908, if not indeed from the 
whole of it, that the object of the-Ast was to 
improve the eondition and. eonfer new rights 
and privileges espesially. upon the oacupying 
eultivators of raégati land sush as these lands 
admittedly were, It would be quite opposed 
to its policy to eonfer. on middlemen who 
sub-let to oecupying and cultivating tenants 


- rights and privilges at all resambling those 
` conferred on oscupying 


sultivators, and, 
indeed, would result in depriving the latter 
elass of the benefits intended to be eonferred 
upon them. It eould hardly be suggested that 
it was the object of the Statute to bring about 
such а result: as this, that the middleman 
sould compel bis landlord to grant him a райо, 
ata rent to be fixed by.a Oourt, and the 
middleman’s ossupying: and  eultivating sub. 


` tenants should in their tarn be able to aompel 
` their immediate landlord, the middleman, to 


grant to them: paíías of their: holdings at 
rents to ‘bo similarly fixed, and this, though 
the middleman was an absentee who never 
even visited his estate, 

By section 50 of the . Aet, "gab section (1), 


- the slass of persons is deseribad to whom the 


provisions of Ohapter [V are. to apply. By 
Bub-sestion (2). of that section, 16 is provided 
that a person.of that -elass-shall be entitled 
to have granted to him a patta, for any sarren 


‚ otherwiee than under а lease in writing. 
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revenue. Turning back to sub-seetion (1), to’ 
find the deseription of the elass to whom the 
right is given, it is to becomposed of ratyats 
with a permanent right of oscupaney, and.also 
ratyatsholding old waste Janda undera landlord 


It is obvious, the lessees in this case are not 
members of this latter seetion of the class. It 
is equally elear that they are not members of 
the first section of the class. They are rot' 


- ratyats with а permanent right of oceupaney. 


It is to be observed the word is "oesupanoy ” 
not "possession," -An owner may in one 
pense be in possession of his estate by the 
yeesipt of rent from the tenants of that 
estate, but not oeeupaney. . 

:.Бевііоп 51 ;preseribed what the раба is to 
aontain, and by sub-seetion (2) of that section 
it is-enaeted that any: stipulation in restraint 
of cultivation or of barvesting by a raiyat, or 
the giving up ‘possession of his land by an 
oecupying raiyat at any specified time, is to be 
void and of no effect, A provision which in 
itself seems to suggest that the raiyat, to ba 
entitled to have a patta granted to him, has 
фо be a cultivator of bia holding. 

Section 6, sub-section (1), defines the 
persons who are to be entitled to acquire 
the premanent right of oscapaney in holdings. 
This definition qualifies the. first sestion of 
the elass mentioned in^seetion 50 whieh are 
entitled to apply for a patta. They are those · 
who were vasos, at thé passing of the Aet, 
and then in possession, or thereafter 
admitted: by а landowner to possession of 
yatyati land not being waste land situate on 
the landlord’s estate. 1t is this permanent 
gight of ossupanoy which entitles the racyat to 
apply for the patta. - 

- Section 46 prescribes the mode by whieh a 
non-oseupying ғаїўаѓ may acquire a permanent 
might of :осепрвпеу of his- land, but eases 
falling within section 6, sub-sections (4) and 
(5), are expressly excluded, 

‘In the view of their Lordships the words 
“sjaradar”- and "farmer of rent” occurring in 
this sub seetion are not synonymous, They 
denote two classes of persons. They are not, 
defined in the definition elause. If ўатайтғз 
and farmers of rent.are ratyats at all they are, 
as appears: from sestion -46, non-oeoupying 
raiyale, and eannot be eonverted into ratyats 
with a permanent right of ocoupaney. 

.' For these several reasons their Lordships are 
of opinion that the appellants donot belong to 
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the elass of persons entitled to the kind of 
relief they seek to obtain, that the judgments 
appealed from were right and ,Bhould be 
affirmed, and this appeal be dismissed ; and 
they will humbly ‘advise .His Majesty. 


· gesordivgly. The appellants must in both, 


appeals pay the respondents’ separate costs. · 
W. 0. a. & N. B. Appeal dismissed, 


Solicitor for the Appellants.—Mr. Н, 8. D. . 


Polak. : on ee 
Solieitor for the Respondents,—-Mr. Douglas 
Grant, р i DE 


_ LAHORE HIGH COURT. 
Second Олти, Arekak No. 2253 or 1921. 
Mareh 7, 1922. : 
Present :—Mr. Justiea Abdul Raoof. 
. MANBA-—PLAINTIFF—ÁPPELLANT > 
ts , VerSU$S ` 
KHUSHALI RAM ARD ANOTRER— 
DEFENDANTS— RESPONDENTE. ` 
Adverse posseesion— Waste land—User.of temporary 
character. А А 
Storing fodder and tethering and grazing cattle 
on a piece of waste land does not amount to adverse 
possession. User of this sort . being common. 
excites no particular attention. 16 is neither intend- * 
ed to denote, or understood as denoting—on the, one 
side or the other—a claim to the ownership of :the 
land. [р. 5, col. 2.] . | 
Framji Cursetj$ v. Goculdas Madhowji, 16 В. 838;° 
8 Ind. Dec. (N. в.) 708, followed; 1 j ‘ 
Seeond appeal from a deoree of the 


Distriet Judge, Delhi, dated the 6the July’ 


1921, affirming that of the Munsif, Firat Class,’ 
Sonepat, Distriet Rohtak, dated the 26th of 
Ostober 1920. ЖОЛ. 

Mr. Shamair Chand and Lala Hargopal, 
for the Appellant. De 


Mr. Dev Raj Sawhny for Mr, Mukand Lal . 
В e. 


Purt, for the Respondents, ' 
‘JUDGMENT,—This is a seeond appeal: 
and has arisen under the. following sircum-” 
stances. · There was & partition ‘in: 1905 · 
ascording to' which the ‘land in disoata. 
measuring 5 biswas kham situate in- khassa ' 
No, 1007—149 was allotted to’ the plaintiff. : 
It was a piese of waste land.’ The plaintiff: 
at the time was a minor, Defendant Khushali ' 
Bam had land adjoining: to the land: in’ 
dispute numbered 143 авео, 
Khushali Ram sold three kikar trees stand-. 
ing on khasra No, 1007-143 to defendant 
No. 2, This led ‘to the present suit for 


Ir June 1920 ` 


possession, and for recovergriof the prieg ef- 
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the. trees, vis, Вв, 30.. One of: the: pleas 
raised in defence was ‘that defendant No. 1 
had aequired title by adverse possession and 
that the plaintiff ever sineo'the partition of 
1905 has been out of possession, In the alter- 
native the defendant elaimed sompensation on 
; aesount of а well whieh he had sunk in the 
land in 1910. The first issue framed by the 
Trial-Oourt was to this effeet, namely: ‘Has 
defendant Khushali Ram been in adverse pos- 
‚ Session of the land in suit for more than 12 
„years, and thus plaintiff hae lost title P”. The 
fifth issue related to the priee of the tress 
, and the sixth to the compensation claimed on 
account of the well. The defendant pro- 
duced eyidence to establish his adverse 
‚ Possession, He himself'also went into the 
witness box and as his own witness stated 
that his tenants had been tethering eattle 
'оп the land and have been keeping fodder 
‘and straw on it, The other witnesses have 
also deposed to the same offest. Jot Ram 
stated that tenants used to tether their caitle 
and to store fodder and straw and that they 
used to graze their cattle on the land. To 
the same effost is the evidence given by Sita 
Ram. Relying upon this aet of user the 
Oourt held that the defendant had been in 


adverse possession ever sinse the date of the . 


partition, The anit of the plaintiff was 
accordingly diamiesed bat in order to avoid 
aremand the Oourt also resorded findings 
on issue8 Nos, 5 and 6. It found the amount 
of вовіцёо be Rs, 149-14.3 and the price of. 
the trees sold by the defendants to be Rs. 9. 

"The plaintiff preferred an appeal to the 
lower Appellate Conrt with the result that 
the deeree of the lower Court was upheld and. 
the appeal was dismissed, 

The plaintiff has eome up in sesond &ppeal 
to thie Court and it has been eoniended on 
his behalf that the user proved in thia sase 
did not amount to adverse possession. There 
is no doubt that the title was. with the 
plaintiff, Aceording to the general presump- 
tion the land being waste land the plaintiff 
would be presumed to be in possession ав 
possession follows’ title. -It was held in 
Framji Ourset;t' v. Goculias Madhowji (1) 
that “the user of the sort established in this 
case is common in this sountry and exeites no 
partioular attention. It. is neither in. 
tended to: denote,. or  urdersiood аӊ 
denoting—on the one side or the other. 


(1) 16 В. .338;. 8 Ind. Deo, (N. в) 708, 


\ 
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a elaim to. the ownership of. the land, 
and, where this, and no more, is the casge,* it 
would be wrong to hold that. a elaim by 
adverse possession. has been made out,” In 
the reported ease also the asta relied upon 
were of & similar nature.. The defendant ‘in 
that esse had built a privy and set up ‘sheds 
for cows, goats, fowls, ete,, and had construet- 
ed а hut for a ghartwallah. -These were ali 
eonsidered to be structures of а flimsy nature 
апа ofa purely temporary eharaeter.. In the 
present ease- the tethering of cattle and 
storing fodder and grazing of cattle ‘has 
been established by evidence. These acts are 
of a flimsier nature than those established 
in the Bombay case. In my opinion adverse 
possession was not made ont on the evidence 
in this ease and the plaintiff was entitled to 
a deeree. I, therefore, acsept the appeal 
and setting aside the decrees of the two 
Courts below grant to the plaintiff a desree 
for possession on condition that he pays 
Ra. 149 14 6 to the defendant No. 1 as 
sompensation for the well eonstrueted by 
him minus Rs. 9, the price of the trees sold by 
the defendant, 4e, Hs. 140-143. Plaintiff 
ia entitled to eosts throughout. 
Z X, Appeal accepted, 





MADRAS HIGH COURT. 
Seconp Сү, ArPzAL, No, 1081 ox 1920, 
EN May 11, 1921. 
| Present :—Sir John Wallis, Kr., Ohief Justieo, 
and Mr, Justice Krishnan, 
AOHAMMAL-— PLAINTIFF-—APPELLANT 
| versus 
NARAYANASAMI NAIOKER (pap) 


AND OTHERS-— DEVAWDANTS— RESPONDENTS, 

Will, construction of— Testator, personal law of, 
consideration of —Hindu Law— Widow in possession of 
husband's estate, succession to— Qo-widow and daughter, 
rights of. : 

The Wills of Hindus should be read with reference 
to the ordinary notions of Hindus unless ‘there is 
something to show that the testator intended to 
depart from the ordinary rule'of Hindu Law, [». 6, 
ool. 1.]. ^ А 


Under the ordinary Hindu Law when a person 
dies leaving two widews and a daughter, the widows 
take jointly end exclude the daughter. Very often 
for purposes. of convenience they partition the 
property and. enjoy it separately. But when one 
of them dies, the surviving widow takes the whole 
estate for her lifétime, and the daughter comes in 
only after the death of both the widows. Гр, 6, col. 2.) 

A Hindu having two wives and a daughter 
made a Will which after providing that, after hig 
death, his two widows ‘should take respectively 
the properties set out in Schedules I and II 
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attached to; the Wil and enjoy them „without 
alienating . them, proceeded: “After the death of 
. these two wives, my- daughter shall take the 
above- ~pamed properties with all rights and. enjoy 
the same.” After the death of the -testator and 
one of the widows, a dispute as to succession arose 
between:the remaining widow. and the daughter: . 
Held, (1) there was no reason to think that the 
testator intended to depart from the ordinary rule, 
of succession of the Hindu Law on this point and 
' that the daughter was.to'have, under the Will, the 
property only imfter the death of both the widows; 


` (2) that ‘the action of the testator in dividing 
the property between the widows meant” nothing 
more than this that he himself provided for the parti- 
tion, which he feared-might be found necessary after 
his death, 


Second appeal sgainst the desree of the 
Court of the Additional Subordinate Judge, 
Coimbatore, in .Appeal Suit No, 32 of 
1919, (Appeal Suit No, 185 of 1919), on the 
fle of the District, Court, Coimbatore, 
' preferred against the decree of the Court. of 
the Additional District. Munsif, Coimbatore, 
in Original Suit No. $86 ef 1917. 


Mr. T. M. Hrishnaswami Aiyar, for the 
Appellant, ‘ 
T. Ramachandra Rao, for Respondent 


^ Un GMENT. —This second appeal raises a 
question ав to the eonstrnotion of the “Will 
of the deseased Krishnappa Naieken, The 
learned Subordinate ‘Judge has considered'a 
great maby савев which do not appear to us 
to have very much hearing on this Will, On 
‘the other hand, he‘has not sonsidered aselosely 
. ав he might have done what was the meaning 
of the testator as expressed in the Will, 

The testator had two wives and one of 
them‘had: a daughter: Mangammal, * The Will 
provides that after’, hia death his two wives 
ought to take, respectively the properties. set 
out in’. schedules I. and,II-and:enjoy;;them 
without alienating, them. Then it goes on 
to say: ‘After’ the death of-thesa two wives 
my "daughter, Marigammal , shall. “take the 
above: -named. entire. properties with all rights 

‚ and enjoy the rame. One view of this 
Willis that' the properties -in' sehedale I 
were "ett “to опа. widow for, her.life.and the 
properties. in sehedule II to-the other widow, 
‘and : that on the death of ‘either of them 
the · properties’ left: ‘toi ber should ‘go’ to the 
‘daughter, ‘That ‘is “Hot -what the. Will, says. 


The “Will. saya ‘that i£: 18а ег г cthe: death; of - 


the: Aivescthe bdaughter is Чо come ‘in. 
“hese ' Wills: of Hindus should ‘be read with 
~eeferenes "to “the ordinary notions: of the 
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Hindus. Under the osdinary 'Hirdu Law 
when there are ‘two widows they take 
jointly and cne Euceaéds to the other by 
survivorship. Very: often ‘for the purpore 
of convenience they ' partition ‘the ` :Jands 
and enjoy. them separately, What seems 
to us that the testator really meant was 


to himself: provide ‘for sueh a partition dor- . 


ing the lifetime of the two widows instead 
of leaving them to the risk of quarrels that 
usually arise. "There is no reason’ for sup- 
posing that he intended to depart from 
the ordinary rule of Hindu Law by which 
the surviving widow takes ‘the whole estate 
for her lifetime. On the ‘contrary, the 
‘statement that the daughter is to take after 
the death of:.the wives shows that that was 
exactly ‘what he meant, 

We think that the Jearned Subordinate 
Judge was wrong in construing this ‘Will 
and that under it the plaintiff is entitled 


to the properties in both the Равена Ғог 


her life. 
Another question was тайный ав to, the 
form of the suit, The plaintiff did not sue 


for ‘possession ‘but simply for a’ desleration, 
Distriet ` 


and injunction. But ‘before ‘the 


Munsif she offered to ‘amend the plaint 


- but the Munsif ‘did not think it necersary, 


The Subordinate Judge has held that on 
this ground also the suit ought to be dia- 
missed on his finding that the plaintiff was 
ont of possession at -the date of tke suit. 
‘We think that the proper order te make 
is to give tbe pleintiff leave to amend the 
plaint.within a week after ‘the re opening 


‘and to direet that, on the amendment being / 


made,the appeal ke allowéd, the deeree of 


the lower Courts reversed and the suit, 


decreed with eosts throughout, 
© Me C, P. : ° 
к.к. ём. Н, Appeal allowed, 





LAHORE HIGH: COURT, 

. Seconp Отуп. ArreaL No. 2956 оғ 1917, 
February 23, 1922.. 
Fresent:—Mr, Justiee LeRossignol and — 
"Mr. Justice Abdul Qadir. 
 LEKHU ВАМ AND ie aa aaa 


APPELLANTS vp. 


. versus ` 
MOHAMMAD RAMZAN AND OTHEES— 
PrAINTIFFS— RESPONDENTS. 
Ala and adng maliks—Failure to recover ° malikana 
dues—Watver—Abandonment, 


R «Vol LXIX) ` 


' INDIAN ‘ОАВ, . - 4 


SATYEND?A М.Т BANERJED t, KRISHNASAK BA KAR, 


Mera waiver of his rights by ап. ala malik does ' 
not imply abandonment ‘of the rights and an adna, 


` malik's failure to pay dues does‘ not establish 
adversity on his part. nor is an.ala.alib bound to 
bring a suit to-vindicate his rights, so long as they 
remain duly recorded in the Revenue Records and he 
is able to succeed ina Revenue Court.’ : * 2 
.  'Becond “appeal from-a decree of the Dis- 
trist Judge, Multav, dated the 14th Jaly 1917, 
affirming^-that-of the Srbordiüate Judge, 
Multav, dated the:30ih August 1916, 
“Baby `5, К, Mukerji, for the ‘Appellants, : 
Lala Amar Nath Ohona, for the Respondents, 


JUDGMENT,—This вевопа ‘appeal arices ` 


out of-a suit by айпа тай of village 
‘Saho, Tehsil Multan, for a deslaration that 
the defendants ars not dla maliks of the 


plaintiffs’ land, -nor ‘entitled to reseiva any 2 


тай апй ‘from ‘the -plaintiffe. “The findings 
. of the Courts ‘below were thatthe’ defend. 
‘ants were ala maliks and had been entitled 
to, receive -ala-.malikó dues from the 
‘plaintiffs, but that they.. had not enforeed 
` their rights from*1896 up to - 
‘they bronght a' suit in the Revenue Court 
‘for résovery of their dués for six harvests 
from 2911.40 1918 -and: that the defendants 
‘had lost the rights whieh they originally 
^held'by failure to enforca them. The de. 
. fendants have coms-up^to this Оопгь in 
.Sesond appsal and we have no doubt what- 
‘ever that they must susseed.^ 


The righ!s of the ,defendants existad 
before the, Settlement of 1858 and were 

` affifmed in that Settlement. Even if they 
have not:enforezd their rights, mere waiver 
does not imply any abandonment,-and the 


-plaintiffs are unable to, shaw апу suthorily . 


on whieh we could hold that the defendants 
Љу ‘failure to enforce their rights had . for- 
fei ed them, The .dues were recoverable at 
each harvest and the defendants’ right was 
clearly a.periodisally reeurring right. The 


dues -resoverable, eash harvest: would һө. 


small in quantity.and would хтагу. sacord- 
ing to the nature ‘of the harvest, and it is 
поб surprising that the defendants , have 
failed for. many. years £o.sesure those rights 
by. litigation. However, in 1894,the defend:. 
ants. did enforse'their rights and -the docu: 
ments produe:d by them show that those 
deerees were executed and satisfisd in 1895, 
so that it must ba taken thatthe defendants 
did in 1896 effectively enforce their rights, 
There is no. reliable,evidense that.the de- 
fendapts -enforced their rights, between 1896 


1914 -whén . 


aud 1914, but, as -said-before, mere waiver 
doas:not -imply abandonment. of the. rights, 
‘though -it does involve a los: of the 
‘dues’ for which. no suit was brought within 
Jimitatios, | Mere failure to, рву dues, however, 
does not ‘establish ‘adversity, »nor were >the 
defendants: bound:to bring a suit to vindicate 
‘their rights:solong as their rights remained 
duly ‘recorded in the Revenue Reoords and 
they were:ableto suoosed in the Бэтецпе 
Courts, eus | 
` For these "reasons, wa accept the appeal 
‘and dismiss" the plaintiffs’ suit with costa 
throughout, ` 
NH. Appeal allowed, 
— A 
CALOUTTA. HIGH COURT, 
APPEAL FROM ÁPPELLATE 180888 
: No. 1078 ov 1918, 
2 ‚ " Jaly 28, 1920, 
Present : —Sir Asutosh Mookerjse, Kr., 
А Acting. Chief Justice, and Justieo Sir 
: Ernest Fletcher, Kr, 
‘SATYENDRA NATH BANERJEE ~ 
` PLAINTIFA—APPELLAST 


А $ versus 
^ KRISHNASAKHA KAR awp ANOTHER — 
7 Darenpants —Responpents, 
~ Ohoukidari chakran land—Resumption by Govern. 
ment—Interest created inland by choukidar, whether 
; terminated—Prescription — Acquisition of status of 
tenant by lapse of time — Bengal Land Revenue Sales 
` Act (ET of 1869), s. 68—Defaulting proprietor purchas. 
ing estate at revenue sale, rights of. 


If choukidari ` chakran lands are resumed by 
Gorernment'and are settled with a Zemindar, all 
rights created in such lands by the choukidar in 

-favour of third parties. come to an end, although 
if a transfer. was made by the Zomindar before 
the resumption the transferee becomes entitled to 
‘the benefits of the settlement with the Zemindar, 
-[p.8, col. 1], : 

. Krishna Kinkar Datta у. Mohunt Bhagaban Das, 7 
, 0. L. J. 85; 12 0, W. N. 161; 85 О. 185, followed, 

. | Ranjit Singh v. Kali Dasi Debi, 40 Ind. Cas, 981; 
44 О, 841; 44 I. A.1)7.25 0. L.J. 499; 21 C, W, N. 
(609; 82 M, В. J: 565; 15 A. І, J. 890; 19 Bom, L. B, 
„462; (1917) М. W. М. 459; 6 L, W, 1052 P, L. W, 1; 
, 22 M. L. T. 489 (P. O.), referred to. . 


А prescriptive title.to the status of a tenant сап 


. ' ре acquired by lapse of time. [p, 8, col, 2.] 


- Ishan Chandra, Mitter v.-Raja -Ramranjan, 2 О, L. J. 
-125, Raktoo Singh у. Budhram Ahir, 8 0; L. J, 657, 
:Icharan Singh v. Nilmoney Balidar, 85 О. 470; 7 0. L.° 

- 7.7499; 12 O.'W. N. 636, Probhabati Dasi v. Tatbatur. 
"mess, 20-144. Cas. 664; 19 O, L, J. 62; 17 0. W. N. 
71088, Pauchkari- Chattapadhya ү. Maharaj Bahadur 
‘Singh, 28 Ind.. Саз. 708:.19 О, W, N. 138, Birendra 
, Kisore v, Laksmi, 80 Ind. Oas. €93; 22 O. L. 1.129 

Ujir Ali Sardar v. Вһайһа$ Behara, 68 Ind, Oas, 1003, 
- 85 O. L. J,:18?, referred to. . . . 





W 


ue sd 


.. mndér Aot.XI'of 1859, he acquires under section 58 


the estate.subject.to. al] its .encumbrances -existing 
, at the time of gale and does not acquire any rights 

in respect to under-tenants ог raiyats which were snot 
‚ posgesEed'by the previous proprietor: at the time „of 


` the sale, Гр, 8, col; 2.] 
-Appesl :against. в 


. Føbruary.1918, affirming that of the Muusif, 
c Hughli, dated:the 24th June 1917. j 
“Babu Panchanan Ghose for Babu Satindra 
. Nath Mukerjee, for the Appellant. - 1 


< Babus, Ram Ohandra Majumdar and, Bhi» 


pendra Kumar Ghose, for the Respondents. .-- 
tres . . JUDGMENT. "ue. 

" MooxzB3EE, Aora. O: J .— This is an appeal 
by the plaintiff іп a suit for reeovery of pos- 
session of land, and in the alternative for as- 
sessment of fair and equitable rent. 

„Тһе. disputed land was originally chow. 
kidart -chakaran land, which was resum- 
ed. by the Government ‘on the 27th August 
1997 and transferred to the plaintiff and his 
во-вһагегв as the Zemindars. Default was 
thereafter made in the payment of the 
сћоюї дат? asseresment, with the result that 
the property was sold under the provisions of 

‘Ast XT of 1859 on the llth January. 1912 
. when it was purehasediby the plaintiff alone. 


· On the 28th January 1915 the plaintiff 


instituted the present suit, : 
“Phe first defendant eontended that he was 


' entitled to remain in occupation by virtue of 
a tenaney which had been ereated in favour. 
. of his predesessor-in-interest іп. 1—38 when 


' the land was.in oocapation of the ‘chowkidar, 
His ease was that as the settlement was made 
by the Collestor, his position: as tenant has 

' поё been affested in any way, by. the. resump- 
tion proceedings. In answer to thia eonten- 


|’ \ Воп, theplaintiff urged that the title of the 


defendant same to an end .as soon as’ the 
- resumption took plase: and, in support of 
. this proposition, he placed relianse upon the 
. deeision in Krishna Kinkar Datta v. Mohunt 
Bhagaban Das (1) where the prineiple was 
' resognized that if chowhidart chakaran landa 


‚ are resumed by Government and are settled. 


with a Zemindar,-all rights ereated in such 


*. lands by the ckowhidari in favour. of tbird , 


parties, Game toan end, althongh if а transfer 


has been made by the Zeminder before the. 
-yesumption the transferee becomes - entitled d 
. оће benefits of the settlement, with the , 


(07 O, Iu J, 85; 12 б, N.-161; 35-0, 185,- `~ > : (9) 68 Indy Caa; 1008; 350.1. J182 ^ — ' - 


decree of the 'Bab- 
. ordinate Judge, Hughli, dated ‘the 95th. 


d B A 

BE e dL. g . - INDIAN OASRB, а (Qu. 
^7 %- ETENNDRA NATH PANEBIEE Ø:-KBISHNASAKHA KAR. 00 8 e on git ait 

When a defaulting proprietor purchases at a sale - Zomindar. See also Ranjit Singh v. Kali Dast 


Debi (2); prima facie, this deeision ‘is appli- ` ' 
cable to the cireumstanses of the ease before, 
us, It has not been explained how in 1888 
"the land «ould be settled by the Collestor so' 
‘as to bindthe Zemindar. The settlement by. 
the Collector must be:deemed: to have been , 
‘made,on behalf of the chowkidar’ then in 
'oseupation, Consequently, the tenaney right 
areated by the Colleetor eame toan end when 
the land was resumed, enfranchised and 
transferred to the Zemindar, MEE 
But this conclusion is of no real assistanee 
to the.plaintiff., .As we have already: stated, 
.the resumption took plase on the 27th August 
.1897, and thereupon the. plaintiff and his eo- 
,Sharers became entitled to éjeot the defend. 
‘ants, They did not, however, take any steps 
in that behalf, with the resul& that on the’ 
27th. August. 1909 their title to obtain posses- — 
_ sion of the land besame extinguished by the 
operation of &he law of: limitation, as the.. 
defendants, by lapse of time, asquired a pre- 


seriptive title to the status’ of a. tenant; ^ 


- Лап Ohandra Mitler v. Raja -Bamranjan- (3), 
Raktoo Singh v.. Budhram Ahir- (4), Tcharan 


Singh v. Nilmoney Balidar (5), Probhabatt Бан” `.. 
v. Taibaturnessa (6), Panchkari Ohattapadhya — 


v. Mahara) Bahadur Singh (7), Birendra 
Ейогв v. Laksmi (8), Ujir Ali Sardar v. Shadhat 


Behara (9), The subsequent sale under Ast Xf ~ E В 


of 1859 ів of no avail to the plaintiff, beeause : 
the plaintiff himselt was a defaulting proprie- 
tor.: 
“purchases at a sale under Act: XI of 1859, ^ 
he acquires ander restion' 53, ‘the «estate 
'subjést to all its eneumbrances existing at 
tha time of sale and does поб asqaire any 
tights in respect to under-tenants or rai yate 
‘which were not possessed by the previous ' 
-proprietor at the’ time of thesale; Oonse- 
‘quently, on the llth January 1912, when 
the plaintiff besame ,purohaser at the såle 
.under Ast XI of’ 1859 he .aequired. nó 
better title than he had on the 27th August 
,. (2).40 Ind. Cas, 931; 44 C 'B4l; 44 L.A. IUT: 25 0," 
L: J. 499; 21:0. W. N. 609; 82 М. L. J. 565; 16' A. L. 
J. 890; 19 Bom. L.-R. 4621. (1917) M.. W. N: 4593.6 ' 
L. W. 101; 2 P. L. W. 1722 M, L. T. 489 (P.0O)... , 
(8)20.1. J. 13$... 4 Sor: 
(4)8 0.1, J. 607. | FOREN d 
‚ (5) 35 0-470; T-O. L. 4.499; 12 0. W,"N. 636, > -' 
‚ ae Ind. баз.`66Ь 19 O.'L. J. 6? 17 С.Т. Na 
(7) 98 Тай. Cas, Тоз. 19 0, W. N. 186... . 7 
(8) 30Ind.Cas..898; 22 0.1. J, 120 `` 


‘and, when a defaulting’ proprietor-. m 
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plaintifi’s title to ejest the defendants must 
` be deemed ‘to have been extinguished. We 
dismiss the appeal on this, ground, 


of the land in oceupation of the defendants 


: has been. left open for ‘a subsequent anit. ` 
We do not interfere with that part of the ^ 


. judgment, ` 
. The appeal is dismissed with costs, 
Fietosar, J—I agree. 


8, X. Appeal dismissed. 





BOMBAY HIGH COURT. . - 
· Osrenar Огт JURteDICT.OX Burr No. 1081 


d . or 1915. 


t 


` November 16, 1916. 
ы. Justice Macleod. 
Tax PHGINIX ns. Lrp.—PLalntires 


MADHAVDAS RUPOHAND & Oo— 


Ретенрамте, 
Contract—Sale of geods—Delivery month wali 
—Nothing done by parlies—Contract, whether termi. 

sates—Mercantile contract, construction of. 
, Where in & written contract for the sale of goods 
a particular month'is mentioned for giving delivery, 
‘and nothing is done by the parties under the con. 
tract within the сопігась period, and itis not shown 
that ipe ‘terma of the contract were altered by 
mutual consent, the’ contract comes to an end, 
But it is open to the parties to make & new contract 
on the basis of the old one by extending the period 
for delivery: the terms of the new contract, however, 
must be certain before the Court can give effect to 
any of them It cannot be inferred from mere 


delivery after due date what the rights of the crip 


parties are to be, [p. 11, col. 2.] 
In cBnstruing a mercantile contract, the Court can 


| ошу read it according to the plain intention of the 


words i in the contract. Lp. 11, col, 2.) 


Bir Thomas Strangman, Advosate General, 
for the Plaintiffs. 

Ме, Malla, for the Dafendants; 

JUDGMENT,— On: the 18th of September 
1913 the Phoenix Mills, Limited, the plaint- 
iffs in this suit, entered into a eontrast with 
Madhavdas Rupshand' & „Оо, for .the pur- 
chase and sale of certain bales of yarn. 
Madhavdas Rupchand ё: Oo., the defendants 
in the suit, signed à memórandüm of sale 
whieh contains a number of: printed tera a, 
while the -punibar of bales; ‘the. prise, fthe 


INDIAN OABB, 
PE@NIX MILLS, LTD. 9. MADHAYDAS KUPOHAND, 
‚ 1909, The result, therefore, is that ‘the. 


.The: 
question of the rent to be assessed in respeet ' 


“rate of one: quarter 
' day. 


‘bales as stipulated and ` 
. wish to keep them no longer on their hands, 


‘method and time of delivery ere entered 


in manuseript.' The memorandum of sale 
was confrmed on behalf of the plaintiffs 
by a letter of the same date signed by 
the agente. No. l of the printed terms is 
as follows —' 

"үйө (2, e. the defendants) agree to psy 
for the bales in advance at the time of taking 


' delivery order for the bales and to take de. 


livery of them from time to time as they 


: are ready (the date of the bales that are 
, teady to. be assertained by us by inquir- 
ing at the Company's offiee) but if we fail 


to take delivery of the bales яз stipulated 
we agree to pay interest at the rate of 12 


' annas per cent, per mensem, on the purchase 
money on such bales вв are ready. 


2. If we fail to take delivery of the balea 


‘at the stipulated time we agree to pay rent 
‘to the Company for the bales lying on our 


aseount in the Company’s godowns at the 
‘anna per bale: per 


delivery ‘of the 
if the Company 


3. If we fail to take: 


they are at. perfeet liberty to re-sell them 
on cur aceount and risk by publie auetion 


‘or by private sale, and we hereby agree to 
'make good to the Company any loss that 


they may suffer by the re-sale. In ease of 
such re-sale we further agree that the Com- 
pany shall also have the right to annul the 
whole contract, or в rart thereof respect- 
irg the remaining bales that are to be manu- 
factored and claim from us any damage 
whatever they may sustain.” 
ae terms of delivery are in manns> 
Poo Bales No. 20s and 2025 Ring Oetober- 
November 1913 and 50 Bales No. 648 Mule 


‘yarn as manufaetured."' 


I am not conserned with 50 bales 6i 
But the plaintiffs elaim in this suit that 


‘the defendants failed to take delivery of 74 


bales ‘of 203 and 58 bales of 203s; so thas 
they were compelled under clause 3 to sell 
the bales by auction and they now sue for 
the differenee between the sontract price 
and the price'reslised at the auetion. . 
The frst question is as regards the соп. 
Biruetion of the eontraot. That is an ex: 
tremely dificult matter as the printed terms 
do not fit in with the marujript terms 
as far as 200 bales o: ‘20s ned 2096 -aro 
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с:псегпей.. It is in evidence that, generally, 
the Mills sontrast to tell goods as manu- 
feaiured;, and it appears that the printed 
terms had been framed orly with reference: 
. to the contracts for sale of goods as manu. 


factured, But even then the terms of the , 
.eontract would seem to -be uneertain, Ав. ' 
there. is mo obligation on the Mills to ` 


manufacture goods for а partisular purehaser, 
‚ they might put him off to an indefinite 
time by. saying théy were manufacturing 
for somebody else. But it seems from the 
evidenes that the usual. practice is.to have 
.& number of contracts on hand if they 
can, make them on favourable terms, and 
that the Mills continue to-spin yarn gosord. 
ing to their ordinary -produstion, while the 
.purohasers under their various contrasts 
come, and ask for .delivery and delivery is 
given aceording to the stoeks in' hand at -the 
time; and apparently, provided no orisis in 
the market intervenes, this somewhat nebulous 
prastise is satisfactory to both the parties, 
Wher, as inthis case, apartioular month for 
. giving delivery is mentioned in the sontraet, 


it seems.obvious that аі ешек may arise _ 


‘regarding the interpretation of the first three 
clauses -of the sontraat. Usually, when 
delivery: ig to be given for certain months 
‘onan instalment sontrast the contraot states 
how many bales or what quantity is to be 
delivered in eaoh month, and the purshaser 
may not cmeon ihe last day and demand 
delivery of all that he had contracted to 
purehase. I must. take it that, looking at 
the . plain meaning of the aontract, the Corrt 
ean only consider the parties to have intend. 
ed, when.they signed that contrast, that 
delivery should be asked for and given during 
October-November of two-hundred. .bales, 
delivery. being asked for of reasonable quanti. 
ties at a time during the period of delivery, 
Jt has now гревп proved on the evidenoo for 
the plaintiffs. that no delivery was asked 
for by the defendants during October-Novom- 
ber and:no goods were manufactured -by 
- the plaintiffs , against this contract, It was 
not pleaded in..the written statement that 
delivery.had been asked for during Ostober- 
November and,that, therefore, the , plaintiff 
had committed a. breach by not giving 
delivery. ‚чеш ач any evi. 
densae :from the defendants to the effest that 
they had asked for delivery during Ostober. 
November. But.it appears that, on the. 


INDIAN CASES, 28 B. 


ioi 


„3rd of December, five bales: of 208 sere 


delivered: to ‘the defendants, Thoso’ ,bales 
not being manufasiured against the contrast 
were delivered out of the stock at the Mills. 
Exhibit- No, 8,is the daily report of 4th 
December 1913 and that shows that the 
plaintiffs were ‚поё spinning against the 
defendant's contrast for the report merely 


records that they had no bales on hand. on 


behalf of the defendants ‘but shows a redue- 
tion of five bales in the column ‘Bales to 
be made” under the defendants’ eontract. 


And ко from January until the beginning of, 


July. the defendants took delivery . by small. 
quantities at'a time of eixty-six bales of 
20s and 42 bales of 203s paying for them 


at the ratea mentioned in the contract, "Then: 


I have no doubt that, if ordinary sircume 
stances had sontinued,:they would: have gone 
on -taking. delivery -of the remaining jbales. 
But in July pricas declined owing to the. 
eritieal situation in Europe, Not only the 
.defendants but also the , other -purchasers 
from: the ;Mills prastisally . stopped ‘taking 
delivery. Uuring’. August and september 


the Mills only delivered ten bales of- 204 . | 
and no bailes of 2028. ‘On the 19th of · 


pdanuary 1914 the'plaintiffs, hadowritteni.to the 
“defendants: : t i a 
“We regret’ to find that ‚уоп have up 


fo now taken „delivery of.only 10.bales of 


“yarn ifrom the ;above: contraot, ithongh е 


term ;cf the :ecntract ía^for délivery October. . 
"Kindly, _therefore, е firangé Л 


VNove mber™ Ist, 


M 


;to',tà&e , immediate "délivery of same, failing 


whieh swe ehall , be obliged ttoeharge you 


interest, codown ‘rent, and fire *insuranee 


'on:the number óf^bales that may'be ready: 


on your .aseQunf ,of ;whieh . please „take 
. note," s d pn 
Y n ° Tia: 

will presume :that when the plaintiffs 
aeked the defendants to "arrange to take 
immediate delivery of -Bame," .&hey^ meant 


to say “arrange to eontinue: taking delivery ' 
from time to, time acsording -tọ jthe usual ` 


prastica,” as the last part of the -sentense · 


shows admittedly that, they were not prepared  . 
to give immediate delivery of the:balance | 
„of the bales under. the sontrast, On tho. 


9th of July..they wrote to the. defendants . 


in very. mush the same terms asking theni 


to arrange to take immediate delivery of. 


ninety-two bales that, were remaining, Un- 


fortunately, the defendants did not reply to 
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either of those letters, Nothing further was 
. done' until the, 6th of Ostobsr 1914 when 
the plaintiffs through their Solicitors told 
the defendants that though they were 
unwilling to press them hard in those difenlt 
times ‘to take delivery of thé ninety-two 
bales whieh had been lying undelivered 
fora long time they sould not wait indefinite. : 
ly for their eonveniense, and, therefore, they 
insiated upon knowing when the defendants 
proposed to take delivery of them and in 
the meantime whether they were preparad 
їо pay some margin in respest of the goods, 
There were no deliveries during August and 
September; во that by the 6th of Octobar 
the plaintiffs had been running into stock 
and had suffiaient bales on hand‘to complete 
. their eontract with the defendants. The 
defendants sent/no reply to thet letter. 
the 18th ‘of January 1916 the plaintiffs’ 
Solieitors gave notice that if they did not 
hear by-the 25th they would re-sell the goods 
on defendants’ aecouns by publie austion. 
On the 10th of February the goods wera 
gold by auction realising Ra, .9,951-1.6 
against ‘the. eontraet, prise of :Rs.: 14,945. L-6 
leaving  differense of Re. 4,955. The 
plaintiffs made.a:demand for this differense 
-together -with -interest ' from the-Ist of-S«p- 
tomber. 1914 tothe 10th of Кёртпзгу. 1915 
and gcdown rent and fire i insuranoe making 
a total of Rs, 5,851:6-3 on the 16th of 
February 1915, ‘On«the 191 -о? February 
19X5 the defendants for the frat time committ- 
ed them:elves to writing through their 
Solicitors as follows:— 

“You are awere that the ‘term of the 
contract was for delivery іп Qsiober- 
November 1918. Our elionts were always 
ready and willing to take delivery of the 
bas, Боб as the goods were not ready 
your clients were not in в position” to 
give delivery to our olients, .It was only 
when the yarn market went down on acsount 
of the. war your clients ‘thought fit to 
‘manufacture the goods and sallad upon our 
eliente to take delivery, Our clients were 
not bound to do во and repudiate their liabi- 
. lity in the matter.” 

Now, the plaintiffa” claim clearly proceeds 
on the basis that the sontrast, x "ad 18th of 
September 1913 remained © existense 
although ‚ав a matter , of „faot ; ЖҮРЕ was 
done .under it ‘during ithe sontrast . period. 
lf that is oorreot'the «plaintifs -ean :only 


INDIAN: CASES, 


"written contrast, 


On ` 


: would be sitting.on the fence, 


S 


tun 


бөй if the terms of the contrast, bad 
jalearly been altered by mutui coz nent, 
There is ‘no evidence: to show that this was 
done, After the end of November they may 
‘have considered that the contrast remained 
in existence as altered by them, bnt the 
Court cannot say what was the altsred sone 
.£raot, I think the proper view to take in 
this case із that this is а mercantile eontract, 


-and the Court ean only read it ascording to 


‘the plain intention of the words in the 
"Then, ав the parties did 
nothing under the contrast within the coniract 
period, the written contrast thereby same to 
‘an end.. -It was open to the parties to meake & 
new contraet on the basis of the -old one by 
extending.the’ period. But then the terms of 
the new sontraat must be certain before the 
Court вап give апу effeat to them. 1tis imposi- 
ble from the evidenee for the Vourt to decide 
what ‘were the obligations of the parties 
-piter the end of Novembzr. ‘Within what 
period. was delivery-to be takem: ? Were the 
plaintiffs bound to have-goods ready so that 
-tho whole contrast could be completed? Were 
the ‘defendant: bound to ask for delivery? 
To all these questions -no anawera can be 
derived from ‘the evidenee; and so I think it 
must be taken that whenever after-the end 
ot November the defencanta esked for delivery 
if was optional to the plaintiffs to give 
them delivery, and if they chess to giva them 
delivery.at the rates menticned.in the ргө: 
vious contract, that was a separate transee- 
lion; and the Oourt cannot imply from the 
plaintiffs ‘haying given delivery of five bales 
on the 3rd of -December' ta tke defendants, 
‘that tke parties had entered into a new 
contract whereby the plaintiffs agreed to 
give delivery to the defendants of the remain- 
ing one hundred and ninety five bales accord 
ing as the defendants shonid сһоове "ёо ask 
for them. Otherwise a very extraordinary 
state of affairs would result. Both parties 
If the market 
went against the defendants no one could 
say what their’ obligations as regards taking 
delivery were. If the market went against 
the plaintiffs no one could: say what their 
obligations were as regards- ‘giving delivery.° 
And 1 think one may be justified in saying 
that ifafter July the market had risen above 
the-ebntrast prices it would have been open 
to“the plaintiffs to say that the eontgast 
was ‘at ап’ оа just as now 16 is open to the 


+ 


'. as they did 


. with taking further delivery. 
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‘defendants to say as the market has gone 
against them they are not obliged to proceed 
On the 9th 
of July the plaintiffa had, as в matter of 
fact, only eighteen bales of 2038 in stock, no 
. bales of 20s. Théy had other contracts on 
band for sale of yarn. If business had been 
‚воой, they would- not have run into stoek 
by the beginning of October, 
and as a matter of faet оп aseount of priees 
,going;down they found. themselves with 
.Buffeient yarn on hand to sover the balance 
of the two hundred bales. It would be very 
strange although the plaintiffs were not 


‚ ready to fulfil their: contrast in July: that 


' they should be entitled to eontinue to spin 
‘yarn, not against any partieular eontraet and 
not against the ‘fefendants’ eontracts, but 

simply beeause they bad to keep the spindles 
running; and then, after the. farther lapse 
‚ОЁ four months to sell these ninety-two bales 
Љу suetion and ‘call upon the defendants to 
‘pay the difference. In my opinion, therefore, 


- the claim for damages must fail. 


There was & further question whether the 
:plaintiffs bad appropriated. the ninety-two 
‘bales before the auetion-sale. Hvidence of 
ithe Mill Manager and godown-keeper has 
been given to stow that jnstruetions were 


..given to the godown- keeper to separate the 
- ninety-two bales before the auction, and it 


тву be певеввагу for me to cay that І eannot 
disbelieve that: evidence, Althou gh there 


. ів no written reeord of it.'it certainly waa 


' Milla were justified in 


. advisable that ` the goods, should be appro- 
priated to the contract before the aution sale 
ва otherwise it would be open for the plaint- 
"їв. to cell ninety-two bales out of the larger 
quantity which was stacked together in their 


-godown. But, asl have already stated, I n 


вш, really doubtfol that in any event the 
their foundation 
for & elaim for damages if they could rot 
prove these goods -had been manufactured 
for the defendants. It hardly seems fair that 
they should be entitled, to maaufaoture goods 
without appropriating them and be at liberty 


' to sell them, aosording as it might be pro- 


fitable to them to any purchaser up to the 
-last moment, and then before the auetion 
separate them, and say that those were the 
goods intended to be delivered to the defend- 
ants, , In the alternative, if the plaintiffs’ 
gate bad, succeeded, Я 
whether they would be entitled » to the 
\ 
. 
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` Qhinnayya v. Ramanna, 


.it.might be a question: 


{1929 
difference between 
the prices in. July 1914 or priees in October. 
Again, there would be another question, whe: 
ther they would be entitled to the differenes- 
on thirty-one bales whieh they had in their 
godown on the 9th of July, or on the , total 
amount of ninety two bales whieh they had 
in stoek by the 6th of Oetober. But under my 
findings on the issues, 1 do not think it is 
певеввагу for me to answer those questions, 


the contract priees and. 


The defendants will get their eosta of the 


getion. 
те, С. 4. ; 
Suit dismissed, — . 
. -MADRAS HIGH COURT. : 
Orry Отти, Cover’ Appeat No. 30 or 1920. 
A February 8, 1922. | 
Present :—Mr. Justise Coutts Trotter and 
2 Mr. Justice Hamesam. . | 
M, BALAKRISHNA MUDALIAR— 
APPELLANT d ade TA 


versus . ex 
A. SWAMINATHA MUDALIAR— .., 


i RESPONDENT, Р 
Judgments—Judgment , procured by perjury and 


suppression of evidence, whether vitiated—Fraud, 


` Perjury and suppression of evidence. in proof of 


the facts of a case is not fraud of such a nature-as'to 
yitiate the judgment, ас 
19 Ind. Cas, 679: 88 М, 208; 
(1918) M. W. М. 887; 18 M. L. T. 421; 25 M. L, J. 
228, followed. Е ся 

Venkatappa Naick v. Subba Naick, 29 М, 179; 16 M. 
І. J. 59, dissented from. 

Appeal against the judgment and decree 
of the City Civil Court, Madras, in Original 
Suit No. 92 of 1920. р з К 
Mr. V. О. Seshacharéar, for the Appellant. 
Mr. V. Г. Bthiraj, for the Respondent, 
JUDGMENT,-—The plaintiff's case 
demurrable assuming that the 
Ohinnayya v. Ramanna (1) is eorreet law. 
It is perfectly true that Venkatappa Natck 
v. Subba Naick (2), a desision of Boddam 


is 


and Moore, JJ., does appear to ley down 


that perjury in the course of seeking to 
prove the fasts of the ease during ita eonduet 
and.supprescion of evidence in a ease ia 
fraud of a nature that will vitiate a judge 
ment. l seems: to us that, if any sneh 
prineiple as thab were ascepted there would 
be no end of litigation in this’ or in ‘any 
other sountry because it will always re-open 


ease of © 


! (1) 19 Ind. Cas. 579; 88 ` М, 208; 11918) M, W. N. - 


887; 18 M. L, T. 421; 25 M. L. J. 228. . ec 
lix (2) 29 M. 179; 10:M, L, J. 50. 


i 
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issues of fast which had been desided by. 
alleging that they were proeured by perjured 
eyidenee, In our opinion, the trae tesb is: 
that laid down in Ohjnwayya v. Ramanna(1), 
and that ruling follows the doatrine estab: 
lished by a long ehain of English cases 
from :Kingeton’s (Duchess of) case (8). ‘In 
our opinion Venkatappa Naick v. Subba 
Naick (2) is no longer. law aud should not 
be во regarded in this Presidency. The. 
appeal will be dismissed with sosts. 

М, 0, P. Appeal dismtesed. 
"(8) (1778) 2 Sm, L. Cas, (11th Ed, 781);20 How, St. 


Tr, 637,34 H, L, (Jo.) 665; 1 Leach C, О. 146; 1 
East (P, C.) 468, А 


` 





BOMBAY HIGH OOURT. 
Onxiomar Отт Jozisptorion APPEAL No, 106 


or 1921. б 


. - December 20, 1921. et 
Present:—Sir Norman Macleod, KT., 
Obief Justieo, and Mr. Justice Shah. 

MUSSA MAHOMED— PLAINTIFF 
' c ÁPPRLLANT 
toraus A А 
MOTILAL ITOHALAL—DzrENDANT— 
— RESPONDENT, 

Contraci—Time for perjormance not ficed—Deluy in. 
performance by one party—Notice by other to perform 
within certain time—Reasonable notice, what 4s. 

The special jurisdiction of equity to disregard the 
letter of the contract in ascertaining what the par- 
ties to the contract are to ba takenas having really 
gud in substance intended as regards the time of ita 

' performance may he excluded, by any - plainly 
expréwsed stipulation. But to have this effect the 
language of the stipulation must show that the 
intention was to ‘make the rights of the parties 
dépend. on the observance of the time limits pre- 
scribed in a fashion which is unmistakable, The 
language will have this effect if it plainly excludes 
the notion that these time limita were of merely 
secondary importance in the bargain, and that to 
distagard them.would be to disregard nothing that 
lay at its foundation. Prima facie, equity treats the 
importance of such time limits as being subordinate 
to the main purpose of the parties, and it will enjoin 
specific performance notwithstanding that from the 
point ‘of view of œ Court of Law the contract has not 
been literally performed by the plaintiff as regards 
the time limit specified. But equity will лоб assist 
whore there has been undue delay on the part of one 
party to the contract, and the other has given him 
reasonable notice that he must complete within ‘a 
definite time. [p. 14, ool. 2; p. 15, col. 1.1. | 
* А contract for sale of immoveable property provid- 
ed that the sale should be completed within three 
months, but this‘period was subsequently extended 
by both’ the parties, and considerable delay occurred 
in preparing the necessary documents; eventually 
the vendor called upon the vendeeto complete the- 
falo in: fowr.deys, otherwise: ho would treat the 
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contract as broken -and forfeit the earnest-moncy, 
After the expiry of four days the vendee terfüered 
the purchase-money butit was refused, whereupon 
he brought the present suit for specific performance 
of the contract: 


Held, that the vendeo was entitled to reasonable 
notice for completing the contract within а definite 
time; that ag there were no spécial circumstances 
which would demand that the contract should be 
completed in four days, four days was not reason- 
able notice, and that as, from the surrounding circum. 
stances, the vendor had not beon prejudiced by the 
further delay їп Һе completion of the contract, 
the vendee was entitled to the assistance of the 
Oourt in obtaining specific performance of the con- 
tract, [p. 15, cols, 1 & 2.] 

Appeal against the desision of Mr. Justice 
Fawcett. 

Mr. Mirza and Sir Thomas Strangman, Ade 
yoeate General, for the Appellant. 

Messrs, Desai and Mulla, for the Respondent. 

А JUDGMENT. е 

Maoron, C. J.— The plaintiff filed this 
suit for spesiic performanes of an agreement, 
dated the 27th February 1919, whereby the 
defendant agreed to sell to the plaintiff 
certain immoveable property in Bombay for 
Rs. 35,000. Clause 3 of the agreement was 
ав follows — ‘ 

The purchaser shall pay the balance of 
the purchase-money within three months from 
the date hereof, time being of the essenee of 
the sontract, on the execution by the vendor 
and by all. other necessary parties (if any 


. whom the vendor agrees to procure to join 


in the exesution) of the scnyeyance of the 
said hereditaments, eto.” 

Whatever may have been the effect of 
that elause in the agreement, -it is: now 
admitted ‘that the parties. agreed that the 
time for sompletion of the eontrast .should 
be extended beyond the three months men- 
tioned inthat clause. It must also be ade 
mitted that there was considerable delay 
on both sides.in preparing requisitions for 
title, in answering the requisitions and in 
the preparation and- approval of the draft 
sonveyanoe, З 


X. On the 23rd Auguat 1919 the defendant's 
Solisitors-wrote i— M" 2n 

“We extremely regret to note that wa 
have not ‘yet reecived the engrossment of 
the sonveyanee for our comparison. Requisi- 
tious on title were answered long ago, Your 
elients had inspestion of the trust deed, and 
they have' been satisfied on all' the points. 
Oar elient has waited sufficiently long. f 
completion.” - : ША 


+ a 
D 
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And. the letter aonoluded :— 

“We are,tberefore, inatrusted to request you. 
to cend us the engros:ment for comparison. 
The draft 'conveyanee has already been sant: 
to you duly approved, We are expoating 
‘the engrossment within four days from the’ 
reseipt hereof by you.” 

Ti is admitted that: that.letter was not 
received by the plaintiff's. Solicitors - until 
the 25th: August 1919 when they wróte:— . 
: "With referense to your letter dated: 
23rd instant we beg to-s!ate that the delay: 
was on your slient’s part-in not replying:to! 
the requisitions in time and not furnishiog 
the Municipal bill for a very long time. Wa 
recoived the Battaki only resently and have 
singe then taken. the engrossment in hand’ 
whish we sball let, you have as.scon as it 
is ready. Your olient’s suggestion that our 
client has по money or that he'is trying: to 
‚ Besure a purchaser is &n imaginary one. 
` Onr elient’s moneys are lying idle with 
him sinse two months past and he is more 
eager to complete this matter than your 
client.” 5 

The defendants’ Solicitors replied on the 
97th August 1919 :—' EE 

"We are in гевеірё of your letter of the 
25th instant. 16 ів поб true that our elient 
delayed the matter; The Municipal bill was 
gent long. ago and as you did not get the 
Battaki certified in time you asked our elient 
to senda new bill · With reference to the 
second paragraph of your letter we have not 
yet received the engrossment‘duly-stamped for 
our comparison, It is strange that the 
engrossment should take such a long time. 
Please, therefore, note that unless the sale is 
sompleted before Monday 4 р. x. time being 
of essence our elient wil treatthe contract 
as broken ‘by .yours,: wil forfeit’ the 
earnest-money' and proceed ‘inthe matter as 
advised.” i . 

That: letter was received on the 28th 
August 191% which was в Thursday, and 
it is admitted that the plaintiff did nothing 
further until the 2nd September 1918 when 
the plaintifi’s Solicitors wrote :— ў 

“With referense.to your letter dated the 
27th ultimo we beg to state that you sent us 
only one Municipal bill after & very long 
delay, which delayed. the certifying of the 
Battaki, It is not true that we did not 
gat it certified in time. (6 would be absurd 
- fo expost to get the Battaki sertified withont 
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Munieipal bill, We now send you the 
engrossment of the conveyance for being 
sompared by you whieh pleases return duly: 
eompared by you.” ы . As 

Cn the same day the defendant's Solicitors 
wrote :— ; 

In eontinuation of. our letter .to you . 
harein of the 27th ultimo, we.are instrusted. 
to state that our cliant has forfeited :the 
earnest monoy and reserves his right to: 
proceed further against your client, as he 
mey be advised.” p d 

Thereafter the plaintiff tendered the pur. ' 
ehase-money but ‘it was refused, and 
eonmequently the plaintiff had to file this. . 
guit. " 

Now, the law on the subjeot is slearly 
laid downin the case of Jamshed Khodaram 
v. Burjorji Dhunibhat (1). After referring 
to the decision of Lord Cairns in Trllay v. 
Thomas (2) their Lordships oontinue:—: ) 

“Their Lordships will add to the state- 
ment just quited thess observations. The 
speoial jurisdiation of equity to, disregard 
the letter of the sontrast in aacertainlng 
what the parties to the sontraet ate 
to be taken as having really and іп 
substance intended as regards the time 
of ita performanee may be exsluded by any; 
plainly expressed stipulation. But to 
have this effest the language of the stipula- 
tion must show that the intention хат 
to make the rights of the parties ‘depend: 
on the observance of the time limita, 
prescribed in а fashion whieh is unmistak. ' 
able. The language-will’ have this effect: 
if, it plainly. exeludes the notion that these: 
time limits were:of merely secondary im- 
portanse in the bargain, and that to disregard: 
them would be to disregard nothing that! | 
ley at ite foundation, Prima facie, едеїбу, 
treats the importance of.euch time limits. 
as being subordinate to the main purpose of: 
the parties; and it will enjoin вревійв: per- 
formance notwithstanding that from the. 
point of view of a Court of Law the contract, 
has not been literally performed by the plaint- 
iff as regards the time limit-speeified. This ів 
merely’ an illustration of the general prin- 
eiple of disregarding the letter for the 


(1) 82 Ind. Cas. 246; 40 B. 289-at р. 298; 80 М, 1. 
T. 186; З L. W. 239, 19 M. L, T. 184; 14 А. 1, J. 226. 
(1916) 1 М, W. N. 229; 18 Bom. L. R. 163; 28 C. L.. 
J, 358; 200, W,N. 744,431. A. 26 (P,O). . . 


/' (2) (1868) 3 Gh. App. 61; 17 1, Т, 422; 16 W., R, 166, 
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eubetanea which Courts оѓ Equity apply, 
' when, for iusfaüse, they desree apesi&e per." 
Е ¢oomance’ ‘with eompensation of anon: essential 
бебеіећву i in subjest-matter, 
“But equity will not atsist whera there has 
been. undue delay on the part of опе party to 
‘the’ contrast, ‘and | ‘the other has given him 
reasonable notise that he must somplete within 
a definite’ time,” 
` Therefore, ` ' assuming “that, on “27th * 
August "1919, there Һай bsen unnecessary 
delay*on the part of the plaintiff whiok 
‘entitled the defendant to give him reasonable 
¿notia that “he must: complete within a` 
definite time, the decision in this заве depends 
entirely ón ` whether in equity ‘it’ can ba 
' eonsidered that the defendintgava reasonable 
noties by his Solisitors’ letter of the 27th 
Angusb 1919, It isimpossible ta lay ‘down 
any ‘general: rule аз to waat period: cau bs 
: жойвідвгга -as ‘reasonable. It must depend 
sntirely--üpon the various circumstantes. 
whieh - are prés:nt in each sage as “it arises; 
But . apart from those considerations; it; wonld 
appear to me that in any ease four days would 
not be reasonable notice for the somplaticn 
of a contract of this nature," . 
No doubt; what actually was PA Е to 
: ъз -done -on the 27th Augnst 1919 was only 
the ‘engrossment and ‘stamping of the con. 
veyanae апі handing over of the purcliaze. 
money, and it inight be eaid ‘all that sould 
be dove within the space of a few hours. 
But that is поб the only consideration which 
тзп weigh with the Court. One has to. 
consider whether ай а matter of fast from 
the surróunding circum «530903 th» defend- 
-ant would bé &o! prejadised by further. 
delay іп thá: eompletion'of the sontrast that 
Eduity would not assist the plaintiff in gat. 
~ ting it- ‘performed. | 
' Now, it cannot be said in thie саве that it 
would make very much differente to the 
defendant, whether the’ sontraet was ‘coms | 
pleted: on Monday the 186 Septémber " 1919" 
or a few -daya later, С 
tremely eisurely way in whieh both the 
parties‘ had "proaeeded . fróm the date of 
the eonirast, there ‘was no réagon ` why the., 
defendant shonld be" entitled’ to "demand" 
of the: plaintiff ‘that’ the matter should be 
sompleted within: four^ даўа, апа tüat' in 
default “the: contract should' ba’ acnsiderad as 
broken; ` Theretdre, ` thore” ‘being’ no special 
ciroumstandbs ` dm o^ the | "ago "whish' woüld ' 
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Considering tha ех. . 
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demand that ‘the soniract should be complete 
"ed оп the lat Ssptembar 1919, it-appears to 
me that that notise was not Peusonabls and 
that it offendad against the general principles 


'of Equity whish guida the Conris in "dealing 
! with a ease of this descripton, 


I think, therefore, that the decision of the 
Court below was-wrong and that. the plaintiff 
was ‘entitled to the assistanea of the 
, Court in obtaining spsciis performanse pe the 
contract. 

There will bea decree, then, for the plaint- 
iff to the effest that on his paying the balance 
of the purehase-priee, tho- defendunt should 
exesute the eonveyanse. 

. The plaintiff to completa the- m within 


. one week, 


The defendant to` pay the erste of the suit 
and of the appeal, 

Snan, J.—i eoncar, 

wc, м & N.H, -~ Ағреті allowed, 


. MADRAS HIGH COURT, 
Orv APPEAL No. 1 cr 1921, 
February 14, 1922. |, 
Present: —Mr. Justice Spenser and 
M Mr. Justiee Devadoss. — , 
'GOPU NATARAJA CHETTY.-—ArPELLANE 
| ' versus 
"RAJAMMAL AND ANOTHER—HESPONDENTE. 
Qivil Procedure Code (Act V.of 1908), 55. 11, 92 — 
Scheme suit— Prior suit deciding question of hereditary 
‘trusteeship—Res judioata— Evidence, admission of— 
Consent of parties —Recitals in judgments as to 
' contenta of documents, admissibility of. 


` А decision in a.suit between parties in their 
individual capacity as to the hereditary trusteeship 
of a temple will not operate as res judicata in's 
subsequent representative suit brought under the 
provisions of section 92, Civil Procedure Code, [p. 17, 
Gols 2; p. 18, col, 1 ]. 

Though the recitals in a judgment as to the cone 
tents of a document are not admissible in evidence, 
the parties can agree to their reception without 
farther proof and cannot afterwards object to their 
› ‘admissibility. (p. 17, col. 17] 

The Indian’ Statutory Law of evidence: confines 
itself to stating the well-established rules of evi. 
dence and does nob deal-with the question how: 
fer the strict requirements of the established rules ` 
may be departed from by consent of the parties - 
to the suit, | p. 17, бо], 2.) 

Parties to & guit, if go minded, may ordinarily 
agree: thet’ evidence .shall be taken in а. "particular 
way. They may agres that evidence in one ‘suit - 
shall be treated аз evidence in another, This 


is nob а matter which can be said :бо - affect the 


jurisdiction of the Court. Itis merely that parties . 
allow’ certain materials to be used as evidence 


^ 
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which apart from their consent cannot be 80 used.. 
Гру 17, col. 2.] 

Jainab Bibi v. Hyderally Saheb, 68" Ind, Сав, 957; 48 
М. 609; 12 L, W. 64; 88 M. L. J. 682;.28 M. L. T. 28; 
(/920. M. W..N. 860 (F. B.), Prakasarayanim Qaru v. ; 
Venkata Rao, 21 Ind. Оав..819; 38 M. 160; 25 M. L.. 1. 
860; (98) м. W. №, 800, Ramaya v. Devappa, 80 B, 
108; ? Bom. L. В. 642, referred to. 

г Tripurana Beethapati Rao Dora v. Rokkam Venkanna 
Dora, 66 Ind. Cas, 280; 15 L. W. 316; 80 M. І. T. 
160; (1922) M. W. N. 147; 42 ML, J. 824; 45 M. 382, 
éxpleined, · . 
' Appeal against a. desrea: of the Court. of 
the Subordinate Judae, Kumbakonam, in! 
Suit No; 28 of 1920, dated the 3rd’ dam; 
. 1891. > 
--FAOTS appear from the judgment. ` 
Mesara, . A.  Krishnasami ‘Iyer and V. 
‚ Ватавашйў Iyengar, for the’ Appellant. —1t 
was decided in Original Suit No..9 of 1876 by’ 
the Small Cause Court at Kumbakonam that 
_ the “appellant WAS а hereditary trustee. ` 
That decision i is res. judicata i in the. present 


НА ' Buit, 


The lower’ "боп erred in vraie the | 
reeitala in judgments in Original Sait No, 36 
of 1871 and Original Suit No, 9 of .1876 ав” 
evidence in proof of the terms of Appukutty 
Iyer's Will: Sea Foli Bench desision in 
Tripurana -Seethapati Rao , Dora v. Rokkam 
Venkanna Dora (1). 

- Messrs, 8, Srinivasa 


Atyangar, - and -~ К. 


‚ Bashyam Azyangar, for the Respondents, — р 


In Original Suit. No. 9 of 1876 ‘of the Kam- 
Bakonam" the parties were arrayad , in their 
pergonal | capasity, This ів в representa... 
dive.suit under sestion 92,- Civil Procedure 
Oode, whieh the Kumbakonam: ‘Small’ Cause’ 
`Оопт was not sompetent to (try. There is. 
no question of res ‘gudicota, . 

' n'As'to the recitaels-in judgments, thoy w were 
admitted- in evidenee by consent of parties: - 
Ramaya v, Devappa (2),  Prahüsarayanim: Gara , 
. V, Venkata Rao (3)... aa р 
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Ҹох 1 

“Davaposs, J. “This is an: Боре igit = 
ilio ‘preliminary deeree of: the Subordinate .: 
Judge’ of. Kumbàákonam. declaring tha& 6he.: 
defendant. i is not.the lawful trustee ofthe - 
plaint . ferment -and Abàt it is "nesessary. - 


4 
‘a 66 Ind. Cas, 580,15: І, W. ‘314; 80 MeL, т, 160. ^ 
(1922) M. W..N. 147;.49 M. L. J. 924; 45:-М, 98 
(2) 80 В. 109; 7.Вош. L.R. 642,, ›.... 2 T ‹ 
(3) 21 Ind. .Саз,,.319; FEM: 160 29 x Tu 9 860, - 
. (1812) NS N.800, . : E 


Cesari oer dy ka Оу 


, framed, 


CASES: x (1025 
г n 4 р, . 
to frame a ssheme for. tha management of 
the plaint charities and to -appoint new. 
trustees, The defendant appeals againat the . 
desree. , | 27; 
` The facts of the ease ara that one Appa. 5 
' kutti Iyer by his Will dated 28th August. 
1844, and oodieil, dated 3rd September 1844, . 
devised the greater. portion of ів properties. 4, 
for the performance of certain charities and 
appointed his maternal "uncle Ohinnappier. ' 
and one Gopu Nataraja Chetty as trustees 
for carrying on the charities and. further , 
directed that one оў , bis . heirs.should take -` 
part in the ‘management. of the trust prop: ^ 


erties, Appakutti Iyer died. ‘ in, 1844, 
At the time of his death he .had one, 
"daughter Dharmi Ammal., - Another daughter. 


, ‘Rajammal was born subsequent to his death. 
‘Chinhappier evidently deelined. to aet ав: ` 


trustee as he does not appear to have takon 
part in the management of the charities. , 


‘Gopu Nataraja Chetti carried out the. terms. 


of the Will and condueted.the charities. till 
his death in 1873. After hia death, hia eon . 


'Kolandaivelu Chetti condueted the charities. 
-Fill his death in‘19]2, The defendant. claim... 
ing to ba the adopted son of: Kolandaivela 
' tock possession of the properties on the death: 


of Kolandaivelu and he elaims to be the 
hereditary trustee, of the charities, First, 
plaintiff i is the daughter of the said Appakutti 
Iyer and the’ second „plaintiff is her son. 
They have brought. this suit after. obtaining А 


the | ganstion of Advoeate Generale гапе, 
‘section 92 ‘of the Civil Procedure ‘Code, 


The plaintiffs after setting out the- history- 


E". the trust allege that the defendant has: 


been ‘guilty of varicus acts of, misfensanse , 
and › malfeasanee and pray that in the 
interests of the trust a` proper asheme. be,. 
thet the. defendant. be, femoved 
and в "proper trustee be appointed and also . 


| that the | properties unlawfully alienated , 


be réeovsred for. the benefit of the trast. u 
“The defendant's contention is. that Ће.ів. 
the hereditary, trustee. of the plaint . trust, 
‘that the plaintiffs are " barred. from bringing: 
this suit by reason of, the deeree i in Original , 
г Suit No. 9 of 1876 on the file of the Oourt of., 
‘Small Causes at Kumbakonam, that tbe. 


^ : plaintiff's suit ‘ia ` barred Љу; limitation, ` that: - 


he ` has ~ not ‘been’ guilty. of any aet ot. » 
. Waste or _malfeaganse and that : the plaintitfa E 
сата mo right to ‘bring the suit, e. 


“ed 


af 


“Wels LXiX] 
? Goru NATAPAJA omeri b. RAJAMMAL, 
: ‘The learned Subordinate- Judge held that 
the defendant was nob a hereditary trustee, 


. that the suit was not: barred , by limitation 
or by res ydicota and that а proper scheme 


was necersary in the circumstanees of. the. 


‚ ввве, The Subordinate Judge held that the 
' terms. of Appakutti Iyer’ s Will were against 
the contention of the defendant that he was 
‚а hereditary truntée. By a codicil, dated 
‘8rd September 1844, Appskutti Iyer’ made 


several bequests to his female relations and | 
“his wife - and appointed Ohintiappayyar of, 
,Tiruvaroor and, Gopn , Nataraja Ohetty ав. 


"trustees. In the codieil there ів no, meniion 
' of the trusteeship being hereditary i in Natareja 
` Ohetty’ 8 family. 

` It is eontended before ns tbat the lcired 
Sukordinate Judge erred in relying upon the 
` recitals in the judgment of Mr. Kindersley 
in: Origival Suit No 36-of 1871 and upon 
_the recitals in the ш! of Mr, Огоєв 
‘in Original Soit' No. of 1876 for the 
‘terms, of the Will: PE doubt according to 
,the recent Full Bench decision in Tripurana 
' Seethapati Rao’ Dora v. Rokkam Venkanna Dora 
'(1) the reeitals in a judgment cannot be 
‘relied проп for the purpose of proving the 
‘sontents of a document, - What is extraeted 
‘in Original Suit No. 36 of 1871. is froma 
“sony of codicil admitted to- Бе corres§ by 
' both the parties to that suit, for the purpose, 


‘as the learned Civil Judge says, of being . 


` preserved , for future reference. "From the 
‘B. diery and from the: way in which his case 
_was presented in the lower Court, it may 
. be safely assumed that the appellant 
sonsented to the document being used as 


'evidénee forthe purpose of provirg thé: 
"The appellant having , 


'sontents of the Will. 
* allowed the Will to be proved in á partieular 
"manfér sannot now objeot i in appeal to "the 
“way in which, it Вав been done. If’ the 
*detendant had objected to the proof ‘of the 
_contenta of the” Will by Exhibits "A and 
“B the’ plaintiffs ‘would ' heve bed a sbanée 
of addneing other evidente, if. possible, for ` 
proof of the Will, It is- véry likely that’ the | 
defendant himeeif wanted to rely ‘upon the 
"resitals in Exhibits-A and. B'in order to show 
“that Gopu Nataraja ` “Ohétty ` was appointed ' 
trustee under the Will and that be continued 
to be trustee till his death by virtue of the 
provisions.of the Will, and that Kolandaivelu 
puesceded in the aunit of 1876 by reason of 
the tenor of ‘the Will which Mr. Cross. 
“2 


\ 


аўы cL 


,"horld not at any time 


. Bibi v. Hyderally Saheb ' (4) that ‘ 


zc 


interpreted to mean that . the eharity to 
‘which the testator’s whole’ estate went 
be. condueted by 
members of the testator’s own family, I 
have, therefore, no hesitation in holding 


‘that the defendant вопвепќей to the dosu- 


„ments being reseived in evidense. without 
' further proof, It has been held . in Jainab 
' the Indian 
Statute and the English treatises both con- 
fine themselves to stating the well-established 


_Tules of evidense, and do uotdeal with the 


question how far the strieb requirements of 
the established rules may be departed. from 
“by eonsent in eases such asthis. Far from 


"the. practice being opposed to publie poliey, 
_evidencé not taken before the Judge actually 


deciding the sase has been made admissible 
in India by Statute, as pointed ont by 
‘Sundara Tyer,- J. in Prakasarayanim Gare 
v. Venkata’ Rao (3)". The learned Judges 
-quote with approval the observations of 
Sir" Lawrerca Jenkins, 0, J. in Ramaya v. 
Devappa. (2). “Parties, if во minded, 
may. ordinarily agree: that evidence shall 
be taken in а particular way, and it is 


‘common experience that parties do agree that 


evidenee in one suit shall: be treated aa 
evidenee in another. That isnot а matter 
whieh can be said to affeat the juriedietion 
cf the- Court. It is merely that parties 
allow eertain materials to be used as evidences 


‘whieh apart from their eonsent eannot ‚һе so 


used. " The eontention of the appellant, 


‚ therefore, that ihe dosuments, Exhibits A and 
B, cannot be used as evidence fails, 


The next eontention is that: the appellant 
is à hereditary trustee by reagon- of the 
decision i io Original Suit No. 9 of 1876, and 
‘that the plaintiffs are barred by res judicata 


‘ftom contending . that appellant is. not & 


‘hereditary ' ‘trustee, In the firat: plase the 


; judgment in Original Suit No. '9: of 1876 


` доев ‘neither. declare - Kolandaivelu to be 
Hereditary . trustee пог confer on him the 
. righi ta . be hereditary , trustee. All that 
‘wes ‘decided in thatsuit was that Kolandaivelu 
' 88 heir of the trustee ‘who had ‘managed the 
“éstate for so many years must ausseed to the 
; trustée&bip. ‘Even if, it be granted that the 
‘judgment desided the question: of hereditary 
“right to the trusteeship, it eannot коне D 


' (à 66 Ind. Cas, ‚957; 43 M. соз 12 ы w. 84 38 ү 
1, d. 682; 28 M. L, Т, 23; (1920) М. W. N, 860 * 


(18 
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i res judicata in.the, pri, sent tuit, as the plaint- 
EU sue noti in their individual oüpacity but аз 
_ representing all those who ara direstly inter- 
. ested in the maintenance of the charities. The 
: guit: under seotion 92 of the Civil, "Proeedura 
Code is, а representative suit and, ‘the interest 
' of the plaintiffs to enable them to bring auch 
.8 suit’ is that interest which: will enable them 
to-be benefited, if, so minded, by, the proper 
- maintenarce. of the charities,. The- plaintiffs 
' reside not far away where the Chatrams are 
situated and they are, es members of the 
Hindu society, interested in the maintenanee 
of the chouliry and other charities. In the said 
suit Original Suit No. 9 of 1876, no doubt ths 
"first plaintiff and. her ‘sister were défendants, 
cbut they were defendants in their own 
individ&al capacity and asserted: their indi- 
‘vidual rights. Here they sue as members of 
‘ike publia with the sanction of thé Advoeaie- 
бегет], ‘and, tkerefore,, the sharacter of the 
present, ruit ів entirely different; from the 
cheraoter-cf the previous cuit, and: the nature 
* of-the: reliefs ojaimed in the prcécrtsg rot the 
^game as that of:the reliefs slaimed in the 
"previous спе, though one or two reliéfs may ke 
“common - to: Eoth, , Further the Court of 
Small Causes at Kumbakonam which ‘was 
“entitled to try original ` euits had no jurisdic. 
“оп: to try a suit under section 92, Civil: Pro 
-eednró Oode. The provisions of seetion 11 
‘are clear that the Court in whieh the previous 


Suit was tried should Lave ‘been competent ' 


“to try. the rubsequent suit. It was only 
-recently, that certain Subordirate Judge’s 
-Courts. were empowered to try suits brought 
under seetion 92 of the Civil Proeedure Cede. 
-In the: ‘Civil Procedure Cede, Act VIII of 
: 1859, there was no provision, corresponding 
to the provisions of seation 539 of the Code of 
:1877 ‘on’ òf -the Code of 1882. Though ‘a 
suit might have ‘been brought: under 
:géotion 30 bf the old Code by a few persons 
onm bebalf of a: whole claes or a large number 
of persons, yet the jürisdietion eonferred by 
‘seetion 92 of the present Code or Ly seetion 
539 - ‘of the old Code is of a spesial character, 
. and: it ‘cannot be eontended for& moment 
that tke Court of Small Oauses at Kum- 
-b&koram, having original Jurisdiction war 
“competent, to try, the iesue, and, therefore the 
“plaintifi’s suit is rot barred by the, principle 
‘of-ree judicata. 
It is, next urged for- the appellant that 


Be рави е, suit 187 barred Бу. limitation, " 
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_new trustees, ' 


onis, 


(1929 
wy + ; б . 
It is urnecesrary. to consider in detail. tha. 
various points raised wiih” régard to this . 
eontention.. It is urged that Gopu” Nataraja 
Chetty died in.1873'and Kolandaivelu Obetti 


"became trustee after* his father’s ‘death and 
eontinued to be so till 1912. The: ‘appellant 


eomplains that the learned Subordinate Judge: 
did not allow an additional written statement 
to be put in and an ís:us to be raised with, 
regard to this point in partisular.- The Sub- 
ordinate Judge might well-have allowed an 
additional written statement to be put in and 
an additional issue raised. 

-In faot he did diseuss.the question во т gised 
in paragraphs 90 and'31 of-his judgment, But 
the ‘omission to frame an issue ‘on the 
point does not in any wey enable the defend- 
ant to contend that this suit is barrıd by 
limitation, for the. plaintiffs bring this: tuit 
nct to assert their. own individual right 


Int on behalf of the’ general putlia wbo are 
‘interested i in. the instituticn, fer. the-seti lement 


of a proper echeme.,of management of tEe 
ebarities and fcr other ‘reliefe, There is ‘ro 
limitation against such а ruit, Whether the 
defendant bas acquired title ly preecription 
cr not, it is unneatceary,to deside in this 1858., 
From the sireumstarces set cut in evidence 
and from the past history of the trust, it ia 
abundanily alear that a proper scheme should 
ре settled for its management. Ever віпее 


the death of Appskutti lyer there bas been 


litigation about the.trust. The matter went 
пр ав far asthe Privy: Council,’ vide Nagas, 
lutchmes Ummal v. Gcpoo Nodaraja Oh&iy (5). 
‘There was litigation in 1671 and again. in’ 
1876.ard these. disputes.between the heirs of 
Appakntti Iyer. and. the. trustee for. the. time 


_being-eould not but effect the trust adversely, 


Taking into consideration all the. cireumstances, 
Iam. of opinion that this is & fit. cgse in 


, whieh & scheme should be.framed for the 


proper management of the plaint: trusts by 
„Тһе. appeal. against the. pre. 
liminary desrée i is, therefore dismissed with 
‚БРЕНОЕВ, J—I agree, ` А | С Е ds 
M,C, ph 


“Appeal dismissed, 
(Б) VN, 1. A, 809; 1 Bar. P, O, J, 648; 19 Е. Ri 110, 


vol, хіх) * 


BOMB AY HIGH COURT. . 
FULL. BENCH. 
. Brno Ovin rape No. 120 оғ 1921. 
November 15, 1921. ; 
Present : — Sir. Nornan Macleod, Кт,, . 
Ohief Justice; Mr. Justiae Shah 
and Mr.Justiee Fawsett; 


.MULJI.TRIBHOVAN SEVAK—PrarmvTIEE 


_ = APPELLANT. 
versus > 
Tax DAKOR: MUNIOIPALITY— | 
„DEFEN paNT— RESPONDENT. 

Bombay District Municipal Act (III of 1901), s. 96— 
Public Works Committee, order + of,, General Body, 
cancellation by 

An order by the Public Works Committee of a Muni- 
cipality made under section 96 of the Bombay District 
Municipal Act, can be cancelled: or revoked by the 


" General Body of the Municipality, either of its own 


motion or on the application of a person injuriously 
affected thereby. Гр. 2], col. 2; р, 28; col. 1.7: 

Kareem Ranjan v. Emperor, 89 Ind. Cas, 298; 19 
Bom, L. R. 65; 18 Cr. L. J. 468 and Pretty v. Bolly, 
(1858) 26. Beav. 608 at p. 610; 53 E. В, 1032; 38 L. 


~ Т. ova.) 72:122 R; R.268, referred to. ` 


-~ Per Shah, J.—Such-a power as the foregoing exists 


ina Municipality, but ite. exercise isi subject to the- 


qualification that the cancellation or revocation is 
otherwise consistent, with section 96 of the Bombay 
District Municipal Act, [p. 21, col, 2.]. 


Sesond appeal from the desision of the 
‘Assistant Judge, ' Ahmedabad, in Appeal 
‘No, 345: of Т918, reversing the ‘deoree passed 


‘by the “Subordinate Judge,at Umreth, in Civil 


Suit: No. 197-of 1917, ^^. 
i ORDER OF REFERENORE.: 


“ Miro, О; J. (September 2, 1921).—On 
- ‘the 12th March 1917, the plaintiff: made an 


‘application. to the "Muhieipality of Dakor for 
‘permission ‘to build an upper storey over the 
"portion of’ his Khadki-whieh admittedly ba- 


~ ‘longed to him, The Publio Works Committee 
‘granted the permission asked for by. its Беко. 


lution’ No. 2,;dated 22nd March: 1917; and- the 
same was --duly--eommunicated” fo: him. 
‘Plaintiff had: also asked- for - permission to 
build ollas аф: the southern'-end of- the 


‚ Khadki -on 'both -the sides. ~ The permission 
- for oilas wag also granted; On: the’ same 


day; one Ohunila] Amritlal made an appliea- 


‘tion to the Vice-President of the Municipality 


stating that the. light and air eoming 
through .tlie eastern wall of his house would 


‘be: obstructed by plaintiff's building an uppér 


storey, over ‘the Khadki. „He also alleged 


` that in case of fire taking plase i in plaintiff's 


Khadki, the - -fire would extend to the 
other Khadki: That application was. put ' 
before ‘the Goneral-Board of the Municipality 


INDIAN CASES, - 
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` and the Board direeted the plaintif, 


‘giving notise to the 


' diffienlty, 


‘fied ‘in section 28, 


19, 


> 


on 
5th April: 1917, not to. aommenee any work 
acsording. to ‘the permission granted by the 
Publie - Works Committee. No work had 
bean eoínmeneed-: by ‘the plaintiff then. 


` The General Board also, on the same day, 


asked the. Public "Works Committee to 
re-consider the matter in view of.Ohunilal's 
application, On the 7th. May- 1917, the 
Publio Works Committee reported: -to the 
Geveral Board that on seeing the place 
it appeared that light and air would ba 
diminished by plaintiff's building an upper 
storey, and that it would:csuse.insonvenience 
to the people iu times of fire. The Committee, 
therefore, resommended that: plaintiff should 
not be.sllowed to build an upper storey 
over the Khadki. On 7th May 1917, the 
General Board adopted the .recommenda- 
tions made-'by the Committee and canseelled 
thə permission granted: to the plaintiff and 
directed him not to build the upper storey, 
Plaintiff aczordingly filed this’ suit’ after 
Municipality: asking 
‘for a declaration that he was entitled to 
build’ the upper storey aseording ta 
the permission granted to him by the 
Pablia ‘Works Committee and: alleging that 
the permission granted’ by the. Managing 
Committee could not be subsequently revoked 
by the General Board and that the order 


“of the:General Board was illegal. 


The suit was decreed by the Trial Court; 


Ча: appeal that ‘decision’ was reversed and 
‘the suit' was: dismissed. 


The question at issus in this anal, to 
‘my. mind; admits neither-of doubt nor of 
The material ssstions: of- the 
Bombay’ District Municipal Act (IIT of 1901) 
ara as follows :— 

“Sestion 29. The Municipality may appoint 


“for ‘a period not exoseding one year, any-sueh 
‘Committee or such or’ so many Oommittés 
-consisting of sueh Couneillors as they think 


fit for any purpose, or respectively for 
any cf the purposes, other than those speci- 
for whish а Managing 
‘Committee ‘may, under seetibn 27, exercise 
tho: powers of a ' Munieipality, ‘and: may 
invest each ‘‘ommitiee so appointed with 


“auch of ‘the ‘said powers as may be necessary 
"or expedient: for the fulfilment of thig purpose 


for which ‘it is eppointed.” 
“Section 86 (2). Every- order passed by 
Wi- Managing Committee or or by a Озшщ 


eb- "79079 : 
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‘appointed under sgeetion 28 or. 29, other, 
than orders under sub section (3) of seetion, 
65, ‘shall be subject to sueh revision, and 
‘open to such appeal as may be required 


` "gr allowed in respect thereof by any rules 


of the Munieipality for the time being i in 
` férce undersestion 46." 
"Section 46 (a), Every Munieipality ghall.. 


make...rules,,. regulating the eonduet of their’ 


business and the delegation of any of their 
powers or duties and, subject to the provi- 
sions of seetion 27, the appointment and sonati- 
tution of Committees, » 

. Then the following rules of the defendant 
- Municipality are relevent:— 

“Rule 42. Every delegation of the Munici. 
pality’s ‘executive functions, power or duties 
shall be deemed to be made eubjeet to the 
general eontrol of the Municipality and 


in particular to the provisions of rules 
48 to 55. 
"Rule 49. 1t shall be the. duty of the 


‘President to wateh over delegates (whether 
‘Committees: or individusle) and to bring 
to their noties and, if nesesssry, to the 
notice of the Munieipality any instances 
in which they seem to have erred in 
the. exereise of their funetions as delegates 
‘or to be negligent or ау about exereis- 
ing the same, 
' “Rule .54. Except:as otherwiee expressly 
provided in the Aet or in the 1ules under 
the Деф no ast of вру delegate ahah be 
‘revised or salled in question otherwise 
than— А 
. (2) ‚ав provided in rules 49, 50 арӣ 55 or 
| i) by a resolution supported by at least 
Р * half the total number of Councillors 
at a special general meeting ealled 
' for this purpose. 

"Rule $5, Firsteppeals against the deoi- 
pions or orders of delegetes other than the 
orders, of a Ccmmittee nrder seetion 65 (3) 
аһа] ie,..to the Municipality. m 


“Rule 58 (1), Any appeal may be rejeoted ; 


‚ by the authority to. which it.lies, if received ` 
‚ more then 30 days after the date of. delivery 
,of the order appealed agairst to the party 
‚ affested orally cr in writing." 
Olearly,. therefore, ibe order of the Public 
. (Works. Ocmmittee is appealable, The only 
.. question is whether the appeal by Chunilal 
«Amrailal, a neighbour, shovld.be entertained, 
M ,Beems to me that. aesor ding to the 
' oidinary priuciples of jusíiee, Amm Terron 


,nob cancel or revcke that croer. 
16 would aprear from the record in Sesond 
Appeal Nc. 10 of 1917 that ihe, firat order . 
“was made by the 
ard not by the Mumieipshity... 
„able, therefore, that this question should be — 
Settled by a, Full-Beneh and. the question ro ox 


„рашу 0100г вев1іср, $6. of Act, 


injuriously affected Ьу. ай. order of the 


Public, Works:Committes would be entitled z 


to appeal to the General. Board of: the 
Munisipality against the order, 


‘wise the only person who could appeal would 
be the person who had applied.for permission .: 


io the Committee and he would only ‘appeal,’ 
if his application was refused. 


It: is argued that when the Publie ‘Works n 
they were... 
making the order under section :96 of the '' : 
Aeb and that it should be treated as. an ' 


Committees granted. permission 


order of the Munisipality. which plaintif 
was nob entitled to getret aside. No doubt 


to this extent it is an.order of tbe. Mupi- " 
eipality that any action in eomplianee with |. ` 
But ifthe’ : 
Poblie . - 
Works Committee, it would still ‘be open. 


the permission would be lawful. 
order was only granted by‘ tbe. 


for consideration whether.. the. Committee, 
‘bad properly exercised the powers delegated, 


to it by the Municipality, and tbe rales bic 
‘make it clear that the. order of the Publis 


Works Commit ee is -open · to. appeal: and ' 
subjecb to revision The only, difficalty: 
which arises to my mind in the case is the | 
decisions 
enees have been made, namely, Kareem anjan 


v; Emperor (1), Vithal.Dhondev v, Alibag Munie, . : 


cipality (2) and Ааш. Wahab ү. Shol- pur 
Municipality (8). In none, of thee cases 


was :estion 36 of Aet Ili ‘of 1901. men-. | 
„tioned. Ав far as 1 ean see the prineiple : "E 
laid down.in there d: cisions was “thd onee | 


the Murieipslity had come to. a deeision and 
pasted ап order, the. Murieirality , could 


Mar aging | бешге, 
It ів. desirs 


to be referred is ; _ 
Whether the. order ‘made, by- the, Publie- 


. 1922 . Y 


Others. у 


ic 


of tbis Court to which refer- xD 


However, і н ; 


Works Ccmmitiee of the delendant Mupi- `` +, 


Jll ~of. 
1901 eond be "earelid - or- revo} eo by the" 


, Gexeral Booy eitber cf its, own noilen or ; 
on the apphcation of B® person. injuriously. _ 


affeeted thereby? ; 


"i 47 1nd, Cas. 46:10 Bom, Le R.46,.4; B; 620; 
(8) 61 Ind, Cas, 428; $9 Bom. Ta B 248; 45:В,. 197.) ` 


а) 39 Ind, Сав, 298; 719 Bom. 1, в, €5; 18 Crs la un 
8. m 


‚ Vol ior 
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Saas, J.—(September 2, 1991), —I agree’ 
` that the question formulated by my Lord ‘the 
Chief Justies should be referred to a Full 
Berch. ` 

With regard ‘to "the ` power of the 
Munieipality to ‘revoke ‘the permission onee 
granted under section 96 of the Bombay 
District Munisipal Aet, I think it fair to 
state that so far as I rememberat: ‘present 

neitber the provisions of sections 36 (2) 

. of the Aet nor the rules relating to revision 
' and appeal were referred to in the course 
of the arguments. in' any of the deeisions in 
Kareem Ranjan v, Emperor (1), Vithal Dhondev 
„у. Alibag Municipality (2) and Abdul Wahab 
v. Sholapur Municipality (3), to which I 
мав а party, But whether they were 
referred to or not, there is no ‘referenca 
to them in the ‘judgments. In all these 
eases the permission to build was granted 
by the Managing Committee. I feel a 
difficulty in assepting the contention of the 

., respondent that the prinsiple uvderlying 
these desisions is wrong and the diffieulty 
arises in conse quenee- of the provisions and 
'seheme of. sestion 96 of the Bombay District 
Munisipal Act. I do поё desire to say 
anything more on this point as it will 
be considered by the Full Bensh. The 
. reasons for the view taken in those desisions 

` are stated therein. 

lt is,no doubt, true that under geetion 
36 (2) read with the rules which are framed 
Љу the Munieipality in this partieular sane, 
the order passed by the Oommittea would 
appear. to be open to appeal and liable to 
` be cancelled by ‘the General: Body. But 
the point that presents a difficulty to my 
mind is whether 
. and. rules. ав to revision and’ appeal allow 

' an eppeal by any person to the Municipality 
against the order of the Committee granting 
the permission to build. If the notice to 
. build. under section 96 is treated as a 
matter between the Munioipality and the 
owner, the Munieipality either as a body 


or through its Committee: may grant or- 


“refuse the. permission, If'a Committee 
refuses the permission, the owner may 
‘appeal . to the General Body: but if the 
permission is granted there would be an 
, end of that matter so far as the Muniei- 
 pálity is eoneerned, If these rules relating 
to revision’ .and ‘appeal for the internal 
management ‘of the: Municipality are inter. 
. preted ю: liberally’ as to ‘allow appeals by 


the general provisions: 


any ‘body to the General Body against an 
order, which is of such importansa to tha 
person who wants to baild; it would 
introduce an element of uneertainty and 
hardship not eontemplated by ssetion 96, 
This is an awpaset. of the question whieh re- 
quires to be sonsidered: and I am by no 
means clear that an order granting pore 
mission to build under section 96 sould 
be modified or eancelled subsequently by 
the Municipality either of its own acoord 
or at the instanee of a third party, If 
may be possibleto distinguish the decisions 
above referred to. But as the interpretation 
of the provisions as to revision and appeal 
might confliet with the ratio "dec/dendi of 
these eases it is desirable that the matter 
should ba eonsidered by a Fall Bench, 





Ме. 9. N. Thakor, for the Appellant, 

Мг. Н. V. Divatia, for the Respondent. 

JUDGMENT OF THE FULL BENOH. 

М .огжор, C. J.—I think the question 
referred to the Full Beneh should be ап. 
swered in the affirmative. There ean bs 
no doubt that a Munisipality has appellate 
and revisional powers over orders passed 
by the Managing Committee, or by & 
Oommittes appointed under seetion 98 or 
29, other than orders under sub-aeetion 3 
of section 65, whieh powers are to be 
exereised in  àesordance with the rales 
framed under asction 46. Whether thoso 
powers have been properly exereised is р 
question which must be desided in eash 
case on its merita. 

SsaH, J.—I would answer the question 
referred to the Full Bench in the affirmative, 
subject to the qualifieation that the ean- 
cellation or revocation is otherwise cone 
sistent with the provisions of seetion 96 
of the Bombay Distriet Municipal Ast of 
1901. 

in' the present case the power to deal 
with notices under section 96 is delegated to 
the Publis Works Committee and the delega. 
tion is subject to revision and appeal ag 
provided by sestion 36 (2) andthe rules 
of the Dakor Munisipality framed under 
section 46 of that Ast. So ‘far as the 
General Board of the Munieipality can 
exereise the power vested in them sonsistentlg 
with the provisions of seetion 96, undoubtedly 
‘that Body may do so. “It may be that 
owing’ to the lapse of time or anythifig 
that may have happened in - eongequence 
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‘of the léave granted by the- Committee or 
any . other. reason there. ‘may be difficalty, . 
‘in the. way. of exercising those. powers, 
effeetively. But the. Munieipality. have tbe 
legal right.to exercise.the:powers of revision 
and, appeal within.the limits allowed , by, 
the Statute and the. rules thereunder. , . 
‘Having: regard to. the terms of rule 58, 
whieh prescribes the period of. limitation 
for. appeal Бу the. party sfiested to whom 
- the order complained of has been. delivered . 
· orally or in writing, I. am, not elear that . 
“in the. present вава an appeal by a person 
Фо whom, no such order. was communicated 
is, provided or, contemplated, But. rule, 55 . 
provides, for appeals against. the ‘deesiaions 
or orders of delegates generally апа where а. 
party is injuriously affeeted by an order even, 
though -it. may not: be sommunieated: to him · 
orally or in , writing, it would be open .to. 
him to appeal: -to. the Municipality. In the , 
absenes, of any. specifie rule as to the parties 
who may appeal, it is not possible to say. 
that. ‘the neighbour in the present eate ‘had. 
ро. ‘right to appeal, It. is really for the, 
"Munieipality to. sonsider. whether ‘they ` will’ 
entertain an. appeal from a third person, 
when:-an order is passed under.sestion 96 by, 
any delegated authority, They would have 
' to sonsider whether an appellant. has - 
sufficient interest in the order to make his 
appeal eompetent. ; ; This question, is not “of 
any, practical . importanee as, in any esse 
the Munieipality have the power to revise. 
the order of their own ascord. .The diffieulty 
may really arise in , making. & proper order, 
co вв tosatisfy the reqniremenis of кевіїоп:96 
whieh does rot in ‘terms contem plate and, 
provide for & ‘geaond order. under. sub- 
-pestion (2). . : That, however, 18 а matter to 
be eorsidered by the Municipality in the, 
first instance: while making ‘an order in 
revision or appeal, and by. the Court ; so far. 
as necessary ifthe dispute arises between 
. the Municipality’ and the party, with reference 
, to the facts of the case. 
\, As regards. the decisions of "this. Court . 
whish have. been referred toinihe referring 
judgments I think that on their own fasts, 
they are distinguishable. ‘from the . present 
$880 ; and in those cases, во. far as, I бап 
Bee, the result, could not have been different 
- (dm spite of the Provisions of seetion 96 (2). 
_Mowever that may . фе, if, and ко far ав they 
- purport lo lay down any general rule whieh 


sonfliois - uh the statutory Torob ot the А 
General Воду ‘of the ‘Manisipality’to modify , 
_the orders of their delegates er of any бош. І 


mittee, they eannot be followed, з 
While thus the Municipality had . 


Works Committee. the question ав to whether 


. the eansellation is in-aeeordanca with the 
provisions of seotion 96 -must be, sonsidered t 
with reference Чо the fasts of tlie ` present. ; 
‚ The. plaintiff gave notiee under ses" ^. . 
tion 86 on the 12th Marah to build ап. =, 
upper storey over the portion of, hia Khadki. { 
"The Publio Works . 
Committee of the Munieipality granted him. 


саве. 


whish' belonged іо ћіщ. | 


leave оп the 22nd March under gestion, 96, 
sub-section (2). His neighbour, . Ohurilal, 


made an application on. the sàme ‘day som: E 
plaining of the. permission granted ‘by that 


Committee. The General Board made a pro- 
visional order on the Sth April, restraining 
him from building. . Ultimately the General 


Board. canéelled the leave onthe 7 th May. The: | 
plaintiff had not sommenred to build before ed 
Ati iB. у 
not necessary, to consider whether the ‘provi- : К 


this date or even before. the 5th April. 


tion ; 


‘the || 
power to modify the’ order of the Publio | 


sional order of the 5th April would’be within . 


the. ssope of sub. gestion (3) of sestion 96. 
Thé orders sontemplated. by that’. sub-section 
are those made before any order, under sub- 


вевіїор (2) is made. Ор the other hand, it 
was made within a month of the. ‘application 
and in exercise of the revisional. powers which 


the Manisipality had under the. rules. e Itis а | 
not necessary -to deside this, point as the. : `` 


plaintiff had. not ‘sommeneed to -build. before’. Do- 


or after that date. The final order. was made 
within two months of the date-of the 'applica- 
tion. 
the permission granted; “but, 16; is not sug: 
gested on the fasts of this OREO, "and having 
regard to the nature of the proposed. building, 
and the objeetions to it, it ean , hardly be, 
suggested, ‘that the order is not within the 


No dcubt it is, an order which eancels ` ' 


powers of the Municipelity under esotion 83, . $4 


Sub.sestion (2). І do not вау that it is open 


io the Munisipality under sub: section (2) to ` 


preventall building by the owners on their’ |. | 


, respective lands, nor.do I-desire to express.  - 
` апу opinion as to whether the "Municipality E 
ean properly take into consideration the ^ 
disputes, between neighbours as to easements’: 
in desiding whether the permission asked for i 
All thet it is. — 
necessary to decide i is whether, the final order T XC 


should be, granted or ‘not. 


A 
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of the | Municipality is -opan~‘to avy sash 
objection ds- woild 'ne3essitate; the interfer- 
énae of thy Court- with, the ‘discretionary 
powers of the Municipality in à matter whioh 
is primarily committed {о its.eare by the 
Legislature. I do поё іо that the refusal 
of the Munisipality to-let the plaintiff baild 
in this dase transgressés -thè limits of their 
dissretion under'the Aet. 2 

‘At the samo time it. із possible that in 


‘oonsequense of the lapse of time or the owner 
. proséeding to ast underthe:frat order, whieh 


he might-be entitled to-do if во minded, the 
revosation may not be effestivo, It seems to 
mo'that, having ragard to the scheme of 
the sastion, the detailed provisions as to 
various matters connected ‘with the newly 
proposed building and the element of 
ünseftainty and hardship whieh conflicting 
orders purporting to be made under sub- 
gestion (2)-are apt'to involve:and the diffeult 
questions which they ага likely to give 


Pise to; it is‘desirable that ‘the position of . 


the Municipality aud the persona desirous 
of building may bs defined by the La£islatüre, 


so that the General Body exercising revisional: 


or appellate powers and the persons who 


‘want to ‘baild may know delnitely their 


respective positions ‘after ‘an-order is made 
by &.Oommittes‘or ‘any other authority under 
sub-section (2) whioh із subject to revision 
or sppéal agaist'the ‘paraon, proposiag to 
build. The uial ease in whioh the ‘person 
proposing to build wants a -modifisation of 
the order of the Oommittee prasents no 
diffcalty.. But tho diffisulty might arisa 
in ‘eases where the General Biard of the 
Munieipality seek to modify or -‘eansal--tha 
order already, made in his favour under 
grb-ssotion (2) of sestion 96, аз: по time 
limit apparently is pressribed within which the 
General Board шау pass orders under gestion 
96: (2) ‘in appeal or revision against the 
person who has already :got'leave to build 
from the Committee, ` 

Fawcerr, J.—In my opinion the question 


- referred “to the Fall Beneh should“be,ans were 


ed, in the ‘affirmative. . | 

` There ‘is no doubt, ‘and it has not baen. 
disputed, thàt the power of making order& 
under ‘séction 96 of the Bombay 
Distriet Munisipal Act JIL of 1901 -could 
be delegated by'the Municipality to its Publis 
Works Oommittee. ‘That ‘is a Oommittee 


appointed under’ section‘29 of the Act, and ‘it: 


INDIAN CASES, . 


2g 


followa that the provisions of aubesaction (2) 
of‘ssction 36 ‘of 'the Ait ебузг the order 
р\в:61 -by the Pablis Works ‘Committée, 
ön -the 22nd Mareh 1317, giving the 
appellant the’ permission he had app'isd 
for, ‘unless’ thera if Bush an inconsistency 
between {Мз general enastment and tho 
particular eiactment régarding new buildings 
іп Beetion 96 аз would make it in$umben$ 
upon the Court to apply the ordinary 
vale of aonstraction in such a case, This 
is “wherever thera із а particilar enact 
ment and ‘a-general énastment in the same 
Statute, and: the latter, taken in its moat 
comprehensive sensa, would ‘overrule the 
former, the particular enactment must be 
operative, and tha general enactment must 
be taken to affect only the other parts of 
the ‘Statute to which it may properly apply,” 
This is the rule'laid down by Romilly, M. R. 
in Pretty v." Solly (4), the leadiug caso on 
the subjest. . | . 

Т6 із ‘sontended by Mr. Thakor-for tho 
appellant that'there is aueh: an ineonsistency, 
His contention is‘that, inasmueh аз this 
power had:been delegated to the Pablio 
‘Works Committee, it was the monthpieoa 
of the Municipality, and an order by it 
giving permission under sub.sgetion (2) of 
section 96. amounted to сац ‘order by the 
Munieipality, which having baen once given 
could not be revckad, in ascordance with 
the decision of this QOoürt іо the threa 
cases mentigned in the referring judgments, 
So far as those -cas3s go,.it is elear that 
section 36 маз not considered in eonnestion 
with the point there decided and there ig 
по reason'to suppose that the provisions cf 
that ssetion’ had ‘bien brought ‘to the notic 
of the learned Judges who gave those 
rulings. This is eonfirmed by tho fact 
that in the first of these eases, Kareem Ranjan 
v. Emperor (1), Batehelor, J, in giving 
the judgment of the Court expressly guarded 
himself by ‘saying: "if, however, words 
slearly importing sush а power of gubae« 
quently overriding the permission wera 


' discoverable in thé Statute, there would ba 


no alternative bat’ to-give effect to them. 
No sueh words"are, however, disoverablo," 
This overlooks ‘section 36,--sub-sestion (2), 


an enactment whieh pürporis to empower 


the Municipality -under eertain sonditions to 
‚ (4), (1859) 26 Bedv. 606 at р, 810; 58 Е, В. 103 
83 L, T. (0/8) 725 122 В, В, :268; ~- g " * 
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`. override. апу order given by the Manag. 
ing. Committee, and jit would, theref^re, 
presumably have affected the desision in 
Kareem Ranjan v, Emperor (1), had it been 
brought to the Court's notiee. 
- Leannot myself find anything in section 
‚96 which would justify our holding that 
the. Legislature intended .that an order by a 
: delegated anthority. under section 96 should 
be final, and not subject to modification by the 
Munieipality.. ‘What Mr, Thakor mainly 
relies, on is the provision under whieh, if no 


orders are issued by the Muuisipality ‘within. 


' one month; from the receipt „of the notice, 
‘the applieant has a right.to proeeed with his 
proposed building. This, he says, gives the 
Bpplieanta right to build with whieh the 
-Munieipality cannot interfere, and he argues 
that the.provision in rule 58 of the Munici- 
val Rules,allowing & period of thirty days 
for appeal, conflicts with the provisions Ihave 
just mentioned. 16 may ‘be that. in, the 
particular case’ where no orders had been 
passed within a month of the. notice, there 
would be no right of appeal or revision. 
‘There ywould* in fact ‘be no order to 
' revise or appeal against. But the present 
sasa ів on. а. different footing. . There 


had been an order by the Publis Works ` 


Committee within the month, ‘and also 
an order by the Municipality auspending 
the carrying on of the work ander sub- 
séstion (3), elause (а), and the ease does 
` not, therefore, fall under sub-section (4) 
of sestion 96. Also in & case where the 
Committee passes an order within the one 
month, refusing to give permission, there 
` would, elearly be nothing ineonsistent in 
the right of appeal or revision referred 
to in section 36, sub section (2) ; on tha 
other hand, the prevent contention would 
deprive an applicant ofthis right, .Nor is 
which has been shown to be inconsistent 
with this right of appeal or revision, In 
faes I think the Législature has - elearly 
. indicated, in another part of the Aet ita 
ntention to allow sueh interferenca with the 
power exercised by s.delegate under sestion 
96. Section 186G authorises a Municipal 
Commissioner to, pass ordera under eection 
96 and this is notone of the powers whieh 
вап only be exercised with the previous 
approval of the Municipality under proviso 


ФА) to that section, Then under sestion. 


there any other provision in section 96. 


186M the Municipal Commissioner may. 
delegate his oowers under section 96 to a, 
Monisipal Offiser or servant, seetion 96 not, 
being one ofthe exeepted seetions specified, 


, Under, sub section *(2) the exercise ог 


diseharge by the delegate of the powers 
delegated to him under seetion 96 is made 
subjeet to sueh conditions and limitations, 
if any, as may be preseribed in the order 
of delegation, and also to eontrol and 
revision by the Munieipal Commissioner. 
This gives the Municipal Jommissióner elear — 
power to override a permission which шау 
have been, given by the Munisipal Officer, 
or servant, to, whom the powers had been 
delegated, Similar provisions are eontained 
in the Bombay City Munieipal Aet, Under. 
seetions 345 and 346 (1) ‘the Oom- 
missioner may pass orders. approving or 
disapproving of a proposed building or Work, 
and under section 68 he can delegate this, 
power to a Municipal Officer, in which.case the, 
powers are to ba exersised or performed .or 
diesharged under the Oommissioner’s control 
ard subj-st to his revision, ` Therefore, there 


із nothing insongruous in-tha Mooi-ipality - 


exersising а similar right ofeontrol and, 
revision over actsot a Oommittes to whom 
powers under sestion 9€ have been delegated, 
In. my opinion, in cases where an order is 
passed by such а Committee, the words "the, 
Munieipality" in seotion 96 must. be read 
as "the Committee subject to the provisions 
of sestion 36, sub-section (2)," in so reading 
it, each of the two seetions has its proper 
вворе and the Court follows the general. 
prinsiple that due effect should ba given to- 
every part of a Statute, eme | 


‚ Thea the question arises whether in this, 
partieular ease the order passed bg the 
Manisipality was one whieh complies with 
the requirements of sub geation (2) of sestion: 
36, that is to say, was it passed inthe . 
exereise of authority given to it as a revisional 

or appellate body under therul-s of the. 


(^. Thus, 


Me рх) (07 
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was passed, it was: elearly- within the. "time: 
‚ allowed. by rule 58; 
Mr, Thakor eontended that -it eould not. 
be .considered ав an appeal beeauss Obunilal 
. was not a party to ‘the proseeding, ‘tha 
main’ question under section 96 being between. 
“the appellant and the Munisipality. . But. 
1 до. not think there is anything in rules 
‚55 to 58 which justifies this narrow. conatrus- 
tion of the word "appeal" Rule -58, sub-: 
r, (1), speaks of the party affected by tha 
order. appealed. against, and. unless the 


word “party” is to be read in the narrow. - 
- question to'the пове ofthe Municipality 


sense of a party ёо а suit or legal proseeding, 
it elearly eovera the appliehtion of Chunilal, 

. who as a neighbour. was affested by ‘the 
order somplained: of. In my opinion the 
word ' ‘ party ” in rules 56 and, 58 does not 
mean anything. more than “person” [as it 

. often does, cf. - Stroud’s Judicial Dictionary, 
under the Heading “Party-”]: and it would 

" glearly -be giving eonsiderable limitation to. 

' the right cf appeal to read the rules otherwise. : 

suppose а Oommiftee, has given, 

permission to the owner of & building 

ins publie street to put up a balcony projeet- . 
ing from his-upper storey, and supposing 

_the owner. of the neighbouring building. 

considers that thie projsotin will. be an. 


obstruetion to the safe and sonvenient passage : 


along the street, is he not tobe eonsidered в 

party affected ‘who should have a. right of . 

appeal asking the Municipality to override , 

the permiseion, ‚їп -aeecrdanee . with the. 
provisions of sub-sestíon (3) of sestion 118? 

' | think the answer shonld bein the affirmative, { 
and that the appeal eontemplated i in therules , 

is praetieally one given to" ary person deeming. 

himself aggrieved” by the order eomplained _ 

of. Аа,вп analogous ense, referense may be 

mad to .seetion 269 of the Public Health 

Aet of 1875 (38 & 39 Vie, e, 55). giving .& 

right of appeal to воећ а person from ang order, . 
ineluding an order . of the kind now 

undér consideration passed һу ап Anthony 

nnder that Act, 7. NES 


But even supposing that the appliestion 3 


eannot.properly be, sonsidered азап appeal, 

l think that the case fell within the ravi: 
sions] apthority of the Munieipality under. 
the roles, Rule 42 in general terms subjects. 
every delegation of. the Municipality’s exeeu-, 


tive furetione, power or duties to the general : 


control of the. Municipality, and this rule 


sonnet: he limited ; “to visse fynetione, аз, 


нотам Саар. | 


- thè .'proeeeding with . 


98 


opposed: Anis powers: ‘of the kind referred in 
· gestion 


96, in view of the provisions of 
rule 45: whieh” speak-of oxecative functions 
dovolyed: in the: .exersiaa. of. a power 
sonferred on ‘the Munisipality, Té was, 


_ therefore, sompetent, in my opinion, for the 


Municipslity to pass their order suspending 
the building and 
subsequently to revoke the perrniesion granted 
by the:Pablie Works Committee: It is a case 
whieh can be held to fall under rule 49, 
read .with rule 70; č. e, the.Vice-President 
in the absence of the President, brought this 


aq an instance in whieh the Publis Works Com- 
mittee ‘seemed to haye erred. in the exereise 
of its funetions. But, even supposing shat 
the ease did not fall under that .rule, the 
Manieipality, as a revisional authority with 
а right of general eontrol under rule 42, could, 
T think, legally interfere with the order of the 
Publis Works Committee, Rule 42 expressly 
confers this ‘power upon the , Municipality, 
and therefore is exeepted from the limitations 
aontained in rale 54. “There is. nothing in 
the rules whieh shows that it was intended that 
‘the Maunisipality should not ba.able to act 
in revision on their own motion, independent- 
Jy of any ivitiation Љу the. President or the 
Vice-President under rules 49 and · 50. Rule 
42 shows this by using the words "' in par- 
ticular " when .referring to the provisions of 
rules 43 to'55, whieh . importa. that the 
reference was without prejudice бо the right: 
of general eontrol: previously mentioned. 

Therefore, in my opinion, the General Body 


sould legally act on its own motion oron the 
'' application of a person injuriously affected 

by the order of the Publis Works Committee, 
‘andthe order of revoention was legal, 


Wi. А, г. : Answered жолын 





' MADRAS HIGH GOURT: 
| Seconp Ож, APPzAL No. 1244 or 1921, | 
May `5, 1922; i 
Present:- -Mr. Justico Spenser and ` 
Mr. Justiea Vaneatasubba Row. 
H. SHEENAP PALTA шыша шеш 
— APPELLANT 
Uo versus’ ` \ 
ОВАЗ АММА alias ‘PADMAVATI— 
Pua emer — Resor ant. 
Bindu Law—Maintenance - Leprous husband Right 
of wife to separate maintenance, ` 
“Under Hindu Law a wife is entitled to тайы 
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tenance from her husband when she declines to ‘live 

with bim on account of his being a leper. [р. 28, 

col. 2.] eA i : i 

* "Bai Premkuvar v. Bhika Kallianji, B'B Hy, В, (А, 
С. J}, 209, Binda v. Kaunsilia, 13 А. 126; A; W. N. 
(1591) 18; 7 Ind. Dec. (N. 8 ) 79, referred to, 

. * WVencatasubba Row, J: Sàmble.— Whether a decree 
‘can be passed against’ a leprous’ husband who owns’ 
no property. |p. 28; col: 2] . E 

. Besond' appeal ‘against the decrée'of the 
Court-of the Subordinate Judge, South. 
Kanara, in Appeal: Suit. No, 6l of 1921 
(Appeal Sait No. 304of 1920 on: the file-of 
the Dietriet Court) preférred against tle 
desreeof the Coürt of the District Munsif, 
Mangalore,-in. Original Suit No. 356 of 1919, 

PACTS '‘sppear from the judgment, г 

Mr.-K. Yegnancrayana Adiga, for the Ap- 


pellant —The plaintiff's desertion ‘of her 


· husband was ‘wanton and ' the-husband con- 
7. trasted the disease only afterwards, The wife 
cannot.be héard to ‘make ihat' a -pretext 
for elaiming maintenance when her original 
‘desertion:of her busband-was un justifiable. In 
* the ease in Bat ‘Fremkuvar у, -Bhika Кайа 
(1), the husband- sued the wife for restitution 
of conjugal rights.- 
the wife ‘could sucsessfully plead that -the 
hüsband was -a lepez.! But tie ‘case is 
different where the wife, instead of. minister- 
ing to her lord’ afflicted with a virulent. 
"disegse ‘wishes to be ‘away from him and 
also- gat maintenance. , The Courts :should- 
' not aid-such-an' unaympathetic wife. 

"Mr. В. Sitarama Rao, for the:Hespondent.—. 
The: wife’a desertion. ‘and the commenee- 
ment of the: husband's disease almost 

‚ syriahronised. in point ‘of time. The wife's 
derertion was justifiable. It‘ follows from 
the -decision in `Ва? ` Premkuvar v. ‘Bhika 
Казат (1), that, if a ‘wife can resist 
the’ husband's ‘action “for restitution ‘of 

' sonjugal rights: on ‘the: ground of his being 
а .leper she can also astively lay claim. to 
separate maintenance.. See Manu,: Chapter 
IX, Р1..79 in: which it is ordained that a 
wife who is averse, from her husband 


-*giling from ‘a serions malady... cannot be. 


stripped.of her property. As to the argus, 
ment. based оп lofty. oneeptions of -duty 
the Courts which have to determine, only 
- the legal relations .batween parties , cannot 
„take , note of them.. See also Strange, 
Volume I, page-47. с. "i 
QUANT д SJUDGMENT;: .. 5.7. 

Seances, J.—This. sait was brought-by-a: 
- pss H, GB: (А. 0.7.) 20. i ae 
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There it was held that - 


no (1982 
ЖООМ K) 
wifa to ‘resover arreara of maintenause from’ 
a leprous husband. Defendant appeals.. - 
"Two of the ‘grounds raised in the: argu- 
ménta, namely, (1) that ‘the 'defendani's 
leprosy was ‘not in a vtrulent ‘form, and (2) - 
that the plaintiff having originally deserted” 
her husband without any justifying eause ' ' 
sannot make his disease a pretext for demand» ' 
ing .inaintenanoa. whilst; continuing бо live: 
apart from him, піву ba disposed: of ` briefly’ 
by observing (1) that ‘it’ -has been found/by 
the Subordinate Judge upon the. defendant's: p 


‚Ай miseion that the dissase has ‘now assumed 
avirulent form, and that ‘finding being ov 


a ‘question of ѓасб із final; (2) that plaintiff 
having begun to live separately in 1908 and- 
the’ defendant having, when examined: in 
1919, admitted that *his'leprd&y eommencad’ 
10 years'ago, the existence of the husband's: 
disease: and the wife's goiüg away to live 
separately ara sufficiently sonnésted'in point’ 
of time to justify the ‘inference that the ` 
separation was. oceasidned: by thb- disease, 
although there ‘was no medioal ‘certificate 
as io the éxistenss of leprosy: earlier ian. 
December 1913. ке жЕ E ATARI E 
On-the‘aubstantial ‘point-of law, which is А 
whether'a wife is entitled to got’ iiainten- ' 
ance from-her husband’ wheü she daelines t2^ ' 
live with him on ‘acaount of his'being a làper, 
our attention has mot Dren- called to ‘any: - 
reported ease in which the‘ point has been 
direatly decided,- ' In 'Bat-Premkuvar v. Bhika- 
Кайнай (1), it was held that the fast thata 
Hinda'husband ‘was suffering from a/lóath:: - 
some: disease much as -leprosy “was ‘á good 


‘defence to his suit for ‘the ‘restitution of 


conjazal rights, It seems to ‘follow that if 
a leprons husband cannot euforde' eolübita. | 
tion "upon ‘an "unwilling. wife’ he 'eqüally . 
саппої make his dissase'a “defened to hergsuit ", 
for ‘maintenanse во ‘long‘aahe hag nieabs to`, 
maititaia hsr. Сх а 
Та Мапа ІХ, 79 the passage occurae— 7 
“She who is averse from à mad husband or 
one afflicted with sueh maladies- -as punish: 
stimes should not be stripped of her property.” `` 
‘I: believe 1 am right in ‘thinking that. 
leproay“is ordinarily regarded'im this country . 
as a punishment for sins ‘committed in this-or- 
some ‘previous existence, andthat- this is tho- 
explanation-of ths allusion to punishment. 
Tf then a wife is not to ‘ba penalised ‘by 
depriving her of her Stridhaham for “her Y 


‘pefusal-to live with a -husband who is biffer- : 


oie 


< 
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‘tie: from à "Aloathsóme disease, it ia е 
_ impossible to sonceive that the ansient law- 
‘givers: iriténded that she/should be allowed to 
starve for an aet whisheno. eode of humanity, 
_or-morality. would condemn. 

Granting that desertion by: the wife is ‘a 
good defénesto a'wife’s enit for maintenance, 
3t by no mesns-follows that aueh а defence | 
can‘be ‘pleaded: irrespeative of the wife's 
` sounter:plea- Баб. her -Separation from her‘ 
husband ів for gocd.and во оіеп cause, 
lower Ocurts were, therefore, right i in, giving 
the ‘plaintiff в: deeree. The ‘seoond appéal ,. 
fails and ia:dismissed. with coste. 

VaNKATASUPRA Row, J J.—Is‘a wife entitled 
to claim ‘separate maintenanoe from her hus. 
band ‘on the- ground that the latter is afflicted 
with leprosy ?' We have not been referred 
` do,any reported oase ‘оп this’subjest, and: tho 
‘point has to be decided with. reference to 
generel.: principles” and : the texts of Hindu ` 
Law bearing uponit. . 

It- -has-been laid: down that a wife can- dive 
apart, from her ‘husband for а justifiable ` 
eause, From time-to time the Courts have. 
had to consider whether in eertain sireum- 
stanees the wife entitled -to demand ssparate 
maintenanse; and though assording to tha 
desisions oerisin causes have been held to be 
‚ justifiable aauses the Courts have not made an 

‘exhaustive enumeration -df sush ‘grounds, 

A similar question ‘presented: itgelf ‘for 

determination of the Oourts in suits by the · 


| husbfnd for restitubion of conjugal rights, 


‘and ‘it was held. that it was open'to the wife 
to resist the suit by: relying upon the defense 
that'the Husband i is affliated with a loathsome 
‘disease such as leprosy or syphilis, Bat 


Premkuvar v. Bhika Kallianji (1). Itssems to . 


‘me reasonable to hold that the grounds which 
would-be available to a wife: to defeat a suit 
for restitution would also ‘entitle her to’ live 


. apart from her husband, and’ claim- separate · 


qnaintenanse. But it has been argued on 
"behalf of the appellant (husband) that while.. 
‘the Courts may properly refuse assistange to'a 
- husband"who ‘seeks: restitution théy should 
iot en&ble & wife who choossa to live separate.. 
Чу to-get maintenance; in other words, if^ the 
husband who ia suffering from leproay or i8 . 
afflicted with a similar malady seeks the aid 
of.the Court to'allow his wife to live with . 
him the Courts must . withhold that sid; 
similarly if a-wife forgetfal of her ‘duties tó 
her busbard:sdeserés him when her servides 
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aro most | headed, the Courta’ must not-enable 


' ber to geb Separate mairtenanca from tbe 


husband who has been wronged, 

І am unable to accept this eontenticn, The 
wife may no doubt acquire great spiritual 
benefit by a life of recunciation and saorifice, 
But:the.Courte san only determine the legal 
relations between the parties, and in doing so 
catnot take note of exalted spiritual notions. 
Мог'вап the Courts of Law’ prescribe rales to 
regulate soncaptions of duty and it would be 
futile to attempt any enumeration of duties 
incambsnt upon a wife. To giva eífest to 
the. appellant's argument would amount іо в 
refusal of maintenarce toa starving wife on 
the ground оЁ ‘her desertion of her husband, 
who, it is admitted, is disqualified -to insia$ 
‘upon having the society of his wife. This 
result is opposed not only ‘to Hindu sentiment 
and publio- opinion but contravenes the 
‘original anthoritisa on the subject, 

Maru says: “But she who-is averze from a 

mad husband or a deadly sinner or a eunuch 
or one without maily strength or ona afflich- 
‘ed with such maladies as punish erimes must 
neither be deserted nor be' stripped of her 
property.” Cullukabhatta explains the: text 
thus: `` But she who attends not a husband 
whose'mind ig/alienated by the affection of 
‘an‘air dr other constitutional element or a 
deadly sinner as deseribed in the 11th Chapter 
‘or ‘unmanned бг déatitute of manly strength 
(from the ob3trustion of the-seminal juica or 
tha like) ог decrepit besause he is-dfflictad 
with leprosy or similar diseasa must not 
he deserted nor deprived of her propstty.” 

Referenca in the text of’ Manu to depri- 
vation of wife's property will besome in- 
telligible if- the two following rules ‘ara 
read in this’ eonnestion, 

(1): For -a whole year let a husband bear 
with his wife who -treats him with aversion; 
bit after & year lef him deprive her-of her 
‘separate property and sease to sohabit with 


Һет: (2) -She who neglesta “her lord though 


addicted to gaming, · fond of spirituous 
liquors, cr disease must be deserted for 8 
months and deprived of her ornaments and 
household furniture. 

` Anh ‘attempt to raconsile the text of “Manu 
qüoted above: ‘Bat-‘she- who is aversa... 
property” withthe following'text“the husband 
whois not an  outeast should not ba fdr. 
gakenbby їв: ошат deésirous of happiness i iz 
аро бе world” has Jed to the words ‘aversion 
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from.a husband’ being interpreted as “want 
of (lue attention" not ‘absolute desertion.’ But 
the latter text only enjoins a moral duty 
and does not ereate-a legal -obligation, I 
do not think it is proper to maintain: the 
-distinetion between diligent attention and 
absolute, desertion (sée texts sollected in 
Colebrook, Volume II, page 128), T 
Battaeharya while enumerating the cir- 
cumstances whieh-entitle a wife to demand 
separate. maintecanse-mentions the-aforesaid 
text of Manu and refers to the causes spe- 
cified therein вв. justifying causes. See Batta- 
eharya’s.Hindu Law, 2nd Edition, page 405, 
.Strange's Hindu Law,at page 47, Volume I, 
contains the following, passage: "Other 
eauses-as well as infidelity operating to 
disappoint the primary object of marriage 
lead to reparation; sueh as confirmed bar- 
rennes in the. woman and corporal imbe- 
eility in the man, with loathsome or incurable 
disease-in either.” 
The. text of Devala lays ‘dows “The 
husband may be forsaken by, his wife if 
- he be,-an abandoned sinner. or any here- 
ties] mendieant or impotent ог desrepit 
or sífüicted with phtbisis or if he has been 
long: absent in a. foreign eountry.” . Mr. 
Justice Mahmocd in the judgment in Binda 
eye Kaunsilsa . (2) makes sertain observations 
in regard to the inelusion. of , insanity in 
the list of justifiable grounds and eomes 
to the conclusion that insanity, is not а 
legal ground, The learned, Judge also ex- 
presses approval of the view that the word 
'aversion&! is to be interpreted to mean 
want of due attention. With great respeet 
I eannot agree with either of the. views 
referred to-above adopted by Mr. Justice 
Mahmood. .:‘Relianee has been plased by 
‘the appellant upon the following passage 
from Mayne: "If she quits him of her own 
.aesord either without eause or on -ascount 
of euch ordinary quarrels as are incidental 
in. married life in general she ean set up 
no elaim to a ‚ Separate maintenance. 
Nothing will justify her in leaving her 


home exeept such’ violence as renders it. 


unsafe for her to continue there or sush 
continued’. jll-usage as . would be termed 
.eruelty. by an English Matrimonial Oourt.” 
It. eannot be said -that.the enumeration of 
euses in this passage is exhaustive.. . It 
(2) 18 A, 126; A. W.N. (1891) 18; 7 Ind. Deo. 
бов), . | 
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takes no sesount of the grounds mentioned 
both by Manu. and Devala. . 
L am, thereforé, of the opinion that. “thë E: 


existence of leprosy in the hucband entitles ` 
the wife to live separately from the husband. ТЕК 


and demand maintenanee, 
‘The finding · on the nature of the disease 


is contained in the following passage inthe, ` 


judgment of the Distriet. Munsif: “Even the f 
defendant admits that his leprosy ‘commenc; / 
ed 10 years ago, and that it appeared on ` 
his right leg and afterwards on bie left 
leg, that at the time of previous suit both 


the legs were somewhat affested and even. | ` 


the fingers -of his hand were aífeeted, that 


some of his fingers are contracted and swoly. '... 


lev, that there are sores in his leg some time 
bask and that they were in a ;putrified:con- 
diticn and pns was eomivg out. There is, 


therefore, no force in the eontention that the.’ ' 


défendant’s leprosy was not of a virulent form: 


It has been argued that if the wife abe: ' Е 


andons the husband without a. justifiable’ 


sause: and the husband s» bsequently besomes . - | 
-a victim to a disease like leprosy, the wife’. 


cannot ‘take advantage of sueh а eause and. . 
elaim maintenanee, This argument raises & 
very interesting question. But it is unneees- 
вагу to deeide 16 here on ‘account of the 


finding that the wife abandoned the husband ' ` 


in about 1£08, a point of time when the 
defendant according to his 


‚ was suffering from leprosy, . TES 
It is admitted also that the husbend is $ 
possessed of property and that the main- ` 


tenanse awarded | is поб · 'ехвөнаіғе. The. 
District Munsif says : "What is claimed is’ 
just the bare maintenanse whieh is abeo- _ 
lutely neeessary for a woman to keep the 
body and soul together.” Whether а decree . 
can be passed against a leprous hufband - 

who owns no property is not a question- 

that “arises for determination. It may be > 
& legitimate argument that a husband who | 
cannot earn an ineome for his.own main. ` 


fenanee on seconnt of his being a leper, i j 


should not be eompelled to find means for.“ 


-the support of a wife who deseris him. . But. 


in view ofthe finding mentioned above this  . 
no desision. j 
need be given upon it. 2 
In the result I agrees with my ЕЕ Е 
brother in holding that the second appeal : 
fails and must be dismissed with вове. А 


-м-@- Py : Appeal dismissed. UEM 


own admission af 
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` BOMBAY HIGH COURT. 
‚ Овтагнаг Отуп, Јовцрістех бот 
: No, 2553 or 1921, 
November `8, 1921, 
| Present:—Mr, Justice Marten, | 
TOYO MENKA KAISHA, Lrp,—Puaintiers 
ja : versus 
CHABILDAS NATHUBHA!—~Darexpanr, 
- Contract—Breach—Damages, measure of—Sale at. 
"the:then price, 
. The plaintiffs 
‘bales of, yarn on 
which. seventy. 


à 


Sold to defendants one hundred: 
‘the [8th September, 1930, out of 
five were. for ready.aüd twenty-five 
for September delivery, Although, the plaintiffs 
had two hundred balesin their godown at the date 
of sale, there was no appropriation of any bales 
towards this contract, The defendants took delivery 
of twenty-four. bales on ith September, 1520, twelve 
bales on, 4th October and ‘again twelve bales on 2!85 
October but failed to take delivery of the remaining 
fifty-two bales. Letters calling проп the defendants 
.to -take delivery were sent by the plaintiffs in 
ic 
22e only written reply was.given in January 1921 
wherein the defendants ack up cancellation of the 
contract. Eventually. the plaintiffs sold the fifty. 
то bales by auctionin March 1921, and brought 
the present suit’ for damages, The defendants- ad. 
mitted the breach of the.contracts: à B 
‚‚ Held, (1) that the property in the goods. did not 
pass to the defendants and that, therefore, the 
plaintiffs could rot rely upon the auction gale in 
March 1941; [p. 29, col, 2.] s | 
' Pignataro v, Gilroy, (1919) 1 K. B. 459; 88 Le J. K, 
"В. 726; 120 L, T, 450; 24 Com, ‘Cas, .74; 63 S. Ј.,265;. 
- 86 T. L. К. 191, distinguished. — , . — ^. n 
' (that the date of the breach was eight days 
from the sth September as regards the ready 
igoods and 40th, eptember as regards the- other 
goods; Гр. 80, col. 2.] 8n " 
‚ \8) that although the defendants took some- de- 
veries after the breach of the contract was committed 
those deliveries were taken under the suit contract 
and not under some new contract for extension of 
time and,that there was no. understanding. batween 
' the parties that if, the defendants were unable 
“uitimptely to take delivery, the plaintiffs would be 
entitled to go into’the market and gall “at the: then 
rice, [p.st, со. 1.] |, . Z 
: Ogle v. Vane (Earl), 1887) 2 Q. B. 275; 7 B. & 8, 
:860: 86 L, J. Q., B. 176; 16 W, B. 564, distinguished. 
- (4 that the’ plaintiffs were entitled to claim 
‘damages on the basis of rates prevailing on the dates 
‘of-the breach of the- contract and not on the basis of 
‘the rates 
„coL 2,] ae m 
c4, X) that. the whole of the forty-eight bales of whioh 
delivery was taken must be taken to be appropriated 
to the ready contract,’ Гр. 80, col. 4j o x 
The right to sale ab ."the.then. price” is based. on 
the express or.implied consent of the -purchaser, and, 
in the absence of such consent, the measure of 
damages is the difference between the contract rate 
and the market rate at the due date of delivery under 
the original contract, Гр. 00, cols. 1 & 2] - 
Muthaya Manigaran v, Lekkn Reddiar,- 14 Ind, Cas, - 


t 


ib 
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‘1920, December- 1920 and Јалпагу` 1921, ., 


prevailing in January or March,1921; [ p. 80, : 
. LJ 
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256; 87 M. 412, 11: М, LT, 301; (1912) М. W. N. 
486; 22 M, L, J. 418, referred to, 
Messrs. Oampbell and Dawar,’ for the 
Plaintiffs, ` 
Messrs, Mehta and Lalji, for the Defendants, 
JUDGMENT.—This is a vendors’ suit in 
respect of fifty-two bales of yarn being the 
belance of one hundred bales sold to the 
defendants on the 18th September 1920, of 
whiah seventy-five were for ready and twenty- 
five for September delivery. The defendants 
pleaded that the plaintiffs were unable to 
give’ delivery of this balanee, and that, 
consequently, the contrasts were canselled. 
This defence was abandoned at the trial, and 
the breaeh of contraet admitted, : 
The only remaining question, therefore, ig 
the measure of damsges, but this zives rise 
. to questions of some nicsty which have been 
well argued on both sides, 
| Turning to the facts, in my judgment, tho 
property in the goods did not pass to the 
defendants, Atthe date of sale the plaintiffs 
had two-handred bales in their godown, and 
though one hundred were delivered the next 
day to another party, L think there was no 
appropriation of the suit fifty-two bales to 
the suit contrast, and no assent by the defend: 
ants to any sush appropriation. The ease of 
Fignataro v. Gilroy (1), on whieh the plaintiffs 
reliej,- is, I think, elearly distinguishable, 
for there а’ delivery order was sent and also в 
“letter pointing ont where the goods were. 
On the above finding, it follows that the 
plaintiffs eannot rely on the austion sale in 
-Mareh 1921, ' 
Is then.the date of breach in September or 
‘October as the: defendants contend, or the 
28th, or 18th January as the plaintiffs 
contend ?. Deliveries were taken and paid 
‘for by defendants as under :— g 
‘17th September 
' -A4th October. 
9186 October 


.. 24 bales. 
ete 12 
.. 18 


^ 
» 





48 bales . 
leaving а 
balaneeof 
PL б, ga on fifty-two, 
‘- Letters oalling upon the defendants to 
- ‘take delivery were sent by the plaintiffs on 
the 13th October, the 9th and 21st Desember 
and the 12th and 25th January. The 
(1) (1919) 1K, B. 459; 88 L, J.-K. В, 726; 1201, 
T 480 24 Com, Оов, 174; 68 8, J. 265;485:Т,1,. Е 


‘Total . "T 


30 


only .Wrilten: reply-is that of һе 18th 


January in whish the defendants sot up their. 


false sanoeellation story. The plaintiffs 
ascoant for the delay by saying that the 
time waa extended: at the express request of 
the defendants’ broker, Dharamsey, But 


this they have not proved to my satisfasifon. 


Sueh request is not pleaded, It isnot men- 
tioned in the eorrespondenee. The plaintiffe’ 
‘Solisitars were not even told of it, Dharam- 
sey is поё ealled ; his authority is queation- 
able:.and the plaintiffs’ witvesses appeared 
во vague in their resolleetion that. I cannot 
place any real relianse on this. part of the 
plaintiffs! ease, At most, according to them; 
no definite period was fixed. Only "some 
time.” 
'. How, then, am I to regard the two de. 
liveries in Oatober, and to whieh of the two 
contraots— if, in fact, there are two and ‘not 
ono—-are the deliveries to be appropriated ? Y 
think that on the pleadings both parties re- 
garded these October-deliveries as being made 
under the suit sontract-or sontraste, and not 
‘under асте new contract for extension of 
timeand soon, Тб ів not proved, for inatanae, 
` that any interest, godown rent, or: insorance 
premium, as rom the due date was paid as set 


forth in the letter of 13th October. Nor were 


‘any damages paid for the differense in prica 
‘at the two dates. Iam, unable, therefore, to 
infer, as Blackburn and Lush, JJ., were able 


‚о do in Ogle v. Vane (Harl) (2), that the. 
understanding between the parties was that. 
ЧЕ the purchasers were ultimately unable to: 


take delivery, the vendors would be entibled 
‘to ga into the market and gell “at the then 
price" (see page 284). That was the eonverse 


саве of a vendor unable to give delivery at . 


‘due date and a purshaser waiting, but I will 
assume in favour of the plaintiffs that there 
is no distinction in principle between : the 
two. In the present case the plaintiffs’ 
. diffianlty is, I think, with referenae to “the 
then.priee." That ‘thera was some forbear- 
апове by the plaintiffs, Ioan understand, viz., 
what Mr, Justice Blaekburn describes ав 
waiting bub not binding oneself: to‘ wait 
(see page 252), On the other hand, it is 
zelear from. Muthaya -Manigaran Y Lekku 
Ведат (3) that this right-to sell at “the then 
(2) (1807) 2 0, "B, 276; 7-B,.& S, 855; 36 L, J, Q. 
'B. 175; 15. W, В, 564 


(3) 14 Ind. Сав. 255; 87 M,412511 M, L, T. 301; 
(1912) MW, N. 486; 22 М.І, J. A12, 
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‚ new: sontrast, 


‘the soats of the suit. 
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? 


pries" is based on the.express, or implied 
sonsen* of the purohager-(8eo page -415*), and 
that, in the sbsenes of ruah consent, the 
measure of damages is the difference between 
the contrast rate aud the market rate at the 
due date for delivery under the original 
contrast: In tha prasent casa I do поб think 


that sush „express or implied sonsent is ` 


proved. 

The defendants ET relied on, the unre: 
ported oaseof Phenia Mills. Ld, v. Madh«vdas 
Jiupchand Т. "That was &rnueh stronger ease: 
than. the present, for.thera-the goods ‘were to 
be manufactured by the Mill.and nothing at: 


Bll^was done at the expiration of the due date, ' 


The Oonrt there’ held that thè plaintiffs 
sould only suscead. if the terms of. the eon- 


tract chad . olearly been alterad.. Бу. mutual. 
жопвепё, and as that was not shown, the 


original, contrast came to an end when noth- 


ing-was done under. it. within | the sontrast 


period. The judgment of. Macleod, du is 
‘particularly valuable- in pointing -out-: ‘the 
‘necessity for sertainty aa -ta the terms of any 
and ав. фо the difficulty of 
inferring “frora mere. delivery. after due data 


‘what-the altered rights of: the parties are-to '. 


‘be with referenes to the undelivered goods. 
‘That diffisulty I have felt to thé full here, 


^ In the result, therefore, I hold.that tbe. 
date of breaeh was eight days from the 13th: 


September as regards the ready‘goods and the 


‘30th September. вв regards the other goods, - 
„and that the whole of. the forty-eight bales И 


of which delivery was taken must be taken: 


‘to be’ appropriated to the ready contrast, as 


‘indeed is done i in the раша Exhibit D to: 


the plaint. 


. L.understand that the. pariies ara Рети 


‘upon the September market- rates. There 
will, therefore, be a. decree for the. plaintiff 


“for damages to be: esloulated. on the above . 
-basis, There will ‘bp. interast on judgment 

‘at six рег лепі. andthe defendants will pay 
The latter have put 
forward a deliberately false atory аз to tha 


inability of the ‘plaintiffs. to give. delivery of . 


“the suit bales, and their Mehta hag only dona 


“his ‘mastera-a disservice by going into tha 

"witness-box and repeating thia false story. ` 
Ishould. perhaps mention th&t neither 

‘party relied.on the..words-"as per usual-Mill 





~ * Since reported ag 69 Ind, Cas, 9; 24 Bom, d B 
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* ' RAM GOPAL LAL 0, AIPNA KUNWAR. 
terms” in the two-contracts -of 13th Septem- 
ber; nor was апу é6videnes, led. to explain 
what ‘those words actually mean in the 
‘present ease, The. sase, therefore, proceeded, 
вв if those words were not in. the sontract, 
thoagh it is possible that they may afford some 
clue as to why the plaintiffs demanded interest, 
ete,, in the eorrespondence [see for instanse 
the contract in the Phænig Mills case 3 

Ne 9, zx | Suit decreed, 





-PRIVY COUNCIL. f 
‚ APPEAL, FRCM THE ÁLLAHABAD Нен Counr. 
‘June 30, 1922, 
‘Present: 3 —Lord Backmaster, Lord Atkinson, 
; Lord Sumner, Lorá RUNE and Sir -Jobn 
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RAM GOPAL LAL Dzrswpaxr— 


: APPELLANT. 
! versus — ` 
‚ AIPNA KUNW AR-—PrarsrIE, - 
А RESPONDENT. 
Will, pn oof _of—Evidence | retired — Witnesses, 


‘material — Absence of witnesses, enplanation of. 

In proving a Will justice requires that the best 
evidence procurable of the testator’s signature should 
‘be furnished ; an attempt to support the signature 
by anything that falls short of this standard, though 
it may not bé fatal, is a serious defect. Гр, 38, cols, 
1&2 


When. witnesses are available to prove that а 
man actually mado a signature, any. evidence of а 
general nature to the effect that the signature 


appears to be genuine is of little ‘worth in the'absenée. 


of material. witnesses, . [p. 84, col. 2; p. 85 col. 1] 
: ‚оте witnesses who, are able to prove'the signa. 
gro gre e not called, ап adequate explanation should be 
dori ming of their absence. [p. 86, col. 1.] 
Appeal from в judgment and deerea of 
. the High Court (28th. April, 1919) revers- 


ing ^ a decree “of ће Distriet Judge, 
Azamgarh 
Mr., DeGruyther, . 'K. О., and Mr, Dube, for 
the. Appellant., : 
JUDGMENT. 


Lorp, ВосємАвтив,-Оа tha third of Mareh 
1915 "Вара Bijai ‘Singh died and on the 
“13th of Sentembar 1915 his. widow, who 
is. the present respondent, applied, through 
Вај Bahadur Singh as. her attoraey, , ' for 
‘the grant’ of ‘Probate’ of. a dosument, dated 
‘the 25th ‘of January. 1915, . whieh purport- 
ed to be ‘the ae Will ‘of her deceased 
‘husband. ` 

Objection ` was taken to ‘the grins "by the 
appellant, one of the male. ‘agnatie relations 
‘of thé deceased. ‘and one of his reversioners 
‘in thé event of intestaey, on. the ‘ground .. 


. end. a. forgery. 


„in favonr of the appellant, 


‘stated that ata date 
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that the Will put forward was never oxe: 
euted by the deseased but was a fabriohtion 
The learned Distrist Judge 
before whom this iesne waa heard desided 
His judgment 
was reversed by the High Court at Allah: 
abad, ‘exercising appellate joxisdistion, and 
hense the present appeal, 

. The, respondent has not bsen represented 


‚ before ‘their -Lordsbips, and they have соп 


sequently examined with espeeial care. all 


‘the evidense in the саве, and considered all 
. the: objeotions, that could be taken to the 


appellant's argument, but they are of the 
opinion that the judgment of the High 
Court sannot ba supported for reasons with 


‘whieh they will próseed to deal, 


The deeensed resided in- the village of 
Nizamabad, in the Distriet of Azamgarh., He 
was about ‘eoventy-four years of age at the 
time of his death, and had for some short 
time previously beso in waak health and 
afflicted ` ‘with paralysis, His male agnatio 
rélations who. in the event. of intestacy 
would ioherit his properiy subject to the 
widow's estate lived with himin the sama 
compound. He hid no children, and hia 
other relaticns were the four sons of his 
inter one of whom war Baj Bahadur Singh, 
who had’ for some twenty four years before 
the testator’s death kept a druggist's shop 
at Lacknow, The earliest pieca of evidence 
bearing upon | the present dispute is that 
of a man aalled Rameshar Prasad, who ia 
head master of a sehool at Hardoi, He 
whieh the High 
Court fixed at the end of Decamber 1914, 
though the witness himeelf does not specify 
the exast time, he was informed orally by 
а man named Baba Manohar Lal, who waa 
not called. as a witness that Babu Bijai 
Singh wanted to start & school to teach 


"English, Hindi ‘and Mathematics and asked 


witness to, prepare a scheme, This he did, 


‘and sent it to the deceased, who appeara 


to. have asknowledged it but nothing further 


took 'plaee. The bearing of this evidenas 


upon the dispute is пв, ёо the fact that 
the document. under eonsideration expressed 


a desire to. establish such „а Behool and 


makes provision for. ita expenses : bat thia 
‘amounts, to no more. than that a portion 
of the Will complied with, what appears ta 
have been а former. wish of the deceased, 
в -wish whieh. may well haye been „known 


od: 


2. €, 


ve 
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to the. people who put ‘forward the doeu- 
ment, 
with regard to the matter until the- date 


when the Will was prepared and purports: 


. to” have been exesuted. The drawing tip 
of the document was undoubtedly done by 


' one Ram Ratan Lia]; and higevidenee is ‘that it — 


was prepared on-the 25th of January. 16 
is. stated, however, that it- was exeeuted on 
the? following day—the 26th —and* 
purports , to’ bear‘ the signature” of” the de: 
веввей -affixed in’ tlie presenee of seven 
witnesses. It is 
‘length, It contains no referenee'" whatever 
- to: the male sagnatic relations of the deceas ‘ 
ed, but begins by a eulogy of his © sister’s 
sons, Jt then provides that a 12 anna share 
‘in! ` Mauga Kheirauti, yielding: Rs. 500 a 
year after payment of the Government: те: 
venue should be dedicated "for meeting the 
religious expenses ineurred' in’ connection 
with Bari Sanghat situate at Nizamabad, 
Durbar of Sri Harmandirji situate in the 
sity of ‘Patna, and Bari Sanghat Risham 
Katra situate in the city of Benares, and 
the temple at Nizamabad whieh hes; " been 
‘built. by: ‘шу paternal grandmother,”- The 
next provision is-for the expenses ofa БЫ 
where ‘edueation is- to: be given in English, 
in the vernasular: of the’ Provinee and in 
the Gurmukbi, by dedicating to: this object 
a Mauga: yielding a profit of bs.- 1,200 a 
` ‘year.’ -It' then: declares that the Yost of 
` thé property-sbould remain in the possession 
‘of the widow with a direction that ‘she 
‘should ‘keep any of tbe nephews—meaning 
no ‘doubt, those already named—on whom 
‘she rélies to look after her and: the prop- 
erty—and give him’ one-fourth of , the 
‚ ‘property for his services, the remaining ‘prop 
-erty: after-her death to-be divided equally 
. ‘among the other’ three ‘nephews, and it 
--concludes’ with a very speeifie and. detailed 
aosount of fifteen items of: property. Rim 
-Ratan “Lal ‘alleges that‘ по draft was’ ever 
‘made of this Will,-but that it was dictated 
4o him-by- the? deoeased, ‘at ` one - interview 
beginning ‘ at ‘four o’slosk -on ' е’ ‘25th 
‘of January, in-the présence of Kali Oharan 
‘and Jageshar, зове names appear: as - wit- 
*mésses,; There is ‘no, erasure or alteration 
of any kind ‘from beginning’ to' end of the 
-whole- document, This im in itself a re- 
amprkable fdet—that ‘a- man - stricken ‘with 
ijlinesr, àg:the-deceased was, should have been 
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There is no’ further evidence аё all · 


< Lordships’ mind, quite elearly 
` eomment is’ ‘only too well justified, 


& Will of substantial. 


т.992 

X . . 
able to'dietate in clear, logieal, and even 
legal form, a complete and eonseeutive asedunt 
of'all his wishes, divided into separate para- 
graphs including a вревібо enumeration of 
his whole estate, withont one single error 
from beginning to end is & ‘matter which’ 
-arrest attention. and provokes ` comment. 

The proseedings that follow: show, in their 
‘that that 5 


According, to the respondents’ ease, there 


` was no manner of" -eoneealinént about. the 


Wil. It was exesuted ' om the morning of 
the 26th of January, in the presence of many 
people- and attested by " seven. . “Tt would,’ 
therefore, appear there was every’ reason, 
why, upon the death of Babu -Bijai Singh, 

the Will would -have been: found' and in. 

stantly putforward for Probate; but no sash’ 
proseeding took plase, ‘The. first step that, 
was taken was an application 
mutation of names with regard to the real. 

‘estate ‘made’ оп. behalf of the : widow | “by, : 
Baj Bahadur Singb, who appears throughout 
as: the: representative’ of the widow and who, 
-if the ' disputed dosument were. genuine; 
would ‘doubtless be. the selected nephew who 
‘took’ one-third of the estate, Не авкей:оп ` 
her’ behalf that the property should be’ ehang- 
‘ed from--the name of the’ deseased to` that 
of his' widow -who ‘claimed by. inheritanee, 
‘and. ha, signed the patwart's report, dated the 
.99nd: of. March; ` 19185, whieh: stated -that 
‘the’ nature of -the: transfer was | inkerit- 
ance. To this-- objection was taken on 
behalf’ of the’ male agnatic relations, "who 
alleged that there' was an oral Will, and 
'upon* this dispute’ witnesses were  examin- 
ed. The first witness,. who. was-a grandson 
‘of the’ deceased,‘ supported the widow’s . 
applisation, and ‘said. -that-Babu Bijai Singh ` 
died. intestate, and that’’he would . have. 


‘expected’ to. have ‘known’: ‘had a Will" been 


made. So’ also'did another grandson named 
‘Hanuman Prasad. Ваш ` Ratan | Lal’: was 
‘not a ` witness, ` but: he “was ‘aware .of the 
‘mutation proceedings and made no reference to 
‘the Will; and it ‘was only on. the „Tth of- May 
“when Вај Bahadur .Singh was éxamined, 
‘that ~ the Will’ was, for’ the firat time, 
mentioned. He then states in orogs-examina- 
'tion--that the- deseased had made a written 


"Will, and bequeathéd the whole of the prop. 


өг:у - to-his ` widow. 
given-is as-followsg 2 


"His evidenóe ва . then 


‘for the. `- 


' was exésuted in Jánuary last. 
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“The , Musımmat- has a right on aseount 


* of her being the.widow of- the deoeased. 


,Babu Bijai Singh has..also bequeathed, the 
“whole of hia property to Musammat Аірра 
Kunwar under. a Will (‘ wasiat bhi kar daya 
hai’). I do not know if this fastis known 
-to witness’s also, The Will is a written 
‚оле, It has not beer produced. It ія not 
‘here, It is with the Musammaf, The Will 
It was exeeut- 


‘ed at Nizamabad, at the house of Bijai Singh. 
„I do not.know exaetly ав to who were prezent 


‘Scribe is : 


there. I аву everything from heareny, I 
have baen told this. by the. Musammat, I 
was not present (at the time of exeeution 
of the Will). Ihave had а cursory view 
.of the Will. Ido not know as to who the 
.nor do I know the names of the 
witnesses,” 

Ifthe Will was, in fast, in éxistenee at 


“this * ‘date, and had been seen by Baj Bahadur 


Sivgb, it i8 sertainly a moat extraordinary 
fact „that he never’ mentioned it until the 
hearing’; and that then, bavirg seen it 
(though; аз Ке says, only cursorily), he assert- 
ed that it eonveyed the whole of the property 
‘to the. widow when in truth he was an import- 


ant beneficiary under ita terms. 


ol. .inheritanse, 
 umeuccesafülly to the. Commissioner and the 


The, Will was not produced in Court, and 
ће niutation proceedings ended. by mutation 
being granted to the widow, on the ground 
Ап ` appeal 'was taken 


‘Board of Revenue, but still the Will. was not 
fortheoming, ^ '' 

On the 13th of September 1915 the wii is 
for the first time introdueed to publie notice 
on the application then made by Baj Bahadur 
‘Singh on behalf of the widow for ita admis- 
‘sion to Probate, 

Their Lordships pause here in the recital 
‘of «he faste, for the purpose , of pointing 
‘out what is required’ for proof of a Will. y 
А. Will is one of the most solemn doeuments 
‘known to the law. . By it. a dead: man entrusts 
fo the living the éarrying out of his wishes, 
and as‘it is impossible that he can be ealled 
bitlier to deny his signature or to explain: the 
eiroumstanees i in whish it was attacbed, it is 
essential that trustworthy and effective evi- 
dence should be given to establish eompliance 
with ‘ tho necessary forms of law,, In the 
present instanoe, no formalities are ergential, 
Procf of the testator’s signature ig all that 

В negdéd 5 1 but, dn saseiof doubt or dispute 
3 
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„Justica . 
;prosurable ot that signature should: be furnish. 


‘fatal, ів a serious defeat, 
саве, ав has "been : stated, 
purported ` 


of Sri Harmidar Takht,. 


4608 
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the . Безь, ordinis 


reanirek that 


ed, and an attempt to -suppork the, ‘signature 


„by anything that falls sbort. of this standerd 


though it. may not be 
In the present 
` saver witnesses 
to have attested . the testator’ s 
signature. „Their signatures ав found on the 
dosument are these :— 

Ram Kumar Singh ; "Beehu Singh ; Ishar 
Singh, manager of. Bari Sanghat, Benares ; 
Sri Mahant Makund Singh Akali, manager 
Patna; .Jageshar, 
Maheshri. Dat Patak, 


is a- matter, whieh, 


resident of Surahi ; 


‘resident of Jamalpur ; ; Kali Oharan Lonia, 


resident of Surahi. 

One of these—Ram Kumar Singh—is 
dead, Maheshari was ‘not called: and, 
indeed, he filed а petition protesting that ho 


had not attested: As һе gave no evidenca on 


cath, the statement in hia petition cannot bo 
considered, but his absenca is serious. Of 
the three; other witnesses, Beshu Singh, 
Jageshar and Kali Oharan, no one was called, 
and no adequate explanation offered of their 
absence, although Ram Ratan Lal declared 
the Will was. „actually prepared in the pre- 
genge of the. last two, who were sonsequently 
‘the. most important witnesses to the alleged 
transaction,-.and of them, Kali Oharan, 
actually supported the‘applisation for Pro. 
bate with a statement that he was one of 
the attesting witnesses. The three witnesses 
placed before the Court were Ram Ratan Lal, 

aba Makund Singh, and Ishar or Parme. 
shar Singh, the servant of Baba Makund 
Singh. Ram Ratan Lal’s statement has 
already been mentioned, ‘and to it, it is only 
necessary {О add that, three or fonr daya 
before the appeal . from the Colleoter' 
order in the mutation ease was to, oome 
up- for hearing, he, wrote a letterin ‘which 
he sought the good offices of Munshi Bihari 
Lal, who was one of the officials in tho 
Board of Revenue, in favour of Baj Bahadur 
Singh, whom. he,deseribed as his. near 
friend and patron: "The explanation , thes 
he gave of these letters is. .Stated ‘by the 


, learned | Distrist Judge to be a grosa, absurd. 


ity, and with that critisism their Lordships 
agree.. Although the learned Distriet Jüdga 
who tried the case did not say in зо many 
words that he disbelieved,Ram Ratan Lal, 
his judgment gan, of course, only have pros 


о 
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“ceeded on the faot that he believed him 
,to Ље lying, and their Lordships see no 
‘reason to differ with this conelusion, 

The remaining evidenee eonsists of the 
‘two witnesses that have been mentioned, 
‘and their introduetion into the story is 
' sertainly remarkable. Nobody knew they 
' Were soning, and they Һай. no reason 
“whatever to give of their presence, except 
that Baba Makund Singh said he had 
“been asked by’ a letter not produeed and 
by a man sinee dead to go tothe deceased 
‘who wished to consult him about a wagf. 
This was twenty or twenty-five days before 
‘the 25th of January. They were due at 
Bonares on the'25th of January 1915 but 
they were oosupied in Court that day, and 
‘it was, therefore, impossible to put them 
‘forward for witnesses of a Will executed on 
the: 25th. They say that they attended 
‘on the morning of the 96th. They state 
‘that they arrived early; they waited in a 
room fasing a verandah with other people 
‘and affixed their signatures. Baba Makund 
‘Singh says that'some of the other people 
“there present also affixed their signatures; 
‘Parmeshar Singh says по one affixed a 
‘signature in: his presence exeept Baba 
"Makund Singh ;he adds, however, that Ram 
Ratan Lal read ont the Will, but this is 
“not eorroborated by Baba Makund Singh, 

who says the deseased read it, and makes 

по ` mention’ of its being read ont by 
` ‘anybody. 

The learned Judge ‘who saw them said 
that he is quite satisfied that these‘ men 
never were at Bijai Singh's house at all— 
ïn other words, he thinks they were telling 
untruth ; ; and if their evidenee is not to be 
trusted, "there was no evidenee at all before 
the Oourt on which: relianee sould be plased 
to prove the execution’ of the Will. Finally, 
Baj. Bahadur Singh is called ; and he gives 

' evidense totally different fróm -that given 
by him on the'rautation' proceedings, "He 
asserts that the deseased told him all the 
sonditions of the "Will ; that’ shortly after 
the death, the widow showed: him the Will 
ánd he read it ай. through and saw the 
ames of the witnesses, and took the Will 
from her on the day of his ‘examination in 

` the mutation proceedings. His explanation i is 
that ‘the. earlier ‘evidence ‘was wrongly 
‘ranacribed by putting the Widow’s name 
in placa of the deceased's as his informant, 


j 
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‘for the diserepaney. This 


‘Judge rejeated it. 
differing from his 


‘ly introdused into the matter. 


,saused their ‘Lordships some 


* -figae. 


ш Й 


‘But eomparison of the two ыша shows 


that this explanation is useless as а reason 
soneludes the 
evidence for the respondent, and the Distriet 
The High Court in 
judgment’ based their 
opinion, first, on the statement with regard 
to the proposed establishment of a scheme 
for a school; and, secondly, on. the fact that 


“the. applicant widow who ‘put forward the 
` Will was injured by its provisions, 


Those eonsiderations lead but a little way 


towards determining whether the signature 
-was or was поб the signature of the dead 
‘man; the point about the ssheme ‘has been 
‘already mentioned, 


‘while, so far as the 


position is coneerned, it. should 
of the . 


‘widow's І 
Ъз remembered that the whole 


proceedings have been taken on her behalf 


by Baj Bahadur, who is a beneficiary under 


‘the alleged Will, and she has never at any 


stagé of any of the proseedings been personal- 
Although 
Ram Ratan: Lal is not regarded by the- -High 
Court as a person of sharacter, and his 


‘statements are said by them not ‘to be. 
“probable, they appear to aacopt the fast of^ 


hia oath as to the exesution in the fase of the 
disbelief of the Judga who saw the witness: 
They regard Makund Singh’s evidenee as 
‘trast worthy, and think that the learned Judge 
‘disbelieved it on the ground that thera was & 
‘personal motive involved, That may have 
influenced the learned Judge, but he was also 
influeneed by the fast that in other *pro- 
ecedinga Makund ‘Singh had been guilty of 


; ‘falsehood, ‘and by’ the inherent improbability 
of the who e of his story, whieh does, not 


appear to have been guffisiently weighed and 
.sonsidéred by the. High Court. f 

The only remaining fast. is—and this has 
 uneasiness— 
that the learned "Judges. of the High Ooart, 
one'of whom has a knowledge of native 
‘writing whieh ` their Lordships do not 
possess, regard the signature as good, having 
eompared it with the undoubted ` spacimang 
of the testator’s writing, The answer to 
this, however, is that no forgery ia “of the 
least value, unless it elosely rasembles thi 
réal signature; and when witnesses ‘are 
available ' to ` prove that a man ‘astually 


“made a signatura any evidence of a general 


nature to the effect that the signature appears 
to bə genuine is of little worth in the absensa 


. history of adocument such вв 


.salled who could hava 
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of the material „witnesses, Finally, ‘their 
. Lordships ere: ‘greatly impressed with thia 
. fast—that no evidenee whatever has been 
' fortheoming to show when this dosument was 
‚ found, where it was" found, , by whom “it - 
. was found, or- why it was that ib was kept 
bask until after the slaim by the ‘mele 
agnatie relations was made, and the widow's 
evidence has. never been. taken пог any. 
-explanation offered of: her: absercs. ‘The 
this is of the 
‘most. material ‘importance for, the purpose 
of -determining its „ validity, 
present, case this history. i8 
Ыва ^. 5 c7 ^ EOS 

Their Lordsbips are of. opinion that there' 
has been no trustworthy evidensa to 


a somplete, 


„establish the alleged signature of” Babu 


has been no adequate 
the witnesses were not? 
-proved it, and they 
are foraed to the sonclusion that the dosu- ` 


Bijai Singh, There 
explanation of why 


"mentis not genuine aud that this appsal 


should ba allowed: with costa and the judg: 

ment of the Distriet Judge restorad, ‘They 

wil humbly advise His Majesty accordingly. A 
W, 0. å. | a | 

: . Appeal allowed. 

Solicitor for the’ Appellant: —Mr. Edward 
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COURT. . 


LAHORE HIGH 
119 or 1918. 


‚‚. Freer Слуп, Appeal No. 
GNE March 27, 1922, E 
Psetení :— Mr. Justice Тив. Roasignol and ` 
. `, Ме. Justice Martineau, A 
BHIKHA MAL AND OTHERS— DEFENDANTS — 
2 + 5 APPELLANTS . 
' v, vermis - T1 
. PURAN MAL amp OTHERS —P LAINTIEPS, , 
‘GANGA RAM—Daren DANT— RESPONDENTS, 


* 


Аатдввтопв——Айтизвїот : of co-defendants, whether- . 


binding-on other defendants—Joint interest, ; 


* ‘an admission made by’ some of several defendants 
in their character of persons: jointiy . interested 
with the other defendants, in the matter in respect, 


of which the admission ig made, is binding onthe - 


other defendants. ` E 
. Meajan Matbor v. Alimuddin Mea, 34 Ind, Cas. 571; 


44 0, 180; 29 Q, W. N. 4217; 25 C. Ga d. 42, Ambar. 


WRDIAREÓASES. 


and in the 


3b 


Ali v, Lutfe AU, 4t Ind. Cas, 116; 46- О. 169; 26 OL 
2. 619; 21 0.-W. N. 996, referred to. ; 

_, First appeal from в decree of the Sub. 
ordinate Judge, First Class, Simla, dated the 
Ath Ootober 1917. 

- Messrs, Mukand Lal Puri and Ohiman Lal 


` Qulaté, for the Appellants. 


Му, Muhammad Rafi, for the Respondents. 
JUDGMENT,—This suit was instituted 


‘by the plaintiffs for .resovery of & sum of 


money allegad to be due on a promissory- 
note and book-ascouut. The plaint set forth 
that defendant No. 1 and defendants Nos. 8 to 
5 were father, son and grandsons, that they 
were joint and had been carrying on a joint 
business with defendant No, 2, and that the 
gum in suit was & debi due to the plaintiffs 
arising out of that business. 

Defendant No. 2 admitted the elaim against 
the frm Bhika Mal-Ganga Ram (these are 
the names of defendant No. 1 and defendant 
No. 2 respeetively) and asserted that all the 
firm’s property lay with defendant No. 1 


, and defendants Noa. 3 to 5. 


Defendants Nos. 1 and 3 to 5 were repre. 
sented in the Court below by one Counsel, 
Mr, Jai. Lal, and whilst defendant No, 1 cons 
tented hi mself in his initial pleas with formal 
objections, defendants Nos, З to5 denied that 
avy cause of aetion exiated to plaintiffs against 
them. E T uu 
.» On 21st Angust, 1917 defendants Nos. 1. and 
3 to 5 waived their preliminary objections 
and asked for an adjournment to prepare 
pleas on the merits of the case. 

Qn 6th September 1917, the next date of 
hearing, Counsel for these ‘defendants statad 
that he һай по instruetions from defendant 
No. 1 who was absent, ' and ‘that defendants 
Nos, 8 to 5 repudiated any share in-the 
transactions, "Order for ez -parie proceedings 
against defendant Ко: 1 then iesuéd. ` 

At the next hearing: 7 defendant No. 1 
appeared in person with the same Counsel 


and asked for the eancellation of the order 


Чот. ex parte, proseedingg, but the’ prayer was 


refused. 

Therenpon Mr. Jai-Lil as representing 
defendants Хов. 3 to 5, and also. defendant 
No, 2 in person sonsented to & decree against 
the partnership of all the defendants with 
ultimate .reliof against the ` person end 
property of all the defendants, о 
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. Feom this.dasree whioh involves defendant 
No. 1's intereste, -defendants- Nos: B» 3—5 
appeal ә this Caurt, and the question is whe. 
ther. the admiesion of ‘defendant No. Da co- 
defendants is admissible and binding on him. 
Beyond this admission there-is no evidence 
in ће засе. -` ° 
The apoa am, do wake now deny: that 
defendants Nos. 1, 2, 3, 4 were partners, 
Nos. 8 and 4 were sies not hostile to 
defendant No. 1, and all tha defendants өхөөрё 
Ко, 2, were represented by one Counsel who 
received detailed instruetions from defendant 
No. 1 only. . 
The admiesion of defendants Ncs. 2 to 3 
binds them, and olearly "binds defendant 
' No. 1, fer the admis:ion. was made by them 
in their character of persons jointly 
interes‘ed with defendant No. Lk ‘in the 
‘matter in rerpest of whieh the'admisaeion was 
made. [cf. Meaian Mather v. Alimuddin Мел 
(D, Ambar Ali у. Lutfe Ali (2)1, 
It is urged, however, that Lala Jai Lal was 
unauthorized to make tke admission. ‘This 


is wholly oppored to the record snd (o' pro- : 


babilities, Mr, Jai Lal iK в well known 
practitioner of high starding, and his power- 
of-attorney authorizes him to confess judg: 
ment on behalf of his client. Moreover, ` hó 
made the admission immediately: after 
receiving instruetions from defendant Мо, 1, 
though he. did. nob: appear on: “behalf “ot 
defendant No. 1 

Defendants Nos, 3 to 5 are bound = their 
acinis. and their admission justifies the 
„deeree against defendante. 

` We 'cordingly dicmies the арр] with 
шр 


Appeal dismissed. — 
KS А Tha ‘Cas, 571; 44 - C, -180; 20 C. W, х, 1217; 
О.І, 5. 


(2) P Tad. сана g. 15925 0, 1, 7,.010; 21 
C. W. 17,996, 
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-The Hindu system recognizes two sets of religious 
acta. Опе ів іп connection with the actual obsequies 
of the deceased, and е, periodical performance’ of 
the obsequial rites prescribed in-the Hindu religious 
law, which are considered as essential. for the 
salvation, of the ` soul of, the deceased. The other 
relates . to acts which, although hot essential or 
obligatory, are still pious observances whidh 
conduce to the bliss’ of, the deceased’s soul, With 
reference to the first class of acts the- powers 
of the Hindu female. who holds thé ' property. are 
wider than in respect of the acta which dre simply 
pious and, if performed, are meritorious so far as 
they conducé to the spiritual’ benefit of the deceased. 
In one case, if the income of the property or the 
property itself, is not sufficient to cover the .expenses, 
shó is entitled to sell the whole of it. Inthe-obhér 
case she can alienate a small portion. of the prop- 


erty, for the pious or charitable Bui pone she may 
have in view. 


‚ (баве. law. considered.) ME SAU 


Аррем. from à judgment and. desree ‘of ae . 
Allahabad H'gh Oourt (Mr. Justica, Piggott 
and Mr. Justice Walsh) in First; Givil Appeal 
No, 7: cf 141€, dated 6-h June 1918; 
reported , as 43 Ind, Сав. 8 47, reversing.. P 
deeree of the Subordinate Judge, мо 
dated: 23га of Auguat 1915: 

Mr. DeGruyther, ‚К. O., and Mr, Dube; tos 
the Appellants. 

Sir George Lowndes, a 0, aud Mr.. ENS 
worthy Brown, for the Respondents, 

wy - -— JUDGMENT, 2n j Ed 

Mx. AMEER ALI,.—This is an appeal . fro à 
judgment and decree of the High Conrt at 
Allahabad, dated the 6th of June 1918, and 
arises out of a suit brought by the plaintiff, 


.Leltu Singh, since deseased, in the Cogrt of 


the Subordivate Judge of Moradabad on the 
13th of September 1918, The object of 
the suit was to eet aside an alienation pur- 
porting to have been’ made for a religious or 
pious purpose- -by a Hindu lady.of the name 
of Rani Kishori on the 8th of January 1876, 
The point involved in the determinatéon of 
the appeal relates to the powers-of a Hindu 
female on whom property devolves upon the 
death of the husband, son or father, as a 
limited estate, to alienate any part of the 
property for religious purposes, Rani: Kishori 
was the widow of Raja Gur Saliai, who 
died in 1868 and was at the time'of his death 
possessed ‘of a eousiderabla estate, yielding 
‘an annual income of some Rs, 60,000, Не 
left ‘two minor sons, both of whom ‘died · in: 
infüey in' 1878, five years after the death’ 
of their father.’ The property then devolved’ 
on . Rani Kishori in suceession to her sons. 


The Rani. died on the 16th of August, 190% 
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when’ auce 3esion crened to the: roversioners' 
of Rajs Gur Shi, . T3ere was som3 litiga-' 
tion as to tha, ‘right, of raversion,. whieh was, 
finally- adjudged in favour of: айа, Singh; 
the plaintiff, and he, as stated before, brought’ 
_ the suit on the 13th of September 1913, 
to' seb aside the alienation referred to above. 
It appears, прой tha evidénes, that after 
the ` death of hersons the widowad mother, 
according to the custom of pious Hindi,’ 
espesially females, made pilgrimages’ to: 
different saerad cities, among them Benares, 
Gaya and ‘Puri. She appears to^ hava 
visited Puri in the year 1875, and ‘there mada: 
&'sankalp: or vow to createa dedication . for 
the obzervanca of bhog or food offaringy 
to the: presiding -deity, and for: the mainten: 
anee of the priests (Pandas) who were ahargod 
with the performanee of that duty, · In 1876 
he gave effeat to her sankalpa Љу exesuting; 
as it is alleged on behalf of the defendants, a 
dosument: purporting- to: bea: gifi for the | Dur 
‘pose’: referred to, - . 
! JThat: document, ‘go far as is, айлана] for 
‘the purposes of: this judgrüent,: ds) ae үа 
féllowing terms :— ^ 

pe ‘Musammat ‘Rani: ‘Kishori ` Коли. 
widow of: "Raja `> ` Gur Sabai, - deseased, 
by : caste a`- “Jat, “Rais апа“ “resident ‘of 
Moradabad, do deslare as followa :— 
put Whereaa‘l, sesording to the custom pre- 
vailing among the Hindug, happened to ga on 
a pilgrimage to Prayagji and Kashiji and 
on a° visit to Jagannath in 1282 Fasli; 
end at'the time of paying à visit to, and 
performing the worship of, Jagannatbji 
Maharaj, - “made a, charitable: gift and shan- 
kalp ` of a moiety of a pakka built house 
facing the east in Mahalla’ Sambhal Darwazxv 
in Moradabad and of a: 15 biswa 9 biswansi 2 
kaehwapsi > ‘3 danwansi shara in Mauza Sherpur, 
& 15 ‘biswa 9-biswanst 2 kachwanst 3 tanwanst 
‘share in, Sarai Kazi, a 15 biswa share ‘in: 
Rustampur- Hayat. and a 15 biswa share in 
Shabjahanpur Hayat, the Zamindari villages: 
in^ Pargana’ ‘Hasanpur, together with ‘all the 
éulturable and uneulturable ‘fands, abadi, 
houses that are let on rent, artisan's TA 
grazing ‘charges, barren ‘land, -water produse 
tanks, lakes, groves, - fruits ' and timber" 
trees, 1.85 all the inherent and adventitious- 


Zəmindari property in the said villages 


, and algo ‘of’ two ракка havelts ` (houses) 
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in. 
"Mayz& Sherpur aforesaid; i їй fayour of "Jágan-- 


87 


гада 


‚з: 


пан thas düstallad:' in tha ‘temple. ab 
Jagnnathpuri, and of Anant Rim,- ‘gon of 
Gabardhan, Khurd (juüior) “resident ‘of 
Pari’ aforesaid, and Jai Ram, son of Bhawani 
Dae, ‘resident of Durgapnr, appertaining {ta 
Pari aforesaid, District Katak, both the 
Pandas: of Jagannathji Maharaj. But no 
dosument was executed at the tima the 
shankalp was made, Now thie dosument 
is exésutéd with the following sondi- 
tions ;—Both the Pandas aforesaid should 
enter into possession and make management 
of the aforesaid property and after paying: 
the Government revenue aud’ village ex- 
penses out of the annual i income, spend half 
of the not profits on the daily bhog (food 
offering) of Jagnnathji Maharaj, and bring 
the other half to their own use in equal 
Shares." After them, their deseendants and 
successors should: enter into posssssion and 
énjoyrüént, generation after generation, and 
Should, indue order, distribute the profits, 
ascording to ‘the spesification given above 
and - daily, spend money: on the · bhog of 
Maharaj. Whoéver will be my sucsessor 
and - representative after me shall have no 
elaim or: objestion to the gifted and 
endowed property, by reason of tha 
exesution of this deed. If, psrchanse, they 
bring ‘any slaim it shall not be entertainabla 
by the Court inasmush as the property of 


which I have maida а aharitable gift and 
shankalp ia: of the nature of devatra 
(P) and. tulsipatra property, -Ásiording 


to the Hindu Law, the income of the said 
property.is not suah as may be brought by me 
or my suéoessorsto our own use. The said 
property is the self acquired and exslusive 
property of my deseased busband, Raja Gar 
Sahai. I have made a abaritab! e gift and 
shanakalp ‘of _ the property for the salvation 
of my husband and his family membera and 
for my own salvation, The gift property 
is worth "Rs, 27500, I have, therefore, 
executed these few presents by way of a deed 
of gift, во that) they may serve as evidencs 
and ‘be-of use when needed, " 

: It purports to hava bean oxeeuted for the 
lady by her general attorney Ajab Singh and в 
айевйой was raised on behalf of the plaintiffs 
that the deed of gift was fraudulently exesut- 
ed by Ajab : *ingh- im воПавіоп with tha 
donees and was nofthe ast af the Rani her. 
Belf.: In the view -he took of the case, the 
Subordinate: ‘Judge did not deal with the ques. - 


o 
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tion ef the authenticity ofthe- dosument, but 
the High Court, on the examination of the 
&videnee, eame to the conelüsion that the deed 
was the deed of Rani Kishori, The contention 
against the genuineness.of the document has 
not been pressed. before the Board, and 


their Lordships think upon the evidence there’ 
is no real foundation for the eharge, that: 
it was not the aet of the Rani. Before the; 


First Court the trial proseeded on the qnes-, 


tion of the power of the lady to make an. alie-. 


nation, the plaintiff contending that it was 


‘invalid, while the defendants urged that, it, 


was fully within her competeney, `; Тһе 
Subordinate Judge desided in, favour of 
the plaintiffs on two grounds—first, that 
it was not competent for the 
to make the alienation, as it was not 
for the performance of any religious duty 


which amounted to a necessity under the. 


Hindu Law; the sesond ground of his desision 


was that the lady had abundant means for, 
. giving effest to her pious intention, the 
sankalapa, to which she refers in the deed, 
of gift, end that eonsequently the gift was ` 
invalid. He secordingly made a desree in 


favour of the plaintiffs. On appeal the 


High Court came to в different sonelusion, 


They held that ber alienation, although not 
in performance of a necessary duty, was 
nevertheless a pious ast and was. therefore, 


valid. They held also that. the lady had. 
inherited a large estate, and that the dediea- 


tion. covered a very small fraction of tha 
, property, something like ong-ssventy- fifth, 
They accordingly dismirsed the plaintiff's suit. 


On appeal to the Board the question, has, 


basn argued. with great ability and fullness 
by Counsel for the appellants who are Laltn 
Singh's representatives.. 


„Те earlier eases bearing on the question , 


eited from Sutherland's Weekly Reporter, 


lady 
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extending from 1864 to 1873, no doubt give. 


eolour to the view taken by the Subordinate 
Judge, and their Lordships have little doubt 


that he was largely infldenead in his eonclu- , 
sion by the notion that justifiable necessity | 


for the validity of religious alienation must 
be of the same character. as in the ease of 


alienstion for. secular purposes. , This idea , 
seems to, be predominant in the minds of. 


the learned Judges who decided the 
reported іп ihe Weekly Reporter. Their 
Ligrdsbips cannot help regarding the eritisism 


of the High Qourt on the Subordinate Suth. P. 


cases . 
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Jadge’s judgment as undnly severe. In 
support of the plaintiffs contention, tha 
Board were referred to the paragraph 
105 in the Vyavas:ha Chandrika, Volume I, . 
page 138:— 


." Without the eonsent of her husband's; 


'reversioners а widow >is, however, competent, 


to sell so mush, and no more, of his property. 
as may be required for the performansa of 
the indispensable duties (nityasarma). If. 
sueh asts- cannot be, performed withont. 
selling the whole property, the whole may, 
be sold by her for that purpose, because. 
sush duties must be performed. But for, 
the performance of an optional religious ast, 
(kamya karma) she may, without their eon». 
sent, dispose of only a small portion of the. 
estate.” ee des 
; Then follows paragraph 106 whieh, it is 
contended, imposes a further. limitation on her 
power :— AMD" ^ SA 
т If, however, the expenses for those neta 
ineluding maintenance could possibly bs 
defrayed with the accumulated wealth, or with 
the income of the estate left by the deeeased, 
then his widow seannot sell any part of 
his; estate for- tbe .performanee of any 
ueh act, mueh less on ascount of any 
debt eontracted by her for her own 
purpose.” . Е 

The sommentator's note 
is as follows :— е . 

" An indispensable aet or duty  (nitya- 
karma) is that which must be performed, 
and cannot be neglected without sinning, 
вч the first: sraddha of the father or of the 
husband, the marriage of his daughter, or 
the like, And ап optional religious , aot is 
sush as the performance of it rests upon 
option, and there is по sin onthe non-per+ 
formance, but religious merit (punga) of the 
performanse thereof, as pilgrimsge to Bonares 
andthe like.” | ° | 
‚ Referenee was also made to the distum of 
their -Lordships in the ease of Collector of 
Masulipatam v..Oavaly Vencata Narrainapa’ 
(1) where the Board pointed out the 
difference. between alienations made by a, 
widow for secular purposes and those made 
with religious motives, The Master of the. 
Rolls, who delivered the judgment in that case, 
ввув as follows :— 


to paragraph 105 


m. р ED: MES i. 
M. L.A, 529 at p. 560, 561; 2 W. В. P. б, Oly 1. 
Oi 4, 406; 1 баг, P.O, Ja: 820; 19 E, 5.081, . 


(1)8 
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“It is admitted, on all hands, that 
if there be collateral heirs of the 
husband, the widow eannot of her own will 
alienate the property exrept for speeial 
purposes, For religious or charitable pur- 
poses, or those which are supposed to conduse 
to the spiritual welfare of her husband, she 
has a larger power Ё disposition than that 
whieh she possesses for purely worldly pur- 
poses, To sapport an alienation for the last 
she must show neeesaity," 

In Raj Lukhee Dabes у. Gokool Ohunder 
Ohowdhry (2) the Board gave expression to 
the same opinion, In Rama у, Kanga (3) 
the Madras High Court laid down that 
alienation’ by a Hindu widow for religious 
purposes must be gonfined to ceremonies 
indispensable for spiritual benefit, such 
as, funeral obsequies and the periodieal . 
seremonies insidental to these obsequies. But 
the learned Judges went on to add:— `` 
: "We eannot resognize а sale by a Hindu 
widow as valid against her husband's rever- 
sioner, when it ів made in view to raise money 
for doing pious aets whieh ‘are not in the 
nature of spiritual nesessities, unless sush 
sale is reasonable. in the cireumsatanees of 
the family, and the property alienated is but 
&small portion of the property inherited from 
her husband.” , 

The ease of Ram Kawal Singh v. Ram 
Kishore Das (4) has no analogy to the 
present. There the alienation’ was not 
for the maintenance of an idol whieh had 
been established by the husband of the 
widow, and the dedisation was prima facie 
for the widow's own spiritual welfare and 
not for the husband. | 

There ean be no doubt upon a review of the 
Hindu Law, taken in conjunction with the. 
decided eases, that the Hindu system 
recognizes two sets of religious aets. Опе 
is in connection with the astual obsequies 
of the deceased, and the periodieal perform. ' 
ance of the  obseqnial rites prescrib- 
-ed in the Hindu religious law, whish are 
eonsidered as essential for the salvation of 
the soul of thedeeeased, The other relates 
to aeís which, although not essential or 


(2) 18 M. I. A, 209; 12 W. R, P. О. 4; 3 B. L. R. ` 
P. C. бї 2 Suth, Р. О. J. 275; 2 Sar, Р. O, J. 518; 20 Ю. 
В, 529, Ў 


"d 8 M. 552; 9 Ind. Jur. 883, 3 Ind, Doo. (N. 8.) 
(4) 22 0, 506; 11 Іда, Рео, (х, s.) 888, 
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‘the property are wider than 


39 


obligatory, are still pious observanses whieh 
eonduee to the bliss of the deeeased's conl, 
In ‘the later eases this distinetion run 
clearly through the views of the learned 
Judges, The confusion which has arisen 
in this case arises from mixing up the 
indispensable or obligatory duty with a 
pious pürpose which, although optional, is 
spiritually beneficial to the deceased. 

With :referenee to the first class of seta 
the powers of the Hindu female who holda 
in respect 
of the asts whieh are simply pious and, 
if performed, are meritorious so far as 
they conduse to the spiritual benefit of the 
deeedsed. In one ease, if the ineome of 
the property or the property itself, is not 
suffisient to воувг the expenses, she ig 
entitled to sell the whole of it, ín the 
other case she can alienate a small portion of 
the property, for tha pious or charitable 
purpose she may have ia view. In tha 
present ease the High Court has found 
that the lands alienated form a smell 
fraction of the whole estate. Had the 
Rani made the alienation for the purpose 
of defraying the expenses of tha pilgrimage 
itself, while she possessed ample means for 
the performance of the journey and other 
asta eonneeted therewith, there might 
have been some substanee iu the objection 
that she was not entitled to alienate any 
part of the immoveable property, having 
ample means at her disposal. But the 
alienation she has purported to effect was 
for the perpetual performance of acts 
resognized in the Hindu system as pious. 
It was a dedication of a very small fraction 
of the property. The law with reference 
to this part of the case appears to their 
Lordships to have been set out with 
eonsiderable clearness іп a reeent judgment 
of the “Madras High  OConrt, Vappuluri 
Tatayya v. Garinalla Ramakrishnamms (5) 
where the learned Judges, after an examina- 
tion of the authorities on the point, say ап 
follows:— ` А y 

"We think we are warranted in holding 
that if the property sold or gifted bears 
a small proportion (which it is impossible 
to define more exaetly) to the estate inherited 
and the ocesasion of the disposition or 


(6) 6 Ind, Cas, 240; 34 М, 288; 20 M, I, J. 793; 


(19:0) M: W. N. 222; 8 MeL, T. T4, 


л 
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“experditaie is réasonable, and proper assord- 
ing to thé eommon notións of the Hindus, 
it ^ is, “justifiable and sannot be -impeashed 
‘by. ‘the reversioner. We ' are obliged to 
‘express ourselves somiewhat guardedly beeause 
‘almost every ‘gift dccording to Hindu notions 
Ча ‘as sush ealenlated to promote. spiritual 
‘merit and the oceasions for the ‘performanees 
of ceremoniós ` salculated to bring spiritual 
reward are; во innumerable that almost 
‘aby’ expenditure” "ot. for a sinfol object 
‘arid any alienation by way of” gift may 
be attempted to be justifiedas ministering 
ta spiritual benefit,” 

"In the case ‘of. Khub Lal Singh v. Aiodhya 
Misser (6) в “widow had raised money upon 
Tuimoveàble property for the purpose of 
exeavating а tank ‘in connection with a 
temple founded by her husband, and'a suit 
was brought by è reversioner to set aside 
the alienation: Mr. Justice Mookerjee referred 
to the’ words of Lord Gifford in the case 
of Oossinaut Bysack v: Burroosoondry . Dossee 
(7), "that it was absolutely impossible to 
define the extent ànd' limit of the power 
of tho widow to dispose of her husband’s 
property for religious purposes, “besause 
it must ‘depend upon the eirsumatànees 
af. "the" disposition . whenever such dis. 
position shall be Hiade, and must be eon- 
sistent’ with the law regulating such disposi- 
tion" j } “and held that the alienation for the 
purpose of excavating the tank sould not 
be impéached by the reversioner, 

“Th the ‘present вве the purpose for whieh 
the ` alienation ‘was’ ‘made ` was undoubtedly 
noi. for the" performance of obsaquial ritea 
or Any. such duty as might be regarded 
ad obligatory: ‘under the Hindu Law, ` Bat 
at the same time ‘there can be no question 
pious aeb in the Hindu 
system. "The estimation in which the deity 
installed’ in’ the temple of Jagannath is 


held throughout the Hindu world is set out: 


im Hunter's Gazetteer,’ Volume II, under 
the “title “Puri Town" , where it 
аз follows : — 

“The true soures ‘of Jagannath's undying 
Hold upon the Hindu rase eonsists in the 
fast’ that ‘he is the god of the people, 
The poor onteast learns that there ~ 
city on the ‘far ‘eastern ` 


ы” ) 81 Ind; Саз. 438; 480, 574; 22 О, L. J: 845, 
) (1820) 2 Morley’: 8 Digest 198; 8 Тай. Deo, (o. в, 2; 
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‘caste, rase and hostile faiths. 


is eaid’ 


ів a’ 
shore in which’ 


“ыз ad e 
priest ‘aud Beds arelequal і in j tlie preiénce, 
of the’ ‘Lord . of ‘the world.’ ‘In the ‘Courts 
of Jagannath, and outside the Lion Gate, 
100,000. pilgrime every year join іп the 
sacrament of eating the holy“ food, the 
sanetity of whieh overleaps all Батгїдүв ‘of. 
A Puri priest : 
will reeieve food frora a Ohristiaü's hand, 
The worship of Jagannath, foo, aims af a, 
Catholiciam whish embraces every form 
of Indian | belief and every Indian conception 
of the deity. Heis Vishnu, under whatever, 
form and by whatever title men сай] upon his 
name. The fetishiam of the aborigiual races, » 
the mild flower. worship. of the Vedas, and 
the lofty spiritualities of the great Indian 
reformers have , alike found refuge here. 
Besides, thus representing "Vishnu in sll 
his manifestations, the priests have superadd- 
ed the worship of the. ‘other members. of 
the Hindu; Trinity in, "their various shapos; 
and the disciple of every Hindu seet can, 
find his beloved rites and some form of hia 
chosen deity, within, the sacred presinets.” 

In their Lordships’ opinion the Hindu 


| Law resognizes the validity of the dedication 


or alienation of à small Íraetion .of ihe. 
property by a Hindu female for the continuous, 
benefit cf the sonl-of the deceased owner, 
It is clear .in this. ease that the ast whioh 
the Rani did was’ fally in acsordance with 
Hindu, religious . sentiment and ‘religious. 
belief, ‘and was not, therefore, in exegss of 
her powers, having regard to the faet 
that, the dediention related to one: seventy- 
fifth of ‘the property and was made spssially 
for the’ ereation of a permanent benefit,. 
The dedisated property bas now passed. 
into other’ hands, What the legal position. 
of the defendants, who ars assignees from 
the original grantees, may ‘ba ‘with reference 
to the “obligations ereated by the, deed 
of gift is a matter that does not. arise. 
in the present sasa, ani on that their, 
Lordships do not express any opinion, — 

On the whole their. Lordships are of. 
opinion that there is no substance in the. 
present appeal and that it should be: 
dismissed with coats. ‘Their Lordships will 
кашу adviss His, Majesty ascordingly,: 

А Appeal dismissed.. : 

Solieitor for the Appellant. —Mr. H. 8. Ly: 
Polak; Я 

Solicitor for Rospondent No, ` 
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3n -MADRAS HIGH COURT. 
Oxraruat Sip: АррЕА No. 37 or 1920, 
September 22, 1921. : 
Present :.—Sir William*Ayling, Kr., Officiating 
Chief Justice, and Mr. Justica Odgers. 2 
Messrs, SWAMI & Qo.—PrarwrivFS — 
' —APPELLANTS — 
versus 
NUKALA VENKATASUBBIAH— 
f DEFENDANT— RESPONDENT, 
‘Contract—Bale of goods —Delivery in instalments— 
Non-dèlivery on due dates—Rescission of contract. — 
Purchaser, right of—Damages.. 


Where in a contract for the purchase of goods 
delivery is to be made in instalments, and there is a 
failure on the part of the seller to deliver any 
goods of certain instalments, in determining whether 
it is open to the purchaser to rescind the contract, 
the question to be considered is, whether the 
promise of either party to the contract should be 
treated as so far divisible that a partial breach by 
the other should be compensated in damages unlesg 
the partial breach can in fact be shown to go to the 
root of the contract, or. whether with reference to 
the actual circumstances of the case the one party 
to the contract is relieved from its future perform- 
ance by the conduct of the other and whether 
that conduct amounts to a renunciation, to an absolute 
refusal to perform the contract, such as would amount 
to a rescission, if he had the power to rescind, and 
whether the other party may accept it asa reason 
for not performing his part. 

. A contracted to purchase certain goods from В 
and the latter sgreed to deliver the same in 
three shipments in July, August and September; 
he failed to maké any delivery on account of July 
and August shipments, but shipped all the goods in 
September. A made no complaint of the defaults 
but before the tender of the goods in September 
intimated' his intention to rescind the wholà con- 
tract. Ina suitby B for damages for breach of 
contract: 

. Held; that, looking to all the circumstances of the. 
case, the whole object of the contract was not 
frustrated by non-delivery of part of the goods 
contrapted: for, and that A was, therefore, not entitl- 
ed td rescind^the whole contract, and was liable in 
damages in respect of the last instalment of the 


delivery. Гр, 48, col, 2,]. 


, Appeal against tha judgment of Mr. 
Jastice Kumaraswami Sastri, passed in tha 
exersise of tha Ordinary Original Civil 
Juvisdietion of the High Court in Civil Suit 
No. 602 of 1918. 

_FACTS appear from the judgment. 

Mr. V. Viscanatha  Sasiré, for the Appel. 
‘lants.—Under clause З of the deed of agree: 
ment the option was.wibh the sellers to 
distribgte the goods over the three shipments. 
Thera was nothing to prevant them , eonsign. ., 
ing all the goods by the 1486 shipmout, ' 


# 
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lansa 6 '"howa: that the sellers sagnot 
exoesd the stipulated | tima of shipment. 
Clause 7 given them immunity from lata or 
non arrival of the goods, Іп any event the 
bayer ia not entitled to repudibte ' the entire 


contract. He has not bsen damniflad by 
the late delivery. He made no eomplaint 
about it, See Tribhovanias Narotiamdas v. 


Nagindas Vijbhukandas (1). 

, Mr. 9. Krishneswami Atyar, for the Re- 
&pondent. —There was an obligation oh plaint- 
iffa to supply in three instalments, though 
they could elest the quantity to be shipped 
foreash. Тһе plaintiffs are guilty of а breash 
of contrast, .Clause 7 does not give absolute 
protection to the plaintiffs. It has not been 
shown that the non-delivery was due to 
causes beyond their control, 

The purehaser was ‘entitled to resoind 
the whole’ sontraat as no shipmenta were 
made ascording to eovenant in July and 
August, 

JUDGMENT,—In this appeal.the plaint- 
iffa аге &һе apyellants from a judgment of 
Kumaraswami Sastri, J, whereby he awarded 
damages in ‘respect of the bales of yarn part 
of the eubjact-matter of the eontrast in 
quasbion Exhibit A. The appellants’ com- 
plaint is: that the learned Judge did not 
award them damages on eight balez. 

The contrast, Exhibit A, provides, inter alia, 
that the buyer (the defendant) should pur. 
ehass from tke’ sellers (plaintiffs) certain 
goods for July, August and September, 1918, 
the goods to ba delivered on steamer at 
Madras, and by the partieulars annexed to 
the printed contract we find that the goods 
referred to "ten bales of 470 lbs. each Japan 
44 mall yarn, warship ticket, delivery in 
three shipments commericing July 1918 at 
Japan, grean tie,’ Tha original of these 

artisnlars which are written in ink 
éontains the word "equal" batween tbe 
words * ‘three shipments” orossed out, Now 
it is strenuously contended for the appal- 
lants that this sontract was conditional on 
and subject to a farther contrast whieh’ the 
plaintiffs entered into with a firm in Japan 
to supply them with sartain bales of this 
yarn of which tha teu bales, tha subjest- of 
the prasent sontrart, formed a part. No 
yarn was shippad in the months of Jaly and 
August. The’ ton bales ware in fact shippsd 
X A A E хф : M o 
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together in September in 1918 and tendered 
to the defendant who had just before the 
tender to him, £e, on the 6th of November 
1918, given a notioo to the plaintiffs through 
his Vakil putting an end to the sontract. 
The reason why the’ learned Judge found 
that the defendant had: committed a breach 
with regard to three bales only was that he 
found, оп а sonstruction of Exhibits J, K 
and L, that the plaintiff had allosated seven 
bales to the shipments due in July and 
August whieh left only three bales due for 
September. 


Now, the only referense to Jäpan in Ex- 


"рагі. 
But the plaintiffs con- 


hibit A is contained in the written 
culars” above set out. 


‘tend that on the evidenee the defendant 


knew of the Japanese eontract and in faet 
sonsented that the plaintiffs should ‘only. be 
bound to deliver the bales as and when 
they obtained them from Japan. In our 
opinion, there is not the slightest ground 
for this contention. As pointed ont, there is 
not a word in the contract Exhibit A which 
would support it, and all that the plaintiff’ 8 
Manager says in ‘his evidenee i is that he ‘ "told 
him (ie, defendant) the details.” The 
»aid details would seem to be eontained 


. in а letter, Exhibit F, by which the plaintiffs 


agreed to buy from the Japanese firm 75 
bales of this partieular yarn. This, on the 
plaintiffs! Manager's evidences, waa 
shown to the defendant. Although he says 
he. gave him the contents of the whole 
letter whieh could hardly be the case besause, 
as the plaintiffs learned Vakil admitted, he 
would not disclose the priee at whish he 


. WB8 buying from Japan as it was eonsider- 


àbly less than the price ət which he was 
selling to the defendant. The defendant 
says that the plaintiffs’? Manager told him 
the goods wera goods that were soming from 
Japan and that they had been purcha*ed from 


a Japanese, firm and’ produced at the Fuzigatu. 


Mill; The learned Vakil for the appellants 
relies’ on elause 3 of. the contrast, Exhitit 


A, as showing that it was dependént upon 


the Japanese eontract but the clause does 
not sertainly warrant this interpretation, 
It provides. that the buyer should acsept 
any quantity of goods shipped at the con. 
venience of the sellers whether in whole or 
in part, complianee ‘of this eontract, ete, 


Now, i as already pointed out, the eontraot is^ 


for three shipments and all that the olause - 
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З means is that the sellers may distribute 
the ten bales over the three shipments in 
any proportion they please. Again olause 
6 is relied on: "For more than the stipulat- 
ed time of shipment, » вау the appellants, ` 
mean “after the expiry of the thres months, 
July, August and September.” ‘Again we 
cannot acsept this reading of the clause when 
the stipulated time for shipment is shipment 
in eaoh of the three months mentioned, Clause 
7 is again relied on:—: “The sellers are not 
responsible for late or non-arrival of the goods, 
etc.," in sonsequenes ‘of sireumstances over 
whieh. the sellers shall have no eontrol. 16 
is said tbat the non-shipment іп ‘July and, 
August was due to the fast that no ships. 
were -available as they were all employed in: 
Vladivastoek. There is ‘no evidenee what- 
ever of this, nor, any, ‘other evidenee ‘that 
the sellera had no eontrol over the non- ' 
shipment of the goods, On. the eonstruc- 
tion of the contraet we have no hesitation: 
in agreeing with the learned Trial Judge. 
Tribhovandas Narottamdas v, N. agindas, Vijbhu- 
kandas (1), which was quoted in support of. 
tbe appellants’ Vakil’s main sontention, lends 
no support to his ease as there the ‘arrival 
of the goods contrasted for was в. eondition 
presedent to the eontract, .We also. agree. 
with the learned Judge in his conelusions 
whieh led him to award ‘damages ' on the' 
three bales only and there js no. 'neeessity. 
to repeat the reasons he has given. 

A more serious argument was advaneed: 
by the respondent’s Vakil to the effeet that 
this being & sontract for delivery of goods 
in instalments and the appellants having , 
failed to deliver any goods in July and 
August, the respondent was justified in’ 
acting as he did on the 6th of November | 
1918 and putting an end to the entire “oon- . 
tract. This is a question upon which the: 
law has been somewhat conflisting. Bul it’ 
may perhaps be said that what has to ba 
eonsidered is whether the promise of either 
party to the eontract should be treated as so" 
far divisible that a | partial braaeh by the other : 
should be compensated i in damages unless the : 
partial breaeh can in fast be shown .to: 
go to the root of the contrast. In Freeth 
v. Burr (2), in speaking of tha result ‘of the 
eases ‘on this кары ‘Lord Coleridge, G. h 


'(2) (1874) "9.0. Р, 208, 48L. D 0, Pe ц. 891, nc 
178; 22 w, R m : 
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said: “I think it may be taken that the 
fair result of them is as {í have stated, 
vit, that tbe true question is whether 
the asís and souduct of the party evince 
an intention no longer to bs bound by 
the sontract, Now, non-payment on the 
ene hand, or non-delivery on the other, 
may amount to such an sct, or may ba 
evidence for a Jury of an intention wholly 
to abandon the contract and set . the 
other party free.... Where by the non- 
delivery of part of the thing contraet- 


ed for the whole object of the contrast’ 
is frustrated, the party making default. гө-' 
nounces on his part all the obligations of 
That was quoted. with ap-: 


the contrast,” 
proval in the House of Lords in Mersey 
Steel’ & Iron Oo, у. Naylor (8) рег Lord 
Selborne, L. О. where his Lordship said : “I 
am -sontent to take the rule as stated by 
Lord Coleridge’ in |Freeth v. Burr-(2), which 


is in substànee, ás I "understand it, that you. 


must lock at the actual circumatanses of 
the. ease in order to see whether the one 
party to the contrast is relieved from its future 
performance by the sonduet of the other; 


you must examine what that conduet is, so. 


as to see whether it amounts toa renunsi- 
ation, to an absolute refusal to perform the 
contraes, such as would amount to а res- 
eission if he had the power to rescind, and 
whether the other party may aesept it asa 
reason for not performing his part." This 
has аво been acsepted in India and 
adopted in Rash Behary Shiha v. Nrittya Gopal 
Nundy (4). The famous eonfliet of judicial 
opinion oscura in the oase 
Rennie (5), Simpson v, Orippin (6) aud 
Honck v, Muller (7). We think that no useful 
purpose would be served in. detailing the 
circumstanees of'eash of those eases which 
we have carefully eonsidered. We are 


content to aseept the prinsiple drawn from | 
them as laid. down by Lord Coleridge, О. J. 


above. · - 


The question is how. to apply it to the 


facts of the case before usP There is no 


(8) (1884) 9 A. C. 484 at p. 438; 68 L. J, ©, В. 497; ° 


51 L. T. 637; 32 W. Б, 989. 
(4) 88 O, 477: 3 О. L, J. 249, 


(5) (1859) 5 H. & N.. 19; 29 L, J. Ex. 78; 8 W. В, 80; | 


157 Е. R. 1088; 120 Б.В. 458. 


(6) (1878) 8 О.В. 14; 42 L.J. О.В, 28; 271, T. 


546; 21 W В.141. 
(7) (188) 7 Q. B, D, 92; 60 L. J. 9, В, G20, 45 L 
T. 202129 W, Е. 850, 
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doubt that the respondent knew that there 
was at least a month's delay in the frst 
shipment. He in fact says that the герге. 


‘sentation made to him was that when the 


contraet, Exhibit A, was entered on the 16th 
of August the goodsof July shipment were 
already on the sea. On the 12th of Sep. 
tember 1918 the appellants wrote Exhibit 
H to inform him that, the July-August 
shipment had been shipped from Japan. 
Now on the 11th of Ostober 1918, they ad. 
vised him that they had arrived in Rangoon 
and on the 19th of the same month that 
all three shipments :, e. July, August, Sep. 
tember, wera being re-sbipped at Rangoon. 
In Exhibit K already referred to, dated the 
20th of Oetober 1918, they advise the ship- 
ment of seven bales against -the contract; 
and in Hxhibit L. on the 23rd of October 
the appellants advise the respondent that 
the September shipment had. arrived at 
Rangoon. It is also in evidenee that the 
market was falling in Madras about the 
beginning of November 1918. It is clear 
that- the respondent took по steps not only 
to pnt an end to his eontracs before the 
6th of November but not even to complain, 
in writing at all events of the delay in 
deliveries that was taking place. It may be 
that, if he had promptly reseinded the соп. 
trast on hearing that the shipment for July 
was delayed, he would have been entitled 
to do so. But looking at all the ciroum- 
&tanses of this case, ib appears to us that 
the whole object of the eontraet was not 
frustrated by non-delivery of part of the 
thing eontraeted forand we, therefore, think 
that the conslusion reashed by the learned 
Trial Judge is eorreat,.  . 

Some question was raised as to the eolour 
of the tie bat this was not seriously argued 
and we agrea .with the learned Judge that 
this is an immaterial matter. 

· The result is, therefore, that we agree in 
substanee on all poiits with the learned 
Trial Judge and the appeal and the memo- 
randum of objeetions must be dismissed with 
costa, 

м. 0, Py 


We Ode Appeal dismissed, 
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c^ CALOUTTA HIGH COURT. Ё 
us APPEAL FROM APPELLATS DzozEE No, 1719 :” 
e -or 1920 15. 7 7 
& ъ o. July 19, 1922. ran 
Fregent:—Justica Sir Asutosh Mookerjee, Кт, 
E. and Mr. Justice Ohotzner. ut 
JADU GOPAL KUNDU OHOWDHURY' 
. ARD OTHRES— DEFENDANTE—— À PPELLANTS 
ur 4 : versus - 
GOPAL CHANDRA NANDI—PrAINTIE 
AND OTHERS—HRESPONDENTS. - 
v Procedure—Appeal, second—Point expressly aban- 
doned, if can be taken in second appeal, 

In-second appeal an appellant ought not obe 
allowed to' take a “point which was expressly 'aban- 
donéd in the Court below. , ie 

-Appeal against the desree of -the Sesond 
Subordinate Judge, Hooghly, dated the 27th: 
of: Marsh 1920, reversing the decree of 
the Munsif, First Court, Serampore, dated: 
the 31st of-January 1919. UN 

: FAOTS appear from tbe judgment. o 
> Babu GunadaOharan Sen, (with him Babu 
Bhupendra Kumar Ghose), for the Appel- 
lenis.—Tbhe defendants are: the appellants. 
The suit ‘was-for- вјевётеп on the ground 
cf denial of the plaintiff's title in a previous 
suit for rent, -In that euit the defendants 
set up title in’ themselves and the queation 
of title was desided än- their favcur. My 
submission “is that that decision “should 
operate’ as res judic:ta in the'present suit. — 
‚. Babu -Peart * Mohan ‘Ohailerjee, for the 
Respondeüts.—The point of: res'«udrcata ` was 
abandoned in the’ lower Appellate "Ooürt' 
and it is not open‘to my friend now “to 
raise that point before your Lordships. ` 
A--point- of res judicata, if‘ not taken before 
the. lower Appellate Court, although taken | 
before the Court of first-instance, ought: 
not to be allowed to ba revived in second 
appeal; -. «°° o0 
. Babu unada: Charan Sen, in reply.-< 
The point was not: abandoned. In’ the 
judgment ‘of the lower Appellate Ocurt 
. we find "the decision of the First Court on; 
the question of res udicata-is not challenged.” 
Even if. the point was abandoned the elient: 
is not bound as it is a pure point of law. ` У 

JUDGMENT.—We are of opinion; that 
the áppellant ought not to be allowed’ to 
take a point which was expressly abandoned 
in the Court below. The appeal is dismissed 
with eosts. 


LBN Appeal dismissed. 
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‘ORHOTEY: LAL ®, OOLLEGTOR OF MORADABAD, 
f ". PRIVY COUNCIL. i 
. APPEAL FROM TnER:ALLAHABAD Нтөн.Оойвт;.; 
| { Joly Д1, 1922.. LPS TA 
Present: Лота Buekmaster, Lord Atkinsop, i 

‘Lord Sumner, Lord Caraon aud.. : :4 
M Sir John Edge, .. 5o "35 
.,'OHHOTEY LAL—Deraxpant No, 18— + 
‘APPELLANT. ` ... ox 


. «o°. Meraus a Sete i 
в COLLECTOR or MORADABAD-—: = 
© PrAINTIFR— RESPONDENT, :, С: 
. Registration Act (XVI of 1908), ss. 82, -85, 75—, 
Conditions imposed by Act-— Document presented by 
agent— Power-of-attorney,' náturé of~ Failure of execute 
ant‘ to appear to admit eresution, effect of —“Duly: 
presented," in sub:a (3), s. 15, meaning of — Registration 
without-repetition of original step. ''` „2. 


The Registration Act imposes several. .conditidng 
regulating the presentation of documents for regis- 
tration, and it is of great importance. that. those - 
conditions, framed with a view to meet local -circums 
stances, should. not be weakened or strained on the 
ground that. they may appear to be exacting and 
strict ^ [p. 45, col 21, | . ES : 

- А power-of-attorney. which authorises. an’ agent 
to present a document for registration ought 
not to be general in its form, but ought. to 
confer the special authority to present on behalf of 
the principal, and even thongh the Sub-Registrar 
accepts the presentation under a general power-of- 
attorney, it is open to any interested рагіу' фо show 
that the power-of-attorney was in fact imperfeet. The 
fact that the presentation is accepted by the Sub. 
Registrar ав in proper form is, however, prima facie 
evidence that the conditions have ‘been satisfiedy 
and after such acceptance, the burden of proving 
any alleged informality rests cn the person who, 
challenges the registration. [p. 45, col. 2] ^, 

‚ Where а mortgagor fails to appear before @ Subz 
Registrar to admit execution of the-deed ‘of mort-: 
gage, the Sub-Registrar is bound, under . section..35,, 
of кси Act, to refuge registration. [р. 45,. 
col. 1. - . 

“Duly presented” in sub-section (8). of section 75: 
ofthe Registration Act, means presénted in’ sccord-- 
anco.with all the formalities imposed by section 32. 
[p. 47, col, 1.] . 21 5 

There ig nothing ingeotion 75 ofthe Registration, 
Act, to prevenb' а Registrar or Sub-Registrar from 
registering a document without requiring a -repeti-” 
tion of,all the original steps, ‘but he J cannot.. be? 
compelled to register unless the document be “duly, 
presented”-a second time. Ср. 47, col. 1.] ,. P 


' Appeal from в judgment and desree of* 
the High Court (Mr. Justiee Piggott and 
Mr. Justiee Walsh), dated-the 7th of “Mareh:: 
1918, reported as 45 Ind. Cas; 37; reversing а 
decree’ of the’ Additional Subordinate Judge, . 
Moradabad, dated the 29th January 1916. `` 
Mr. De Gruyther, К. O., and .Mr,' Dube; for 3 
the Appellant, XI эӊ L 


Mr. Dunne, К, О., and Mr, Kenworthy Brown, 


Us 
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dor the Respondent; .-. 5.5 
oan v s. JUDGMENT, 

Loro Bückwasr:ER.— On . the. 20th of 
‘November 1911, Maulyi -Maqbul ur:Rahman 
exesuted a:mortgage `of considerable prop- 
erly, in tbe. District of Meerut .in favour 
of. Sahu. Prasadi Lal, to £ecure re-payment 


€ 


of; Hs. 10,000 and interest, "The mortgagor 
subsequently. exeauted several transfers of 
the. mortgaged. property, коша by way of 
mortgage. and some-.apparently. by уву of 
Abrolute transfer, .. . 
- "The appellant claims under one of such 
Áransfers, . but -the extent and character. of 
his interest iá nowhere stated,. nor need 
it be investigated as it: is admittedly вп. 
Жеіепё to: support the appeal, He contends 
thet the mortgage ofthe 20th -of . Novembar 
1911: was” not properly registered in 
assordanse with tle provisions of the Indian 
Registration Aet (XVI of 1904). and . ia 
corsequently- invalid. Ss : 
The respondent ig the Manager of "the 
Court of Wards, asting on behalf of the 
three infant- ehildren of. the mortgagee, 
who died on the 8th of February 1912, - ` 
" That the mortgage required to bà registered 
is’. plain,’ - The-only:question is, was registra- 
tion effected Ё The facts: are these. The 
Mortgage was presented for registration 
‘before the Sub-Registrar of Moradabad on 
the 5th of February 1912, by’ Pandit 
Nanak “Ohand acting under a power: of- 
attorpey, and was reseived. by him, . The 
Ynortgagor did not attend to admit exeeu- 
Aion, and.on, the 28th of. February 1912 
the Sub-Registrar refused registration, 
making an endorsement on the deed in 
the following terms; ."Under sestion 35, 
Aet XVI of 1908, registration refused.” 
Sectéon 85 relates solely to the admission 
of execution of the deed, and ‘as the mort. 
gagor did not appear, the Sub-Registrar 


р 


was hound to take the eourse he did, leaving 
tha ‘interested ‘parties to. appeal to the 
Registrar under section 73 [see Shak Abdul 
Ati, In re (D) ^ ^ oc : | 
г. 16 will, therefore, be. notieed “that. ‘the 
‘reason why registration was. refüsed had 
‘nothing to do with defect in. presentation; 
but as it is now asserted that the original 
Presentation was irregular, it. is - important 
to examine. the facts and-sta{utory provisions 


(0) 318,691; 6 Ind, Doo, (v, s) 454. 
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with the. matter, 


i 
А Be ese V ee ЕТ 
upon that head, The Registration Act, bag 
imposed several .conditioas regulating tho 
presentation of dosumenta for registration, 
„and it is of great importanse · that- hose 
,onditions, framed with. a view to meet looal 
eiroumstanses, should not ba weakened or 
strained . on: the ground that they may appear 


‚бо be exaoting and siriet. 


`- ection 32 is the first seetion dealing 
and it is in the following 
terms: - 


"$9. Exeept in the eases mentioned in 


‘sections 31 and 89, every dosument to ba 


registered under this Aet, whether : such 
registration be compulsory or optional, shall 
-be presented at the proper registration office, 
а) by some person executing or elaim- 
ing under the: same, or, in the 
› oase ОЁ a вору of. а decrea ог 
order; olaiming under the dearse бг 
LR „ order, or . .. 

~- (b). by the representative or awsign óf 
<. saab person, or, . EDO шї 
(c) by the agent of. such person,’ re 
oN presentative or assign, duly-author- 
ised by power-of-attorney executed 
| and authentieated in mannér herein. 

: after mentioned." Е . 

The exeeptions mentioned -in sections 31 
and &9 need: not be considered as - they 
have nothing to do with the present case, 
` "Presentation here was not mado in.pérson; 
it was made under sub cection. (c) hy an 
‘agent purporting to be authorised -by a 
power-of-attorney. Suoh power-of-attorney 
must not be general in its-form, but must 
‘confer the‘ special authority to presont on 
behalf of the principal, and -eyen though 
the Sub-Registrar aseepta the presentation 
under а general power-of.attorney, it ia 
open to any interested party to show that tha 
power-of-attorney was in fact imperfect, See 
Jambu Parshad v. Muhammad Nawab Aftab 
Ali Khan (2). The faet that the presentation 
is. accepted by the Sub-Registrar as in 
proper form is, however, prima facie evidence 
that the sonditions have been satisfied; and 
after such aeceptanee, the burden of proving 
any alleged informality rests on the person 
who shallenges the registration. In- the 
present ease.no question arises upon the 
: (2) 28 Ind; Cas, 492-87 A.49; 42 T. A^ 22; 19 б, 
W. М. 282; 18 -A. L. J. 129, С. 
Ј,'218;2 L. W, 277; 28. M. 1.2. 577; 17. Bom: І. 
413;.(1915) M, ҮҮ, N, 592 (P, O), = А 
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.ehqraeter of the power; it has not bsen 
‘put in evidenee and, having been formally 
-accepted by the proper offieial, it may be 
: regarded as complying with the provisions 
as to its ebaraeter imposed by section 32, 
'gub-seotion (c). ` 

' By seetion 33, however, spesiálconditions 


are established with regard to the exeeu- , 


‘tion of sueh а power-ofiattorney. This 
'seetion provides that eertain  powers.of- 
attorney shall alone be recognized, vis., sub- 
'seetion (a) :— e RES b Ё 

« (а) If the prineipal at the time of 

.exesuting the power-of-attorney resides in 

any part of British India in whieh this 

-Aet is for the time being in foree, a 

power-of-attorney executed before · and 

authenticated by the Registrar or Sub- 

‘Registrar within: whose Distriet or Sub. 

* District the principal resides," 

_ It is said that in this oase that condilion 

“has not been satisfied, besause the Sube 

Registrar's eertificate, whieh was endorsed 

on the dosument on the 5th of February 

1921, in the following terms; — 

: "Presented by Pandit Nanak Ohand, воп 
of Pandit Tara Chand, caste Brahman, 
professional lawyer, resident of Morada- 

` bad, Mohalla Raja Gali, at the offiee of the 
Sub-Registrar, Moradabad, this 5th day 
of February 1912, between the hours of 3 
and 4 P, м, on behalf of Sahu Parshadi Lal 
under a special: power-of-attorney duly 
authentieated in this office on the 3rd of 


February 1912. 
'"(Signed) Бнам Bagari Lar, Offioieting 
S.R. » ' 


‘does not refer to the faot that the power-of- 
attorney was executed’ before the Sub- 
‘Registrar, The endorsement is certainly 
lax in this respeet, but it is made under no 
statutory obligation, and it kas no statutory 
effeet; it ій only the evidenee to show that 
the presentation has been aeeepted by the 
Sub-Registrar and its aoseptanee by him, 
he being the.oflüeer whose business it is to 
see that all essential regulations are regarded, 
is prima facie evidenca that the power-of- 
attorney was regular in all respects.’ So 
far as the original presentation is eoncerned, 
therefore, their Lordships think that there is 
nothing to displace theinferenoe that it was 
duly, made, arising from the fast of ita acsept- 
aneo by-the Sub Registrar., His refusal to 
register was -due to the cirsumstanaes whish 
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| have already been narrated, and in due course 


appeal was made to the Registrar by the 


present respondents. = 
On the 28th of June 1912 the Distriet 
Regiatrar ordered registration, following upon 


‘whieh, on the 22nd of July, the Collector 


of the Court of Wards forwarded the mortgage 


‘and the copy of the order by post to the 
‘Sub. Registrar and asked for registration. 


The order of the 28th of June, 1912, removed 
the diffienlty that prevented registration in 
the first instance, and aceordingly, on the 
Sub- Registrar 
accepted the document for registration aud 
made uponitthe following endorsement:— 
` “Having seen the order of ‘the Distriet 
"Registrar, Moradabad, dated 28th dune 
1912, I have satisfied ‘myself that the 
exeeution of the document was proved before 
"the said officer, and the doeument is, therefore, 
'ascapted for registration, At 
" (Signed) Ѕнвв Sisca, officiating S. R. > 

' “23rd July 1912." : 


A S 


And it was registered acsordingly, . —— 
‘It is objested that such registration was 
bad because the presentation to the Sub- 
Registrar after the Distriet Registrar's 
order ought to have been made ‘with. the 
same formalities as those nesessary for the 
‘original presentation, and this, secording 
‘to; the appellant’s contention, is the only 
‘meaning that can bs given to -sub-ssction 
(2) of section 75, which is in the ‘follewing 
serms:— a е куу 
“75,—(1) I£-the Registrar finds that the 
document ‘bas been exesuted and that 
the said requirements have besa complied 
with, be shall order the document. to be 
registered. i EE: 
*(2) If the doeument is duly presented 
for registration within thirty days after 
the making of sueh' order, the registering 
officer shall obey the same and thereupon 
shall, во far as may ba practicable, follow 
the prosedure pressribed in sections 58,59 
and 60. |, . TOM TT. iM 
г "(3) Sush registration shall take effect as 
if the dosument had bsen registered when 16 
was first duly presented for registration," . 


' The weight ‘of this argamant dapands 
upon the phraie "duly presented," and it 
is pointad oat that the gubiaquanb, usa 03 
the sama words in sub-sestion (3) showt 
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' that. "dnly presented" means presented in 
aceordanee with all the formalitiea imposed 
by seetion 32, ' 


.Tbeir Lordships sre not prepared to differ 


‘with this reasoning, but it does not sonolude 
‘the case in the appellant’s favonr. Upon 
‘the hypothesis that section 75, sub-seetion 
'(2), may be dealing with а саве sush as the 
.' present, in whieh original presentation bas 
been properly made, and every sondition 
has been satisfied, thera would, in their 
Lordships’ opinion, be nothing to prevent 
the Distrist Registrar, when he had 
determined the question of execution, from 
direating that the registration should then 
ba made, The last words in sub-section 
(3), which provide that the registration shall 
date back, do not necessarily refer only to 
a registration effested pursuant to the 
provisions of sub-sestion (2) but to every 
registration consequent on the order made by 
the Registrar. The main point about sub- 
sestion (2) isthat it is mandatory in form 
and aompela the registering offiser to effect 
the registration if the dosument be duly 
presented. If this procedure be followed and 
registration is refused, the processes of the 
Court are open forthe purposeof compelling 
obediense, a privilege that would nob be 
enjoyed if the formalities were . omitted, 
Their. Lordships oan find nothing in the 
-seation to prevent. the Ragistrar or the 
‘Sub-Registrar from registering a document 
"hish had ‘been duly presented, and the 
exesuiion of which has been proved, wifihont 
requiring -& repetition of -all the: original 
Bteps,but-he «annot be compelled to register 
unless'the document be "duly presented" 
a second time. Thera are many misohiefs 
againstewhich the Statnte was designed to 
afford’ protestion ‘in requiring obedience to 
the provisions for‘ ptesantation in the firat 
instance, .bu} when onse the. execution of the 


doeument has been: proved, and the original: 


sonditions for presentation somolied with, 
there is no reason why they should all ba 


repeated, ПИР 


> For: these reasous their-Liordships think 
that’ the conclusion at which the High Court. 


have arrived ia eorreat, although they are 


not prepared to assspt all the. reasoning. 
by which that sonclusion is snpparted, and- 


they will, therafora, humbly -advise His 
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Majesty that this appeal should be dismissed 


with eosts, 


AY, O. AC Appeal dismissed, 


Solicitor for the Appellant, —Mr. Douglas 


‘Grant, 


Solicitor for the - Respondent.—Solicitor, 


India Office. 


! LAHORE HIGH OOURT. : 
Secon Олти. АррЕА No. 2746 of 1921. 
May 16, 1922, 

Present: —Me, Justics Martineau. 
JAGAT SINGH—Derexpavt— 
APPELLANT 

D Я versus 
‘GANDA SINGH anp ANOTAER —PLAINTIFES 
anb NATHA SINGH —Derenpanr— 


RESPONDENTE. 
Qustom—Alienation—Antecedent debt—Necessity, 


In the absence of a finding that -an alienor has 
been recklessly extravagant ог has been wantonly 
wasting his property, the vendee is nob required to 
prove that previous debts, whether owing to himself 
or to third persons, which have been paid out of the 
gale consideration were contracted for necessary 
purposes, He las only to prove the existence of 
auch debts, and once that is established and it is 
not proved that they were incurred for immoral or 
illegal purposes, their payment becomes a valid 
necessity sufficient to support the sale, [p. 48, col, LJ 

Second appeal from в deeree of. the 
Distriet Judge, Gardaspur, dated the 12th 
of August 1921, reversing thatof the Mansif, 
Firat Olass, Batale, Distriet Gurdaspur, dated 
the 17th of May 1920. : 

Lala Madan Gopal, for the Appellant. 

Mehta Amin Chand, for the Respondents, 

- JUDGMENT.—In 1907 Bhagwan Singh 
gold the land in dispute to Jagat Singh for 
Rs. 661, The plaintiffs, who are his sons, 
Bue for possession of the land, aontesting 
the validity of the sale. The. Firat Court 
dismissed the sait, finding that the sale was 
for nesessity. The Distriet Judge on appeal 
has given the plaintiffs .a  desrea finding 
that thera was no necessity for the sale. 
Jagat Singh, haa preferred s gesond appeal to 
this Court. | 


o 
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р Тһе ‘consideration: for the sale өопвівёвӣ 
miinly of debts due from Bhagwan 
Singh. One debt was of Bs. 862 due 
сп a mortgage effected by him іп 1903 in 
favour of his father Jawahar Singh. The 
‘second debt-is -one of Ra 99 whieh 
was due om a mortgage effected in favour 
of: the. vendee’s father Jhanda Singh in 
1906. The third debt was oneof:Rs.. 100 
whieh was due to Das Mal, who is 
stated to have been a friend of ths vendee’s 
father. The learned Distria Judge holds 
that аз one of the prior mortgages was in 
favour of the vendor's father and the other 
in fayourof the vendee’s father, the vendes 
was for al] practical purpcses the antesedent 
ereditor and, therefore, striot proof as ta 
nesessity for the prior: debts should be 
required from him. I eannot.agree with this 
view. There is no doubt about the genuine- 
ness of the debis. They were due. not 
to tha vendee, -but to other persona, and 
even if tbe vendee bad himself been the 
antesedent sreditor -it -would not have been 
insumbent on him to prove necessity: for 
the . previous debts: in tbe с absence of 
proof that the vendor was wastefalor extrava- 
gant. See: Deri Ditta’ v. ;Saudagar. Singh 
(1)]. lt is true that, the learned  Distriet 
Judge. ёв ‘found? ‘thas ‘Bhagwan Sibgh 5 waa 
& drunkard’. and genérally a man- of “bad 
‘aharacter, Боё Һе has not’ found that Bbag- 


t 


wan» Singh had been recklessly extravagant ` 


or had “been wantonly’ wasting. his property, 
and ‘in the absence of such, findings, the, 
wendes is not required. to-prove that. the 
previous: “debts жеге. . contrasted '. for 
mecoszary ‘purposes; ~he -had -only--to. prov 
‘their: existence; Ав the existence of the 
antesédent debts: has been established and 
it’ has ‘not--been shown that the debts 
were ineurred for immoral or illegal purposes, 
their payment wasa valid necessity for the 
sala and conáequently the iteniB of Res, 382, 
Rs. 99 апа: Вз. 100 must be allowed, — . 

“fhe item: of Rs 86- which was paid 
Before te Sub-Registrar is à: small one, and’ 
even ‘a8 io this the learned, 'Distrist-Judge 
has:, made :& mistake in ‘saying that the 
necessity ‘for ‘it is ‘not- shown’ in ‘the sale- 
deed;: There is in: faot ‘a, resital in the 
deed that that money- ia “required for the 
expünses tf he kirye karam.of Nihal Singh, 


\ 
» 


* (йу 65. E, 19004; В); P.L. Ri 1900, p, 822, ^ 
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„who was Bhagwan bingh’s dus father 

and it is in өтійвиве that. Nibal Singh bad 


died only two or tbrea days before the 
exeeution of the deed of sale. This ‘item 


Ёоо shonld be allowed... - 


Necessity . hae, therefore, been зоа for 
the eale, and I acsordingly acaept the appeal, 
reverse the desree of the lower Appellate 
Court, and ‘restore the decres of the First 
Oourt dismissing the suit, The ba 
will рву the appellants’ coats throughout . 

Z, Ky - f шо лы s 


БЕРЕС: 


CALOUTTA HIGH COURT. 
APPEAL FROM OngiaixAL Deosex No. 22. ОР, 
192° ^ 
| June 1,1922, ‘7! 
Present:— Justioe Sir Aeutosh Mookerjee, Kr, 
3 and Mr, Justice Chotzner. 
‘SARADINDU NATH кАІ CHAUDHURI 
. AND OTHERS —OpsecTORS—APPELUANTS ` 
PIRG versus 


SUDHIR CHANDRA DAS arp отнкйз—' 


' ÖBJEOTORS— RESPONDENTS. 

Will—Standard of testamentary capacity —Doewnent 
prepared ‘in accordance with instructions of testator 
while in health—Testator in feeble state of health at 
the time of ewecution— Knowledge and approvati Testa. 
mentary capacity, a relative term. ` 

Whero a testator has given instructions for dà 
Will while in health and exeoutes the document 
prepared in accordance therewith while in illness, 
slight proof of knowledge and approval will suffice 
and the Wil will be ‘valid though at the time of 
execution the testator merely recollects tluf& he Кай 
given those instructions but believes that the Will 
which he is executing ін in accordance. with them, 
I». 54, col, 1.] 

Testamentary eapacity cannot but be looked upon 
88 a relative thing; it is to be considered with 
reference, to the particular Will—the question 
being not whether the testator had capacity for mak- 
ing Will ‘but whether ho ‘had capacity to make the, 
disputed Wil. He may have had capacity to make 
that Willin the circumstances and yet nob have 
had capacity’ to make a more complex опе, or he 
may not have had capacity to make the Will.in.suit 
and’ yet have’ had capacity to make'a less complex- 
or different one; whether he understood the particu. 
pel PN he was'deing, is the vital question. ‘Гр, 8, 
col. 2. А 


; (Casé-law roviewed;). Po т te eds 
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Appeal against the decision of the Dis- 
Hes Judge, Daeén,. dated ithe 17th January, 
1920, 

Babu Sarai Chandra Rat ‘Ohowdhury, Ra- 
mant Mohan’ Ohatterjee, tùd Oharu Ohandra 
Bhattachariya, for the Objectors-Appellants, 

Sir Душо, ‘Ohaithirt, ` Babüs Gopal 
Ohanara Das and Rajendra Ohandra Guha, for 
the Petitioners-Respondent. 

Babu Mahes Ohandra Banerjee for Babú 
. Вата Prasad Mooherjee, for the Objestors. 
- Respondents. ` 


JUDGMENT, —This appeal . ig directed 
against the grant of Letters of Administration 
with copy annexed of a Will alleged to have 
been exeented „Ьу - Sris Ohandra Das,. a 
wealthy banker and land-owner of Dacca, 
The Will is said. to have been, exesuted 


and registered between 9: and 10 a. м. on. 


the 11th Desember 1904; the testator died 
between Запі 4 р, м. on the. following 
day. The names of the _members of his 
family are tet outi in the following pedigree ; 


> PROTAP OHANDRA DAS, | 
і married Préoinoyi , 


gris Chandra Das, 
o widow ,Hasheswari 





|. ! D 
Sarojini, ~ Indumati, : оа Bukumari; 
married: married; `marrie arried ' 
Bankim Bipin .Ghanda Nath . Sudhidendra 

: Nath © 
e. ‘ Daughter, 
E ' bor 
: "after ee Bàradindu, Khoka, 
born born 


iis ; ` after 1904, after 1904, 





ue Daughter. "Bibhuti, born . Biraja, born. 


after 1904, , after 1904, ' 
^, iq 
p (us quce cmd \ 
ойды ` Bimal, - Po Manmotho, - Sudhansh, 
alias . i born , : born . 
ae Sudhir. after 1904, after 1904, 


8j The testator left hir. „surviving his mother 
Preomoyi, ‘his widow Rasheswari, and his 
four daughters, Sarojini, Indumati, Promila 
and .Sukumari. · Sarojini bad been married 
to Bankim ‘and. had :three” &ons Nirmal, 
Bimal and Amal,  indumati -had ‘been 


inarried to: Bipin, в. Fleader at Баба and 


4 
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had one’ daughter. Promila had heen mare 
ried to Ghanda Nath and Snukamari 4o 
Sadhidendra, Nath. These two sons-in-law 
belonged - to well-to-do families, while 
Bankim and Bipin had very little property 
of. their own. The testator appointed hig 
widow, Rasheswari and ‘bis eonusin Rajeni 
Mohan to, be executrix and executor of the 
estate left -by him, and empowered ‘them 
to take Probate , without security, Tho 
direstions contained in the Will were two» 
fold, namely, first, that his widow would 
adopt Nirmal, his grandson by his daughter, 
end, in, default, any other boy,—the adopted 
son to be the proprietor of the estate; and, 
secondly, that his first two daughters would 
receive two houses and a monthly allow. 
anca of Hs, 100 eash, The Will purported, 
on the faca of it, to have been written oug 
by Ananda Charan , : Ohakrabarti, a Pleader 
of Dacos, and attested by seven witnesses, 
all" of them persons of position and respect. 
ability. On the 19th . February 1905 
Indumati, the second daughter of hg 
deceased, presented a petition to the Collestor 
of Daesa, stating that a false Will had 
been propounded in respest of the. -estato 
left by her father, On the 22nd February 
1905, Rasheswari and Rajani applied for 
' Probate in the Court of the District Judge 
and on the same date, Indumati filed her 
'eavéat, Onthe 29th Marsh 1905, Indumati 
fled her petition of objeetion, challenging 
‘the Will as spurious. On the 22nd May 
.1905, Indumati withdrew her objestion, 
stating that she had aseertained on enquiry 
‘that the Will was genuine and her objestion 
eoüld not be maintained. This was, as might 
ba easily surmised, а mere ouphemistis 
atatemen!; for it hag sinee transpired that 
-‘Indumati exacied a substantial prise for 
this conee3sion; she was given, over and above 
what she would got under the Will, two 
‘hoases and asum of. Rs, 80,000, and there. 
upon she destroyed. a letter, which she had 
їп. ber possession, from Ool. Qampball, one 
of the medical attendants ‘of her fathor 


-during hia last illness, expressing the opinion 
‘that he was;at the time of the exesution of 


the alleged Will unableto' exeeute а document, 


‘But in whatever manner. Andumati might 


have been persuaded to withdraw her op. 
position, the fast remains that the Will was 
thereupon ‘proved formally and Probate was 


_granted in common form, {Ол the 26th Арм 
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1906, Rasheswari ` ‘took in adoption her 
daughter's cov, Nirmal, who assumed the name 
of ‘Sudhir, : ‘Rasheswari and Rajani adminis- 
tered the estate’ ав exesutrix and executor 
for many years, ‘and "matters proeeeded 
smoothly ti111912 when differerices unhappily 
arose between Rasheswari and her son-in. 
Jaw: Bankim, whieh ‘eulminated in a suit 
instituted, at the’ instanca of Bankim, by 
‘Promila as the next friend of Sudhir against 
‘the’ executors, for acsounts of the estate on. 
'cbarges. of waste and mismanagement, . This 
“was followed by ‘an application in 1913 by 
-Sarojini to the Distriot. Judge for removal of 
‘Résheswari from the guardianship of Sudhir; 
“the result: was' an order by the' District 
‘Judge: for’ ‘the appointment of Sarojini asa 
‘joint guardian with Rasheswari,: ' The breaeh 
bétween ' "the ' parties steadily widened, 
‘and on the 1lth-April' 1917, Trailokhya, 
' brother of Rajani, the executor, applied to 
the District Judge to revoke the Probate on 
‘the ground tbat citations were not properly 
served.'on Bimal and ` Аюша]; · the infant 
"brothers of ‘Nirmal alias Sudhir. Sudhir 
‘contested the application, but on the 28th 
‘Auguet , 1917 the District Judge revoked 
' ‘the’ Próbate:and re-ealled the grant. On 
'appeal to this Court, the order of the District 
'Judge was substantially affirmed or the 15th 
"Авив 1918 ‘by, Woodroffe and Hüde, JJ. 
‘On the ~20th ’ September 1918 Rasheswari 
was ealled: upon by the District ` Judge 
to" prove the Willi in solemn form as directed 
Љу: . this: Court. Оп the 20th November 
‘1918; -Rasheswari ‘intimated to the Court 
‘that she would not prove the Will and prayed 
‘thatthe Probate case might be dismitsed. 
‘Thereupon, on the ‘25th January '1919 
‘Sarojini, on behalf of Sudhir, filed a petition 
for Letters’ cf Administration to the estate. of 
Sris ‘with copy of the Will annexed. ‘Such 
‘in’ brief ‘outline is the history of this belated 
i application for- enquiry into the question of 
the genuineners of &' Will alleged to' have 
béen -exéGuted: and registered: zo far baek as 
‘the Vith December 1904.: ИЕ 
"The вав ћав been elaborately investigated 
Чп the Court below, and in'a careful judg- 
‘ment which assurately ` aualyses the evidence 
‘on-the resord, ‘the District Judge has pro~ 
` nouneéd in favour ofthe Will: In his: opinion 
11618 ‘abundantly proved that the Will was: in 
‘fact ‘executed by the testator between 9 and 
10-4. ms on the’ Ath Deobmber 1904 “and. 
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. by.. the. witnesses іп -his presence, 


[1922 
! . e 
was duly signed by the attesting Witnesses. 
The only question seriously in eontroversy is- 
whether at that time Sris had testamentary 
capacity. Upon thja , point,. the ` " Distriet, 
Judge bas held . that he was in no condition Р 


to settle the terms. then, but that the Will 


was drawn up in accordanca with instructions, 


given by him two months previously . to his. . ‘ 


legal adviser Mahendra Kumar Ghosh. The 

Distriet Judge has also .. found that, at the - 
time of execution, the testator was covseious, v 
that he understood the provisions of. the Will B 


` when put to him, tbat he was able- to'express . 


and’ that-~he’ 
the ‘document. In 


his assent by: monosyllableg, ·· 
affixed his: -initials to- 


‘this view, the District. Judge has'applied the 


prineiple of the desisions in Parker y, Felpaíe > 
(1) and Реғвға` у. Ferera (2), and has upheld - 


. the Will as а valid and-operative testamen- 


tary instrument, ‘This conclusicn, haa been! 
vigorously attaeked in this Court: and the 
evidence lias been minutely ‘scrutinised on’ 
behalf -of the appellante; but ‘ona -eareful 
review of the evidence, we have, arrived at 
the conclusion thet. the. view taken by the ` 
Distriet Judga апп! be шен аз- 
sailed, 

The Will was attested. ay Beven' persons 
besides. the seribe. - Four of these witnesses 
are. dead, namely, , Prasanna- Chandra | 
Vidyaratna a well-known Pandit, of Dasoca, . 
Raghunath. Das, -a rieh -banker.-of Daees, . 
Gobinda- Ohandra Das, а Pleader of Dacca, 
and Amrita Lal Mitra, Librarian *of the 
Northbrook. Hall Library , at Dasea. The 


‘surviving four attesting witnesses, who have 
. been examined, are, Trailokbya Nath Bose, 


Ananda Ohandra Chakrabarti, Mahendra 
Kumar Ghose, and_Debendra Nath Das, 
all leading members of, the legal profession 
in Datca, Their testimony, whieh has been 
aeseptéd by the Distriet Judge, leaves го 
room for doubt that thedosument was in 
faot exeeuted by the testator and attested 
The real 
question for solution ів, whether he” had 
testamentary sàpaeity at the {imo of the ` 
exesution of the document. Тһе propounder 


‘has not endeavoured to maintain the . posi- 


tion that. the ; testator . was at the ` time 


a) (1888). a D. at; 52 L. J. P. 95; -82- т-н, s 
186; 47 J. .P, 8 


(2) 4 SUI) A. 0. 854; 70L т Р. o. 46r 84 T. T, EM 
їр Le R89; 
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'sompebent to’ settle the ‘terms of the Will: 
Нә ‘had: been taken ill in November with 
fever, rehuraatism and ‘other ‘complisations 
due to: habits of drink, and’ Ool, Campbell 
was im attendanse on him: regularly" from 
the; 18th ‘November, Fm the Ist Désem- 
ber it was realised. that ‘his ‘illness was ^ 
serious; and the: evidense: shows that .on 
the 10th December he gave directions for 
exeoution of the Will’ ou- the next morning. 
That: he had sometime previously ‘given 
instruetions ^to his^legal adviser Mahendra 
Kumar ‘Ghose ёс" drifü'& Will, has been: 


Batisfastorily - established. Mahendra~’ has - 


been “believed "by the District "Judge, who 
was: favourably impressed: with his demea- 
nour. We вее no reason to question the 


opinion of the: Distriet "Judge as ‘to the - 


eredibility of Mahendra. Mahendra asseris 
that! he reseived three instruétions, namely, 
first, that the téstator's' wife Hasheswari 


and ‘eousin’ Rajani ‘should’ ‘be `exeentore; ` 


sesondly, that his wife woul? have pere 
mission to adopt 


elder ‘daughters would get Rs. 100 a 
month: besides a house. Mahendra adds 
that the testator asked him’ to write what else 
he might think proper," Mahendra prepared 
the draft within’ two: or three days and 
made’ it over to his brother Sasi, who was 
an ofiser of ‘the estate, to’ make a fair 
copy, This fair вору ‘and not the original 
draft was- prodused when the Will was 
execated, Mush emphasis has been laid on: 
the fart that neither ‘the draft nor the fair 


sopy is now forthcoming, but we agree with’ - 


the Distríst Jndga that tha omission to pro-' 
duse-these papers is not ealculated to east 
suspéeion on the genuineness of the Will, for: 
there is ‘oral evidenes of an uuirpeashable 


charaeter as to what took plase when the Will * 


was executed;: Mahendra ‘told Trailokhya 
Nath ‘the instruetions “recsived "by “him 


from Bris: ‘Trailokbya Nath then asked Sris:- 


whether he wished to make a Wil,  Sris 
answered in the affirmative, Trailokbya 
next put the instraetions one by one to Sris, 
who; expressed: his. assent « by, nods --or : by. 
monosyllables, 
wrote out the Will in assordaus8 with the 
instructions and ‘read it over to Sris who. 
expresged his assent and initialled the pages. 


Thess initials bear a remarkable resemblanea * 


io the genuine. specimens. of ‘the “signature 
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the son of his eldest ` 


daughter; and, ‘thirdly, that eash of the two'- 


. from him, ' Upon 


Ananda Chandra thereupon:: 


81 


of ‘the desens^d who used to sign his namo 
in a vary pesuliar style, At tha same timo, 
the initials furnish -abundant evidence of 
extreme feebleness:of the writer, Tue do- 


. eument was registered immediately afterwards 


by the Sub: Registrar, Aulad: Hossain, . who 
wag in. attendance. : He has been examined 
and confirmed the note resorded ‘by him at 
the time of registration, that though exesu- 
tion was admitted by -the testator, he wao 
ioo: weak to sign his name ‘and accordingly 
made his mark, His ‘strength was mani- 
festly ebbing away fast. Notwithatanding 
this, itis plain that the ‘testator was, a6 tho 
time ‘of execution, eapsble of understanding 
and, expressing his assent to’ the Will, as-is 
indisated by a remarkable incident related 
by all the witnesses present. Тһе testator 
had a mistress named Charubala, who ‘lived 
in another -part of. his house. She wad 
anxious to sesura a gift from her paramour 
and св ‘deed had :been drawn up for that 
purpose; Daring the exesution of the Will: 
the woman came into the room ‘and рга 
sented: her doeument to Sris for signature. 
Gris exhibited enger and: disguat, pushed 
the deed away aud asked her to leava. At 
the time:of registratin of the Wil!, she osme 
again into the room. Sris got angry with 
her, threw the dosument away and asked 
her to leave. The vivid description of this: 
incident, by the witnesses : has: the ring of 


: truth; their vergions differ only in de'ail but 


agree tim substanss, The insident shows 
unquestionably -that the testator eould dis- 
criminate between the Willin favour of the 
membsrs of -his family and the deel of gift 
whish his mistress" was anxious to secure 
the testimony of the 
witnesses present on the oscision, there is 
consequéntly* no eseape from the conclusion 
that Sris hai testamentary eapasiby at the 
time of the exosution of the Will whieh 
was duly exécuted and attested. . 
But the objestors lay great stress on the 
medieal Sev.d:nee- whieh they o»ntend shows 
bsyond reasonable doubt that the testator 
wag unconrciona and speeshlessat the time 
when the Willis said to hava' been eze- 
euted by. him, It must be'stated at the 
outset, ‘however, that none of the attendant 
physitiang «was present- when the Will was 


' exeented. Ool. Campbell (now Sie Robart 


Campbell) isi able to speak of the eonditidu 
of the patient shortly before -8. А. 1.-and 


r 
o 


Бо: 


ugain shorily after 2 Б. м; on the 1165 
December ; on both oeéasions the doctor found 
Sris semi:eonscious in а state of stupor pass: 
.ing ‘into воша though he eould Ъз rouied 
and appeared tò understand what was said 
to-him; :Dr. Hem Chandra. Sarkar, who 
was їп attendanes from 11 А; x. to'3 P. М. 
on the ‘same date, eonfrms this version: 
Dr. Sib Chandra Bose, another: médical 
attendant, is now dead. There is thus no 
direet medieal evidence ‘as “to the aetual 
eondition: of : the patient : ‘between 9 and 10 
a. M. when thé Will is said.to: have been 
exeeuted. Tha abjectors-appellants; however; 
have invoked the: aid .of. tha. prinsiple of 
continuity. to supplement” the statement of 
Sir iRobert Campbell and they ‘baye urged 
the ‘Court to hold that: the eondition of 
the ‘patient, between 9 and. 10 a. М. must 
have beén what. was found by the physi- 
cians before;S.4; M, and after 11 А, x; 
It: may be.a matter for argumént whether. 
thé. hypóthesis ‘of eontinüity can be reason- 
ably applied in e4s$es.of this dessription, 
without à detailed knowledge of the sonsti- 
tutión of the patient and. thé nature of his 
ailment: But, in this case, there is positive 
evidense · ‘fottheoming; which shows that 
powerful nervous, cardias; and general stimu: 
lànts were administered by Dr: Sib Chan- 
аге, ‘Bose shortly after. Col. Campbell had. 
left in the morning: Оо]. Newman, who 
has ;been examined ав an expert, is of opi... 
nion. that the normal result of the drugs in-: 
jeoted hypodermically would have been to 
stimulate the eardiae and nervous syatem: 
and Ёз rause tha. patient from this sondi-. 
tion’ of exhaustion. This effect would’ b3 
prodused in five or ten minutes and would 
last! for. two cr three hours, Col. Camp. 
bell.iexpressed. substantially the same opinion: 
regarding the possible effeet of the injec- 
tion. of the, nervisé and eardiac stimulants 
used, There ia thus on the modisal evidanca 
itsalf, a reasonable and probable explanation 
„of thé өхівберве of testamentary sapaciby bet» 
ween 9 and 10 4. м, .on the day of the execa-- 
tion'of the Will, and we are sonsequently not 
driven to hold that the didgnosis of the physi- 
eians, who were not.present when the Will was- 
executed, should outweigh and prevail over 
the testimony ‘of, eye-witnesses based upon: , 
the ey.dencs of their own senses, Such a. 
sowrso was condemned by Lord Macnaghten” д 
in -delivering -the judgment of. ‘the.. Judicial. . 
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Committee in Perera v. Peréra (2), and 
should eertainly be avoided ina ease where, 
we have the tastimony of eonsiderable body 
of trustworthy witnesaes of good position and 
undoubted respectability, who were &ble to 
observe faéts and draw inferences therefrom; 
who asted not in secrecy but with the utmost 


publicity in the midst of a larga assembly; . 


aud who Бай -no intelligible motive to 


: engage in а eon3piracy for setting up а 
The District . 
Judge, in our opinion, took a correet : ‘view | 


false testaméhbtary instrument. 


of the effeét of the. medieal evidenea in tha 
ease when he held that the, injéstion tem: 
porarily rallied the testator in а suffisient 
degree to enable him to understand the terms 


of the Will put to him by Trailokiya. and , 


to express his assent to ‘the exeeution and 
registration. .. 

. As a last resort; the. ТАТА lays 
urged that the evidenee in favour of the Will 
does not disclose that standard of-testamen- 
tary eapaeity whish.is resognised ав essential 
in sestion 45 of the Indian Suesessiori Act 
and in the illustrations thereto. · Refereneé 
has been made in this eonneetion to the desi- 


sions of. the Judieial Oommittes in Barry v: -. 
Butlin (8), Dufaur v. Oroft (4) and Harwood . 


v. Baker (5. As Erskine, J., aaid in the.case 
last mentioned, “in order to constitute а 
sound disposing adind, a testator must not.ónly 
be able to underatand that he is by his Will, 
giving the whole of his property ёо опе: 
object of his regard; but he must also have 
eapaeity | to comprehend the extent of his, 
property, and the nature of the elaims of 


othere, whom; by his Will, he is exeluding from . 


all partisipation in that property; and that the: 
proteetion of the law is in no eases more 
neéded,, than...in those where the mind ehas, 
been too mush enfeebled to comprehend , 
mora objests than one.” 
is the deeision of Cockburn; 0. J. „in Banks MA 
Goodfellow (6); where he cites with approval 
the statement in Den v. Vancleve (7); neo also 


6 


(8) (1888) 2 Moo, Р. as 480 at p. 482; 1 дай, 614; 
46 В, R. 128; 12 E. R. 108 

(41 (1840) 8 Moo. Р, 0; “ise; 13 E. В. 5 

(8) (1840) 3 Моо, P, О, 282; 13 Е. R. i 50 R. В. 


x (1810). 8Q.B. 549 аір, 568; 891,7, $ 3: ul 
т) (1819) 2 Southard, N.J. Law 8680., 


To the ваша effest, 


[3022 , 


F 
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Harrison v. Rowan (8), Stevens v. Vancleve (9), 
Guardhouse v. Blackburne (10), Goodacre v. 
‘Smith (11), Susil Kumar Banerjee v. Apsari 
Debi (12), Surendra Krishna Móndal v, Ranee 
Dassi (13). „Тһе propounder does not oon- 
trovert this viéw and does not :dispute that 
the testator should be of sound ‘mind, memory 
„and understanditig, words whioh have been 
held to mean cound disposing mind and to 
import sufficient capacity to deal with and 
appresiate the various dispositions of property 
to whieh the testator is about ..to affix his 
Signature: Hastilow 'v. Stobte' (14). Bat he 
argues that if a testator has given instru: 
tions to a Solieitor to -make в Will and the 
Solicitor prepares it in ascordanae with those 
instructions, all that is nesessary to make 
it s good Will, if executed by the testator, 13 
that: ‘he should ba able to: think thüs far: 
“Т gave my Solisitor instruetions to prepare 
a Will, making а. cartain disposition of my 
property. I have no.doubt that he has 
siven'effest to my intention and -I assept 
the- document whioh is put before me as 
earrying it out.” Thiè position is support- 
od by ‘désisions of the highest authority. 
In Parker v. Felgate(1), & teatatrix, lying in 
. & &tate approaching insensibility, exeeuted a 
Will drawn up in assordance with her previous 
. dnstructions. Sir James .Hannen held that 
^ though she might not remember the instrue- 
i опе, though she could not have understood 
^the Will, even if read to her olauge by clause, 


yet since she was capable of understanding ' 


snd'did understand that she was engaged 
in executing the Will for whieh she had given 
instruotions, she must be taken to have 
known and approved of its sontents. The 
distinction thus brought out.between the 
two classes of gases, was applied by the 
JudieħÌ Committee. in the case of ‘Perera ү. 
Perera (2), and had been recognised in 
earlier deeisions. Thus, in Rash Mohim 


` (8) (1820) 8 Wash, 585. 

- (8) (1822) 4 Washington 267. 

(10) (1866) 1 P. & D. 109; 85 L.J. P. 116; 12 Jur. 
(x. 8.) 278; 14 L. T, 69; 14 W, В, 463. 


(11) (1807) ІР, & D. 359; 36 L. J. P. 45 15-L. T. * 


511; 15 W. В. 561. 


2) 27 Ind. Cas. 276; 20 C. І. 3. 501; 190. W. N.' 


cor 59 nd. Ons. 814; 47 0, 1048; 33 0, 1, J, 84; 24 
0. W. N. 

(14) (1865) 1 P.&D;64 35 L.J. P. ES И Jur, 
(к: a.) 1080; 181, T.478,14 W. B. 211. ғ 


Dasi v. Umesh Ohunder Biswas (15), where the 
Judisial Committee affirmed the deeision ‘of 
this Court in Woomesh Ohunder Biswas v. 
‘Rashmohint Dasi (16), Lord Macnaghten, in 
prónounsing against the Will, emphasised the 


‘aircumstance that the testator.did not seem 


to have had any intention of making a Will 


' before his, last illness and added that the 


ease was consequently not like one in which 
a testator exeeutesa disposition of his prop. 
erty for which instruetions have been given 


' ог preparations:made while the mind was in 


vigour. To the same effect are the observa- 
tions of Lord Ohelmsford in Tayammaul v. 


‘ Sashachalla Nather (17), and. of Lord Нор. 
: house in Sala Mahomed v, Dame Janbas (18). 


The distinction will be found resognised also 
in Kusum Kumari .v, Satishendra Nath Bose 
(19), Susil Kumar Banerjee v. Apsari Debi 
(12), Venkaii:' Hagavulu v. Baggiammal 
(20), Namberumal  Ohetiy v. Pasumarty 
Катта Оһену (21) and Gordhandas: v. 
Hai Suraj (22). The dostrine has also 
been frequently reeognised and applied 
in the Oourts of the United States; 
Hess's Appeal (23), Day v. Day (24), Boyd v. 
Soyd (25), Black v. Bilis (26). The essence 
of the matter is that testamentary sapasity 
cannot but be looked upon as a relative thing; 
it is to be considered with referense to the 
particular Will—the question being, not whe- 
ther the testator had eapacity for Will-making, 


' but whether he had capasity to make the dis- 


puted Will: He may have, had aapacity to 
make that Willin the eireumstanses and yet 
not have had eapasity to make а more eom. 
plex one, or he may not have had cipasity to 
make the Willin suit, and yet have had 
eapasity to make a less complex or different 
one; whether hs understood the partisular 
things he was doing, is the vital question. 
We hold ascordingly that the District. Judge 


(15). 25 О, 824; 25 I. A 109; 20. m 321; 7 Ваг, 
Р. О. J. 298; 13 Ind. Deo. (м. s.) 587 (Р. С.). 

(16 21 `0. 279; 10 Ind. Dec. (N, в.) 818.. ‘ 
' (17) 10 М.Т, A, 429 at p. “485; 2 Bar, P. C, J. 189; 
19 E, К, 1084, · 

(18) 22 B. 17: 24 I. A. A48) 10.W.N. 481; 7 Sar. 
P. O.J. 173; 11 Ind, Dec. (s. в.) 593 (P. O.), 

(19) 3 Ind. Cas. 787; 18 О. W, N. 1128, 

(?0Y 14 Ind. Cas. 650;- 28 M. L, J. d 

(21) 28-Ind Сав.959, · 
..(22 64Ind, Cas. 257; 28 Bom, 1, в. 1068, 

(23) (1862) 48 Penn. St 78; 82 Am, Dec, 561, 

(24) (1831) 2 N. 4, Eq. 549," 

(25) (1827) 8 Hill 6. C, 841, 
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‘has correctly applied to this case the standard 

of testamentary capasity formulated in Parker 
~ v. Felgate (1), namely, that where a testator 
. has given. instructions for the Will while in 

‘health and exesutes the document; prepared 

in aceordance: therewith . while in: illness, 

‘slight proof of knowledge and approval will 
„вове, and the Will will be valid, though at 

the tima of exeeution the testator merely 
í reeollests that he has given those. instrue- 
. tions, ‘but, believes that the Will ‘which he is 
- exgeuting is. in aecordanoe with them. 

The result is that the deeree made by. the 
Distriet Judge inaluding his direction for 
eostas, which we see" no reason to disturb, 
must bs affirmed and this appeal dismissed 
with ,eosts payable by the appellants to the 
respondent Sudhir Chandra Das. ." . 
` BeNi.. : Appeal dismissed. 


` 3 d 
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, . . LAHORE HIGH COURT. 
Ovi Revision Petition No. £CO cr 192 . 
E | Mareh 16, 1922, 
Present : —Mr. Justice Abdul Ravof. 
. BHAGWAN.DAS—PLAINTIFF— 
PETITIONER 
Я thes versus Т 
‚ JALAL DIN лар anorarg—Derrapiats— 
Me ‚ RESPONDENTa, 
‚ Mortgage with, possession – Lease, simultaneous, by 
mortgagee іп favourof mortgagor— Mortgage and lease 
dohether ‘separate transactions —Separate suit for rent, 
, whether maintainable—Civil "Procedure Code (Act V 
"of 1908), О.И, т. 2, applicability-of. 


‹ 


' Where,‘ simultaneously with the execution ofa 
mortgage-deed, the - mortgagee executes a lease’ in 
favour of the mortgagor, the questiou whether the 
mortgage „and the lease аге to be treated ав one 
transaction.or &s'bwo separate transactions, : must be 


decided-upom the: special facts .of teach -partioular. 


case. Гр. 65;co L] — . 
: Thus, where, 4.:executes в mortgage.in favour of 
` B andat the same time obtains from him. a lease. of 
the mortgaged ‘premises- which provides ‘that in case 
of default of payment .of rent; the mortgagor.. would 
be liable to ejectment and that the-mortgagee would 
be at liberty to.terminate.the tenancy.‘ by giving 15 
days’ notice to the mortgagor .the lease. should be 
considered a8. a separate.transaction from -the-mort+ 
gage. [p. ы”! со]. 1. Sy 
In such а case as the- above,--a suit for. 

.alone' would not Ъе barred under.O. Н; r, 2 of 
the Civil Procedure Code, [р,:85,801, 1,] 


_ INDIAN :0АВЕ8, i : 


oh 
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Natha Singh v.-Chunt-Lal, 47 Ind. Oas, 864; 69°-P. . 


B. 1918; 112 P, W-R. 1918; 117 P. L. R. 1918 and 
Kundan "Mal v. Sardar АПаћ Dad Khan, 5 Ind. Cas, 
821; 19 P. В. `1910; '86 Р. W: В: 1910; 167 P. L, R. 
1910, distinguished. | - Ыы 


Petition under seebion 25 of the -Provineial 
Small Cause Court, Act, for revision of a 


deeree of the Judge, Small-Cause Court, . 
-Lahore, dated the-20th July 1921, > : A 


Lala Туға}, Ват апа -Lala Kahan Ohand, 
for the Petitioner. : ! Wo up 
Sheikh Aetm Ullah, for the Respondents. 

JUDGMENT.-—-This is a petition for revi- 
sion which has.arisen under the.following 
sireumstanoes :— , . ET i 

On the 16th January 1903 Siraj -Din 
mortgaged -his house to Narain Das, father 
of the plaintiff, for Rs, 800 agreeing to pay. 
interest at anras 14 per cent., per mensem. 
Under the mortgage Narain Das was entitled: 
to porgession. The. plaintiff, however, exeout« 
ed в lease in his favoür.promising to pry 
Re. 7 per mensam‘ss rent. Ор (ће 5th May 
19(3 Siraj Din borrowed. a further sum of 


' Ro. 400 and gave a further mortgage over 


the same house stipulating under. claure 5 


of the mcrtgege-decd that principal ard, 


interest could be a eharge on the property : 


mortgaged, the rate.of interest remaining the 
same, This document was registered on the 
6th May 1903, and on this last date the mort- 


,gagor exesuted . в kiraya nama.in favour -of 
“the mortgagee, agreeing to pay rent at the. 


enhansed rate of Ra. 10:8. per, mensem; . The 
following covenants were entered in ths deed 
.of rent, namely, (1) tbat in ease of default 
of peyment cfrent Siraj Din would be liable 
to be ejested from the hovse, and (2) that 
the landlord would bé at liberty to terminate 
the tenaney by-giving 15.days’ notice.to Siraj 
Din. : р 

‘Previous. to. this, 
on four « oseasions and 


Narain Das sued foe rent 
obtained deerees. 


The present suit is the fifth suit brought 


-payment fixedin- mortgage, 


for recovery ofthe arrears of rent, It was 


resisted проп various pleas, one of whieh | 


being that the suit was barred by the provi- 
sions of О. 11, г. 2... The. ground upon which 
‘the: above provisions of law were. ‘said: to 
apply -to the ‘suit "was stated'as' follows 4-— 
That the suit for rent was virtually.a suit 


for recovery of interest :and inasmuch asthe _ 


mortgagee did not elaim the mortgage money 
along with interest: whieh hid become due 
by reasonof the expiration. of the periód for 
the .elaim with 
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- regard to principal has besome barred under 
О.П, r.:2;and that as thepresent olaim is also 
Virtually a: elaim for interest which is 
.всовввогу -to- the, principal mortgage-money 
‚в claim is also barred" by. the rule above- 
‘mentioned, : 


', This: contention has found favour with the - 


learned Judge of the Court below with the 
result that the suit has.been dismissed. - The 
- ‘plaintiff has ascordingly- eome пр in revision 
-to this Oourt. 2 
"The prinsipal question to be decided in a 
ato of tbii- nature is whether the two 
transactions, namely, of the mortgage and 
-of the lease, are to be treated as one transac 
tion or as two ‘separate transaetions, This 
: qusstion-is:.to ba decided проп the special 
. faata of eash-particnlar 9383, Haviog regard 
. to the terms of the desd of rent I am- clearly 
 ofopinion that it was intended by the parties 
that the -eontrast of .tananoy was to stand 
. by- itself, otherwise I .fiil to understand why 
aright should have bsen given ty the mort: 
‘gages to terminate the tenancy. by giviag 
- 15 days’ notes, - Sheikh- Azim Ullah has 
-relied on Nathı Singh-v. Ohusi Lal (1) 
and Kundan’ Mal v. Sardar Allah -Dd 
Khan (2) in support of his. eontsntion that 
: the: tyo. feansactions in this case must be 
looked upon: аз constituting one transastion, 
It ів, ;however, admitted by the - learned 
Counsel that no question. of a lease giving 
the right to eject under the terms of that 
lease arqge in those cases. Therefore, the deci- 
‘gion in . thosa.-oases cannot -be a:guide for a 
- desision in this cage, : 
-I accordingly seb aside the decision of the 
‘lower Court-on this preliminary point and 
-remand. this ease under-O XLI, г, 23, with 
direction that it ehould-bs restored to its 
originale number ‘in. the · register.of pending 
'guits.&nd be desided.acsording.to:law, Costs 
‘will: abide.the result. 
NEG NOH. . Oase remanded, 
1 (1) 47 Ind. Oas: 884 69 P." B. 1918; 112'P. W. B. 
11918; 117 P, GR. 1918, . ' E 


.. j, (3) /Ind. Cas. 821,19 P::R;1910,:86 P, W..B.:1910j. 


467 P, І, Rj1910. 
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i : BOMBAY HIGH :OOURT, 
~ Sgoonp Отт, Арркат, No. 744 6F 1920; 
"i Jaly 28,1991." ` 
Present: —Sic Norman Maeleod, Kr., Chief 
: Justiee and Justios Sir Lallubhai Shah, Kr. 
! GUMANJI. DHIRAJID|» MARWADI-— 
PuiINTIFF— ÁPPELLANT Е 
. : | ` versus i 
VISHWANATH 'PARBHU HINGMIRE— 
DEFENDANT— RESPONDENT, 


Ewecution, of:decree —Ewecution. Court, "power" of 
Merit or demerits-of decree, consideration of. : 


` 


' Tb is not for àn Execution Court to enter into the 
merits or"demerits of "а deoree. ‘Its only fanctions 
are to carry out‘the directions of-the Court passing 
the decree. [p. 56, col. 2.] : 

A mortgagee of four properties obtained a deoree 
against certain defendants providing that the deoretal 
amount should first be recovered'by sale ‘of property 
Хо, 3 belonging.to defendant No, 2 and: any deficiency 
Should be made up by bringing other : properties: to 
sale. Defendant No. 2 appealed, making mortgagee 
the only respondent and the order of the lower Court 
as against him was set aside. The mortgagee ' pro- 

_ ceeded to execute his decree . against the other prope 
erties. Defendant No 1 appealed : 

Held, that, as defendant No. 1 had taken no steps to 
get the appellate order set aside, the only decree, which. 
could be executed-:was the ·опе directing that - prop- 
erties other than . property ‘No, :3* should be sold, 
[р. 56, col. 2.] i : yer x 

Second appeal from the decision “of the · 
Assistant Judge,. Satara, in Appéal -No. 18 
-of 1920, reversing the order ‘passed ‘by the 
Subordinate Judge at Tasgaon, in: Darkhast 
No, 420 of 1918. ` 

. Mr. Р.В: Shingne, for the Appellant. 
| Ме, V.^D. т Limaye, for the Respondent. 
‘JUDGMENT, . . 

Мао: ёо», О. .Ј.--Опе Раги ‹ mortgaged 
four properties `to Gumanji Dhiraji . for 
Rs. 275 on the 15th September - 1903, 
'Gamenji filed a suit (No, 340 of 1914) 
against Parbhu's son and four othersto reacver 
Rs, 533-8.0" due ' under: the mortgage and 
obtained -a  desree ‘which provided that 
defendants Nos, ^3: to '5,' who apparently ' 

made themselves personally responsible for 
the'debt,; should pay the- amount ‘claimed 

with costs об the suit, to the plaintiff within 
six;.months; that "ЇР they failed to do во, 
then: the amount should bse-reacvered by sale 
ðf ‘the-property No; 3 aud thatin ‘case: the 

. amountrealized by the sale'of the said property 
should be‘ found insufficient, then the plaint- 
iff was at liberty to seek relief, under - seotion 

. 15B, olsuse' (2);0f the Dékkhán'Agriculiur. ` 
sts" Rolief : Ась ЦЁ by-‘bringing--the оће, ° 
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properties ‘to sale for the satisfaction of the 
defisit: amount. The seeond defendant was 
impleaded besause the debt was said to have 
been: incurred for his benefit by the.father af 
defendant No. 1, and his property No. 3 
was primarily made liable for the deoretal 
amount. С. 

We have not got. the decision of the Sub- 
. ordinate ‘Judge .who tried that suit. before 
us, and so we are unable to say why 
‘property No. З belonging to defendant No. 2 
was primarily made liable for the desretal 
ariount „and not equally together with other 
properties which Parbhu had mortgaged. 
. The. gesond. defendant appealed from' the 
decree making plaintiff the only respondent 
and the Appellate Court amended the desree 
by. setting aside the order of the lower 
Courts. against defendant No. 2 and against 
property No.3, The reason for that decision 
was that no part' of the mortgage-debt had 
been raised for the benefit of the 2nd 
defendant, therefore, : the mortgage was not 
binding on property No. 3. 

Naturally, that desision would affect the 
interest , of the lst defendant, and it is eer- 
tainly.remarkable that the Appellate Judge 
should not have noticed that, and should 
not have ‘insisted upou having defendant 
No., 1 added a party»respondent, However, 
.the fact. remains that without hearing 
the Ist defendant: the Appellate Court 
.váried the deeree of the Trial Court in 
в way which affected the interests of the lat 
defendant. . The . plaintiff sought exesution 
of the deeree, when the 1st defendant oontend- 
ed, tbat as he.was not a party to.the appeal 
it sould not bind him and he wee, therefore, 
entitled to-insist upon the plaintiff first re- 
' eovering hia ‘debt from the sale-proseeds of 
property No. 3, The Subordinate Judge, bow» 
ever, directed that execution should proeeed 
. and аб the Darkhast should be sent to ue: 
Collector. for sale of the property. > 

. In appeal to, the Assistant Judge that. 
order was. varied. The effeat of the order. 
passed. was that property. No, 3 should be 
valued and that value should be deducted 
f from the decretal amount and that execu= 
tion should. proseed against the other prope. 


erties . only to the extent of the balanca.. 


-"That certainly would tend ёо ові extra- 
. ordinary results, ; If the value of. property 
А No, 8 was more than the deeretal amoant. the. 
result. ' wonld . be. that the plaintiff would 
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Јове the whole of his-money. : 


- 6%. ратів. 


their mother a party ta the appeal. 


j ; 2101098 


The learned 
Judge seems to-rely upon the decision: in 
Garai Mati- Tewarin v, Shami Nath (1). 
But tbe facts there were entirely different. 


- "The appellant before that Court*had a decree 


in the Trial Court passed against. her 
‘Her sons who were defendants 
with her appealed, butthey did’ not Eo 
. The 
mother, twelve. years after the the decree 
of the High Court, filed an applieation in the 
Court of the Subordinate Judge alleging: that 
ahe had, no knowledge of the suit and praying 
that the ew parte decree should be set-aside, 
The Subordinate Judge held that as the 
decree had been eonfirmed by the High 
Oourt, that Court only had power to entertain 
the applieation and: sonsequently rejeated it. 
The High Conrt deeided that the proper Court 
to which the application should be maie was 
the Court whieh passed the decree and not 
the Court which ‘modified that deeree or 
dealt with itin appeal. That wasthe only 
point, so far as I can see, whieh was decided 
in that ease, and itis no authority whatever 
for the desision of the learned Assistant: Judge 
in this ease. Applying the desision i in that 
саве, the first defendant -hada grievanee 
against the Appellate: Court which ‘desided 
ап appeal which was against his interest 
without ‘hearing him, and he should then 
have applied to that Oourt to set aside the 
order and deal with the appeal afresh after 
hearing his eontentions. As the first defend- 
ant did поб apply to the Appellate ‘Court,’ 
then it is quite elear that-the Court executing 
the deeree sould not entertain any applisation 
to alter tlie terms of the deeree; We have 
more than oncə desided that it is not for 
the Exeeution Court to enter into the 
merits or demerits of the deeree. №8 only 
funetions are to earry out the direstions of 
the Court. Therefore, as the let defendant 
had taken no .steps to get the appellate. 
order set. aside, the only decree that . sould 
béexeeuted ‘was the deeree. whieh is now 
before us whieh- diresis that the properties, 
other than property No. 3 should be sold: 
in default of payment of the deerétal amount. 
The appeal, therefore, must be allowed and 
. the order of the Subordinate Judge restored 
“with coate throughont, 
Бнан, J.—I agree. 
N. Ke i Appeal pilowed, 
(1) -36 Ind, Cas, 807; 89 A. 18; 14А. · J, 858, 
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ALAM MULA 0, SURENDRA KUMAR, 
OALOUTTA HIGH -OOURT, 
APPEAL PROM-ÁPPELLATE Deceme No. 1006 . 
оғ 1920, . -. 
24 - June 2, 4992. 
$ Present:—Mr. Justice’ Sihrawardy and 
s Mr, Justice Cuming. 
' ALAM MULDA AND ANOTHER—DEFRNDANTS 
: + Nos. 1 AND 2-- APPELLANTS 


‹ 


5 i : Versus М * 
' SURENDRA KUMAR KARFORMA анр` 

' ANOTHER —PLAINTIPFS— RESPONDENTS, 

Landlord and tenant—Lease of agricultural land, 


., how may be granted — Document, if essential — Document 


"First Oourt at Alipur, dated 
„January 1918. ; 


recording oral agreement about creation of tenancy-— 
"Registration, whether compulsory. ў 


The letting out of agricultural land need not be : 


by a document: only, it may be. by oral agreement 
or-even by: conduct of parties. [p. 58, col, 2.]: 
, Registration, is not compulsory of a document 
which merely records an oral’ agreement arrived at 
between two persons whereby one of them agrees 
to accept the other as tenant with: certain rights- 
and at а certain rate of rent and to give effect to 
which aformal documentin the shape of а kabuliyat 
is yet to be executed. [p. 58, col. 2.] р 

Sarat Chandra Ghose v. Sham Chand Singh Roy, 14 
Ind, Cas, 701; 16 O. L, J. 71; 39 О, 683, followed. 


Appeal against a decree of the Additional 
District Judge, 24 Parganahs, dated the 2nd. 
Mareh 1920, affirming that of the Munsif, 


FACTS appear from the judgment. - 
'* Babu Jatindranath Sanyal, for the ‘Appel- 
‘lant.—I beg to submit that the solenama 
ів pot admissible in evidence as i5 was not 
registered. Apart from -the solenama no 
«oral evidenca can be given, Plaintiff cannot 
‘sue for ап enbanced rate from a date. prior 
sto the solenama. Тһе · rent can never bs 
more than Es. 70:8-0, The solenama sans 
not be regardad. as a recognition- of the 
temaney at an-enhaneed rate. The reason 
is there was no registration of the document, 


If the terms of the s olenama are not referred: 


to in the decree, how can jt be: admissible 
in - evidenco.? Refers 
Debi v. Midnapore Zemindari Oo. Lid. (1). -~ 
- [Sunsawagpr,.J.— You must show-that: it 
isa present demise. ] бсш ИС 4 
‚ Tean-show -that trom ‘the terms of the 
solenama and the judgment of the two lower 
Oourts, 16 is not an interest in futurity, 


aD a, c DS eis А v2 ¥ d, 
(1) 53 Ind. Cas. 584; 240, W. N. 177; 87 M. L, Je 


525; 17 A. L, J. 1117; (1920) М. W.N. 66; 27 M, L. 
Т. 42511 L, W. 801; 43 1. A. 240; 
22 Bom, L. R, 488; 47 О, 485-ЄР, 0.).- · 
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the ` 25th . 


to Hemanta Kumari, 


81 О. L. J, 208). 


` 


BY 


The defendants have present interest in tho 
‘lands in .suit. See Biray--Mohines Dusee v. 
Kedar Nath Karmakar (9). When the torma 
of the solenama- are not ineorporated in tho 
‘order ‘the solenama cannot go into ‘evidence, 
Refers to Bhagwan Sahat: v. Harchain (3). 
Tf the solenama created a future interest, how 

. gould the landlord sue at an enhaneed rate 
prior to date of solenama P and if it is a 
‘present demise, it must be registered. An 
Exesuting Court has ‘no power to reaord a 
solenama. Reads О. XXIII, г. 4, Civil Pro- 
eedure Code, 

Babn Bépin Chandra Mullick (with him Babu 
Kastprosad Ohatierjt); for the Re:pondents,— 
solenama is nothing but a record of the 
terms agresd upon. Ido not base my claim 
on-solenamz, Defendant says that he did 
agree, but ha contends that the agreement ig 

' legally invalid. They probably agreed to 
pay a highter rate for getting a higher вќаёца 


- as matnras? mokarari raiyat. 


Babu J. N. Sanyal replied. 


JUDGMENT. 
- -Sompawagpy,-J.—This appeal arises out of 
an aetion for rent’ under the following air- 
cumstances. There was a holding standing 
in the name of one Tafizuddin under the 
plaintiffs at a rental of Rs, 52.8.0. In 
February 1914° the ;defendants -purchassd 
this holding by private treaty and it appears 
"that they did not get their names registered 
in the landlord's sherdsta in-respeot of it. 
Subsequently the plaintiffs brought a suit 
for arrears of rent against the former tenant 
and gota deeree, in execution of whish they 
brought the holding to sale and purshased it 
themselves: These defendants then ‘applied 
under `О, XXI, r. 90, Civil Procadure Code, 
to have the sale set aside on the ground of 
irregularity in the publication ‘of exeeution 
processes, In the eourae of that litigation 
a petition was filed, signed by both parties 
to the effest that "the ‘plaintiffs -settled the 
јата ‘with the defendants in тантал 
` mokarari right ‘having fixed the rate ‘of’ rent 
‘at-14-annas’ рег bigha ‘and that on measure: 
‹ ment according to а certain: standard men. 
tioned thera the defendants -should 
` exeaute in favour ‘of-the plaintiff a maurag¢ 
mokarart kabukyat: "On this’ petition hay. 
ing .béér'filed thé Court ‘which was -exeout; 
“(Фу 85/0,1010; 12 0." W. М; 854; 8:0. Is 1:90, - 
' '* (8) 10 Ind, Саз, 843,-33A, 476,8 A, Li 3,309, : 
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.- ing the deeree passed the following order:— 


Aesording to the solenuma filed on the 10th 


‘September 1917 the petition under O, .X XI, 
. .z. 92 is allowed. and .the sale is set aside; 


and by a subsequent order passed. on. that 
date satisfactian of the deeree was entered 


-as the defendants had paid the deeretal 


. amount to the plaintiffs. | 


!.fheplaintiffs in this suit, have olaimed 


, rent from the defendants from April 1915 to 


. January 1917. They stated their elaim in 


. guit, | 
. ' On. appeal .it 


these worde:— That the defendants have been 


holding under the plaintiffs 80 bighas 11 
, cottas and 7 chittaks of land in Mouzah 


Saihat within the said ¢aluks at &.rental of 
Rd. 72.10.72 gundas for the 16 annas.”. In 


. answer to the plaintifi’s elaim the defend. 


ants in their written statement said:— 
“Through the Zemindar’s pressure and fear 


. of eosto of litigation and also through mia- 


givings as to whether by lidgation with 
the plaintiffa, Zemindars, the deferdants 
would sucseed in havirg the plaintiffs’ 
fraudulent sale cet aside; the defendants 


agreed to give a maurast- mokarart kabsliyat: 
-at -a 


rental at the , rate of 
annas рег bigha. By sabsequent averment 
they objected tothe payment of this rent 


„оп the ground that the land had not baen 


measured and unless the plaintiffs. make the 
јата khas and then letit to the defendante 
‘they were not competent to elaim enhanced 
rent, In paragraph No.6 of .the written 
‘statement the defendants alleged that 
they. repeatedly requested, the plaintiffa 


‚фо accept payment of the rents in suit, but 


the plaintiffs refused to give any cheque 


‚ dakhelas Љу receiving the said money and 


во they sould not pay off rents, Both the 
Courts. below have deerecd the plaintiffs’ 


is urged, first, that. the 


.. olenama is. inadmissible in evidence as it 


„тав - not registered as it operated as a 


.' present demise, created в ташта? mokarart 


tenaney at & certain rate of rent, and that 


being so. the plaintiffa are not entitled to: 


olàim.the rent from the defendants on the 
cpasis-.of-the solenama, It seems to have 
been. argued that: the -plaintiffa are not өп» 


titled, this-doenment not being. admissible, 
to. any rent whatever from the defendants, ' 


It is-not.suggested that the defendants were 
jn. the position of -the .0ld tenants and 
yero bound io. pay ihe rent: of- Rg, 52-8. 
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As I have said: the. plaintiffs’ "suit wes 
not brought on the basis of this sole- 
nama. Their cause of action was founded 
on the defendants holding: their land at a 
eertain rent, In order to prove. the rate 
of rent, оп whieh the defendants were hold- 
ing, this petition which was: filed ~in the 
exesution .procaedings was. produced in the 
Oourt bslow, Itis-urged with great degree 
of insi»tense that the terms.of this petition 
not having been embodied in. the order 
passed by the. Oourt it sould not be proved 
except by the produetion of the petition or 
aolenama which on the face of it waa nol 
registered aud hence inadmissible in evidense, 
I am .of opinion tbat this petition or solenama 
was not. the foundation of the plaintitfe' 
elaim in this snit and ‘that it was not pro» 
duced before the Court as ‘giving rise to 
th: plaintiffs’ cause of astion. It was for all ` 
intents and, purposes-a, mere record of cer- 
tain agreament whish the parties had come: 
to out of Court for the settlement of their 
differences existing at that ё ше by which 
the plaintiffs agreed.to accept the defendant, 
as tenant with certain rights and at a cer- 
tain rate of rent, to give effest to whioh а 
formal document in the shape of a kubultyat 
would in future be executed by the defendants, 
It was merely a resord of an oral agreement 
between the parties which was redueed to 
the form of writing only by way.of, a memo- 
randum and the plaintifis have -treated it as 
such, If any authority is necessary to sup- 
port this view it may be found in the case 
of Sarat Ohandra Ghose v., Sham ; Ohand 
Singh. Roy (4). No donbt on the authori- 
ties that were placed before us if this piese 
of paper operated as а igase with immediate 
effect it wovld require registration and sould 
not be admissible in evidense. . But the vipw 
I take- of this doeument ів, eonsidering that 
tS operation. was not immediate but rather 
past, for by. it the defendants agreed to pay. 
rent not from the date he filed the petition 
but from an antesedent period,-that it only 
. recognized and reeorded a, oertain -under- 
standing come to between the parties in 
respect: of property in dispute... lt is settled 

that the Jetting out of-agrieultural land.need ` 
mot be- by &.doeument only, it may :;be- by 

oral agreement or even by oonduet of par- 


^" (4) 14 Ind, Cas, 701; 16-0, L6 2.11; 89 0.008," . 
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ties, "In tbis: view of the matter I think 
the defendants’ first eontention fails. 

Their seeond contention .is.that the sole. 
cenama if not. admissible in evidence. no oral 
evidence can "be givan to prove the terms 

. jnaluded.in ‘it, I think I have suffiaiently 
. answered this argument. . It 'is oral argee- 


iment upon: which the plaintiffs really relied: 
гапа :the solenama was produced only to show ` 


-that:it was sas the plaintiffs say: and ‘wás 
- pesorded -on: а .piece of paper which wag 
„filed :in. Oourt, : bry? 
- ` ' The third point taken is that the plaintiffs 
;.arenob entitled::to elaim rent atan enhanced 
-rate for the period. before the filing of the 
. petition. or solenama, It is difficult to under- 
stand the forse of: this : contention because 
.the defendants did: not.elmim as: suscoeding 
-to:the former tenant,. Tafizuddine’ title and 
.:80. there: can be no question of enkancement 
‘of. rent. The deferdants agreed: at the 
time of the somposition of the ease cudér 
:0 XXI, т. 90° to 
. date on which the suit was brought. This 
,8uit, therefore, is not for enhanced rent but 
for rent at the stipulated rate, 
. The last ground taken is that, sccording 
фо. the calculation given in the -plaint, the 
xenb-.ought .to be «Ra, 70.10 and: odd 
‘and: not Rs. 72.10 -and odd as .elàimed 
«by .tbe;plaintiffs. I¢-no doubt looks aa if 
this ‘slain? of the plaintiffs requires: somé 
explanation; But this objection. was-neither 


takeg:in-the Court <of.. first. instanse nor, 


in.the Conrt of Appeal and it. is diffenlé 
. for us in.resond appeal. to ask the plaint» 
ffs: to explain how -they- came to ‘this 
- figure: whieh :may.-bs doe to increase in area 
‘or some’ other eause which the learned 
'Vakilfor the respondenta.is unable to assign, 
- I: may remark that. іп both: the Oourte Бе» 
_ low the only :роїпё,: as . appears from the 
judgment; taken. by the . appellants `: вв 
4 whether tho. plaintiffa ›- were:-entitled . 0: 8 
~ dearee for rent at tha rate slaimed by them. 
-Both the: learned :Munsif^ and»the learned 
. District Judge, distinstly: said that -that was 
- the .only:point that. was urged before them; 


All the contentions cof - the: appellanta. 


having .failedj:this- appeal-is dismissed with 
«moss ^. At Лы "n 
Cuming, J,—1 agree, zn 
ENEKE Vs boa Yes ж iw 
B IMS Qe t Appeal dismissed, 


И 
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MADRAS HIGH OOURT. : 
,. FULL BENCH. " 
Отт, Revisios Petition No. 1120 or 1919, 

І September 19,.1921. . 
,Present:;—Sir William Ayling, KT., Officiating 
Ohiet Jastice, Mr. Justice. Kumaraswami 
Saatri, and Mr. Justise Odgers. 

‚А, MAHADEVA AIYAR— PETITIONER — 
Sy PrAINTIFF 
Perens К 
. Tax SOUTH INDIAN RAILWAY 
COMFANY, Limits, THROUGH 174 
-AGENT AND Manager AT TRIOHINO- 
POLY —DrzrzNDANT — RESPONDENT. 
‚ Railwaya.Act. (IX of 1890), ss, 77, 140—Suit for 
"damages Jor short delivery of gooda—Notice of claim, 
service of—Notice somehow reaching Agent; whether 
tauficient—8. 140, object -of-——'May,' "whether means 
"musi'—Ewbstantial compliance with provision of 
section. ' А 
` Per Ayling, Ойд. C. J., and Odgers, J.—AÀ suit for 
«damages against a Railway Company for short 
delivery of goods is barred unless the plaintiff can 
show that he has complied. with the .requirementa 
of the law as regards service of notice of claim, 
‘fp. 60, col. 2] — ў | 
Where the: notice under section 37, read - with 
"gectin 140 of -the Railways Act is sent to the 
District Traffic Superintendent and there is nothing 
to show that the pawer of the Agent to receive such 
‘notices had been delegated to that officiel or that 
tthe Railway Company by -its rules or course of 
conduct had held out to the public that the notice: 
might be sent .to. that .officer-instead of the Agent 
and itis not proved that the Agent became aware 


‘of the notice within the prescribed time, а auit for 


damages for'short ‘delivery of goods against’ tho 


- Railway Company would-not'be maintainable.[p. 60, 


col. 2] А t ^ 

Per Kumarasawmi Bastri, J.—Section-140 is only an, 
‘enabling provision and its object is to see that the 
notice provided : for by it somehow reaches tho 
Agent. The “method iby which:he ‘receives: it is n 
matter of.comparative unimportance and a: deviation 
from the methods prescribed in the seetion will ba 
only an irregalarity, (р. 63, col. 2; р. 64, col. 1.] 
' [nh cases where з; subordinate Railway Official 
-senda ‘on the notice to the Agent ог informs him of 
its contents within six.months: there is. a.substantial 
compliance with the requirements of the Act, An 
Agent can depute a subordinate Officer of the Com. 
«pany-to-receive "the notice, Гр. 6%, сої, 2,] 

(Case-law considered.) - 

The word “шау” іп section -140 does nob meat 


` Umust” .go as to make other. modes of service 


ineffectual even’ in oases where the notice has 
actually-reachad ‘the Agent, [p, 64, ool, 2.] 
Petition,under aeetion 25 of Act LX of 1887, 
“praying the High Оопг to revise a decree of 
the Court of the Subordinate Judge, Cochin, 
in Small Oanse Sait No. lof 1919. - 
. * Mr. Nv A. Krishna Atyar, for the Petitioner. 
“Mr, T:L,-Venkatarama Atyar for. Mr, J, 
Viswanatha Nastri; for the Respondent, ' 


E 
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MAHADEVA AIYARE v. SOUTH INDIAN RAILWAY COMPANY. 


This petition same on for hearing on 
the. 6th .Septeniber- 1921, in pursuanee cf 
the Order. of Refereneó toa Full Bench. dated 
the 18th February 192], апа the ense having 
‘stood over ‘for.. sonnideration till this dày, 
the Oourt delivered the following ' 

JUDGMENT. 

5 -AYLING, Orra. O.-J.— This 
revision petition under section 25 of 
Ast IX of 1887 in whish we are asked to 
reviRe-the order of the Subordinate Judge of 
Cochin dismissing Small Cause Suit No. 1 of 
1919.on his file. The whole ease has been re- 
ferred, first by a Single Judge.to а Divisional 

" Beneh, and then by that Beneh:to a Fall 
Bench, 

: The suit was one for damages against the 
South indian Railway Company for short 
‘delivery of. goods: and it was dismiased ‘for 
‘failure to notify plaintiff’s claim within six 
months аз required’ by sestion 77 of the 


Railways Ast read with sestion 140. ‘The 


"former sestion says, “А person shall not be 
entitled to a refund of.an over-charge. in 
-respest of animals'or goods carried by Railway 
‘or to eompensation for the loss, desiruetion 
or deterioration of animals or goods deliver- 
ed. to. Ље.во sarried, unless ‘his elaim: to the 
refund or compensation has been preferred 
in writing by -him- or ‘on his-behalf to the 
“Railway ‘Administration . within six months 
from thé date. of the delivery of the animals or 
goods, for 'earriage by Railway." “Railway 
“Administration” is defined in section.3 (6) 


fof the Ast as meaning the Railway Company . 


‘itself : and olause 5 of the same Seation says 
that ' "Railway Company: ineludes any persons, 
‘whether ineorporated or not, who are owners 
‘or lesseas of à Railway or parties to an agrees 
ment for. working a Railway.” . Now, the 
South. Indian Railway Company is: registered 


in: England, and. without some further pro- ` 


vision the mervios of notices on Sush'a body 
would be a matter of considerable difficulty 
and doubt. Sueh а provision із sestion 140, 
which is:obviously intended for the benefit of 
the public to: facilitate the вегуіве' of notices. 
Tt runs thus, ' ‘Any notice or other document 
‘required: or authorised by this Act to be Berv- 
ed on в Railway Administration may. -be 


served, in the case of a Railway, administered - 


by the Government or a Native State; onthe 


Manager and, in the ense of а ‘Railway. - 


administered by & Railway Company}: on the 
| деш їп India of. -thg Railway. Company... 


is a civil - 


(a) By delivering the: ! nolite or other. 


.dosument to the Manager or Agent; or 


(b) By leaving it at his office; or · 

(c) By forwarding 16 by post in a prepaid 
-letter addressed to the Manager or Agent 
at his offiee and registered under part IIL of 
.the Indian Post Office Aot, 1866.” 

The effect of the seetions: referred to above 
-is to bar plaintiff’s olaim in this. suit. unless 
he вап show that he has complied: with: the 
; requirements of the law as regards service of 
'notiee of elaim. Now, in the present ‘ease 
it is 006 suggested that any written: elaim 
was preferred to the Railway Administrae 
„tion itself as defined above: or that any 
notiee was addressed, mush less served, as 
„required by seetion 140 to the Agent of the - 
: South Indian Railway Company within the 
‘time allowed. The only notise which: воп] Бе 
said to be served within six months was the 
original of Exhibit J, whieh was-sent. to the 
-Distriet Trae Superintendent, Cannanore. 
„Тһе Subordinate Judge finds as a faot -that 
.it is not proveďd’that the Agent was aware of. 
this notice within the preseribed ‘period ;.and, 
as one of the learned referring Judges puts 
16 “there is no. evidence to show that the 
.notise in faet reashed the Agent, nor is there 
‘evidence of any course of business by. which 
it would automatieally do so,” I. have.eare- 
fully examined :the very meagre resord'i in the 
"ense to.seo if there is any evidenee from whieh 
‘it sould'be dedueed that the power of the 
‘Agent to reseive notiees under sestion 149 had 
.been delegated to · the ' Distriet Traffic 
Superintendent or that the Railway Company 
Љу its rules or eourse of sonduet had held 
out to the publie that notiees might be given 
to such an offieer instead of the Agent, and 
thus estopped themselves from raising this. 
teshnieal defence. 1 вап find none, here 
is merely the evidenee. of a goods olerk 
(plaintiffs witness No. 1) to the eífeet that 
parties usually. send their claims to the. 
District  Traffe superintendent, who ів 
empowered to settle them up to Rs, 100. (The 


- present claim is. for Rs. 171), The rules of 


the Company ` are noi in evidence: and no. 
notification is referred to. 
‚ „Toan, therefore, find no ground for interfer: 
enee and would dismiss the Sivit revision 
petition with eoats. Os 

KUMABASWAMU „втв, J, — This revision poti- 
tion- àriees ` out’ of. a suit filed by the 


: petitioner against the South Indian Railway i 
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Company to-resover Rs. 171-4: O, the price of 
eloths* consigned through the Railway 
Company and’ not delivered. Notiee of the 
claim was addressed and sentto the District 
Traffic Superintendent, Oannanore.. One of 
. the defenees raised. was that the elaim was 
unsuribinable . as notice was mot sent to the 
Agent, as .tequiréd by. seetion ‘140 of the 
Railways - Аф, The ‘Subordinate Judge 
‘dismissed the guit on the ground of want ot 
notise to the Agent within six months of the 
loss. ‘He held that-it, had not been proved 
‘that the notice to the District Traffie 
Superintendent was by the rales of the 
Company equivalent to notiee to the Agent, 
The petition: originally came on before Coutts. 
Trotter, J., who was of opinion that the 
defence was wholly: without merit bat that 
owing: ‘ to the. ‘important questiony of law 
raised, it. should be desided by a Beneh, The 

petition.came ба before the learned Judge 
ead Sadasiva Aiyar, J., who referred the ease 
to. à Fail Boneh. After referring to the 
conflicting authorities; Sadasiva Aiyar, Ja 
formujat the following- questions for son- 
sideration. | 

‚‚(1)\ Where there i isa well known praetise 
or where there i is a. rule made by the. Com- 
pany by which claims for loss are made to 
thé District Traffie Superintendent and are 
dealt, with: by: him either in the first instance 
(in, some oases) or finally Gn others), ів 
notice tò the ssid official within six montha 
sufficient .complianee with the provisions of 
gestion 77 of the Railways Aot, wheticr on 
the ground of estoppel or othar лізе Р 

(2) -Should.the word ' 'may in section 140 
of the Railways, Ast be eonstrued as meaning 
"mui"? ` 

(8) elf the Agent has somehow knowledge 
of the slaim made against the Railway Com: 
pany within six mouths, is the plaintiff enti- 
Меа to maintain the suit?” , 


So far аз, the. provisions of, the ‘Railways 
Act are eoncerned , they require notise of, 


elairh to be gives and enable the party.to 


give notice, either. to the Administration, i 


which: means the Rai lway Company itself аф 
йа. Régiate: еі’ Office, or to the Agent: or 
Manager i ій India. Whea noties is sent to 
the Registered ‘Ofca or to the. Agent in 
India; thera: i8 no- diffcalty. Ib would be 
süffieient. compliance if, instead of sending 
the hoti4é to the Agent, it ia. addressed to the 
Railway Company’ at its: Hegistorsd. Othos, 


4 


. Indian | Railway | Company. v. 


On the daon as to whether thé pro» 
visions of séetion 149 would. be suffieiently 


.coiplied with if the notice ів ment to an 


officér to whom the Agent or the. Railway 
Oómpsany ask the. public to submit all elaims 
for loss бѓ damage; or if the person- to whom 
tbenotiee has actually bean sent, sends it on or 


. informa Ње. Agent оё its contents, within the 


preseribed period of six months, the authori» 
ties are ; eonflieting, In Secretary of State 
for India in Oounc?l v. Dip Ohand Poddar (1) 
ndtise given to the Traffis ‘Superintendent 
was held to be insufficient but that it was 
open to the party to show that the notiea 
served on the Traffic Superintendent reached 
the Agent or Manager within six months from 


the date of the non delivéry .cf the goods, 
Ја Woods Y. Meher 


Ali (2) Holmwood 
and' Sharfuddin, Ji., werè of opinion 
that though notice of olàim under section 77 


„of the Railways Aet musat be served on the 
Agent as provided by section 140 it doss not 


require aetual physical. servica but that it 
wovll Бе eufficient, "if the findings of fast are 
such that it must be inferred that the Agent 
bad full knowledge and noties of the claim." 
This case waa followed in Ram Gopal v. 
Agent, B. B. & О. Т. Bathory Оо. (3). En Janki 
Das v. Bengal Nagpur Railway Oompany 
(4) the notica was givan-to the Goods Super- 
intendent to whom, under rule 57of theGoods 
Tariff published by the Railway ‘Company, 
written elàims had to be made. This was 


„hold to be. a suffieient somplíanee with. the 


provisions of seetion 140 by the: Distrist 
Judge. bat: Jenkins, O., J. reversing the 
deeision observed, "the ' ‘method of servise 
permitted by this ceetion has not been 
followed; not has it been shown: that the 
elaim has been otherwise preferred to the 
Railway Administraticn. so sa to Batiafy the 
requirements of seation 77." The desisions in 


‚ Secretary: of State for India in Council v. 


Dip Ohand Poddar. (1) and Woods v. Meher 
Alt (2) were not referred to. In Hast 
Ram Autar 
(5) the; notice was served on the Olaims 
Superintendent but there was no evidenee 
that the Olaima Superintendent was authorise 
€d. bythe Agent. tô receive sush, notices on 
(1) 24 С. 306; 12 Ind. Deo. (x. s.) 871. | 
(2) 8Ind. Сая, 479; 13 О. W.N. 244 M, L. T. чат, 
(8) :8 Ind. "Cas, 297. 
and 18 Ind. баз. ‚509; `16`О, W: Ñ; apr; 15 €. L. Je 


a 88 Ind, Qasr ‚502 20 0; We У, rx ` 
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Chatterjee and Beasheroft, after 


lis behalf. 
referring to Janki Das 'v. Bengal: Nag. - 
pur Railway»: Compony: (4), · Hast -Indián - 


Railway Company: v. “Babu -Madhu Lal (6), 
and Radha Kissen Ohoont Lal v? Hast Indian 
Railway -Oompany: (7) ‘and distinguishing: 
Woods: v. Meher Alt: (2). оп · the ground 
that - there was- по finding that claims 
were usually referred by the Agent Ito the 
"Claims : ‘Superintendent or that the noties 
acutally reached the Agent, observed : “The 
law.requires that the notice should be on' the 
Agent and we think that the notice must be . 
on the Agent and whether a partieular officer 
ig authorised Љу: the Agent ta reseive such 
notises:.-on his behalf is/a question of faot 
that''must be decided on evidenee,” ; In 
Kala Ohand v. Secretary’ of: State for. India 
(8), it'was held that в -noties to: the Trafis 
Manager was ‘inguffisient, It was found aw a 
faet'by the lower Court that notice: of-the 
elaim--was € not: brought -before the -Agent 
within six months. "The learned Judges were 
inclined ёо the view that there eould be no 
estcppel~against the ‘express · provisions of 
sestions 77 and 140°of the Railways Act: In 
East Indian- Railway: Oompany v. Ramgatt 
| ‘Ram (9), Stéphen-and Mullick, JJ., were of 
. opinion that: a -notise served on: :the Distriet 
Тев‘. Superintendent: was not ‘sufficient 
eornpliance · with ' sestions 77 and 140 of the 
‘Ast anda similar view was teken in the 
Agent Hast Indias Railway Qompåny v. 4jodhya 
Prasad: (10).' -ïn Nadtar--Chand Shaha v; 
Wood (11) it was held-that service of- notice 
oh the Trafis Marager was not a sufficient 
‘somplianee with the provisions of ‘the Act, 
Mitra and Caspersz, JJ., were of ‘Opinion that 
the word ‘ 'таву” їп sestion 140 “means that, - 
if a plaintiff^is desirous of serving an effestive 
' notiee of elaim, the notice must be direoted to: 
the Manager or Agent, .as the ease тау: Бе,” 


and dissentsd from -Pertannan Ohetit.v. : “South .- 


Indian Railway Oompany (12). They refused 
to send the ease -down for a finding whether 
the гаће" Manager was authorised by: the 
Agent to receive the notice, as the question 
. аа fiotarise on the pleadings and no evidence 


‘was addueed on the point. 
'(6) 19 Ind, Cas: „618; 17 О. Ww. N. 1184; age CL 


AT, 
Е (1),21 Ind. Ons 970; 190.W.N.62, . .. 
(8) 38 Tnd, Cas, 844; 21 О. W. N, 761. . 
(9) 23-Ind.-Oas. 142; 19 О. L. J. 180. 
(10) 49 Ind. Cas. 498; (1919) Pat 150, 
(11) 85 О, 194; 12.0. -W.«N. 450... 
I ып 8` ад. Dee, (Ñ, s. yor. c 
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In Great: Indian : Peninsula: Ráiluay -Co. v: 
Okandra Bat (18) Stanley, C. Ј:, “and Burkitt, 
J.; held that notice- of a elaim préscribed by ` 
sestion 77 máy be given either to the Railway 
Administration as -defined in' “geetion : ‘3, gube 
elause (6), or inany of the ways inentioned i in 
section 140, and that in view -of the express- 
provisions -of -tho ' sestions, - &ervioe ‘on the 
General ‘Traffic "Manager was insufficient. 
There was no question in this sase ав: ёо the 


Trafis Manager having been- authorised by - 


the Agent to receive sueh notiees or: of the 
notiee having, as a matter of faét, been -eom- 
munieated -to him in the usual Course-of 
official sorrespondensea, This ease was follow- 
ed-in Great Indian Peninsula - "Hailway Coins - 


. pany у, Ganpat Rai (14). 


In Hast Indian Ваар Oompany vw.” 
Jethmull (15) the notiee was served on the 
Traffic Mansger.: Tyabii, J., was of opinion 
that seetion 77 was only intended to protect tha 
Company against ‘stale -claims and ёо: сотре] 
persone to make their claims within a T'eason- 


‘able time'so ав to enable the Railway Oomi- ` 


pany io make enquiries and, if^ satisfied, ‘to 
pay the elaims, that testion 140 wag only. an 
enabling reetion and rot exclusive and com- 
pulsory sinee notica'on the Administration 
would be suffisient, aud that, asthe General 
Traffis Manager‘ was an important offióór of 
his Company, and the principal Cfficer charg: 
ed with the duty of: investigating elaims 
made against the’ Company, service qn him 
was tuffisient, It shonld to observed that tke 
elaim was against the B. B.' avd C, I ‘Railway 
Company and the Hast Indian Railway Oom- 
pány, and that notise was sent by the plain- 
tiff to the: Traffic Manager of the B. B. and 
O. I, Railway Company and, no notiee was 
sent diréetly to the Е, I. Railway Oofapany. 
The notice was, however, communicated by the 


former to the ‘latter Company and this was . 
held by the learned Judge to be' sufficient, ` 


On'appeal by the “Hast ‘Indian Railway: 


Company, it was -held by Jenkins, О, J.; and 


Orowe, J., that the notice was insufüoient to: 
charge the East Indian Railway Company, as 


‘it waa not shown that aby elaim was preferred . 


direct to the Hest Indian Railway Company . 
and the letters writtén by thé B. B/and . 


O. I, Railway Ocmpany did not amount toa . 


notice on plaintiff's behalf. . The learned ` 
po oe п а. “, F bof 


(13) 28 А. 552; А. WAN. (1906):101; 3 ALT, J, 829).- 
(14) 10:14, „Сън. 1225 88.4. 644.8 A. 1,57. 548... - 


(18) | 26 B, 669; 4 Bom, b RB 496, | 


t 
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Judges do not deal with the question whe- 
ther the notiea would be suffisient against the 
B. B, and O. I. Railway. Company to whose 
‘Treffip Manager the осе was sent, nor is 
there any disapproval of the view taken by 
Tyabji, J., вв to the sufficiency of the notite 
во. far ss the B.. B. and С, I Railway Com- 
pany ія soncerned. This ease was followed 
ju Bombay, Baroda and Oentral India Boilmay 
Company v. Sautt Lal (16), In. Great Indian 
Feninsula Railway Company y. Dewasi (17) 
it was held by. Rucsel and . Batty, JJ., that 
delivery of the noties under seation 140 must 
be in exast compliance of the terms of the 
section and must be delivered to the Agent 
ab Һіво ов, |. í 
Sofar as the Madras High Oourt is eon-: 
serned, the authorities аге . uniform.. . In 
Pertannan „Ohetti. v. , South Indian Ra:lway 
` Company . (12). it, was held ibat notise to 
Traffic Manager is gocd - notise if it in fact 
reached the Agent within віх. months, 
.ramania, Ayyar, and Benson, JJ., were of 
opinion. that section 140 simply provided for 
one mode of rerviae, the other .being servise 
onthe Railway Company, at ihe. Head Office 


in England and observe. "We do not think . 


that.sestion 140 presludes a claimant from 
showirg that ihe, notice required by restion 
77 did, їп fast, reach the Agent, within. 
the limited time, though not in one of 
the, modes prescribed by section 140... Tho 
ease of Secretary cf State for India ín Council 
v. Dip; Ohand | Poddar (1), to which the 
. learned Counsel for the Company has drawn 
our attention in connection’ with another 
point, supports the view that we. have taken 
as to the. .construetion to be placed.on section 
140." 1n Madras and .&outhern Marhatta 
Railway Company v. Bhimappa (18). the 
nttise of elaim „wan, rerved onthe Traffic 
Manager under a rule made by the Railway 
Company. that all applications for loss should 
be made to the nearest Station Master and 
the Trafis Manager, Dharwar: The learned 
Judges, (Benson, „Ofig. 0. J., and Sankaran 
Nayar, д) followed . Heriaunan -Ohettg ху. 
South; Indian. Railwoy Oompany., (12) and ob. 
served that ifa mode of service is prereribed 
by the Company, and is observed by &he party 
slaiming relief, it is not open to: the Railway 


(16) A, W. N. (1908) 285; 26 A. 207, 
(17) Bt В, 584; 9 Bom. L. В. 942. 
с. 448) 17 Ind, Oas 419; 28 M, D J, SIL 


Sub-;, 


Company to plead that the rotice ів in. 
‘anfieient.. Р . . 
In Seshachellam Chetty v. Traffic Manager, 
H, H, tke Nizam's Guaranteed State Easlway 
‚ бо, (19) it was held by Sundara Ayyar, Jd 
that thongh tke proper person on whom notice 
should be.served is the Agent, it may be 
‘shown by evidenes that some other offiser of 
the Company had. authority -to receive tho 
noties either by showing that he was the 
person who, aécording to the practises of the 
Company, dealt with the claims of tho 
partisular character in question or that there 
were rules framed by the Railway Company 
authorising him .to receive the notiee or iu 
some other lagal manner.’ 
T do not think there is sufficient. reason 
to dissent from the views. taken by the 
Madras High Court in the decision above 
referred to. Бо. far as. gestion 140 is 
eonserned it is only an enabling provision 
„and gives the party the option of serving 
the notise on the Agent ог. Manager of tha 
Railway Company instead of on the Railway 
Administration at ita registered  offiee. 
Section 140 refers to three mcder by whieh 
rervise may be effested, namely, (1) delivery 
of the motice, to the Manager or Agent 
personally, (2) leaving it at his offise, and 
(3) sending it by registered post. The 
sesond and third methods are not personal 
.tervise but а person is relieved from further 
liability if he leaves the notice at the 
À gent's ofise or sends 16 by registered post, 
even -if the notice for some reason does noi 
actual'y come into the Agent's hands, The 
objest of the reotion. is-.to see. that tho 


. Company gets поізоз and there, is no magio 


in the methods provided for by the section 
to see that it reashes him, if as a, matter 
Qf fact the notice somes into his bands. 
Supposing the plaintiff adopts the method 
of sending the notice by post without 
registration and the Agent admits reeeipt оѓ 
the notice which is otherwisa valid, there 
is no reason for holding that non-registration 
ia guch a vital defect that it invalidates the 
notice. "The Code of Civil, Prosedure pro- 
vides for modes of serviee of summons and 
notiees. Ido not think it can bs said that 
where :a -party without objestion reseives 
and admits reseipt of the summons or notice, 
he san, fail фо; appear end plead the mode 
(19) 12 Ind. Cas. 76; 36 M, -65 10. M. DT. 2 
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by’ whieh he received the proeess as an 
exouüse. ` ў 
So far ав notiees of action are soneerned 
the substantial point is whether they reached 
‘the pérson to whom the law requires notice 
to be given; and the method by which ‘he 
received it is & matter which is of sompara- 
"và animportanss and d deviation from the 
methods prescribed in the sestion will, in my 
opinion, be. only, sn irregularity. In Union 
“Steamship Oo. of ‘New-Zealand v. ‘Melbourne 
Hárbour Trust Commissioners (20) Sir Robert 
Collier delivering tbe. judgment: of their 
Lordships of the Privy Couneil;. observed, 
““Some eases have been quoted for the 
purpose of showing that notises of: action 
are not to., be construed with extreme, 
striethess, a rule to "which their - Lordships 
subseribe. Oases lieve: -been quoted iu 
whieh notieos of action have been upheld 
which would have’ been bad upon spesial 
demurrer, or perhaps upon geveral demurrer; 
but. those easés have no bearing of thé 
predent, where the notieo of action is not; 
in form or gubstance, à compliance with the 
og oe NN i 
In eased where -a subordinate ‘official. 
sends оп ihe: notice to the .Agent ог 
informs ` him of - ita ‘eontents within six 
incnths, I. think, there is œ substantial 
<goniplianee with the: requirements of the 
Aet, the ‘egsential eonsideration -being the 
question whether the Agent had -notica ‘of. 
ihe elaim во a8 to enable him to -take steps 
for the protection of the interests of tbe 
‘Company. І am of opinion that Woods v: 
Meher Ali (2), Pertannan Ohetti ^v... South 
Indian Бойду Company (12), Madras and 
Sothern Marhatta ` Railway Оотрапу 
v. Bhimaüppa-.(18) and Seahachellam Ohetty 
v. Tiofüc Manager; Н: Н. the Nisam's Guaran- 
feed State Байлау . Со. ' (19), were rightly 
decided, and would follow them in preference 
о the deoisions that put à striet and literal ` 
interpretation on elauses (а), (b). aad (с) of 
section 140. ' Е 
There is notl 
' tha Railway Adii 


thing in the Aét that prevents 
nistration of its Agent ог. 
Manager from deputing ‘an offiser to receive 
the noties required by sections- 71 ànd.740 
on Ив bébalf.” Itis unlikely tbat- the; Agent: 
or Manager would.attend personally. to losses 
&nd їй the ordinary 'eoursé of business he 
: GU (1884) 9 App: Cad. 868; 68 Li J. P. O; ЫА 50.Һ.' 
7, 6. Asp. Mi О, 222, Gal ted 


ч екш 3o oaa - Ы 
у we} 


‚ Autar (5), the question whetber a pat 


OASES. 


BMPANY, 


EB 


7 would depute the Traffic Manager or District 


Traffic Superintendent to investigate into the 
matter and report to him. Inatead of reeeiv- 
ing the potice and passing it on to the officer 
вопвегпей, the Agent or the Manager may, 
to save delay and offisial correspondencs 
require the party making the claim to send 
the notice to the person of whom ‘the Agent 
would in the ordinary course. of business 
‘pase it on, The-objedt to séstion 77 being 
‘to give the Company prompt notica of the — 
elaim во as to prevent atale slaims aüud'to 
enable it to make ' prompt. enquiry, there is 
no péanlier effioasy ‘in its being addressed 
to the Agent, if the Company thinks it fit 
to ask the person somplaining to address ite 
elaims to a subordinate offisial ordinarily 
dealing with such claims, I am unable to find, 
any reason for the eontention that an Agent 
cannot depnte-a subordinate officer ‘of the 
Company to reaeive'the notice, and, as pointed 
out in East Indian Railway Company v. Ват 
tioular 
officer is authorised by the Agent to réseive. 
auch notices on his béhalf ів а question of ` 
fact to be determined in eash озве.  Ageney 
may be proved either by direst evidence of 
authority, or by'a course of eondust whish 
in the opinion of tbe Court would ' justify 
the inferénee that the' subordinate offisial 
was' authorised by the Agent to receive 
notiees on his behalf. ‘ n e 
I would arswer the first and third . 
questions in the-affirmative.- As regarda the 
seoond: questicn, I think section’ 140 is an 
enabling'provision and that the word "may" 
does not mean "must" so as to make other 
modes of service ineffestual even in ases 
where the notise has astually reached the’ 
Agent or where the contents of the notice 
bave been sommunieated to him by® the 
aubordinate who receives the notiee, ' ; 
.In the: present баве it is admitted that: 
the notiee was not sent to the Agent and’ 
there is no evidenea that the -Agent had: 
noties - within: the preseribed · périod.: The' 
petition fails and is’ dismiésed with costs. ` -’ 
`7Орзеве J.-—I agree with the judgment just 
pronóunted by my' Lord. and -have ‘nothing: 
to add, mm Qv erem Tux Й ; 
"SO Р. | 
к, B. 
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' APPEAL 


97 . Vo. versus f 
,Qast RAMZAN ALI дир oTHERS —PLAIATIFE 
P es | —ResroxpeEnts, 

Construction of document—Mortgage, usufructuary 
—Stipulalion to pay interest after thirty years at 
time оў redemption, meaning of-~Parda-nashin lady, 
transaction with —Evidence, nature of, - ' 
‚А usufructuary  mortgage-deed ^ contained a 
Stipulation, that "after the expiry of thirty years at 
the ‘time. of redemption, interest shall be paid -along 
with, the principal” -at a certain rate; the mortgagee 
Giaimed -to be, entitled to interest, from the date of 
һе mortgage: =, t ` А 
, Heid, that the condition to pay interest only came 
{ito-force’on the expiry of the thirty years as it could 
uot, possibly. have been. intended ‘that whilst the 
mortgagee was receiving the usufructzhe was alio to 
bé entitled to interest., p. 66, col, 2.] А 

Evéry protection shóuld'be' given to parda-nashin 
ladies; and the proof required from persons who have 


'. entered:into transactions with such ladies, and seek 


to enforce.those transactions against them should;bo 
adequate and satisfactory, Гр, 67, eol.-1.] 

Appeal. from an order of Pandit Kan- 
baiya,Dal, A J. O., and Mr. Kendall, A. J.:0., 
Oudh, dated the 23rd August 19:6, reported 
às 38 Ind, Oas: 454. ^ ОРЕ b 
` Mr. A. M. Dunne, Е. О. ani Ms, Bhagwan 
Din Dube, for the Appellant. die i 
D, De, Gruyther, „К, -0., and Mr. Raikes, 

ondents, ^ .— | 
=. JUDGMENT. 


` Mr. .Амавв: Aut.—The suit whieh has. 


"given rise 69 these appeals was brouzht in 


the 


the Oontt, of ‘the First Subordinite Judge 
of Biswan; iù tha Provinos of Oadh, on 
Ai May 1914, .for the redemption of 


a ‘mortgage éxeoated on the 23ih Sapta эзе 


. 1881, by опе :Musammat „Вһаза, tne mothar 


 ig.thgson and r 
, Inorigages, - ` 


. toghow that the mortgagor, Musa nmat Bhaga, 


The “two other plaintifs ara Quzi. Ram. 
gan Ali's Sons. "The defendant ia the sait 
3prejentative ‘of. th» original 


Ot Quai Ramzan ‘Ali, tha, let plaintiff, 


- ‘The allegations in. the plaint were dirastad 
was ancillitératep2rda nashin ‘village woman" 
incapable of understanding bus ness; ‚апа 
hat she. exeeuted the mortgage without a 
tomprehension of the nature of the dead. It 
E $ E 


.^ gpesount ,of . interes 


t 


was also’ urgad “that the rato of interest and 
the conditions embodiel inthe mortgage- 
deei. were.hard; penal and intended to defeat 
the’ right of redemption. And the plainte 
iffs contended that they wera entitled to 
redeem the property on payment of only the 
prinsipal amount. . 
- Admittedly, at the time of the mortgage, 
Ramzin Ali had no interest in the property 
mortgaged: he was evidently joined in the 
deed at the instanee of the mortgagee by 
way of precaution, Qazi Ramzan Ali alleges 
thatat the time of the exeeution of the dead 
he was only sixteen years of age and had 
no knowledge of business, › ; 
The defendant in his written statemont 
denied the allogations  ralating to the 
ineapisity of the lady. to enter into the 
transaetion, and alleged that the amount 
due on the: mortgagza was ' eonsiderably more 
than: the rum which the. plaintiffs offered for 
‘redemption. He contended that he was entitled 
to interest upon the bond from the, tine of 
the mortgage in addition to tha rents and 
profits of the mortgaged lands, The material 
‘раг of the written statement may ba-given 
зїп the .defendant’s own words :— “The sons 
-dition is that after the expiry of thirty yaara 
at the tima of relemption, interest shall ba 
‘paid along with the principl at the rate of 
-+Å per sent, per menssm;" апі. he eonténded 
` that, this meant.the payment of interast 
should bagin from the time of the execution 
‘of the -deed; he thus claimed Rs, 4,500 on 
- agoount of prinsipal, and R3.. 17,685. on 
е t пр ‘$o the 26th Juno 


E 


1914. К TRU 
‹ Шће Sabordinate.Jadge, who tried the.casa 
dn;the first instanes, quatel in’ his jadgmaont 
ihe ‘words of the dead, whish it is not dise 
puted substantially. represent ‘the meaning 
of. the развъва:іп the vernasular. : Не hold 
` арап the eonstrustian of the stipulation that 
tha intention of the parties, was: that interast 
should begin to run after the expiration of 
„thirty years. Ia: «oming to this eonsia- 
* sion he relied-upon the eoyanant. that tho 
axnorigages. was, during bis possession of: the 
‘property, to enjiy.its rents and profits; and 
‘he considered ‘that it sould: not possibly 
hava.-been., intended that ‘whilst. she was 
reeeiving the usufruch he. was also to he 
entitled {о elaim. interest, · He Becordingly 
desreed the, plaintiff's claim in the following 
‘terms im; 4 RP 


o 


= 
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“The plaintiffs are entitled to redeem the 
mortgaged property i in ‘suit on рс of 
„Вв. -4;500. (principal): pius Rs. 1,520 ou 
aecount'of interest thereon from* the: 26th 
September 1911, till’ the 26th Septémber 


1914 (3 years), total Rs. 6,120, together with - 
futura interest on Hs, 4,500, from tlie: 26th 


September, 1914 till payment. at the afore. 
said rate.” 


хои 


Ав the value of the doped. in dispute . 


was: below Hs. 5,000, both parties appealed 
to the Distriet: Judge ‘of Sitapur; and both 


parties urged before him the rame sonten- 


tions as in the Court below ; the defendant 
claimed interest from the'date of the mort- 
güge irrespeetive of the rents and ‘profits. of 


the property, whilst the plaintiffs urged that . 


no interest should be allowed ‘to the mort: 
'gügée,; as the 
unconécionable-; they further alleged it was 
not proved that the doeument had been prop. 
erly'exeeuted by Musammat.Bhaga. : 


The Distriet Judge agreed with the -lower:: 
Court i in holding that the liability for intétest · 
, AT OBB on ‘the stipulation - after -the expiry of. 


thirly years. He also eonourred in the Subor- 
dinate .Judge's view. that no grcund bad been 


+ ‚ established for“ holding .that the ‘mortgage 


had been exésuted by Musammat Bhega with: 


out à proper: comprehension of ‘its. terms.. 
He. aedordingly: dismicsed-bsth the ‘appeala- 
and affirmed the decree | ‘of :the Subordinate. 


Judge. 
' + From. these decrees’ both parties раа 


the defendant again: raised the same. ground 


‘on whieh he bad failed in the - Courts .below,. 


‘ois, that-he was entitled; in-addition-(o-1he 
usufruet, 


had put a wrong eonstrustion upon the-terms 


of the deed; whilst:the plaintiffs: ‘urged : that . 


they onght mot: to ‘he made liable for- any 
interest, et ё 


The Judioial: Coma fasces eame to the: 
"eonolusion that,’ aw the. language: of ! the. 


stipulation’ was equivoeal, they were поё 
prepared to вау: the construction pnt: upon’ 16 
by the Oouris below’ was wholly unwarranted: 
But upon: an examination оЁ the practice of 
money-lenders in the Sitapur District’ they 
expressed their view. оп the; pointin question 


- . inthe following terms:— "We: are, inelinied 


go consider that the words ‘after thirty years’ 


Qo 
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- of interest is to be ealeulated." 
· examination, however, of the evidense relating 
„to the execution of tite dosument they. were ` 


stipulation: was penal’ and . 


ic ‘interest from-the date of ‘the. 
‘mortgage,’ and.he-sontended. that the Sub»: 
ordinate Judge, as -well.as ‘the District Judge, 


Tibag 


refer to and qualify the, teria of redemptioa;* 
and not tha time from whieh the payment 
Upon an 


of opinion that advantage had been taken 


by the mortgagee of the illiteracy оЁ „ће „-. 


woman and ber want of knowledge to obtain 


her consent to а stipulation, whieh was by no.” .. 


mears Clear and was certainly. harsh... , They. 
said that a „covenant ` of sueh ^a eharaeter : 
taken from persons, one of whom, was а boy. 
of tender years, and the other a parda- nashin. .. 
lady i in а position more or less -of subordina-. 
tion to the mortgagee, without it having 
been fully” explained to’ her and without 
avy opportunity for independent advice, sould: : 
not be-legally:-enforeed: even if it were other- . 


wise legally valid. They accordingly: allowed peek 


the appeal of the plaintiffs and distnissed 
that of. the defendant, and made a declaration, | 
in: ‘the following. terms :—That the plaintiffs , 
ere "entitléd-to redeem ihe mortgaged prop: 
erty on. payment of Ra. ‘4,500 with the costs 
ineurred by. the defendant. in the. Court “of 
first instance, within. six- months: from this : 
date, In case of- default the mortgaged prop: 


. erty will be liable to ваје,” eae, © 


The: defendant has appealed to ‘this ‘Board 
from both. these decrees, and the two: appeals 
have -been consolidated. The.defendant hag 


J again: urged: that the-stipulation in the, mort: 


` gagee deed bound the mortgagor to pay 
. to the Court of the’ Judisial--Oomminsioner-s. 


intereat: from the date ‘of the mortgage. >t 
Their Lordships agree. with the lower’ 
Conrts in India in holding that the sondis, 
tion to pay intérest only eame ` into™ foree ‘on. 
the: expiry ' of the thirty years, The’ lace 
that the property was to remain in the: ‘pose 
reseion of the mortgagee.through. theewhole ` 
of ‘this period, and that he was to. enjoy the s 
rents ánd profite, leaves no room for doubt 
as to' the- meaning of the stipulation: and 
the intention of the parties. The plaintiffs, . 
on their ‘side, have strongly eontended' that, 
Raving regard to the position:of the lady, her" . 
ineapacity to’ understand the transaction, 
and the'absence of elear evidencs . tbat- ‘she’ 
executed it intelligently, and with sufficient 
'somprehension of, the natüre -of the stipula: 
tior, the sondition as to interest should not 
be: enforced." They aceordingly : ask that: 


. the deoree made in the 'Oóurt of the Judicial Й 


Ccmmiesioner may” not Бе. altered: Their 


У 


- sioners’ 
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Lordships have given their serious eonsidera- 
tion to this argument. They fully recognise 
the foree of the learned Judicial Commis. 
observations that every protection 
should be given to p2rda-nashin lidies, and 
that the proof required from регвойв who hava 
entered into transastions with parda nashin 
ladiss, and seek to enforee those transastions 
against them, should bs adequate and satis- 
- fastory, ‘Had the stipulation йз to interest 
in the present case borne the meaning for 
which the defendant contended, it would 
certainly, in their Lordships’ opinion, have 
pointed to the conqlusion that Bhaga agraed 
to it without snffisient eomprehension of 
its nature. Bat 16 does not bear that mean- 
ing. 16 is а sontract to рву interest ab a 
sortain rate after the expiry of the period 
of the mortgage, Sacha contrast does-not 
appear to” be one which the lady sould not: 
understand. She appeara to have had the 
advica Gf her son-in-law on the cosasion, and 
the firat two Courts in holdiag that sh» 


exesuted the mortgage with a full. oompre- · 


hension of the transastion -relied оп 
„the faot. that she did owe debts whieh 
were paid oif! with moniea advanced оп 
the mortgage ; and no question ' was raised 
agairst the transaction in the lifetime of. 
Bhaga, . Ón -the whole, their Lordsbirs are 
of opinion that the desree of the Subordinate 
Judge was iù accord with the, equities of 
the ease, and that .it shooli be restored. 
Their Lordships will, therefora, Кашу 
advise Ніз Majesty to discharge tna deora-s 
of thé Jadicial Commissionérs and to restore 
‘that of the Oonré of first instanee, bat 
‘they desire to maka in addition the 
follawing deeslaration: thet the defendant 
shall fot be entitled фә interest. daring the: 
perdeney of ` ‘the appeals from the jadg- 
ments aud deerees of the Subordinate Judge, 
. the District Jadge and the Judieià! Oomi- 
missioners. Tho ease has been hung ap 
by his persistenes in asserting av. unwar- 
rantable elaim to interest from the inception ' 
‘of the mortgagé. Their Loriships do not 
fhink that it would ba justifisbla to allow 


him interest for this period. The decree `” 


of the Subordinats Judga gave him interest 
up to ёле tims of his deeree, and hs would 
be'entitled to that amount. 

- The.oass willi ga baek to Мә. Court of 
- the: Judicial Commissioner for ‘ramissisn ` to 
the Баша snige ‘to ‘give effect to 


His Majesty’ в directions, - and the intereat 
will ran from the. date of his order in that 
behalf, The First Court. will fix the usual 
time for redemption and make the sonsequen- 
tial dearas, The parties should bear their own 
cxsta in the Apoellate Courts in India and 
before this Board, 


W. с. А, BN hA . . ко. Е 
е ЫЕ МЫ Appeal allowed. 


: OALOUTTA HIGH COURT. ot 
APPEAL FROM Oatatwan Daorze No, 90 or 1920, 
. June 1, 1922. + . - 
Pract: :—J astied Sir Asutosh Mookeriee; Kr 
2 -~ ‘and Mr, Justice Cuming. - 
 JASADA: LAL PAU OH AUDHURY— 
PLAINTIFF —ÀPPELLANT К 
- areas f. 
BALARAM PODDAR —Darasaxt— 


'RrssoxwDEMT. 5 C m 
Bonami conveyance —Burden of ' proof—Vital - test 
—Consider ation money, source gre done duty of, 


The burden of proving that a conveyance “standing 
in the name of one person is berami -for another ties 
on the person who во raises the plea of benami In 
the process of this investigation the Oourt must take 
care to rest its decision, not upon suspicion, but upon 

legal .evidence established by legal testimony, 
although the Court need not approach the transaction 
with that scrupulous rigour which; in other systems 
of _ jurisprudence, may demand the ‘existence of the 
‘clearest positive evidence that the en facie owner of a 
roperby holds the same for „the interest of another, 
Б 69, col. 2; р. 70, col. 1.] ` 

Moti Гаї v. Kundan Lal, 89 Ind, Cas. 964; 25 O. L 
‘J. 581; 21.0.W М. 929; 82 M. І. Ј. 468; 15 A; L.T. 
826; Р, L, W, 460; 19 Bom, І, В, 471; 22 M. L. T. 10; 
(18 "n M. W.N 484: 6 L. 1.92 +P C.) and Muham. 
‘mad Mahbub Alt Khan v. Bliarat Indu, 53 Ind, Oas, 
54; 23 C. W. N.-821; (1919). M. da М, 507 (Р. С. b 
relied on.. . 


Whore it is- asserted that an assignment in* СЯ 
шаще` of ‘опе. person -is really for the benefit of 
another person, the vital -test isthe source whence 
the. consideration. came, In addition to thia, the 
‘Court should take into consideration the question of 
oe and the surrounding circumstances. Le. то, о 
col. 1: 

Nrityamont Dassi v, Lakhan Chunder- 85,788 Ind. 
Саз, mas 0.660; 21 L, L, J. 1; 20 C. W. М. 522; 80 Қ. : 


+ 


. 101; 26M. L, J. 
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T. 7.529; (1916) 1 М. W, N. 332; 8 L. W, 471; 18 Bom. 
A-B. 418; 24 O. І, 7, 1; 20 M; L.7T. 10 (P. 0,), Bilas 
Kunwar у Desraj Ranjit, Singh, 30 Ind. Cas, 299; 42 I, 
‘A, 202; 87 A. 657; 19 0. W. N, 1207, 29 М. L. J. 886; 
2 LEW. 880718 M. L. T. 248; 18 А L. J. 991; 17 Bom, 
Y, B, 3006; 22:0.. L. J. -516; (1916) M. W. М. 767 


` P. 0.), Parbati Dasi v. Baikuntha Nath Dae, 22 Ind. 


Css. 51418 C. W. М, 428; 19 C. L. J,.129; 16 M. L. T. 
66,(1014) M. W, N. 42; 12 A. L. J. 29; 16 Bom. L. R. 
102 248 (Р. O.), Dhurm-Das Pandey v. 
Musammat Shama Soondri Dibiah,8 M, 1. A. 229; 6.W. 
R. P, С. 48; 18 E. В. 484; 1 Suth. P. О. J. 147; U Sar. 
P, С. J, 271,:Gopeckrist Gosain v, Gangapersaud Gosain, 
6 MI A. 58; 19 H. К. 20; 4 W. R. P. C. 45; 1 Ваг. Р. 
©. J. 498, . Upendra Nath Nag v. Bhupendra Nath Nag, 


.  92Ind. Oas. 267; 21 О. W. N, 280, referred to, 


Appeal against 


dated the 6th of Mareh 1920, n 
БАСТ ‘appear from the judgmant. 
‘Babu Dwarka Nath 


Debendra 


те бумл у, 


s ‘the original business of the Saha family. ^ 


"The Municipal taxes and.the :liesnse "were 


. JABADA LAL PAL CHAUDHURY 0. BALABAM PODDAR., . 


Ohakraburity (with him | 


. of himself and brothers. 


:[1922, 

paid by Baburam in whose name the property 
was asquired. The le»rned iE ubordinate 
Judge has only deoresd with regard to 
Abhoy'a one-fourth eshare, І submit on the 
aes of the evidenes on the reeord -as ` to 
the purehase by Baburam with joint funda 
‘belonging to himeelf and his three brothers 
‘and the evidenee as to the property being 
kept separate from the properties of the. 
“Saha family, it ought to have been held 
sthat I am entitled to the. entire property 
/belonging to the four brothers. The deeree: 


i ..of the Court below should be sat aside. 
À a deeree of the Sub... EAS in 
ordinate Judge, Seeond Court, 24-Pergannabs . 


Babn Mohendranath Ray (with him Babus 
Panchanan Ghosh, Gopendraà Nath Das and 
‘Framatha Nath Banerjee), for the Respond- 
ent—I am the purehaser of the right, 
‘title and interest of.all the members of 
the Saha family. My submission is ‘that 
the property was purchased. by Baburam 
for the benefit of the whole Saha family. 
‘The burden cf proof: is entirely on them 
to show that Baburam purehüsed on behalf 
Refera to Moti 
“Lal v.. Kundan Lal (1). As regards the . 
separateness of the business, I submit the ' 
‘finding of the Subordinate Judge on the 
‘ample evidenca befdre him is quite eorreeb. 
That baing so, the learned ‘Judga has erred 
by not dismissing the suit wholly. The: 
‚property balonged to the nine members of 
*he Saha family and the plaintiff ean at 
best’ claim one‘ninth of the same, ° He ів 


-nob entitled to one-foucth, hs having. failed — 
` to substantiate his ease. : m 


‘Babu Dwarka Nath Ohakraburtty replied in 
brief. ` 97 | А 


JUDGMENT.—Tbe subject-matter of the 
litigation whieh has. culminated in this 
appeal is a valuable trast of land in the 
‘eastern suburb of this city; whiski admittedly 
‘belonged at one time to the Oaleutta Hlectrie 
Supply Corporation, Оа the 21st Dacamber ` 


1904, the Oórporation executed a eonveyance 


- of the: land in favour of one Baburam Saha, 


member of a ‘family ‘of Sahas, whose rela- 


-- ` (1) 89 Ind. Cas, 964; -25 O, -L.J. 681; 21 О, W: N. 


929; 32M. L. J. 468;-16 А, L, J: 320; 1 P, L. W. 490; 
19 Bom. L. В. 471,22 M. L.-T, 10; (191) M. W. N, 
46% 61, W.92(P.0). . ^. . 
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tionship will appear from the. following 
pedigree :— 


BAIDIYANATH SAHA 





. | 
Gobardhan, Biswanath,. Kamalakant, Prohlad, 


Kedar, Mathurauath, Bepin, 





Surendra, Mangal, Krishna, 


Коо КЕЕ 
Basanta. — Mulliók, 
K . 
рт, 
Sitanath. Keshub, 


Babaram. | Abhoy. 


4 


The plaintiff and the defendant are 
strangers to the. family of Sabas; and eash 
of them: slaims to have acquired exelusive 
title. to the. disputed: property by- pureliase 
‘at an exeeution sale, The history of the 
‘respective titles set up. by them may be 
‘briefly narrated at this stage. 

On the 25th August 1913, Abhoy Chandra 
‘Saha, a brother of Baburam Saha, obtained 
` в lean of Hs. 10,000 from: the- plaintiff, on 

.an.eduitable. mortgage by deposit. of title- 
deeds of. the disputed property.’ In ‘this 
transaction, he professed: to: ast on bshalf 
of; himself: and’ as Attorney. for his. three 
. brothers; in substanee, he hypothecated the 
property: on. the assumption that-he-and his 
thrée® brothers) were the only persons 
interested therein. The loan was поё re-paid, 
with the result. that on the 24st July 1916 
the plaintiff sued the mortgagors to realise 
his.dues. The suit was deereed on the 
7th September 1916, and notwithatanding 
the gbjection. of the prerent:defendant, who 
made. an. ineffectual attempt-to intervene in 


“the exeeution: ‘proceedings, the -mortgage ` 
property: was- sold on the, 10th July. 1917, ` 


The mortgagee himself beeame.the рогођавег 
and obtained delivery cf rossession through 
- Court on the 17th September: 1917. 


and was. eonstrained $o institute the present 
suit on the 28th April.1919, . 
Tho. defendant, who, as we have- seen, 


made ‘a fruitless endeavour to stay the. 
proseediogs in exeeu!ion of the mortgege-. 


deeree, claims to һауе. asquired titla at a 
вае held in exegution of a deereo for money, 
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He: 
could. not, however, obtain-aetua] possession ` 
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- obtained by опе: Isan Chandra Ohatterje® 
against all the nine members of the Saha 
family whose names аге set out on the genes: 
logical table as dessendants of the original 
founder, Baidyanath Saha. Chatterjee had, 
in his suit against the Sahas, obtained an 
order for attaehment before judgment ou 
the 2156 December 1914. Ohatterjea ` sab- 
sequently obtained a decree and brought 
the property to sale on the 2íst Novembor 
1916, whén the defendant became the pur- 
ehaser, The position, consequently, is that 
the plaintiff has purehased' the right, title 
and interest of the mortgagors under the 
equitable mortgage of the 25th  Augnot 
1913 (that is, of the four sons. of Gobare 
dhan: Saha), while the defendant has pur- 
chased the right, title and interest of tho 
judgment-debtors in the suit of Chatterjee 
(that is, of all the nine members of the 
Saha, family), The plaintiff contends that 

'the property purehased from the Oaleutta 

‘Electrie Supply Corporation was aequired 

.for the benefit of Baburam Saha and. his 

“three brothere, though the eqnveyanes was 
taken in his name alone, The defendant 
maintains, on the other hand, that she 
property was. aequired, for the benefit, not 
of the members of one branch alone, but 


. of all the membere of the Saha family. 


The question thus arises, what was the 
trus nature of the purchase effected on tha 
21st Deeember 1904. d 
The. prineiples applieable to cases of this 
ebaraeter are well-settled and need. not bs 
elaborately diseussed. As was observed by 
Lord Sumner in Мой Lal v. Kundan Lal (1) 
the burden of proving that a eertain cone 
veyanee standingin the name of one person 
. is benamz for arother under whom a third 
pereon claims, lies on ‘the person who во 
_Yaises the plea of Беңатї. Inthe process 
of this investigation, the Оопгё much 
teke, care, as Lord Shaw observed in 
' Muhammad Mahbub Ali Ehan v, Bharat 
. -Indu ` (2) to rest its decision, not upon 
.Suspieion bnut.upon legal evidence establish- 
ed by legal testimony, although tho 
- Court. need not approaeh. the. transaction 
with: that sc: upulous rigour which, iu other 
~ Sygtems of jurisprudence, may demand tho 
existenoa of the. clesreat positive evideneo 


(2) 58 Ind. Cas, 54; 28 0. W, 


N. 823; (1919) M, ¥7 
N.-607 (P.'0). о" 


ч 


% 
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ЈАВАрА LAL PAL CHAUDHURY U. BALARAM PODDAR, `` a s. 


(bat the ew facte owner of a property holds 


the rame. Чок the interest of another, The 
ense before us. ‘is reasonably free from 
А difficulty to ‘this extent, that the rival 


i sircumstaneer, 
| not alleged on either side that the considera: 


elaimants are agreed that the sonveyance 
by the Caleutta Electrio Supply Oorporation 
to: Baburam Saba waa not for his exolusive 
benefit. ‘It is the eommon case of 
both sides that the transferee acquired the 
‘property for himself and others; the only 
question is, who thesa other persons were 
—were they the members of one branch of the 
‘family, or did they inelude all the members of 
the family, For the solution of this question, 


‘the most important test to be applied is the: 


'souree of the purehace. money; for, as was 
"observed by Mr. Ameer Ali in Nriiyamont 
Dass v. Lahhan Ohunder Sen (3) where it is 
' asserted that ап assignment in the name of 
' one persón is really for the benefit of another 
' person, the vital test is the scurce whence 
' the consideration eame, Sir.George Fprwell 
' formulated the same ‘testi in different language 
, wlien -he observed in^ Bilas Kunwar v. Desraj 
' Ranjit ‘Singh (4) that in the ease of a benamz 
| txansaetion the trust of the legal estate results 
' to the man who pays the purchase: money. To 
' the same effeet is the decision of the Judical 
‚ Committee i in Parbati Dasi v. Batkuntha Noth 
© Das (5) whieh reealla* ihe earlier pronounce- 
‘ments in Dhurm Das Pandey v. Musammat 
, Shama’ Soondri Dibiah (6) and Gopeekrist 
' Qosain v. Gangapersaud Gosain (7). 
‘addition to this, as pointed out in Upendra 
! Nath. Nag v. Bhupendra Nath Nag (8), the 
* Oçurt Should take ‘into consideration the 
~“ question of possession . and - the. surrounding 
In tbe present case, it is 


- tion for the sonveyarce was paid by Babaram 
; Saha with his own money or, indeed, that 


A 


X8) '83 Ind. Cas. 462; 43 C, 660; 240. L, J. lh A 


+ WN, 522 10 M. L.J. 529; (1916) 1 M, W: N. 882; 8 
tT. W. 471; 18 Bom, L, R. 4'8,24 О. L, J. 1; 20 М.І, 


1 


T. 10 (P.C). 
(4) 20 Ind, Cas. 299; 42 I. A. 202; 87 А. 657; 19 Cl, 


* W.N. 1207; 29 М. L. J. 386; 2 L. W, 880; 18 M. L. T, 
77248; 18 A, L. J. 991; 17 Bom. L. R. 1006; 22 0. L. J. 


г, 


: 516; (1915) M: W. М. 767 P. C.). ^ - 
ҖБ) 22 Ind. Cas; 61; 18 О. W. N, 42% 19.0.1, J. 


. 129; 15 M. L. T. 66; (1914) M. W. N. 42; 12 A. L. J, 
` ` 29; 16.Bom. І. R. 101; 26 M L. J, 248 (P. O.). 


rater ore 1 Suth. P, C. J. 
: 147; 1 Sar. P. С. J. 271; 18 E. Б. 484 

: (7) 6M I A. 69; 4 W. В. P. C. 46; 1 Bax, P. 0, J. 
498; 19 E. R. 2 

(8) 82. Jnd. Cas. 267; 21 0, W. №, 280; : 
e 


in 


, within the jurisdiction of two. 


he had each separate fund at all: The 
money must &esording!y have been paid out 
of the funds of a family business carried cn: 
in the firm name of Gobardhan Saha. This 
певевваті1у leads to the question, who were 
the partners of this firm.. The ease for the 
plaintiff is that, the firm had only four 
partnera; namely, the four sons of Gobardhan 
Saha; the case for the defendant is tbat all 
the nine members of the Saha family, that is, 
all the deseendants of Gobardhan Saha and hia 
threa brothers—were partnere. The Sub- 
ordinate Judge has found on the oral evidence 
that all the members of the family were 
partners in Ње firm. The plaintiff further 
alleged thatthe business carried on upon the 
disputed land (on the east side of the canal) 
was distinct from ihe business conducted in 
the original premises (on the west side of the 
canal). This allegation has not bsen establish- 
ed on the evidenee, and,as the Subordinate 
Judge pertinently remarks, it is improbable in 
the highest degree that a separate business for 
the sams kind ‘of goods would be started by 
some of the partners in the original firm, We 
thus see. no reason to dissent from the 
conclusion of the Sabordinate Judge that the 
original firm où the west of the canal belonged 
to the whole family and that the business on 
the disputed .land to the east of the 
.sanal was an integral part thereof, There 
is no reasonable doubt that tha land was . 


. &equired for the family firm, and waz, indeed, 
_ treated as such in а suit for diesolution of the 


firm instituted on the 25th July 1943 by 


Surendra Nath Saha, the grandson of Biswa 
.Nath.Saha, No weight can ba attaehed to the 


eircumatanses that the tax was paid and the 
lieense was taken in the name of Baburam 


. Saba in whose name, the eonveyance stood ; 
> nor does the fact that ‘the tax and licenge feon 
,for tbe original firm were paid separately 


from those on assount of the bosiness of tbe 
disputed land, justify the inference that the 
two were separate and distinct, Woe must 
remember that the two plases were situated 
differant 
Municipalities, and this, would render separate 
assessment and воПео!їоп inevitable. There 
is thus no eseape from the conclusion that 
the -plaintiff has aşquired by his purchase 
. title to only one fourth share of the disputed 
land, end as his title relates back to the date 
of his mortgage, while the title of the defend- 


‚ Rot relates bask at most to the date of the 
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attachment before judgment.if not merely to 
the date of the decree subsequent thereto, tha 
plaintiff is entitled to priority to the extent of 
his one-fourth share. ‘We may add that no 
question has baen raised before пз as to any 
possible right of tha ‘defendant. t3 redeem the 
plaintiff. The inference follows that . the 
Subordinate Judge has rightly dismissed 

the. elaim in excass of an one-fourth share. | 

. The result is that the desree made by the 
Subordinate Judge is affirmed. and this appeal 
dismissel, with eoste, 

The өговв. 'objestione aré not pressed and 
are, therefore, dismissed. 


в. н, ` Appial dismissed, 





PRIVY COUNCIL. a 

APPEAL. FROM THE Parsa Hien Covet. 
: ‘May 31, 1922. : 
Present: —Uord Phillimore, Lord Carson, 

^ and Sir John Edge. 
| RAMSUMRAN PRASAD AND'ANOTHER— 
Е _PLAINTIF#s—APPELLANTS d 
"  wersus 

` Musaminat SHYAM KUMARI AND OTHERS 


‘+ Deranpasts—RE3PoxDENTS. 
* Hindu Law—OCompronlise by widow when binding on 
réversioner—Alienation by widow—Necessity, mean- 
‘ing of.” . ; ; Я E 


A compromise made bona fide for the benefit of 
‘an estate and not’ for the personal advantage of ‘a 
ı limited owner binds a reversioner quite -as much as 
, & decree on contest. [р. 73, col. 2.] 

Katama Natchier v. “Rajah of Shivagunga, 9 M. I А. 

` 589; 2 Ж," В. `P, С. 81, L Suth, P. C. J, 520;2 Bar. Р. 

.Q. 7. -805;' 19 E. В, 848, Tarinee Churn Gangooly V, 
‚ Watson 8" Co, 12 W.:R. 418; 8 B. L, R. 487, Khumni 

, Lal v, Gobind Krishna ‘Narain, JO Ind. Cas, 477; 88 


Т, A. 87; 88 A. 960,16 О. W. N.545; 8:A. L. J. 553. 


' 18 B&n.. L.R.427; 18 0. L. J. 575; 10 М. L, T. 26; 


:91'M. L. J. 645; (19011) 2 M, Үй, N, 482 (P. O) and : 


‚‚ Imrit Konwur v. Roop: Narain ‘Singh, 6 C, L. R., 76, 
, referred to. 

. Mohendra Nath. ди у. Shamsunnessa: ‘Khaiun, 27 
“Ind. Cas; 964; 21 O. І, J. i87, 19 C. W. N. ‚1980, 7; 
` followed. 

A widow can alienate for necessity, for instance, when ' 
. thére ате no other means available for the obligatory 
ceremonies to secure, the repose of the soul of her 
‘deceased husband. ‘A holder of a Hindu widow's 
estate can, in some circumstances, alienate immove- 
able property to pay the last owner's debts or, if 
. "there is no other available:source of supply, for ‘her 
‚ own or infant children’s maintenance. ,, Necessity, in 
‘this connection, has a somewhat special, almost 
technical, meaning. 16 does not mean actual com. 
pulsion” but the kind “of pressure which ће law 
` recognises аё. serious-and-sufficient, [p.72, col, 2.] . 
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Appaal from. а judgment.and desree of the 
Patna High Oourt (Mr. Justiee Roe and Mr. 
Justica Jwala Prasad) in First Civil Appeal 
No, 78 of 1915, dated the 9th August 1918, 
reported as 47 Ind. Cas. 697, affürming 
that of the Subordinate Judge, Darbhanga. 

Ме, Б; DeGruyther, К, O.. and Mr, Кен: 
worthy Brown, for the Appellant, ` 
„ Dr. Majid, for Respondent No, 1. . 

Messrs. Dunne,. K. C., and Sen, for the 
Respondents. . 
^ s А JUDGMENT. 

Lorp Ратллмове, —Тһө question raigad on 
this appeal is whether the reversionary heirs 

of one Brij Mohan Lal can recover possession 
of cartain property. which js said to have been 
alienated by his widow. as опе of the terms 
of a compromise of litigation originally 
brought by Brij Mohan Lal and continued 
iby his widow after. his death, He had 
begun the suit on the 18th July 1895, 
and died on ,the 22nd Dasember, The suit 

“was brought to enforee two mortgage-bonds. 
.There was a olaim by a prior mortgages, 
which eventually came up bafore this Board 
апа resulted in a desree which was generally 
favourable to the widow, but required her 
„to pay into Court a considerable sum to 
firat mortgages. She 
“paid thia, and then proseeded to exesute a 
, decree . for resovery of what, was due to 
hor on the morigage-bonds;; which was 
‘gasertained by the decreas to be the sum of 
Re. 1,41,959. Six of the properties were 
then put up for auetion on the 20th June 
1912, the widow having leave to bid,. and 
„ве bought them for the sum of Вз, 65,075, 
. Thereupon the judgment debtors ' filed a 
petition in objection: to the sale, and the 
.widow came to the compromise which is now 
impeached. 

By this sompromise she agread that the 
sale of tha six properties should bs set aside, 
and that-the. judgment. debtors should ba 
.allowad to sell them.agaia.to certain proposed 
purchasers for a sum total of Вз. 66,00) to 
ba paid over to her. It was furth:r provided 

that.jhe two other properties should be hers 
. to sell ani make what she e»uld of them, it 
; being estimated that she would probab'y 

obtain Rs. 5,000. The rest of the debt, 
Ra. 70,259, was remitted. ` 

Tae reversioners, hearing of this tranzas. 
' tion, apalied for leave to intervene ia the 
suit and oppose, but were refused, all theie 
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‘vights being: reserved. Thereupon the present 
‘suit ‘was instituted: by them, ‘praying tbat 
‘the order entering: satisfaction of the judg- 
'ment. debts” ehould be vaeated; ог a declara- 
'tion of their rights and for an injunetion and 
further. or other relief, They, said that the 
"ale was fraudulent, eollusive snd’ illegal. 

* The -widow, the judgment debtors and 
the pureharers from. the judgment. debtors 
‘all appeared and ‘defended. ‘One of the points 
ret‘up-on behalf of the defendants was 
that the widow’s- husband's. family was 
‘governed by‘ the Mithila Seliool of Hindu 
‘Law,’ which: gives larger powers to a Hindu 
‘woman when ' an estate-is vested in her than 
ghe gets under the'Mitakshara, This was 
'négatived' by: both Courts—and need not: now 
‘be -eonsidered. 
-~'On the other Band, bath Courts have found 


‚ that: there was’ по: fread ` ‘or eollusion, and- 


‘have taken the view that the eompromise 
‘should- stand, and have -dismigsed the suit. 
-Tke priccipal- ground on which-the supposed 
fiaud- rested was that the’ properties re- 
Teased: being “worth eongiderably more than 
"Bs: 66,000, the purehasers from the judgment. 
‘debtors had ' obtained very advantageous 
bargains, and thàt one of these purchasers 
‘was the widow's brother. 
however, having negatived fraud, it would 
‘reduite ап excaptionally strong "sase- to 
‘induée-this Bóard to take a eontraty view, 
-end indeed the appellants have not ventured 
6 qnestion: this part of the decision. 


poe 
Case 


' The points further to be decided are, first 
oft all, whether: the widow or anyone 


“holding What is known ав a Hindu woman's `: 


' gatate; especially : perhaps if that estate 
" gonsists- cf immoveabls’ property, can som- 
promise in any oireumstanees, and másondly, 
whether this «ompromise ‘is suffitiently 
< feasonable for the Оопгіз to allow it to 
` stand.. 


Their Lordships have been invited in an : 
' (laboráte argument which has reviewed all 
` the'authorities to hold either that there: ів 
: ho sueh: power of sompromise at all, or that 


: a compromise whieh results in the surrender 
‘of land must be treated on the footing: that 


-sach am alienation is: on the same footing .- 


with other alienatións of land which the 
holder of a Hindu: woman's estate: вап make, 


‘Both Courts, 
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11998. 
It should be observed’ is^ limine that: the 
word ‘nesessity,’ when used in.this connestion, 
has а somewhat spesial, almost teshnieal, 
meaning. А widow dan alienate if there: are 
no other: means’ available ‘for, the obligatory 
ceremonise to seeure the repose.of tle soul 
of her husband, А lioldér of.s. Hindu ' 
woman's estate: san in some. sireumstaneea 
alienate immoveable property to. pay. the: last 
owner's debis, or (ii there is no other avail- 
able sourca of supply) for her own or infant. 
children's maintenanee.  Neeessity does. not 
mean astual compalsión, bit the. kind of 
pressure whieh the law résognises as serious 
and sufficient: 
Bearing this in mind their Lordships will 
proeeed to sonsider whether an alienation, 
which is the result of a sompromise or the 
mode by whieh, a eompromise. ig:earried into 
effeet, should, .if the compromise-be resonable 
and prudent, and». for- the- interest of the. 
estate, fall within the power of the holder 
of a Hindu woman's estate, either as being. 
an alienation which. is to be deemed: to -be 
indueed by nesessity, or ав being in a- parallel 
position to an.aliénation indueed by necessity, 
It may be observed: at, onse; that. the argu- 
ment whieh would refase authority to eom» 
. promise in.any- case.would.have.verg; extreme 
.sonseqnenses. Ai Hindu: woman-~ might be 
party to a litigation soncerning considerabla 
-immoyeable: property, might ba suesesafal in ` 


“thé First. Court and be. Ahreatened.-with an 


- appeal, and hava then: as: 'suggestiom-from the 
adversary that if sk@would part with ‚а single 
item: of, propérty or & few йаг: hé would 

Ле. .the -judgment: stand. She. would have, 

if:the argument! were sound, tooréluse! the 

suggested  comprcmise, dnd’ be’ prepared” to 
fight the ease up to the Privy. Cotinsia,, Or 
rit might bé- put in; another ‘way: Her 


, opponent eould:never suggett .в compromise, 
. because he would know that any. compromise 


: wóuld^bé upsets. It would be very urdésire 
able. in the interests of property: owners 


~ аб this, extreme-doestrine: shonldxbe: upheld, 
` and: their: Lordships; : after 'sonsidetátión- of 


- the: authorities that have’ been sited: to 


namely, that they'are justifiable by necassity . 


“and necessity cnly, 


o: thém, 
are, glad: to. find. shat they are- not, driven 
-to.any sueh extreme position, 

Тһе: саве of Katania "Natehier ү; Rajah of 


1 эмн (1), decided: in 1864, тев Кав 


д (93.1 А; 5801. 2 W: R. -P; C. зы таб, Р; 0, 
J. 5202 Sar. P; Ox Jp- one 19-0; R:848,- i 
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béen broüght: to their Lordships’ notiee, Has 
no diréet bearing upon. the point now to be 
diseusacd: but it i prehaps useful as an 
introduetory | statement. Their Lordships 
there Keld'that. a décree fairly and properly 
obtained sgainst‘a widow binds the suseeed- 
ing: heifs- because the wholé -estate is for the 
time: vested’ in. her, absolutely for some 
purposes, -though in some respects for a 
qualified interest, and because until her death 
iteóuld not be aseertained who would be 
entitled to sueeced (page 604),* 

To Tarinee Oliurn Gangooly v. Watson $ Oo. 
(2), decided in 1869; the High Oourt at 
Caleütta had to deal: with the ease of a widow 
who was under age and had a minor sop, and 
tke Judges: Беја that if: she was properly 
represented in the suit they. must treat the 
matter as:standirig precisely аз if she had 
been of ege, and had аве on her own 
bebalf; that it was erroneous:to look проп 


thé transastion simply. as an alienation. by. 


lier, and: that she had full power to compro: 


mise а euit or even to have entered into a - 


compromise before the suit was brought, 


In Khunnt Lal ү. Gabind Krishna Narain 


(3), desided in 1911, an agreement of eom- 
promiàé: was made- between the danghters: of 
the. pred:ceased son of a convert. from 
Hinduism. to Muhammadanism, and. his 
heir-at‘law, Бу. which. the property was 
‘divided into eertain sbares, betweer the 
daugkters and the alleged  heir-at-law, 


After-the death of the daughters, the beirs. 


in reversion elaimed the cs'ate against. the 
derivative purehasers from the heir-at law, 
puttirg their басе in this way, that the heir- 
5t-law'a title: eame under an: alienation made 
by: the daughters.without justifyirg necess ty, 
and ghat, therefore; neither he nor his 
derivative purehasersould.hold the property. 
This Board held that the. compromise. on its 
true eonstruetion did not mean an alienation, 
and thatit was. not right to взу that-the heir. 

at law or the derivative purchasers -derived a 
title from the daughters. It is obvious that 
to put it as the respondents in that ease 
did, that the. purekasers derived title from 
the: daughters; was. bagging the question. 


(29:12 W. В. 418; 8:B. L; R. 487, : 

(8 10Ind. Cas. 477: 38 Т. A, 87; 83 А, 356,15 C. 
W. N, 040; 8: A. Li J:5527 181 Bomi. Is. Rz 427418 Oc 
І, Ј. 676; IO. M. L, T. 25; 2F M.-L. Fe G45} (1911) 2 
M. W. N, 432! iP :92» : 
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_prastisally unimpaired. 
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The property ‘belonged to опе: ог- other, or 
possibly (both; of the parties to: the dispute, 
and һе: ‘eompromise proceeded upon the 
footing: that it’ was uncertain in which of 
them the. title was. Ав their Lordships pus 
it, it was: based on the assumption that there 
was-an antecedent title of some kind in the 
parties, and the agreement acknowledged and 
defined what that title was. 

It was eontended in the present appeal 
that this Board had:laid down in the aase of- 
1ттй Konwur v, Roop Narain Singh (А), 
decided in .1£80, “that it is clear thet 
daughters could not be: bound by a eompro- 
mise made by the widow under any cirenm- 
stances ;” but it. must be remembered what 
that-ease really was. In a dispute betwecn 
a-person elaiming to be an adopted son of 
the previonsiowner and the widow and her 
daughters who would have titles after her; 
the widow gave up her daughters’ rights 
in: -eonsideration of her own remaining 
Sueh а eompromiee 
obviously sould not stand; indeed it is nof 
а вошрготівз at all. if the language in the 
sentence quoted is rather wide, no one 
referring to the case: in .full sould be misled 
by it. 

Their Lordships: are of opinion that the 
true doctrine is laid down in Mohendr: Nath 
Biswas v. Shamsunnessa Khatun (5) desided: 
in 1914, A compromise made bona fide for 
the benofit of the estate and not- for tho 
personal advantage of the limited owner will 
bind the’ reversioner quite as mueli as a 
decree on eontest. 

. This being £0, their Lordibips proceed to 
enqoire whether this sompromise із опе that 
can be supported on these prineiples, At ihe 
outset it is a etartliog one. Assuming, ве 
upon the whola appzars to be the case, ‘hat 
the -two reserved properties were worth 
Rs. 5,000 for whieh they were to 
stand, the . widew took for the estate 
Rs. 66,000 plus: Rs. 5,000 ог Rs. 71,000 in 
all; and gave up all but as mueh, Rs. 70,: 53. 
Moreover, her petition to the Court presented 
in puresuacce of the compromise in order to 
effeot the necessary entries on the Court 
register, stater, and the widow. herself has 
stated in ev:dence, that one of her motives 


(4) 6 C, L. R. 76. 
' (6) 27 Ind. Cas, 954; 21 C, UJ, т 1 19 0 ur 
1280. 


n E  ÍNDIAN OASEÉ. 
NAZIR AHAMAD 0, SECRETARY OF STATE FOR INDIA. 


was. the fact: that the judgment. debtors were 
related to her and. belonged to a respeetable 
. family, whieh she did not wish absolutely 
. to impoverish, and tbat sbe gave up her 
rights after an entreaty: by one of the 
judgment debtors, who said.that.he had no 
property left, On the otber hand, it does 
not appear that the judgment.debtor or 
debtors had any available property ; one was 
said to have nothing but the house be lived 
in, whieh was itself eneumbered, 

. Then somes the question, what was the 
. value of the "property released Р . It: would 
Lave been eesy for either party to bave 
produced evidence nearly eonelusive upon 
this point, but they have failed to do: so, and 
the Courts -have been left toa series of 
inferences. The sub-sales were for Ев, 69,000, 
and if we are to take it that there | was no 
fraud, it is reasovable to suppose that this 
would be the full value, not perhaps:as 
between willing purehasers and willing 
sellers if an undisputed title were conveyed 
but-very likely as mueh as the widow would 
have realized if she had re-sold; and if this 
be the case, all. that she has given up is 
Rs, 8,000. While, therefore, giving all 
weight as against the validity of the eom- 
promise to the point that the widow was 
partially aetuated by motives whieb, how- 
ever laudable in themselves,did not entitle 
her to give.up property in whieh she had 
only a partial interest, their Lordships do 
not see that a soreession of Кв. 3,000 out of 
. Re. 69,С00. to buy off. the opposition of 
the judgment debtors, whieh had crystallized 
into a petition. of objeetion, was otherwise 
than reasonable. . ^ 

. -Litigation in respeet of this very subjeat- 


matter bad already onee taken the widow to. 


. tbe Privy Couneil, and though the objestiona 
. of the judgment debtors were of the stock 
kird.and not likely to prevail, still with 
judgment-debtors who had little or nothing 
to lose,it:was likely that their objections 
would have been sarried-as far as the High 
‚ Court. 

- Their Lordships do. поў find it nesessary 
ta consider «whether the judgment of the 
High Court, in so Ѓат· вв it places the 
burden of proof upon the present appellants, 
is absolutely and without qualification sound; 
but upon the: fasts found by both Oourts in 


India they agree.in the eonclusion to-.whieh — 


«hose Courts came, 


One further observation should be made. 
It was suggested in argument for the appel- 
lapts that.there was a greater sanotity.in 
immovesable than im moveable _ property 
forming the estate of a deseased Hindu. .1f 
tbis be the ease, as to whioh their Lordships 
do not find it neeessary to pronounee, it 
would be earrying technieality to. an excess 
to eonsider this property as immoveable prop- 
erty. In the hands of the deceased and in 
the hands of the widow till the sale 1% was 
money sesured by a mortgage on immoveable 
property. ‘For a very brief period ‘it -might 
ba said that the widow had converted the 
property by her. purebass at. the sale; but 
even,.this-ean hardly be said. The sale had 
not been sonfirmed and the compromise was 
upon the very point whether it should be 
confirmed, that is, whether the property should 
be eonverted, In these cireumstanees there is 
no substance in the suggestion that the com- 
promise is more difficult to uphold, because 
itresulted in an alienation of immoveable 
rather than of moveable property. 

Their -Lordships wil), therefore, humbly 
advise His Majesty that this- appeal be dis: 
miesed with опе веб of coats. р 

N. К, Appeal dismissed. 


--folioitor& for the Appellant.—Messrs. 
Watkins and Bunter: | 

* ‘Solieitor for Rsspondent Nc, 1.—Mesars. 
Truett and Francis. : 

` Solicitors for other Respondents, — Messrs. 
Pugh & Oo. | 





CALCUTTA HIGH OOURT. 
· ArrRAL FROM ORIGINAL Decree No, 71 or 
: . 1920. o @ 
March 24,1929. - -` 
Present :— Јазіїве Sir М, R. Obatterjea, KT., 
and Mr. Justioe Pearson: ` 
NAZIR AHAMAD CHOUDHURY 
AND AROTHER— PLAINTIFFS — APPELLANTS 
NEM . versus . | 
Tan SECRETARY or STATE вов INDIA 
тч COUNOIL Амр отнеке —HRESPONDEATS, 
Noabad londs—Government's position, whether of 
ordinary Zemindar— Government, if bound to settle 
lands with party in possession—Re-formation in-situ. 
. The Government stands in the same’ position as 
an ordinary Zemindar in, respect of noabad lands. „1% 
may settle the lands like auy ordinary Zemindar 
and is not bound to grant a pattah of thosedands to 
the party in possession. [p. 19, col. 1.]. з 
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: Dharma . Charan, Dey v. Ramesh Chandra Roy, 24 
Ind, Cas. 820, Aminaddi v. Parini Charan, 52 Ind. Сав. 
678; 24 С: W, N. 211 at р. 214; 20 C. L. 7, 664, Sheikh 

Havari v. Khanoo Mirda, 4 W.R. 62, referred to, ' 
^ : Mohomed Israil у. Wise, 21 W. R. 327; 18 В.Т, R. 

118, Watson J Co. v. Range Brojo Soonduree Debia, 17 
W. В. 376, Mohini Mohun Doss v. Juggobundoo Bose, 
9W. В 819, Prosunno Ообтат Roy v. Secretary, of 
State for Indiain Council, 26 С. 792; 8 О. W.N. 695; 
18 Ind. Рес. (м. в,) 1107, Haider Ali v. Secretary of 
State, 4 Ind. Сав, 49; 18 C. W, М. 286; 9 C. L. J. 265, 
Ganga Das, Sil v.. Secretary of State for India in 
Ceunci 82 Ind. Cas 752; 20 О. W. N, 686, distin. 

ished. : : Ў 

: If the lands are re-formations ín situ the question 
whether the accretion was slow and imperceptible 
or not does not arise, [p. 76, col. 1.] : 

Appeal with, eross-objestion against a 
decree of the Officiating Subordinate Judge, 
First Coürt, Ohittagong, dated the 28th 
Febrnary 1920, à | 

Babus Jegesh Ohunder Roy and D. L. 
Khastgír and Maulvi Muhammad Nurul Hug 


Ohoudhury, for the Appellants. 


Babus Dwarka Nath Ohuckerbutty, Surendra 


Nath Guhaand Chandra Sekhar Sen, for the 
Respondents. NE : 
JUDGMENT.—This appeal arises out 
ofa anit for possession of certain plots of 
land, on the allegation that some of the plots 
were re formations on their own land, that 
the remaining plots were aceretions to the 
- lands re-formed, and that the defendant 
No. 1, the Seeretary of State, settled the 
lands with defendante Nos. 2 to 5 disallow. 
ing plaictiffe’ petition for settlement. 

The Court below gave a  desrea to the 
plaintiffs. for роғвеєвіоп of the partion of the 
Лапа found ‘to be re-furmation of plaintiff's 
land and dismissed the suit in respect of the 
rortion whieh was elaimsd as an accretion. 
The portion whieh was found to be re-forma- 
tion of - plaintiff.’ land’ eonsisted of Dags 
Nos 6889 and 6890 and portion of 6888,.and 
the Maim cf the plaintiffs was deereed in 
'respeet of iueh plots. The appeal, there- 

- fore, relates to the land situate to the north 
,of Dag No, 6891, and to the west of the 
northern part of Dag No, 6288 and the land 
to the west of the Dag No. 6890.. 

. Cross-objeetions have been preferred. by 
‘the respondents Nos. 2 to 5 with whom the 
; lands were settled by the defendant: №, 1 
(the Sesretary of State) and relate to Dag 
No. 6889, the northern portion of Dag 
. No. 6888, and the norrherr po: tion of No, 1762, 
‘There is no crcss-objeetion with regard to 


‘Dag No, 6899, 


< Ав the or ss objeation raises the question 
of the eorrectness of the finding of the Court 
below ín favour of tho appellant we would 
dispose of the cross-obj:otiou first, 

- It is contended on behalf of the respond. 
onta that the kabultyat dated the 19th March 
1916 (Exhibit 5) under whieh the defandants 
obiained.a leasa from tome of the Dattas 
who had 12-annas share of the landa refer to 
the entire Dag No. 1732 whieh eomprises 
these plots and Dag No. 203 (which is not 
covered by tha suit), я 

- It is urged that the de eription in the dosu- 


. ment is absolutely clear, that there being no 


ambiguity, the Court ought not to have 
ordered a local investigation; and that the 
entire Dag No. 1762 acsording to the descrip. 
tion falls within the kabulyat, The kabultyat, 
no doubt, refers to Dag No. 1762, but it is 
contended on behalf of the appellant that the 
word “entire” refers only to Dag No. 203 
whieh does not relate to any land in suit, 
However that may be, the kabultyat purports to 
demise lands “appertaining to -Taraf Azam 
Fateh” which the lessors obtained under the 
patta dated 8th Joist 1210 -Maghi (20th 
May 1848). The -lease, therefore, was in 
respset of landa of Taraf Azam Fateh only ; 
it had nothing to do with -Taraf Joy Narain 
Ghoshal. єс. 

16 is also to be observed that the patta 
dated 20th May. 1848 [Exhibit 1 (1)] vafers 
only. to Dag No. 6888 (the southern portion) 
whieh corresponds only to part of Dag 
No. 1762. Neither No. 6889 nor No. 6890 ever 
belonged to Mahal Azam Fateh, but belonged 
to Talok Joy Narain Ghoshal. The kabultyst, 
dated 19th Mareh 1916, does not mention 
Joy Narain Ghoshal at all. 

1$ is contended on babalf of the respond. 
ents that the area mentioned in the kabulsyat 
would eover the entire land, That i8 not . 
elear, But even if it is 80, the boundarieg 
also should be taken into consideration, The 
western boundary of No. 6891 would not oover 
the entire western boundary of No. 1762; i; 
would cover only a portion of the western 
bonndary. Having regard to the faots 
mentioned above, and taking the dosument 
as a whole, we think that the Oonrt 
below is right in holding that the defendant's 
lease did not eover the Daga deoread to ths 
p.aiotiff, and thet the cross objestions mu i 
fail. on 3 E Ы 
/.T.rning new to the appeal its li, the firag 


X6 


question to be eensidered is whether the 
' land in reepeet of which the plaintiff's elaim 
bas’ been disallowed; was an accretion to the 
plots of land which have beeu'déereed to the 
‘plaintiffs and whether the Oourt below is 
wrong in holdirg: that it 
accretion. 

It is eontended on behalf of the appellant 
that there was no defence by the Government 
that: tlie seeretion was: not gradual and 
impereeptible,' nor was: there any evidenee in 
support of such a case and we were referred 
to the evidence of some of the witnesses 


to show ‘that ‘the aseretion was- gradual and : 


imperceptible. 
It appears, however, that all the lands now 


` in dispute were.in existence im 1839: They © 


were submerged: ‘shortly after, and re-appear- 
ed shortly before’ the- Cadastral Survey. 
"They: ean be, and have been, identified by-thé 
Commissioner: who in his report. (whieh has 
not’bean sliallenged by either party)’ states 
that they are:re-formations in situ of Mcuza 
Kattali. Ima suit brought by the Duttas in 
1914.i in ‘Fespect of Dags ‘Nos. 6882 and 6888 
they stated-that'the western portion thereof 
Ead been washed away by the sea long ago 


and re-formed’ zw situ since a: few years:bafore: 
the Cadastral Survey. Ifthe lands are re-forma- 


‘tions è in situ the question whether the acere- 
tion was slow: and: imperseptible or -not: does 
not arise, Thé Court below has‘ held that 
‘they are re-formations én situ of‘lands belong- 
ing to the Government and Кав also found 
- that there was no- gradual: and imperaeptible 
“aseretion, ' 
- The-plaintii No.. 2, ‘Gouri Oharan; admits 
“iñ his? deposition- that! ‘the "western" portion 
of the disputed lands" which- liave filled up 
. ig Government noabad'proporty:” He adds: 
ӨТ tried: to have a settlement of it as an 
aceretion to- the: Каті ‘mahal on the east but 
got none, I am: ready to pay: fair and equit- 
able rent for that ` 
у place he admitted “the said’ secreted ‘land 
is noabad land but b can't. say if itis’ Bliabek 
moabad." ' . 
We accordingly agree ‘with the anding of 
the Court below om this point. — ' 
"It is contended, however, that even if the 
land 18 not ‘an aceretion to the plaintiffs’ land, 
' they: were entitled-to the settlemant -of the 
. land on the ground-of contiguity and posces: 
sion. It has been strongly urged before us that 
the defendants Nes. 2 to 5 obtained settlement 
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was not an. 


‘others, 


portion” and in’ another 


i as 


from. the Secretary. - of. State. (defendant. 
No, 1) on the representation that the: entire 
Dag. No.: 1762 belonged to them; ав now, 
found’ by the Court below’that Dag Nó;. 1762 
beléngs Чо the plaintiffs and that, therefore, 


tke.ground upon, which-the.Jands were settled: 


with. defendants Nea. 2.to:5: fails; 


Theres во: doubt; as would appear’ fiom, . 


the: application, for settlement mada,—by. the, 
defendants, dated the. Sth, -November -1,9163 
that they prayed for settlement on: the 
round of their liaving- obtained? nattah ‘of 
the lands from,the, Duttas, and Having Been 
in роввеєвіоп of the " said land along with 
the Deg No. 1762'as appertaining to the said 
raiyati.” In the order sbest of the KEas 
Tebsildar, dated 23rd April 1917, it is stated 
that " Faizali and others claim "it on the 
ground of possession as contiguous to the 
lands of* their jote ` comprising О.8. Plot 
No. 1762,” арӣ again “ Faizali is. possessing 


hot only ‘the desretal land but’ the. whole . 
of О. 8, plot No. 1762 and ‘the present’ plot E 


No. 18." 
'" The Khas Tohsildar evidently waa undor 


Faizali and others from the Dutta eomprised 
the whole of plot No. 1762. He says: Darga 
Charan Datta relies more upon: the boundary 
than upon the plot number given in schedule 
of the jote ‘lease granted’ to, Faizzli ‘and 
But from the jote lease: itself 
it is quite clear that the whole: .of 
plot No. 1762 and s portion of has plot 
No. 692-were settled with  Faizali and: 
others."* The Khas Tehsildar took a kabultyat 


Й 


_the impreesion that the. lease obtained. by : 


from the defendant on. that very, day ‘(23rd  . 


April 2917). The. Collector. approved ‘of 
his order on the . 4th May 1917. - The Kbas 
Tehsildar received: rent .on the 18th, June 
1917-from the defendants, though акырайа 
was granted later on the 26th.July 1917. 
The Commissioner upheld the order ofthe 


- Collector on the 17th August 1917, ` The 


Khas Tehsildar who has been. examined in 
the "prerent; caso says’ that be “did not make 


- ару inqairy ae to any aesretion as it was 


not an aseretion,”” * and that other.landa i in 
the chur were also Jet out rot on the- ground 
of secretion but on the ground of sontiguity 
and- possession.” 

Tte: Seeretary of State 
statement’ stated: 
ei uated 


in his written 
“The said land being 
éontiguous west of O. S, plot- No. 


--1762 whieh is eovered. fully by the їеаче of 
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defendants Nos. 2 and-3 of date 6th. Chaitra, 
1277 granted by defendants Nos. 7, 8 'and 
‘11 жав settled with defendants Nos. 2 to 5 
on 28rd April 1917. 

There is no. doubt, therefore, that the 
lands were settled with the defendants on 
. the ‘ground of -eontiguity and. possession. 

. It is eontended on-bshalf of the respond- 
ents that -the land might have been settled 
on the ground, of its’ being contiguous to 
plot No, 6891 whieh belonged to Rezakali— 
опе of the persons who obtained settlement 
of the land. from Government, Bat the 
order sheet of the Tehsildar shows that the 

Лава was settled'on the ground -that іб was 

‘sontiguous to Dag No, 17€2. 

Then it is contended on bebalf of the 
respondents that the plaintiffa were not in 
_possession of thesgJands. The respondents 
do not ‘say they were in: possession of these 
‘lands before they obtained settlement. What 
they say is that-the lands were sandy: and 
chur and not eapable of cultivation, and 
that at that time no eultivation was possible 
without raising an embankment and во, after 
obtaining settlement, they eonstrueted bunds 
„апа brought the land’ ander cultivation, 

' Referense is also made to an application 
submitted . by, the Duttas in Settlement 
„Оазе. No. 200 of .1916..7 dated the 17th 

.February 1917 sin which 16 'was-stated that 

.the land on the-western. part does not yield 

‚апу paddy even. now. 16 remains under 

desp water in the rainy season. I Perens 

by catehing fish, ete. 

Reference із also made to certain ek sona 
kabulty ats, Produced on behalf of. the 
‘plaintiffs and -eertain other documents to 
‘show that the western. ‘boundary of the land 
dealt with by them -was deseribel jas dhum 

‘chur cor sandy ‘chur. It. is -acsordingly 
eontended that the lands- were not eultivated 

‘and that: they were not in possession of the 

plaintiffs, 

In the 10th eolumn of Exhibit 25 ( Dispute 
їп settlement operation), however, it ia stated 
‘that . the khas mahal Dag No. 18 (which 
somprises the whole of the disputed land) 
was formerly posssstel by Ram Chandra 
Datt and that then it was possessed by 
Faizali and othera sinse ii; was leased . ёо 
them. 16 also appears from the report in 


the:Settlemsnt ‘Case of 1909 10 that eertain. 


persons, the Dattsamong them, had trespissed 


‘on the lands of Daga Nos. 644 and 602, without 


. east. 


the perm‘saion of ЕРТ and had sowed 
paddy therein. Dag No. 692 somprises tho 
disputed lands and it is stated.in the report 
with referenca to Dag No. 692 that ‘‘thera 
will be about 500 Aris of paddy.” This 
report was on the 4th November 1911. 
u^ learned Pleader for the respondents 
Nos. 2. to 5 contended that the raport 


"referred to plots Nos. 6889 and 6890; but it 


‘refers to Dag No, 692 which comprises all tho 
plots, The Khas Tehsildar in his deposition 


‘ways that he learnt cn inquiry that paddy 


was being grown on the land for tho 
‘previous two or three years, This inqury 
he made just before the settlement with 
the defendants, 

Now, the defendante, as already stated, 
do not claim to have been in possession prior 
tto their obtaining settlement from Govern. 
.meni;anddf avy one exercised possession over 
the lands, it must have been tha plaintiffs, 
rwho were in possession. of the lands to the 
"The evidenee shows that, at any rato, 
the land was under cultivation for two or 
‘three years before 1917, even if we agres 
"with the Court below in holding thas the 
oral evidenee as to possession adduced by 
both parties is not satisfactory. Tho learned 
‘Subordinate Judge, however, in eonsiderinz 
‘the question of limitatien says: 

“ On the-evidense and probabilities, there. 
fore, I fied this issue partly .for tho 
. plaintifis;? - ' 
' ltis contended on behalf of the respond. 
ents that the Court below merely. meant 
‘to ‘hold that the suit was not barred with 
respect to the plots for whieh the plaintiffs got 
‘a desrea in that Court. Bat'that is not s3, 08 
‘appears : from other passages in the judgment, 
namely, ' '( have disbelieved the defendant's 
possession, even bona fide «possession in any 
‘portion : ‘of the disputed land," and again : : 

"The more fast of possession cannot give 
plaintiffs any right as they have not admittedly 
‘asquired any right by adversa possession 
against tho defendant’ No..1 чечен 
he Government." 

"We: are assordingly of opinion that the 
plaintiffs were in possession of the lands. 
‘The lands were :eontizuous to the lands of 
the plaintiffs..which wera in their possassion, 
The .Оопгь. below, however, has-disallowcd 
the claim for these plota вз they are noabad 
lands. 

The question, therefore, for consideration 


: Tehsildar. 


E 


48 : INDIAN -CASEB. 


[1932 % 


NAZIR AHAMAD t. BSEORETARY OF STATE FOR INDIA. 


is whether in respeet of noabad lands, 
Government has a right to settle lands with 
whomsoever it likea, 

* That the səttlement was made on the 
ground of eontiguity and possession, is elear 
from the proceedings, and reference is made 
even to sation 13 of Regulation VII of 
1822: in the order of ‘the . Khas ‘Mahal. 
But it haa been contended before 
ову the learned Senior Government Pleader 
that if Government had. an absolute right-to 


settle the land with anybody it liked, it was- 


immaterial what prosedure was adopted by 
the. khas mahal officar; and-.that if ару 
erroneous prosedure was adopted by: the 
officers of the Government, it would not 
ereate any estoppel, or confer any right upon 
the plaintiffs to claim settlement, . 

Тһе · determination o£. the: precise nature 
of the right of Government in noabad lands 
. ig not free from difficulty. "The nature and 
` incidents of: .xoubad lands have not been 
diseussed by the Conrt below. The plaintiffs 


‚Чо nob.appear'/ to. have raised the question, . 
as: their -ease was. that the. land was an- 
-aseretion and that they. had a right to. 


Settlement. They: did not pray in their 
plaint. for settlement: of . the land. on: the 
ground cf.eontiguity and possession though 
the facts were stated, Subsequently: they 
-applied, for. amendment of. the plaint. but 
the: applieation was disallowed. ` 
-The learned Pleader for the appellants 
. referred. Ёо. section 5, Ohapter.IL of. the 
Bengal Survey and Settlement Manual, 1917 


(page 2) where it is laid down that ' ‘the ` 


assessment of revenue in tamporarily-sottled 
'. private:estates will: always, bs made under 
' Regulation VII of 1822; In such estates 
where; there are proprietors . but no tenants 
-the whole. settlemónt will ba carried out 
;under, that Regulation АА and eontended that 


if the. lands are to be settled noder. Regula. - 


tion Vil of 1822, then the appellants have 


.& right. to settlement, beeause under seetion - 


. 18; of the. Regulation, possession is not to ba 
disturbed. But sestion 5 of the Settlement 
‘Manual deals with the assessment of revenue, 


noabad lands the. Government atanda in the 
same position as an ordinary. Zemindar, 
"The cases of Mohomed Israil v. Wise (1) and 


1 
wes 


Со А AP с Ы 
(1) 21 W. В, 82%, 13 B. L,R.118 -o 


.learned Government Pleader 
-Sarada Charan Mittra’s Land Tenures ih 


Watson § Оо. v. Ranee Broo Soondures Dobia 


(2), referred. to on behalf of the appellant, 


-bave ‘no bearing upon the present ease, 


The first deals with a* lakherajdar!s right to 
settlement, and the latter with the right to 
Permanant Settlement of chur lands under 
Regulation XI of 1825. The-case of Mohini 
Mohun .Dors v. Juggobundoo Boss (3) also 
relates to в case'of aceretion under Regula: 
tion. ХІ of .1825. On behalf of tha 


-respondents we were referred - to eertain 


passages from " Selections from the Recòrds 


. of the Board of Revenue, L. P. correspondenea 


on the settlement of the noabad laud. in tha 
Distriet ‘of Ohittagong.” The. qnestion 


whether noabad ialuks i in .Ohittagong should - 


be treated as “estates” is diseussed in Mr. 
Oarlyle's letter to the 


Chittagong dated the 6th July 1891, (see 


Volume V, page 143). We have not, however, . 
elear ` 


been referred to any ‘definite and 
decision regarding soabad lands. It appears 


from.the letter of the Government of Bengal: 


to the Board of Revenue "dated: the ..3rd 


November-1891-(Volume V, page 158:159) ^ 7 
that the noabad talukdars willnot-háve three '. 
incidents оЁ the proprietary right, vie, the- ` 
:right to partition, 
. and to maltkana, 


to а Beparate account 
taluks. 


(4).(known ав thé Ramoo case) ; and Haider 


Ali v. Secretary of. Statè (5) ånd Ganga: "Раз. 
Sil v. Secretary of State for India in Council. 


norbad_ taluks: - The 
referred to 


(6) also- relate to 


Bengal, 2nd Kdition, page 42, where it is 
stated that “ Regulation lII of 1828 
declared, the absolute right of Government 
to those -noabad lands.” Regulation III of 


1828 does not, however, appear to refer to 
Seation 13 of. 


noabad : lands in Chittagong : 
the Regulation refers to lands in -the 
Sunderbans. He also referred to Rampini’s 
Bengal Tenaney Aet, 4th Edition, page 
17, where a referenee is made to a letter · No. 


- 1792-1793. dated the 24th July 1893 from 
: and the question before us 18, whether in’ . p 7 an 


(2) 17 W. n. 376. PO 
(8) 9 Ү, В. 
«69 во. 192; то. W. N; 695; їз Ind, Deo. (N. 8.) 


V8) 4 Tad, Cas, 49; 18. С. ү. М. 283; 9 0; L. PA 265, 
+ (6)-82 Ind, Cas, 752; 20 0, W. N.. 636... К 


Commissioner. of. 


‚ АП these refer to noabad- А 
The- cases of Prosunno Coomar Roy. | 
у. Secretary of State for India in Oaunecil К 


Vol. dax) 
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the Government of India'tọ the Government 


of Bengal i in which it was stated that zoabad ` 


taluks in ` ‘Chittagong were to be treated as 

“tenures” and not as "estaies". That in- 
dieates that Government is & propriefor in 
respect of noabad ‘lands. In the esse of 
Dharma Oharan Dey v. Ramesh Ohandra Roy 
(7), . the learned Judges observed that 
noabad land island whieh forms part of a 
Government estate, If noabad ів a Govern- 
mènt estate, it would be similar to a 
Government khas mahal. In Aminadd? v. 
Tarini ‘Charan (8) it waa observed that as 
proprietor of the khas mikal, Government 
` stands in the: same position ae а private 
, Zemindar. 


As stated ` above, the real sontent i in the | 
lower Court did not tuto upon the nature ` 


and insidents of noabad lands: and although 
the" matter has been argued before us on 
appeal, and the. question is ons affecting a 
large "number of interests in Chittagong, 
it éannot: be said that the evidence in the 
lower: «Court was directed to the point 
upon any somprehensiva or exliaustiye ` seale. 
We: sàn only ` give our derision upon sash 


materials ‘as hava bsen pes before ug in^ 


the present case,” ^": 

Having. regard to' tho 
Ternansy Aci mentioned above; and to the 
observation in the oase of Dharma Oharan Dey 
v> Ramesh Ohandra "Boy (7) it shovld be taken 


that the: Government stands in’ the ваше’ 


position: вй ап ‘ordinary Zamindar in’ гев 2806 
"of. ‘noabad lands; And if that'is the position 


of the Govarnment, it may settle lauds, like’ 


‚апу ordinary Zsmindar.” In. tha бана of 
. Sheikh Hardi. ж. Катоо Mirda (9) it was 


held . that a’ Colleator isnot bound to grant 


a path 10}. ‘Givernment ; ‘Janis to the 
party ^ in, possession, 
hold that. the deféndant No. 1 was’ 
bound’ .to ` 86018 ` the’ landa | 
plaintiffs, 

. Sett;emoents dads hy tha РИТА 
however, : apear to^ b» made assording. 
to. cortain rules; and”. in’ - the ‘presant case’ 
agpear to have. bean made with rafereneo 
to Regulation VII of 1822. -The lande wera 


settled with: thd Варезе іцы Хов, 2 405 on 
(7) 24 Ind. Сз, 820. 


not 


at 


(8) 52 Ind. Cas, 81а 24 0. W: N. Э ab баша 2 28 


0.1.1.56, . - 
(9) 4 WE, 5: . 5. 


“Tether of the’ 
Government referred to in'Bainpini's Bengal : 


‘amoant 
We ` must acosrdingl g. 


with, "the 


the ground of oontignity. and posaessicn, 
So far as plota Nos. 6888, 6889 and 6890 ara 
conesrned the ssttlement with the defendants 
must ` fall through, haviog regard to the 
finding of the Court below with whish we 
agres. The plots of landa which are the 
subjeet-matter of the appeal were also 
undoubtedly settled with them on the 
ground of sontiguily aud ‘possession, It ts 
ва expressly stated in the proseedings. It 
із aesordingly urged on behalf of the - appel- 
lants “that when 16 ia found that the 
settlements with the defendants were granted 
under an erroneous impression, we should 


.declare: that the plaintiffs are entitled to 


settlement: if contiguity and possession sre 
to be sonsidered in, settling lands. Ths 
Oourt,: however, can declare the title of the 
plaintiffs to -settloment only- if they hava.got 
a legal right, As it ir, we are unable to 
make. any ' deslaration in favour of the 
plaintiffs, It is for the Government ta 
consider whether it should restify ite’ previous 
erroneous assumption by settling the lands 
with the plaintiffs. 

The plaintiffs are entitled to get mesne 
profits in' respect: of the portion of the 
properties deereed in their. favour from 
‘August 1917, 


years from thedate of this decree, whish. 


ever event first ocaurs with interest thereon 


at 6 per sent. per annom,- There will ba 


по. деогез against the defendant No. I, as 


the defendants Nos. 7 to,5 agree to pay 


the entire amount of mesne profits. payab'e 
to the plaintiffs, The mesne profits are to be 
љвевсівіпей by the Court below and final 


deeree will be: passed, by that Court for tha 
so ascertained in favour of the 
plaintiffs. The case will be sent down to the 
lower Court for that рогрсве, 

The result i. is that, subject to the order for 
mesne “profits. mentioned above, . both 
the appeal and , the cross-objestion are 
dismissed, . - 

The appellant tract рву five gold mohurs 
ёз- aosta of the Searetary of State for Indip 
end the respondents Nos. 2 60-4 must pay one 
gold. mohur to the appellant. . 

- No order ав” bo; costa in 


ihe его:з» 


| objeetion;, 


в, Ni Appeal and Qus objection diemiased : 
Е Case sent down for ascertainment , 
of mesne profits, 


up to the date of delivery. 
юЁ possession, or until the expiry of three 
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SHANKAR BHARATI v. NARASINHA BHARATI 


" BOMBAY HIGH COURT. 
. Civi. APPLICATIONS No. 861- ок 1921. 
July 10, 1922.. 
Present:-— Bir Lallubbai Shab, Kr., Acting 
|. Ohief Juctise, and Mr. Justise Cramp. 
SHANKAR BHARATI-—PtAINTIFE— 
> . APPLICANT 
versus ` i 
(КАБАРЕ HA BHARATI Ax» ANOTHER—. : 
Derenvants Nos. 1 axp 2-— OPPONENTS, -~ 

той Precedtire Code (Act: V of 1908), ss. 109 (a), 
110—Case sent back forre-trial — Appedl to His’ Majesty 
«w` Council—Final "order, meaning of," 

-Ån order sending back a case tothe Trial Court 
for disposal according io Jaw is nob a final: order 
Within-the meaning of section 109 (a) of, the: Civil 
Procedure Pode and is, not open, às of right, to 


appeal to His Walenty! in Council, 
Per Orunp, J.—The word “final” in section 109 ta) 


' of the- Civil ‘Procedure Code, is used in its- ordi. 


-nary - sense and. : means an -order. whioh puts an 
end'to the,litigetion -between the parties. or, -at all 
jvents,. „disposes * во substantially of thò mattera in 
jesüe between, them “az to: leave merely aubordinate 
or "ancillary" matters for decision, : 
~ Appheation for leave to appeal to tha 
Privy Coúnoil, 
Messrs. S. B. Bakhale and К. Н, Kalkar, 


: E tbe* Applieant. 


"Mr. A, G Desai, for- OpsonanE No. 1, 
* Më, BV. :Резаї, for- Opponent No. 2. . 
E E JUDGMENT, < ~ 


“+ HAH; Aore-0; J. — This ig an application 


E 


' for leave to appeal to-His Majeaty:in Ooaneil, 
‘It-ia urged that ss this Court set aside’ the. 


‘desree-cf the lower Oourt and sent baek 


. ‘the sage to. the Trial Court for- disposal 


!ssording to’ Jaw; it- is a final order-with. 
fn ‘the meaning of sestion-109 (a), Civil 


: Procedure Code, and that,'as the- subject 
“matter‘ of the suit. and‘ ої. the- appeal is 


‘aver Rs, 10,000 in value,-the applicant is 
‘entitled: ap- of right to a -sertifisate under 
‘gestion “110, Tho- Trial- Court in this-ease 
passed a deeree: upon a sortain sompromise 
"which - was, arrived ‘at. between the plaintiff 


-'and defendant No,2, There was.anappesi 


‘from. the-order diresting а deerse-to be passed 
in terms of the вотрготіве: under. О, XLITI, 


"s, 1; élause (m); Civil-Prosedure Code, to ihis 


‘Court: “This Oourt in ‘the -first instance sent 
‘down eertain-issues to the Trial Court for 
findings ; and after the findings wera returned 
"to this Court tbe order. under appeal was set 
aside and the lower Court was direeted to 
procesd with-- the -suib- in “the. -ordiiiary 


e course as if there had been-no sompromise. 


"The -épplicant now asks for a serbifisite 
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fon: 


for leave to appeal to His Majesty-in Council 
from the order made by this Court on 
the appeal from order. It would appear. 
from section 104, cub-sestion (2), that no 
appenal.ahall lie from any order “passed in 
appeal under that section: Во іб гів urged 
that tlie order passed Љу this Court ia a 
final order within the meaning of .sestion 
109, I am, however, unable to assent this 
contention. Having regard to :the nature 
of the order it seems to me that itis ай 
intérlosutory order. .It desides -no point 
arising in the -suit, and certainly n>, esrdinal 
point in ; the, suit. Jt only disposes. of a 
point. which ‘arose during the -pendensy of 
the suit, extraneous to the suit, It :does,. 
not finally dispose of any rights of -the 
parties, The snit-is still to. be heared off 
the merits. - After giving -my best eonsidra« 
tion fo the:question as to whether вов 
an order eonld be tréated as a final order 
within the meaning of section 109, I have 
come to the conelusion that it ig nota final 


"order within the meaning of that seetion, 


The spplieant is, not, therefore, entitled вв. 
.of:right -to a certificate. It ів: «oneoded 
that if he is not entitled. ав. of zriglit, there 
is no other valid ground for eertifying the 
‘ease as a fit one for leave to appeal:to -His 
‘Majesty in Council T, therefore, diseharge 
the Rule with costs .payable to эз f 
Мо. 1 only. 

Oxump, J.—I agree. It.is. not always any 
‘to. say whatis or is nob a final order: for 
‘the purposes of soation 109, Oivil Prose. 
‘durs Code. Butin- the present ease I feel 
no-doubt that this is- not :a.final order, 
All that this order does is: Чо decide that 
the manner -in which the . lower Court 
disposed of this suit: was ineorrect, and that- 
the snit must be disposed of on. the ® merits, 


- and: nob upon. a certain eompromise;. 1 
‘cannot eee myself that this is Ча. any sense 


‘a final order, .I take the word ‘пао be 
nsed in its ordinary sense and, therefore, to 
‘mean an order which -pats an end: to the 
litigation between the parties «ог, ‘aé all 
‘evant, disposes но substantially of the. matters 


‘in issue-between- them. as ёо leave ‘merely 


‘subordinate or.anoillary matters for. desision, 
-There is- nothing of the kind: abont- this 
order which i» for all prastical purposes 
(interlocutory only, and, ` ‘therefore, I ‘baree 
-no appéal will lie. 

NEC 


Rule discharged, 
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OUDH JUDICIAL. COMMISSIONER'S 
HT COURT. _ i 
Овтмімат, Revision No, 65 or 1922, 
5007 7o Quly.3, 1999, —— 

a tPreszmti— Mr. Simpson, А. J, C. 
‘GAYA BARHAI— AGOUSED—A PPLICAST 
с = T versus 
.. EMPEROR—Oo08PLAINANT— 

: 77 Орровтте Parry. : | 

„Criminal Procedure. Qode- (Act V of 1898), s, ..108, : 
489- (4)—Acquittal 'on..some:, charges—8. 459 (4), 
application of— Penal Onde (Act XLV 071860); ss. 182, 
211, 600—OComplatnt charging offence under s. 21— 
Conviction under з,- 00; whether legal—Defamation 

-of subordinate ` official-—Offcial, : superior, . complaint 
made: by, whether acceptable—“Falsely charges,” in 
8. 21), meaning of—Offence under в. 182— Burden of 
groof— Prosecution, duty of. : Plo Я 

: The meaning of-section-489 (4), Criminal Procedure 
Code, is that, where an accused person has been 
acquitted on all charges he is not to be‘ convioted; 
but if he has been convicted at all, section 439 (4) 
dobs not apply to him; [p. 84, col, }.] К 

- Kambam Bali Reddy v. Emperor, 22 Ind. Cas. 756; 
87 M-119; 15 Cr LzJ. 180, referred to. : NES 

, Where в . complaint clearly charges an offence 
under section 211, Penal Code, a conviction under sec- 
tíon 5C0,.Indian Penal Code, із illegal.-[p' 82, col. 2.] 

! Crown v Uma Shankar, 18 P, В. (8-9 Cr., referredto. 

‚ A complaint of an offence under : section. 500, - 
his official superior cannot Ље accepted inasmuch as 
such acceptance would defeat the object of section 198, 
Orimina!!Proceduré Code. [p.82,col. 1,1 d 

Beauchamp v. G, M.-J. Moore, 26 M. 48; 2-Weir 232; - 
1 Weir 593; 12, M.. L.-J. 418, referredto;, , |... 

‘dhe “words “falsely charges” in section 211, у 

Penal Code, must be restricted to а charge made to 


Penal Code, made not by the person aggrioved. but by. . 


some .personin authority, that is to say; ‘to- some‘ ` 


person who is їп а. position: to.get the offender 
pnnished.; The charge must be embodied either in 
‘complaint ‘to a, Magistrato. ог in a Yeport of a, 
cagnizable'offencé"to a Police Officer, p. 83, сої, 1.] 
i Empress v. Jamoona, 6 О, 620; 8 О. І; R. 2'5; 3 Ind, ` 
Deo. (N. 8:} 403, Jágobundhoo.Karmakar v. Emperor, . 
80 0,415, K'ing-Emperor.v. Sada, 26 В. 150; 8 Bom.) 
L: R- 680 and Subramanió, Ө amb | 
Th те; 1 а. Cas ?8 & 86, 52:M,8 at pad 6 M, E. T. L. 
&x16:9 Cr. L. J; 1094; 180;ròferred to! t, ~ c к 
The’ fact that. the information given by him is: 
shown to'be false doas not'cast upon the party .who_ 
ig ohàrged with sn offence under section 187, Penal ; 
Code; ‘the-burden’ of showing that when he made it” 
-hè believed. it to bé tfae. The prosecution" must ` 
make; out: that the circumstances were. such: that ! 
the only reasonable inference was that-he must have.) 
Кобу ór believed it to be fale. Гр. 84, сої, 2] ci 
Rayan Kutti y, Emperor, 26 M, 640,3 Weir 704;.1 


Weir 122; 1 Weir 190, refeired to, - 

«Application ` against- an - order’ of: the ' 
“Sessions Judge, Fyzabad; dated -25th May ` 
1922, upholding-‘an order ‘of thè- District 


Magistrate of the First Olasa, Fyzabad, dated'- 


lat May 1922, © ae 
6 
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` Mesere. Haider, Husain, Wasi Hasan and 


Mohammad Mehdi Rizvi, for the Applicant. 
Mr..S, N „Sinha, for the Crown. ~ 


Ж: JUDGMENT.—Gaya was ecnvisted by в 


First Class Magistrate of ‘offences under eos- 
tions 211, 182-and‘500 of the Indian Penal 
Ocde, He was sentenead às follows:— 
Under sestion 211, Indiam < ^ ^ ; 
` Penal Code 44,18 months’ rigo- 
NE rons imprison- 


B 


-— a Н ' mert, 

Under seetion 182, Indian 5. 
"PenalOode : «‹ 6 months’ rigo- 
. fey СҮ P rous imprison- 
ment. ' 


. These sentenoss to run‘ eoneurrantly. 
Under sestion 509 we L’ year’s Tigórons 
E . imprisonment to 
AG . run sonourrently 
EUREN with the sentenca. 

х i ' ^ under sastion 211 
-and eonseontive: 
ly with the sen: 
fenee under seg 
‘tion 189, ' 


Puis! Оа а 


Supported Durga’s story. · Aecordingly, the , 
Sub- Inspector decided that the dispute wag 


T m INDIAN ones, 
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of а eivil nature and without even taking 
down Darga’s report and making any note 
of the oorurrencs in his diary, hg, let the 
parties go. 

Gaya sent a registered letter to the Sup- 
erintendent of Poliss in whish he stated that 
Mohammad Baqar, Sub- Inspeetor, had oxasted 
а briba of Rs. 20 from him. An inquiry was 
held by.the.Deputy Superintendent of Police 
after whish Hukam Ohand, Presaeuting 
Inspestor, moved the Court to' take -aetion 
under seetion 211 against Gaya. , He did 
this by. means of a letter dated 16th Decom- 
bar 1921 which is on the resord. It is an 
important dcoument;: The learned Sessions 
Judge has regarded it as a suffisient complaint 
to comply with the provisions of. seotion 
198, Orim'nal Procedure Code, ~ and to 
jur the eonvistion under section 500. 

This brings m» to the „first poiüt to ba 
desided. . Ssotion 500 ocon:s in Chapter 
XXI of tha Penal Coda. Itis, therefore, 
necsssary, under ssetion 193 of. tke Coda of 
Oriminal Procedures, that there shonld Ъ› а 
complaint m de by some person aggrieved. 
The learned Magistrate did not overlook the 
point, but he held that this document was suffi- 
eient because it was putinon bahalf of the 

‚ Superintendent of Polica and the general good 
name of the Poliee foree had been attacked, 
The learned Sessions Judge was of the same 
opinion.’ I am unable to agree, In the 
first plaee this document makes no sugges: 
tion that any offenee under section | 500 
_has been committed, The offence mentioned. 
is one under sestion 211, . Now, it was held in : 
Orown v. Uma Shanahr (1) that where the 
complaint elearly sharged an offenee üüder 
section 501,2 eonvietion under cestion 560 
was illegal, Yet sestion 501 is:also eomp- 
rised in Chapter XXI of the Indian Penal 
Code while sestion 211 is not; This alone 
is а fatal objéetion Ţ to regarding this. 
document as av adequate somplaint. Sesondly, 
the eomplain& is not made by the Sab.. 
Inspestor but by a Prosesutiag Inspector 
under the directions of ‘the Superintendent 
of Police. ‘To aeeept sneh a eomplaint ів. 
to defeat: the objeet: of sestion 198, That,’ 
objeet is to allow & person who has been. 
defamed to' sit still and do nothing. If he , 
does nob wish to give additional: publieity ` 
to .the 8eárida], the law will not. allow - 
anyone else to take proseedings’ on his bobale... 
we 18 Р, Ri 1889 Gr, : 


we Wee 
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There is ro authority for holding that. 
his official superior ean take аөбіоп. 

In the case of Beauchamp v. G. M. J. 
Moore (2) а complaint was brought by 
the President of the Madras Manicipality 
with ragard to defamation of the Health 
Officer of the Municipality and: his sub- 
ordinates, It was held that the eomplainant 
was not the person aggrieved, My finding, 
therefore, ia that sestion 198 is not complied 
with. -The only complaint in existenee is. 
a eomplaint of an offence under séction 21], 
not under section 50), and that 'somplaiat. 
ia not: made by a person aggrieval in the 
sense of section. 193, The sonvistion under 
seation 500, therefora, i is веб azide, › 

The next quéstion is whether the’ fasts 
found ‘sonstituta an offanca’ und:r section 
211, Indian Penal Code, It is nct a 
qaeation of sanoiion.. If a -sanstion were 
nic:siary very po'sibly the Joint Magi:trate’s : 
crler would Бе a sufficient ranstion, Bat, 
this is a case whera no sanction is nsces- 
sary, baeau:e there were пә pro:e:dings' 
in any Oourt, In any oáse the want ofa | 
sanction is not a reason for revarsing a. 
«onvistion [section 537 (b) of the Code 
of Criminal -Procedure]. -Tbe question ан. 
I have said is whether an offense under 
‘seetion 211 has been committed,” 

‘ Seetion 211, Todien Ponal Савы rans аз. 
follows : c 

‘Whoever, with intent nm eausa: [шу to- 
aby person; institutes, or causes be: 
instituted, any eriminal proseeding od 
that person, or falsely charges 'any-. person : 
with having committed an - -offiense,” knowing | E 
that: there is: no just or ‘lawful ground. for, 
sueh proseeding or charge against that. 
person, shall be punished with imprisonment: 
of: either description for a term which may. 
extend to two years, or with fino, @ with 
both; and, if. Bueh criminal proceading, be 
instituted. on а false sharge : of. in’ offense, 
punishable. with death, transportation. for. life; ; 
or, ; imprisonment for Seven. years or upwards, | Г 
shall ‘be ‘punishable with. imprisonment: of : 
either deseription for a ‘term -which шау : 
extend to.seven years, and shall, also be. liable ; 
to fine," i», En 

Thè ‘words "fal&ely- charges! -may. be: Ип: 
theméelves wide enough to inelude ап абепза= 
tion: made to a private person, but in the’: : 

Qi 26 M. 43; E Weir ат UA L, RU 


cot Lm nd 
wii mes chess CS еа 
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. eontext in whieh thoy stand ‘they must Бе 
restristed to a sharge made to some person 
in authority, thas isto say to some person 
‘who is in a position to get the offender 
punished, Infact offertess under sestion 211 
fall under two categories only, The first is 
a complaint Ло а Magistrate; the second is а 
report of a cognizable offense to a Polise 
Offiser. For example where a woman made a 
charge against a Non-Commissioned Officer 
-and made it to Station Staff Ofiser of the 
Onntonrienf, it was held that section 211 
will not apply, besause the Station Staff 
Officer had: neither Magisterial nor Police 
power: Empress у, Jamoona (3) Simi- 
larly, where-a petition was presented to 
the Collector as the superior officar of the 
Court of Wards against one of his offieial 
jnferiors and the Collector treated the petition 
ав a eomplaint and examined the petitioner on 
oath, it Was held that section 211 would not 
apply: Jcgobundhoo Karmihar v. Emperor (4). 
No dcubt in the present oase the letter was 
addréssad фо a Polise Ofiser, namely, the 
Suparintéit!ent of Police. The learned 
Magistrate has said; “Oa the reosipt of 
gush complaint if justi&ed it was undoubtedly 
that offiser's duty to institute proceedings 
against: his eubordinate upon a Polise report, 
section 190, paragraph (b), Criminal Procedure 
Code.” Whether it was hia duty to take 
' poy Botion'ab alil am not prepared to say, 
but’ if:he thought fit to have the Sub. 
luspeetor prosccited and for that purpose 
he were fo make a report to a Magistrate 
auch a report would not be в Police report 
for the purpose of gestion 190 (b); 

In King. Emperor v. Sada (5), the facts 
were. that. a Polis  eonstable reported 
Sada for:& . non-coghizable offence, that is,’ 
for eomgnitting a nuisance in в atreat. -‘The~ 
Magistrate’ dissharged the. acansed ' and. 
sonsidering that the complaint was vexatious . 
ordered the eonstable to pay Rs, 10 com- 
pensation under seetion 250, Criminal Prose. · 
dure Code. The Distrist Magistrate referred , 
the ease to the High Court on the ground ibat. 
the report of the, acnstable was -not a com. 
` plaint. The question was referred to а 
Full Bonch and it was desided that it was a, 


eomplaint on the ground that the Police ` 
Ofiser can make -a report only of в eogniz. _ 


(8) 6 0. 620; 8 С. Li R. 816 8 Tnd, Deo, ©. в.) 408, . 


(4) 80 0.415. 
35) 26 B: ЫШ Ў ‘Bom, 1, В, 686, 
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able offense and that any other report must 
be regarded as a complaint, 

The Madras High Court has desided in 
the same sense. Subramania Siva [Ohidamba- 
ram Pillai], In ve (6). 

The eonviction under sestion 211, therefore, 
must be set aside, It may ba, however, 
that an offenes was committed under section 
182. Ssetion 182, Indian Penal Code runs 
аз follows : a As 

“Whoever gives to | any publie еб any 
information whish he knows or believes to 
be false, intending thereby to sanse, or 
knowing. it to bə likely that he will thereby 
cause, Bush public servant (a) to do or omi 
anything which such public servant ought 
not to do or omit if the true state of facts 
respetting whieb sush information is given 
were known by him, or (b) to use the lawful 
power of sueh publie азгтв ть: to the injury 
or annoyan%e of avy person, shall be punished 
wilh imprisonment of eithar . deseription: for 
a term which may extend to six months, 
or with fine which may өх!өпӣ io опе thouge 
aud rupce?, or with both." 

Gaya ауе informati to the Supsrinten- 
dent of Polise whieh he knew ба be false 
aud intending to causa publia servant to 
use his lawful power to the injury of 
Mohammad Bagar, the Sub-Inapestor. The 
eass is slosely ‘parallel to. Tilustration (а) 
to the sestion ;— 5 

"A informs a Magistrate that Z, a. Poliog" 
Officer, subordinate to such Magistrate, heg’ 
been guilty, of neglest of duty or "misconduct; 
knowing such information to be false, and ` 
knowing it to ba likely that the informa: 
tion will eüuse the Magistrate to dismiss 
Z. A has eommitted the йеп dofined in 
this section.” — . - 

‘The learned Sessions Judge i in setting aside ' 
this «onvistion on the ground of want of 
sanction has overlooked the provisions of seetion 
537 (b), Oriminal Procadure Code, whioh' 
lays down that no. finding, sentenee or order 
shall be reversed on` appeal on account 
of the ‘want of any  sanstion required 
* by section 195, The order of the learned 
Sessions ‘Judge, therefore, is plainly illegal, 
16 might appear that I am préeladed by 
géstion 439 e of the Code of Oriminal 


(8) 1 Ind, Cas, 22 4 06,92 M, Bab p 44 5 М. Du 1.1 я 
& 16; 9 Ог, L, J, 108 & 180, 
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Proeedure from 'eonveriirg tke learned 
Sessiors Judge’s acquit'sal into a “eopviction 
‘Bub the meaning of. that’ -elavse is that 
where an ascused person has been asquitiel 
on all charges he is not to" be $onv foted. If ha 


„bab been convicted at all, section 439 (4) 


‘Kambam Pali Réddy v. Emgercr (7). 


does notapply to him. This wes held in 


Tn this 


„сава the five accused. were, charged 


: under seations 148 and 342. They were 


asquitted on .both these eharges, but they 
were convieted under sections 147 and 3804, 
‘They appealed and the Court es a Court of 
Revision gave them notice toshow eaase why 
they should “not be convicted ‘of murder. 
Sestion 489 (4) was eonsidered and it was 
вала: “The prohibition in sub. section(4) refers 
to в cese where the trialhas endedin а ‘бст 
plete aequitís], rot іо а саге Шке the préseit 
where tle trial bas ended ір a eonvittior, but 


where the Court has wrongly applied the 


‘with ‘the 
“Courts ага I adhere to 


end har; in ecneequence, held that 
ihe ecnviction should be under core rection 
of" the Code ‘other than the section properly 
applicable.” This desisicn is in accordance 
ordinary practiee cf the High 
it. There is only 


,one diffieulty in setting saidé the’ &equittal 


under. sestion 182 and thatis the following: 


pásrage in the” judgment -of з tlie: léarned: 
Sessions Judge:— It is possible that Abdul 
Hakim, whom the lower Court dessribes ЕВ 


‘a, eunning-old ‘fellow, took’the money him- 


self on the preten«e: of passing it on: to 
the: Sub-Jnspestor, Hut éven if this were a 


fast it. , would not exonerate the‘ appellant who 


Та this: respect- it ia probably. nót” differert: 
thité the- 


should, before making. sich & serious аввпєа- 
tion against , the Sub.Inspeetor, have satisfe 


ed himhelf that the money.resl]y had. reached" 


him, The onus ot proving the payment lay 
on-him," 


. The. learned A Jadge жая not ab 


the: time, considering. the provisions of section: | 
382; He masof opinion that that eonvistion: 
must he. fet aside. für want of 
Section, 182 requires that the offender’ shonld” 


“sar‘otion; 
know. or believe: his information to be: false 


from scetion: 211; whieh: requires 
offender theuld know that ‘there is'ng just 
or lawful arcurd: for hia :«herge;- But we: 
are certerned with ceoticn 189, It wes 
eaid in Reyan Kuili v. Етреоғ (8): . The 


EC 22 Ind, Сав,. 456387, М; .1193.76"С1; 127:.180} 


(8) 26 M. 640; 2Weir 704; 1 Weir 172; ] Weir190,. . 
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feot that the information ig shown to ke 
felso dces rot- cast upon tke pariy who is 
skarged with an cffente under this geotion 
the kurden of. thowing that, wken he 
made it he believed it to be (тое, The | 
prosecution must make ont that the eireum- 
"Blarces were sueh that the only reasonable 
inference wes that Le must havé known 
"cr believed it tobe felse. Tho view of the 
learned Sessions Judge is not ecrrect es- 
regards cection 182. I must treat his finding 
that it is possible that the money was paid 
to Abdul Hakim-as a finding that the pro- 
seention hes failed to prove ihat Qaya Еп: | 
or believed hisinfcrmaticn to be false. Cn 
the Gndirgs of fact of the Court cf Tria), 
I would kaye tcen preparcd {о  eonvieb ` 
Gaya urder section 182 but it isthe findirgs 
‘cf fact of tke Appellate Court whieh, stend- 
'gecd new; and on (1 ese fndings there ean 
be 1 0 eonv'elicn under tection 182. 

The result is that the eonviovions rider 
acation 560 and section 911 are set ^ azide 
and ihe applieant is acquitted nllogetber, 


Leviston accepte, _ 


es 
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BOMBAY HIGH COURT. 
gius APPLICATION FOR Rayis.on No, 103 
' oF 1992. 
‘ June 9, 1922, 
_ Present: ‘Mr. Jaatics Martén and" 
Mr. Justices Ciump. 
Tn 1e SATYABODHA RAMOHANDRA 
ADABADDI, pel 
Contempt óf Cowrt— Object of punishinent— Final 
. judgment, delivery of, whether-ousts Courts jurisdietion 
—Healthy criticism-not discouraged. e. 

Tbe object which a Court has in view in punishipg: 
for contempt’ of Court,.is thé protection of the public’ 
ffoi the vil which will result if their faith in the’ 
authority. and eee of ‘ tribunals of the’ land were 
impaired, Гр. 87,€05 Y.) — . 

Rea v. Davies, 41506) 1 K. B, 89; % L. 1. K. B 104; 
98 L. T- 172; 64 W. R, 107; 22 T, LR. 97, Неў ү, 
Alon, (1770) 5: Burr. 26086; €8' BRAI Regi c 
Gray, (£00) 2 QB. 86; 69' LJ, Qi B. ‘B02; ;82 L. T, 
534, 48 W. В. 474; 644, P. 484; 16. T. L; R. 805 and `. 
Eiaperor y. „Balkrishna Govind , Kulkarni, 65 Ind, ` 
Cis.. 763; 24 Bom. L, R: 16. ab p. 44 28 Or. 1, 3. W 
40: B. 592, Téferved tb. 

Narasinha Chintaman Кейт. Inre, 2 Ind; Cas. 288; - 
$8 B. 40; 10 Bom. І, В. 1040; 4-M.-L. T. a59 B Cr. 


_ 1.3, 426; followed 


A scandalous article to the effect that in a cértain 
class of oases the Courts are" not’ giving jindépend. 
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SATAYABODHA RAMCHANDRA, In re, 


ent and impartial decisions but are merely registering 
the wishes of the executive amounts to an interfer. 
ence with the due course of administration of justice. 
[р. 87, col. 1&2] . 

-À final judgment does ‘not. oust the jurisdiction 
of the Court to, protect its integrity and impar. 
tiality against scandalous attacks. p. 87, col. 2,]" 

“Mohandas Karamchand. Garüdhi, In re, 68.Ind.. Саз. 
915; 22 Bom. L. R, 363; 21 Or. L.-J. 985, referred to. 

Per, Crump, J;—Henlthy. criticism pointing out the. 


shortcomings of Oourts should not be checked, as 


long as it t doos not ‘impute to them ‘corrupt motives, 
5 p. 90, col, 1.] - 


` Rule ordered to issue by. Maeleod, Q. Say, 


and ‘Shah, J 
“Mr. S. S. Patkar, Government Pleader, for. 


the Orown.: | | 
JUDGMENT, x 

. MARTEN, J.—This, is the hearing: of a 

Rale granted. by the Ohief Justiee. and 


Mr, Justiee Shah on April Il, 1922 at: 


the. ‘instanea of. the” Government. Pleader. 
salling - upon Mr. Satyabsdha Ramchandra. 
‘Adabaddi, E Editor and- Printer of the Vijaya 
newspaper, to ‘show. éause why he should. 
not be sommittad for eontempt of Oourt. 
in respest of the. publication of the article 
headed ' ! End ‘af the fifth sseus of the, 
Firat “Act of the Painter- Marston Shivling. 
appa shooting ease” іп һе issue. of the said 
paper of February, 12, 1922. 

The newspaper in quastion ii one eireulat. 
ing in the Dharwar Distriet and is a Kanarese 
newspaper, and the respondent аррөемв ta 
haye published in this newspaper an artisle 
commenting on the jadgments of Mr. Justise 
Pratt and - Mr, ‚1азЧоа Kanga, іа what i ig 
known as the ' ' Dharwar, riot газэ, 
were delivered on Febrnary 11, 1922, dig. 
m'ssing certain appeals from the convistiona 
and ‘sentences of the. 
Dharwar. The- artislo; ig will ba observed, 
appeased on the’ next day, 
newspaper had sean à вору of the jadgmsnt: 
before ЇЕ wrotà tha article woe do not know. 

The innuendo whieh the Governmant 
Pleader seeks to put upon, the artiele.in 


üe8bion amounts ia effast to this that the. . 
lower Courts, were not giving independent 


and impartial decisi»ns ' but were merely 
registering t! the wishes of the Excutive, and 
were passing sentences already. рге. -arranged 
with the Executive and eonmequently it^ was 
ugeless ; to:eppeal-to the High, Court, for. no 


justice sould te obtained : there either, and- 
- that thia Dharwar riot appeal was an example. 
of such-injusties, ' .. EL. + 


> which, 


Sessions Judga of. 


Whether. the 
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: The Rule came before us on May 9 last. 
when. the respondent appeared in person. 
Bat when he then. appeared, the’ offioial. 
iranslat'on of this:artic!e was inaccurate and. 
unsatiefaetory , and  aecordingly the ease 
‘atood over to, enable.a proper translation 
to be made. · Оп the, adjourned hearing of 
the Rule, the. respondent.did not appear but 
he* has, put in.a written statement whieh in 
effect amounts to this that he had not the: 
least desire, nor has he now, to bring into 
sontempt. this, Honourable High Court, But 
he.submits that this.artiele read asa whole: 
amounts only. to a fair comment on the.desi- 
sion of the Dharwar appeal. "We: have of- 
course read. the whole of his.statement, but 
in effect his. answer ia fair comment. I may. 
notice that there is no-suggestion of an apology 
supposing: it, be: heli that the article i is not: 
fair comment: 

In this ease Таш going to refer to обе. 
laid down, I was going to say, many hundred 
years 820, but at. any rate. 165 years ago 
in England; governing these matters. This 
is in. no, way : out of disrespsct to the decisions 
of. Judges i in India, but І tako it that England: 
has. always, been looked оп'аз the home of: 
liberty—liberty, of person and properly, 
liberty of speech, and liberty of the press. 
Therefore, it I turn to authorities whieh show 
the limitations which have been placed in 
England on the liberty of. the subjeet and on 
the. liberty. of, the press: that seems to me 
аз fair and. "imparti;l a guide as І can find; 
and. moreoyer & guide that has stood the 
teat of limp, I assordingly turn to Reg v. 
Dartes (1). and, thera I find the following in 
the judgment of Mr. Justica Wills who de- 
livered the judgment of the. Court. Аб 
page, 40 the learned Judga says: 

* What then is the principle whieh. is the 
pont of “and. underlies the ea:e3 іп. whieh: 
persons haye baen рип: ‘shed for attacks üpon 
Courts. and . interferenees with tha due 
exesntion, ‘of their orders? It will ba found 
to. be,. по е purposs. of: protesting either 
the. Court as a, whole or, the individual Judges 
of. the Court. from a&repetition of them, but 
of ‘protecting. ihe. publis,. and especially, 


. those who, either volantarily- or by «ompul- 


sion, are subject to its jurisdietion, from 
the mischief they will insur if the authcrity 
of the Tribunal be undermined.or. m A 


(1) (1900) 1 К, B, 32; 76. І, JuK; B: 104; 931, 
112; 64. W, Be 3075 22 TL, Вг 97; 


n 
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Then the learned Judge sites from the 
judgment of Ohief Justice Wilmot in’ Rea v. 
Almon (2) (1765) and says as follows, - „This 
is. the quotation (page 40) :— ` 

' Attasks upon. the Judges, he cays, 

* excite in the. minds of. the people a ‘general 
diesatisfaction with all judisial determina- 
"tion... and - whenever men’s allegianee to the 
laws is во ‘fundamentally shaken, it ‘is 
he most. fatal - and dangerous ' ‘obstrue. 
‘tion of justica,. and; іп my opinion, ‘ealls out 
- for’ a. more rapid.and immediate: redress 
than any other .obstruction whatscever; not 
фор the sake of. the Judges ав private indivi- 
‘duals, -but . beeause: they are: the - 'ehanüels 
; by whieh the King’s justieo -is eonveyed to 
ihe people. To be. impartial-and - to. be 
` universally ` thought goare both absolutely 
. ' necessary for the giving justiee that free, Open, 
and. -unimpaired  eurrent which it Һаб 
for many ages found. all. over this Kirg- 
. dom. $ 2} 

29 Then on "the same page Ohief Justice Wil- 
mot went. on :— ; 
. . “I am-as great a friend to trials of 
facts Љу a Jury, and would step as fer to 
. ворротё . them | an ; any Judge who ever 
' did: or now does sit in: Westminster Hall, 
but if to deter men from offering any indig. 
nities to Ocurts of Justice,. ib їв a part of the 
legal rystem of justice in this Kingdom that 
the. Court should eal] upon the delirquents 
to arswer for such indignities, in i & summary 
^ manner by attasbment, we sre as mueh bound 
` to exesute this part of the system aa any other. 
The' several parts cf the: rystem...act in 
combination tcgether to attain the only end 
and objeet of all lawa,- the safety and security 
of the people. LE. 
; Then in Reg. v. Gray (3) Lord Russell, 
the then Тота .Chief Justiee of England 
. gave the judgment of the Court; and at page 

, 40, he says : 
' "Any act done or writing published 

ealeulated to bring a-Oourt or a Judge of the 

‚ Court into eontempt, or:to lower his authority, 

іва eontempt of Court. That i&one olacs of 

contempt. Further, any aet done or writing 
‚ published caloulated to obsiruet cr interfere 
with the due conrse · оѓ justice ог the 
lawful process of Mie Court i 18 в eontempt ‘of 
бош, weg с 

(9) (1770) Б Burr. 2686; 98 E. В. 411, 


‚ (8) (1900) 2 Q; В.. £6; 69 L, J, Q: B. 502; 82 L, T, 
084; e її, В. Sii 64 Ј:Р, fuia 160.T..L.R,906, . ^: 


` 
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This former eless of contempt, tke learned 
Judge says, "In to be taken subjeet to one and 
an important qualification, Judges and Courts 
are alike open to criticism, and if reasonable. 
argument or 'expostulation is offered against 


' apy judicial aet as contrary to law or the publie 


good, no Oourt eould or would treat that as 
contempt of Coart.. The law ought not to be, 
astute in such ates to eritieiso adversely what 
under впеһ eireumstances ‘and with such an 
object is published ; but it is to be rememe 
bered that in this matter the liberty of the 
press is no greater and по less. than the. 
liberty of every subjest of the Queen." . — 
I also eite this case beeause it is an 
instanca where the article was published 
after the decision of the case. J 
: Turning to our ówn High Court, а similar 
instance where an editor . WAB punished for 
publishing a ecandalous eritisism . of a judg. 
ment of thia Court will be^ found in: 
Narasinha Ohintaman Kelkar, In re (4). "The 
deeision of the Court there was: given by. 
Sir Basil Seott, and the editor there was 
Mr. Kelkar. I should взу at ones in favour 
of the respondent in the present cise that 
unlike the article in Narosimha Ohintaman . 
Kelkar, In re (4) ‘and unlike the ease in 


- Reg. v. Gray (3) he hes not published what 


I will call filthy perronal aboss of the Judge., 
The-abuce I refer to will be fcucd in the : 
Yeport in Narasinha Ohintaman Kelkar, In re 
(4) at page 244*; and need not be ' detailed 


` here. 


There has reeently been a сасе of Emperor 
v. Balkrishua Солпа Kulkarni (5) before the 
Ohief Justice and Mr. Justice Shah where 
the authorities оп the point of jurisdiction 
were gone into, and there Sir Norman 
Macleod said with emphasis:—  ' 

" Your remarks ware calculated to Sxcite 
in the minds of the paople, ` поё ‘only the 
impression that innocent persons were being 
proseented by the Executive Authorities and 
would not get а’ fair trial at the hands of a- 
Magistrate alleged to be under the influéneo 


‘of "those authorities, but alto a general 


5 


dissatisfaction with judicial determinations, 
во ~that’ a danger was ereated that the 
peopl»'s allegiance to the laws right be 


(4) 2 Ind, Cas. 283; 33 B. 240; 10 Bom, ‚1, R. 1010; 
4 M. L. Т. 850; 8 Ог, L, J. 426, Mos 
(5) 65 Ind. Cas, 753; 24 Bom. L, R. 16 at р. 44 28. 


. Cr. L. J: 177; 46 В. E92. 
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fundamentally staken and a meat fatal and 
dangerous cbstiuxtion ‘to the. administration 
of justiee erected. The administration of 
justise. within this Presideney has been 
entrusted to us, айй we have’-the powers in 


execution of: tho trust imposed upon ns to . 


provide that such dangers when they i arise 


v shall'be ‘removed, and in exoreicing those 


powers we ‘seek’ not ao ' “mush to protect 
"ourselves ав to proteet the people from the 
evil which will result if their faith in the 
-anthority: and justice of our Tribunals be 
impaired.” 

That then is the object whieh the Oourt 
has in view in exercising this powerful 


remedy of punishing for eontempt “of Oourt, 


viz , the protection of the public. 

' There | was alto a enge in Mohandas Кайн: 
hand Gandhi, In're (6) before Mr. Justice 
- Hayward, Mr. Justis Kajiji and myself 
against M. К, Gandhi, the Editor ` of Young 
India, for eontempé of pending .proseedings 
iu the High Court, and there the law on 


the point was onée more’ set out- Ав far- 


as the question of jurisdietion is вопвегпед, 
the deeision of ihe Privy Couneil in Surendra 
Nath: Banerjee v. Ohief Just'ce and Judges of 
tke High Court (7) establishes beyond any 
doubt that the jurisdiction for eontempt of 
Oourb exists in the High Courts of this 
sountry, 

Now two points arise here. First of all 
this articla was published after the appeal 


had been heard. Accordingly we have to deal ` 


with the possible suggestion that it ean 
hardly be said to be a comment on any 
pending proceeding as the possibility of any 
appeal to the Privy Council in a sriminal 
ease ів во remote as to be regligible. Bat 
aesumfng for the sske of argument that the 
proeeedings were consluded by -tha jadgmont 
of the Appeal Court, even then the prineiples 
underlying the dasisions on contempt in 
pending proceedings show, in my opinion, 
that a final judgment does not oust tha 
jurisdietion of the Оопгі to protest its 
integrity and impartiality against seardalous 
attacks. In my opinion, 8 scandalous artiole 
of that sort still remains an interference 
with the die eourse of the administration of 
justice. The ‘objest and “intention of. “Bush 


в). 58 Ind. Cas. 915; 22:Bom. -L,B, 808; 210r. 1. . 
J. 885. 


(ay 100, 102; 10 І. A, m 4 Ваг, P, O, J, 474; б 
nd, Dec. (x. a.) 76 (P. Q.). 
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atiacki із to induce the publio at large to 
believe that a part’ ‘саг ese has been tried 
by corrupt Judgec, ani that futu:e eases will 
also be tried by eorrupt Jadges, It i: 
sufficient for me to refer onos more t> the 
words of Chief Justice Wilmot to show that 
no High. Oourt ean tolerate that sort of 
abuse, `~ 

Holding as Т do, then, that there i ig | juris. 
‘diction to: punish for contémpt in a ‘case 
like the present, doss the artisle which -we 
have here amount to contempt of Oourt ? 
I do- not propose to read it in any. detail, 
1 personally have read it several times over, 
and have.read it with tha intention of 
grasping its meaning as & whole, Having 
done that the innuendo whieh the prosesution 
alleges is, in my opinion, the propar and 
correct inferense from the article taken 83 
a „whole, and it representa what in my 
opinion the writer. of the artiele really 
intended to suggest in Bpite of. what he said 
in' his written statement. I may shortly 
indieate some of the passages to whieh 
special | attention may be drawn. 

The title,.in the first’ plaoo, is hardly an 
ordinary way of reporting fair eommants 
on a trial. Then we geb; 

" We never: had any faith in British 
jostica, . In. the present times of repression, 
however, the Goddess of Justica has lost her 
vigour and depends only upon the Polise 
and witnesses. At the time of the unjust 
дезів:оп of the Goddess of Justica, the truth- 
speaking non c»:operators gave up the futile 
at!empt of bringinz forward evidenes ani 
witnesses,” А 

Then further on: 

“It is enough it there is evidence of eight 
or ten. w.ine:ses in favour of the complain- 


ant, That was what the authoritiss wanted. 
Tha punishment мая alraady decided 
upon,” 


Then on the nex’ page :— 
_ “Saveral others who had some faith in 
tha Gsddess cf Justice eontented themselves 
with the delusion that a proper deoisicn 
-might be passed.” : 

‘And further on :— | . 

"Several peraons had false hopas about 
.High Oourt. They used to say ‘what if 
iojustite be done here justiee will be done 
in the. High Court. The faith of those who 
had some faith in High Oourt was gone,” 

“Similarly any third person also «an всу 
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that: it was quite unjust that the. Judges 
-of. the High’. Qonrt who form part of the 
hureanoracy should eonfiem the desision of 
-the- ‘lower Court without. examining the. line 
of argument of the Pleaders and the mattress, 
doors, stones. When desision i is given-with- 
‘ont. aovsidering . what the. Pleaders. had. said 
‘and what, the papers. and documents suggest: 
ed how “ean: the Goddess of Justiee live.. ; . 

With regard... -to ә -word. - translated 
“‘bureaucraey” ve have. aseortained from ‘the 
‘interpreter : ‘that tbat, „exant "word. is not, uged 
and . that. the literal translation of the ver- 
nasular ів "Part . of tho.. „olass ЖО; are -in 
power." 
А Then the ‘article goes ‘on at page п; 

“This ia disgrasing, of- Justice," 
" Later ‘on: 
' “Real arrogance is the arroganoe of power, 
Before: ' this. arroganse the. power of jnstica 


as well as’ of injustice : will become: blunt,. 


For some time the regime of injustiee will 
prevail Just persons will have to be, like 
‘dogs. - They, will have to. bear. injustice with, 
folded ` hands. 
. person will be unjust. Therefore, oh! my. 
brothers | let there be avy kind of injastieo, 


let ‘there be judgments like the judgment.in ` 
the Dharwar’ shooting caso.. lot any thing : 


happen, do. not give up truth, do not take 
to the path'of violense,” ~~ 

To вај] that sort:of language fair ' “oom: 
ment is to my mind an entire.,misnomer, 


and. I` cannot for .@ moment accept the pro- . 


. position that it would in any way be fair. 
eomment. In my opinion that article жав 


a` gtoss. and unwarranted attack upon the: 


impartiality and integrity of the learned 
Judges who heard the appeal in the cas3 in 
question and was а contempt of this : High 
‘Court. ` 


"The next thing is what course we should, 
adopiP’ The Editor is a relative of one of. 
‚ the~ men who has been sentensed and this 


relative was also a former Editor of the 
newspaper. 
that the respondent ` might. have a-strong 
pérsonal" bias or at апу” 


ing by appearances, an old man,’ and if I 
.may ЕВУ БО, without any "personal disrespeot 
he gave me the: impression of being. an „ob. 
stinate ‘man and ‘that “it would. be very 
difficult to disabuse him of вру ‘idea “whioh 
had ‘onee entered liis Beads, | 


` 
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` If this is not dohe’ a just. 


Therefore, one san understand- 


rate a rersonal_ 
interest in‘ the ascuséd. Farther hei is, judg. 


‘The newspaper, 
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appears to be aemall 1сса1 newspaper with a 
daily eirculation of .some couple of hundreds, 
The aceused, therefore, во fav as I.see appears. 
to, be. what I.may in colloquial: langusge 
sall, a ‘small man.” .*A heavy-fine; therefore, 
would be. one whieh in- all probability be 
would.. be utterly unable.to pay and. it:would 
be а. -orushing.. puniahment, „Оп. the other 


hand, we. eannot tolerate this sort of.attaskk ` ` 


and though, those ; living in a Jarga.:city 
like Bombay amongat a large . number of 
edusated: people; of. all ..cornmunities; msy 
smile at these attacks .of ignorent: or semis 
literate people in up-sountry - district, ore 
must remember, that to people.living in: these 
distriets. it is. quite a -different . matter жо 
ex perienee . these . attasks,” A - person .who 
may appear. to. be a ‘small man in: Bombay: 
may. be.a person with eonsiderable · power 
for evil. or for good; in a «ountry distrist; 
Further this- particular Editor. has hardly 
adopted the best way to assist.his own oare, 
If. he. had appeared to- day, one might. have 
been. able to. obtain- eertain . information. 
whioh . might hava. enabled usto. , 6X 0U88 
still. farther his: conduet; . .But he. Нав sim-: 
ply“ gaid:: “This article. is fair comment and: 
I. have done no. wrong," Та such а ease E 
think. wa must pass some punishment whieh: 
willbring home to his mind. the fast.that. 
in, our Judgment . be із entirely wrong ard: 
that the. eourse he adopted in publishing: 
this artisla : was an extremely improper one, 
There is опе farther -matter which із: 
mentioned to us by the ‘Government Pleader: 
and.. ‘that is that pending the. shearing. of, 
this case he re-published the. artiela onee: 
on the 9th May, vis, the same day we- 
Leard, the слав . _ originally, anl. that, that 
faot,. was stated in the newspaper. and.onee:. 
more the -article was re published..@This 
was in pite of the fast that I warned him : 
personally . that he would bs well advised. 
not, to publish any more articles sommenting. 
on the desision in the Dharwar case; «How: 
ever, the. respondant is entitled to have the 
matter strictly heard,.and we Have - no: 
Rule nist before us in resyest: of -the re- 
publication of this partieular. artiele. There- : 
fore, I dismiss that fast. from my mind in- 
eonsidering what eourse should be taken in: 
ihe present.ease, At pressnt.lonly mention: 
it to say that if the facts, as stated by the. 
Government Pleader, are eorreat -in this . 
respset, and if this don ма. 
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thé “present 'desibion · seeks to repeat this 
artiole, he wills find matters will.go hard 
with him and that a'far-more:sevare ;putish- 

ment Will /be.:meted..out to him. 'thau'tlia 
опе we propoze to giva' him to day, ^^ «33 t 
‚ Qaredecision will be that he be fined a 
‘sum of Rs; 200 and that in default of pay: 


ment he: be imprisoned~-for one month or: 


until the fine bas been paid. ` 

Orvur, J.— The prineiples which should 
govern our action in this ease have been so: 
clearly: explained: by iny learned-hrothet in 
-his- judgment that 16 is ünnesecsary for me 
fo deal-with the- authorities’ uponwhieh: these 
prineiples “are based.: “It.is saffieient for me 
to say that -we -ast in these matters not to 
defend the- dignity: of ‘any~ Court ‘or Judgs 
bnt. to safeguard -‘the'proper -administration 
of justice and to ensure:that the confidenes of 
the:publis i in that administration shall not-be 
in any way impaired. . ^.^ L7 

Now, what-we.have to consider in барзада. 
ing: >this, artiole-is whetherthe mischief: whieh 
I have indicated, that is to say, the impair- 
ing of the publié. eonfidenee or the hampering 


of .thé due administration of justice is E koly:- 


. to: baseaused: by:the "ncduage fused by the 
respondent- in this-‘case, - І -have' read:that: 
artiele-with ваге more: ‘than onos and. the 
genéral leor of ik appears at. ВЕ somewhat: as 
follows :—. VELO ran 

-:First-the riles sets. б. that he himself 
has: no faith in the. British: justice and. that' 
truthful .-noh ao operato:s haye оп. that 
ground.: given -np futile: attempts: to bring 
forward evidened in апу case in-which they: 

. Were'obncerred. · Then the ‘writer’ goes on to 
elaborate his - theme: by.” pointing. ont:. that. 
it. wag-.sofficient ' if -bhe -> prosesution. ваай 
eight -or- ten- : witnessaes-: "whos evidenee:- is 
neaése@rily- nesepted,-and “that upon~such_ 

; evidence : га. pre-determined penalty..followa.. 
That-is а general: attagk: ‘on the. administration 
of justiee,-: — > `: из йз Wm 

“He-then’ goes on to -point out in regard 
to - this. Dharwar- riot ease, .&hat: after” the’ 
eonvistions in-the Dharwar. Sessions Oourt;:. 
eortain- persons were? under delusion -that- 
a--proper decision might - "possibly ‘be - passed 
on appeal to- ә, Бшк. ый “The weiter 
payar igh x4 D ES 


"Na ss c ade 


“The. delus‘or ion: ot: ali жой, бш 
foliló:* ;like-the . .hopes of. a^ person - who. 
pursued = the ;:mirege,. - tikiog it Чо 'bà 


water,: efika: thoro.. of the: - “persons о " 


VUE ao TH - , ur 
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mem iamarind in the river. Even hore 
wWhà:hed'^&ome hopes as to tke appeals, 
understood to: what: extent there was 


justisei in ‘the British Goddess of Justice ” 
T Then te ‘goes: on to say, aud here the 
meaning is eleür entugh; that the ` hopes 
of éertain deladed persons that things would 
bé otherwisa inthe High Court were frustrat- 
éd: aiid that ‘the ‘result ‘of the appeal has 
showin.. thet’: thot High’ ‘Court ‘is no better in 
this’ matter than the lower Oourt. To make 
the ‘point ‘farther élear; he-goés on to spy 

* Several persons had false hópea about High 
Ocurt, They used (о say ' what if injusties 
ke done here, justieo will ‘be done- in the 
High Court.” ` 

iThen he says that the appeal wasa kind 


' of poison but that poison sometimes besomes 
'nestar, and that one -good resulé at leaat 


has ‘ensued that eertain persons- smong 
co-operators being pained -by -this decision 
would: certainly: become non eo-operstors, 
That: mesns, - of . course, -that -the unjust 
dééision..cf:the High Court -will pain those 
persons. who hitherto had hopes of justiee 
from the’ Tribunal, that they too will join 
that body of persons who believe that no 
justiee ia to be obtained in the Courts of Law 
in this country. | 

^ Finally. the innuendo is pointed in these 


‘Similarly, apy third person also can 


вау. (by third person the writer means io 


say- any unprejudieed person rot conserned 
in the matter -before the Court) that it waa 
quite unjust that the Judges of the High 
Coort wko form part of the bureauerasy 
should confirm. the desision of the lower 
Gourt without examining the live of argu- 
of. the Pleaders and generally 
without -doing - that. whieh it was their 
duly to do as Judges holding judicial 
offices,” : | 

"The word ' Paranda Н is unfortunate 
in the translation, > It means, aa I understand 
the. Каліатеве, --that High - Oourt - Judges 
also belong to the class of offisiala; and 
that as “they belong to the elass of -officials 
they tooareinflasnaed by -ofisial eonsidera- 
tions in- coming: to- the- soneldsion at whieh 
they arrive, :- 

‘There ‘is- nothing more in the article to 
whioh:attentión- need "bé drawn, for, the 
méàning of the whole matter is clear enough, 
Hom: as - understand the law, it is perfectly 


DER 
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oren to anybody to say that the. decision 
of this Oourt is à wrong desision and I 
т yrelf should not object to the vs3 ofthe 
term *unjust, . But it is not open .to any 
one to кау that the, deeision of this Court 


. has been arrived ‘at upon grounds ‘such as 
‚ 77 ате indicated іп this ‘article, Any Judge 


infineneed · by sush considerations as are 
here indicated would baa corrupt Judge, 
and; therefore, the artiele practically says 
that ' the administration of . justice ` in 
this Court, is not. pure. Now that being 
во, what is our duty <with referense to this 
matter? Speaking for myself,I find “that 
attacks ‘of this nature are becoming by no 
means infrequent;in the: columns of eertain 
journals, and I eannot concsal from myself 
that sueh - attacks must necessarily ereate 
an impression upon the minds of readers of 
thoee journals, The misehief, therefore, whieh 
I have, indicated at -the opening of; this 
jadgment ` ir, I fear, likely to grow unless 
critisism of „tbis nature is eheaked, “Т would 
not for.2 moment do anything to check 
healthy oritieism if such oritieiem points 


out the shorteomings of the Ocurts, without: 


imputing. to them motives which can only 
be regarded as corrupt motives, ` Such 
sritieisam any independent Judge would aesep 
or .weleome, : but that such allegations as 
are made here iransgrets the limifs of 
legitimate criticism. Therefore, though this- 
respondentis not a man of any great її йа. 
enca or potition’-so far as cin be judged 
from the faste before us, and though the. 
papsr for whieh he is responsible has & 
Emall sirculation, I do not "myself feel that 


we shonld be doing our duty if we allowed - 


such attacks to pass nneheeked. Therefore, 
after giving the matter my fullest eonsidera- 


tion, 1 agree with the order proposed by 


my learned brother, that is to say, that, 


there shonld be afine of Ks. 200 сг in default 
that respondent should be committed to pri- 


sion for a term of one month or until payment 


of fine. ^ 


' , It is nob necessary to-deal at any great 


length with the statement whieh the respond. 
ent ‘has put iv, for that statement ig 
wholly inadequate вз an apology for the offence 
of whieh he has been found guilty. Had 
he expressed his regret in an unequivocal 


ease. But the absurd suggestion that 
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and: 
straightforward’ manner,-he might noh. Is. 
think, have been dealt with severely in this, 


> 
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ES 
‹ А , 


this is fair eomment shows that he is totally 
unaware of the seriousness of his action if 
indeed he means to plead that this ів fair 
comment, * . = 
н, Е. Й Order accordingly. 


v—n А 
t 


; OUDH JUDICIAL COMMISSIONER'S 
COURT. : г 
СвімінАТ Rererence’ No, 20 оў 1921, 
ке : July 22, 1921. : 
Fresent :—Mr. Daniele, J. О. and 
* Mr. Wazir Hasan, А, J. C. 
EMPEROR-COMPLAINANT 
~ > terius « | 
ВАМ BHAJAN AND ANOTHER-—À OCUSED, 
.^ Criminal Procedure Code- (Act V- оў 1898), s. 145 
.sub-8, (2)—" Land", meaning of — Dispute ' concerning 
distribution of profits оў tand—No dispute as to posses- 
sion—Proceedings under section, whether competent, 


_ At the time of the distribution of . the: profits 
of certain villages. whose’ rents .were collected in 
kind- by the lambardar, there arose а. dispute bet. . 
ween the lambardar and a mortgagee from а со. 
gharer who claimed to be entitled to а fifth share 
inthe produce whereas the lumbardar admitted' his 
right to'a one-sixth share only. At the time of 
the dispute the grain was lying on the threshing 
floor and the possession was admittedly with the 
lambardar. "The Magistrate apprehending a breach 
of thé peace took action under section 145, Criminal 
Procedure Code, relying on eub-section (7) of that 
section wherein the expression. Чапа! is held’ to 
include “crops or other produce of land and the 


-rents or profits of any such property ”: 


Held, (1) that the words "crops or other produce 
‘of Jand” referred only tothe crops or other produce j 
while still attached to land; [p. 9!, col. 1,] i . 

Chaurasi v. Rama. Shankar, 28 А, 266; 3 Cr. І, Je 
52; A.W. N. (1905) 278; 3 À. L. J. 17, followed. Du 
(2) that although there was в disputeg a8 to 
profits of land, the only question was ав to the 
amount which ће mortgagor had a legal right .to, 
claim from the lambardar, and that as the posses. 
sion was with ‘the tambardar it could not be said. 
that there was any "dispute relating to possession; 
[p 91, co. LJ. .  - 7 О { 

(8) that, therefore, the Magistrate. had no juris. ` 
diction to proceed under section 145, Criminal’ 
Procedure Code. [p. 91; col, 1.] 

Referenee by the Sessions Judge, 

. Mr. M. Wasim, for the Áceused. : 

The Government Pleader, for the Crown. . 

. JUDGMENT.—This is a referense . by 
the -learned Sessions Judge of Sitapur оп ` 
ithe ground that an order purporting to: be: 
passed under seetion 145, Criminal Procedure 
Code, has -been passed without juriedietion.. 


Sitapur. 
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- The facts are that rents in the villages are 
`~ gslleated in kind. "They are admittedly, 
eolleeted entirely by the Lambardar Sajjad 
Mirza, the applicant in the Magistrate’s Court. 
The opposite party, Bhola Nath, is mortgagee 
from а co sharer and elaims_ to be entitled to 
a fifth share ia the produce on distribution. 
of profits. The Lambardar admits his right 
to one-sixth only. Apparently a dispute 
_osourred ‘when the grain was on, the 
threshing-floor at the time of distribution 
and the Magistrate apprehended. a probabil- 
ity of the. breach of the pease. He has, 
: geoordingly, рвевза an order directing Ram 
Bhajan and Bhola Nath to do nothing to 
enforce their right or supposed right to get 
one-fifth share excapt.by legal meang or 
to disturb Sajjad Mirza’s possession, Не 
expressly states in his order that the dispute. 
is not about possession whieh the parties 
admit to be with Sajjad Mirza. 

The point. taken Ly the. learned Sessions ` 
Judge is that as there is по dispute as to 
possession ab ‘all, the possession baing 
admittedly with Sajjad Mirza, eeation 145 


does not apply. The Deputy Magistrate in . 


bis explavation refers to sub-section (2) of 
gesiion 145 by whieh the expression “Jand " 
as used in the~ gestion is beld to inslude 
*^erops or other prcduee of land and the 
vents or profits of any such property.” It is © 
admitted tbat the present ense does not 
come within the worda “crops or other 
produce of land” sinoa these worda have 
been held in Chuurast v, 
and Ramzan Ali v. Janardhan Singh (2) to 
refer only to the crops or other produce 
while still attached to. the land. There 
eertainly is a dispute as to the share of 
| profits jo whieh Bhola Nath and Ham Bhajan 
are entitled, but it ssems' diffisulb to see 
how the dispute can ba described as one - 
relating to possession. The possession, as 
we have said, ів with the Lambardar;” The 
only question is as to the amount, whieh tha 
opposite party has a legal right to olaim 
from him. We think, therefore, that the 
learned Sessions Judge was right in the. 
view whieh he tcok and we, accordingly, 
discharge the order ‘of the Daputy Magistrate. . 
If tbere is a danger of а breach of the © 
pease cosurring at the time of distribution of 
(1) 28 A 200, 8 Or. LJ, 52; A WiN; (1906) 278) - 
"eR _ 72-7 M CP a т 
(2) 80 0,110; 6 0, W, Ж, 881, - 


.and:the return voyage from the furthest 


Rama Shankar (1) ` 


CASES. . 9i 


pofita it will be open to tho Deputy Magis- 
trate to takg astion under seetion 107 «f 
the Code of Criminal Procedure, 

| N.H. Order discharged. 


i 
r 


— BOMBAY- HIGH COURT. 
Onminat Arrear No, 498 or 1921, 
u September 2], 1921, ' 
Present :—Sir Norman Macleod, Kr., 
.. Qhief Justice, and Mr. Justice Shah, 
T. S. MAOHADO-—AocovuszD . 
Rc QU nd Lergus a 
: EMPEROR— RESPONDENT. 
Native Passenger -Ships Act (X. of 1887), sa, 5, 9, 
10, '81—Coasting "vessel Voyage— Certificate “A,” 
necessity of, i ~ 


A ship sailing: from s port, calling st coast! ports, 
stopping a.short time at each and then returning to 
ће рогі from which it originally sailed continues 
onm a single voyage the whole time, within the 
meaning cf section 9 of the Native Passenger Ships 
Act and it cannot be said that the outward voyage 
from its port or place of departure was one voysge 

rh 
reached a second voyage. Гр. 82, col. 1.] Sal 
‘Where the Master of a ship starts on such e voyage 
holding certificate “A” under section 10 of the Native 
Passenger Ships Act, the -owners are not liable to 
punishmérit under section 8! of the Act merely bo. 
cause the certificate expired before the ship reached 
the furthest port of call andcommenced the return: 
voyage. Гр. 93,'col, I.] . А 

Appeal from convistion and sentence passed 
by the Asting Obief Presidency Magistrate, 
Bombay, , ? . 

Mr. Р. N. Godinho, for the Acaueed. 


Mr. Bahadurjt, acting Advccate-General, 


. (with him Mr, J, О. Bowen), Public Prosecutor, 


for the Crown, = 
JUDGMENT, ; 

Maonzop, О. J.—The aseused in this case 
are the owners of the steamer San Francisco 
Xavier whieh eft Bombay for Goa an 
the .3lst May 1921 in charge of hber. 
Master. At the time of railing she had 
certificate "A" as required under sections 9 
and 10jofthe Native Passenger Ships Aet X 
of 1887. | : 

«Section 9 says :— — "EE | 
‚ “A. ahip intended to carry -pagsengers shall 
not соттелве а voyage from а port or place 
appointed under thia Act, urleas: the Master 


. holds two certifisates to the -effect mentioned ^: 


in the two next following sections,” 


92. | 
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Section 10 rays :— | 
“Tha firs) of the ваг!їйсмөв (ҺвгеїпАЁ: ет 
eailed=soertifeate A’,) shall state that the 
stip i$ seaworthy . and proparly equipped, 
fitted and ventilated and the number of 
passengers which she is eapable of earrying,” 
І We are not conoerned*in this ense with 
- ceriifieato. В?! as that was not required when 
“this particular voyage was sommenced under 
the rules. _ * fies ARR 
The term ‘voyage’ is defined in section 5, 
clause (5); ав "meaning ‘when used without 
the prefix "long" ‘or’ “short”, the whole 
distance between the ship’s port. or placa of 
departuré-arid her ба] ‘port or plass of 
И КА ' 
The .eertificate sarried by this vessel 
expired a few hours after the: ship had left 
the port, The" ship arrived “at, Goa” and. 
rétarnéd after a few hours’ stay to Bombay, - 
arriving on . the 2nd June 1921, 


Va ® 









'Dfort- 
unaiely" itis “not very" clear ‘what was the 
' éHergo'on Which the'accused, wéré sonvist ! 
|y tig бъг Ohief Prosidenosy, Ma 
or what was the voyage which the ship com. 
menesd without holding ihe" certificate Mt А”, : 
Iteaunotbe'the voyage from Goa, as Goa “ie” 
rota port or р1805 appointed under: the Док, 
Even assuming it. was a port appointed ‘ander 
the’ Ast within British India, considering 
the natüre of the trade carried оп Бу. this 
steamer, sailing from Bombay, calling at 
ccast porte, and.stopping а short time at each’ 
port айа then returning, it eannot ‘be Еаїй 
. thas theoutward voyage from the ship's port 
cr plase of départure was one voyage, and the ' 
return voyags from the fr rihest port reached 
а seeond voyage. The ship'coritinues on her 
"voyage the whole time, ard in such a cise tke 
final port’ must be: the port of- ‘original 
departure, No doubt the rules provided . by 
the Aet were intended: for the safety of, 
passengers, and the eérli&sate ." A" whieh 
expired on the31st May was one granted for’ 









the eix months of fair weather. - The éerti-:- 


ficate “A” which would be?granted on.tlhe 
lat'Gf June wonld.necessarily be of a different ў 
character; and if it is desired, thatin order: to 
gésure the safety of the passengers a ship 


leaving at the end of May-should algo. hold: a * 


rough weather certificate, if the ship does not 
return during May; then that- must- be: pro. 
vided for by an amendnient. in -the Aot; It 
sess éuriots:.that: the: learnéd-.Magistrate ` 
‘has not noticed, ‘in convisting the ;acdnsed ' 
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otherwise satisfactorily explained. 


(йз 


under section 9, taken with seotion 81, that. 
it ів nowhere stated f om what port the ship 
commenced tha voyage without a certificate. ` 
Та would be in itself suffisient to vitiate the 
sonvistion, Ваё in апу event 1 am of opinion , 
that on the fasts of this ‘case, the. voyage. 
from -Bombay to Goa and baok was one 
voyage. I think, ‘therefore, that the convie- 
tion was wrong and ‘it must ba quashed, ‘and ` 
if the find' hés been recovered’ it must "be 
refunded. E y e à n е Tu zh айы; Sp 
` Бнан, J.—1 agree, n | | 
Uwiéa. 7 770 Conviction quashed. 


OUDH JUDICIAL OOMMISSIONER'S 
: ..COURT. ` i 
Apprication No. 119 оғ 1921. `- 
oss October 20, 1921. — -. 
. Present ;—Pandit, Kanhaiya Lal, J. 0. 
"WILLIAM: Ачр OTHERS—ACCUGSED. 
—APPLICANIS у І 
tos os lo oss PEIUS 
+ "EMPEROR—ÜCONPLAINANT, | 
Penal Code Act XLY of 18€0), s. 193-—Perjury— 
Witness correcting himself, whether predicates intention : 
to give. false evidence. ^ ` xU MEE 


`+ ORIXINAL 


It is open to a withess to correct himself‘on second, 


-thought, or on being reminded of any fact which: - 


might have escaped his memory, and the subsequent’ 
correction or retraction by a witness of his statement 

in’ the:same deposition; does not necessarily. predicate; 
the existence ofan intention to give false evidence, 


with. regard to the statement Bo, Gorrééted or, - 


retracted, if the correction or retraction can ре’: 
) [р: 92,.col, 2.] 
"Depositions of witnesses which contain corrections 
or explanations of what has been said in examination- 
in-ohief ate, prima facie, insufficient про! which’ 
to found charge ‘of. perjury. "[p 94, col. 1.] Ў 
Appeal against tha’ order of: the Séssions 
Judge. Lucknow, dated the 30ih. Јају 1921, 
uphcldimg the order of the Cantonment Ma-' 
gistrate, Lueknow, dated the 10th June 1921, 
‘Mr. E, F., Bahadurit, for the Applicant, ~~ 
The Government Pleader, for the Crown. 
Mr. К. N: Ohak; fcr Sheoambar. | , E 
:JUDGMENT.—The applieants, William, 


Budhu and Gudar, gave evidenca on behalf . | 


of the prosesution in à case in whieh Sheo- · 
aribar -was eliarged with having dishonestly . 
induced Captain, Olark to deliver the pay. of 

syce named Dasu to another persón, wh. - 
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‘was not Dasu. The ёгі] of Shecanibar 
resulted in his acquittal,  Sheoambar then 
applied for sanetion to proresute the 
applicants for offenées under section 193 of 
the Indian Penal, Oóde and the learned 
Magistrate, who had tried the ‘case, granted 
the sanction whish. the Court below has 
upheld, zo 0d Г І 

The statements in respect of whish the 
_ perjury is alleged to hava been comrhitted 
are mentioned in the order of the First Court, 
"The extracts there given ате not, however, 
terbatim quotations from the- original 
statements made by the persons eorcerned 
and are in some respests ineomplete and 
misleading. 

In hi8 s'atement of the 8th February 1921 
William stated that he tcld his sakéb: Mr. 


Jores, 8th Hussars, last month abcut 15 


days ago that since (he- Regiment proceeded 
to Mesopotamia Shecambar Jamedar did not 
report that Daru had run away. 
raid to be inconsistent with statement said 
to bave been made by him on the Iet March 
1921 wherein he said’ ihat Sergeant Major 
Jones, 8th Hustais, hf: for Mesopotamia 
with his Regiment 5 or 6 months ago and 
that he rever complained abont the pay of 
syces to-lim, There ia, however, nó nedessary 


ineonsisteney between the two statements, 


One relates to the omiesion of Sheoambar 


to report about the rauning away of Dasu. 


and the other refers vaguely to the matter 


of the рву of syces. “Again William’ iw 
sharged with’ baying ввід on the 8th’ 


February 1921 that sinse Damu ran away 


5 months ago his pay had been drawn by ` 


Shecamber and: a statement inconsistent with 
` it: is'said to have been-made on the same 
date in cross-examinatión. But what was 


said #п` «ross:examinütion was that abont ` 


‘5 months ago‘ the pay for two months was 


paid’ ont and'after that the witness was 


t 


not présent' at the paying” ont and that’ 


what be'did know was leurnt by bim from 
Jigga, “Here too there is no neeéssary 
ineonsistency, for the sésond statement is 
not а denial ‘of the first bat only ап explana- 


me 


tion as to what the witness saw. himself 


and as to what'he had heard. Similarly. 
Williàm is ehargéd with háving said that 
Shedambar had, realised: Ra,’ 27-on aesount ' 


‘of three-months’ рву representing Jugga as 
-Dasu ; „but'theře’ is no subsequent’ statement 
of his, by whieh that: statement is eontra: 


This is 
“is cherged with having 
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фик, The witness said at first when 


crocs examined that ho was not present at 
the time the pay was diabureed but he 
immediately corrected himself and s'ated that 
he was presert when the pay for two montha 
was paid out on oné day, In re-éxamina!ion 
he farther stated that he was algo present 
when the payment was made in January 


.1921. 


; It i8 open to & witness to correct himself 
on second thought or on being reminded of 
any faot whioh might have eseaped hig 
memory, and as explained in Lachhint Narain 
v. Emperor (1) ‘the subsequent воггес- 
tion or retraction by a witness of his 
statement in the same derosition does not 
Léoeesarily , predioate the existenca of an 
intention io give falso evidence with regard 
to the statement. 80 corrested or retiasted, 
if the ecrresiion or retraction ean, be other- 
wise ` satisfactorily explained. Thers sre 
other statcments in respect of which Willism 
i ;,eonmitted perjury ; 
but on -an ‘examination of the entire 
deporition, there is not enough ground fcr 
thinking that those ttatements are recesssrily 
inconsistent, 
. Budhu is oharged with having falsely 
stated that Sheoambar reslised Rs, 27 in 
his presenee from Jugga. But all that is 
Pointed out is that in his subsequent 


Statement he eaid that he was outside the 
room where the pay: was disbursed, Budhu, 
however, explained that -Juggaà used to 
bring the psy from inside and give it to 
Sheoambar at a plaea situated at 





1 tha pay room and that 


7) 19'Ind, Cas, 712; 16 0.0, 81; 14 Oz, L, J, 286," 


94 


he saw Jugga give the money outside the 
room fo the Jamadar at a disíanse of 6 or 8 
pases therefrom. The latter statement ia 
not inconsistent with what was stated by 
him first, ' It is only а deseription of the 
manner in which the knowledge first 
mentioned was derive]. The question as to 
the kind of dress Jugga wore is пої a matter 
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about whieh a charge of perjury ean ba- 


framed on the bare ground that one witness 
said that it was of a particular kind and 
another said that it was diffsrent. 


The Courtà below have based their order . 


granting ' sanstion on the so- called’ contras, 
dictions existing in the statements’ of these 
witnesses; but when the Griginal depositions. 
are .examined as a whole, no sush oontradio- 
tions are fonnd to exist. 


They sontain: 


sorrestion ‚ог explanations of what has baen. 


said in the examination in-ahief. and no 


prima facie ease for a eharge of perjury has. 


been made ont. 


"The order of the Courts balow is, there. 
fore, sot aside and the sarction ‘granted | 


revoked. 
W. С, A, 


— 


Order sel aside, 


H 
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. Appeal from sonviction and sentence pass- 
ed by the Additional Presidensy Magistrate; | 
Bombay. 

Mr. Reétznlal Ranchioddas, for the A pli: 
cant, - 
JUDGMENT ~The present applicant his. 
been convieted by the Additional Presidency 
Magistrate under section 500 of the Indian 
Penal Code and dirested to pay a fine ‘of 
Rs, 50, He had -flid a complaint in the 
Court of the Presideney Magistrate at Gir- 
gaon against -the opponent Jebangir, his 
wife Hirabai, his, servant Jiva Rupa, and his 
friend Jamshetji for. the offense of ineult and: 
assault. Jiva Rupa was .eonvicted on his 
own plea of guilty, while the other persons 
were discharged.: In the sourse: of the 
hearing, the Magistrate asked the complaiz« 
ant to go into the witness-box and state his 
grievanee, and algo: asked the opponent to do: 
likewise in order that’ he might sea whether 
a settlement of the coase sould be arrived at, ' 
The opponent made a statement first. Then 
when the -oomplainant. was making his - 
statement on invitation by the Magistrate, in 
answer to в question from the Bensh, he said 

“that Jamshetji was kept by Hirabai", the 
innuendo being that there were immoral 
relatione. between Jamshetji and Hirabai, 
Accordingly the opponent, after the proeeed- 
ings were finished, filed а somplaint againat 


- the original | complainant . for defamation, · 


.BOMBAY HIGH COURT, a 


Onrunar APPLICATION FOR EUAVIBION 
No. 61 or 1922, 
Mareh 28, 1922, 
Present; — Sir Norman Maeleod,-K7 , 
Ohief Justise, and Mr, Justiee Kangë 
. DINSHAJI EDALJI KARKARIA— 
i APPLICANT - 
065788 
JEHANGIR COWASJI MISTRI— 
RESEONDENT. 
Penal Code (Act XLV of 1860), в. 499, Hwcep. (9) 
Defamatory . statement, when“ protected Complainant, 
whether éntitled-to-privilege, * 


only affords protection. when a defamatory statement 


is made in good faith for the protection of ‘the « 


interests of theiperson making it, ог of ‘an: other 
person, or for .thé publio. good., Tp. 94, col, 2, 


of public. policy to a witness-cannot: be-given to a 


complainant who, when asked: by the’ Magistrate ‘to’ : 


state his grievance deliberately makes a defamatory . 
mU without: the: BARN UR [p. 95, 
col, 1 ! 


W hen the саве came on before the Magistrate, : 
the acoused’s Pleader said that he was going : 
to prove, that the, words complained of were 

irue in Substanse and in fact, He was unable . 


, to' prove ‘that, А 


Then the line of defenca was altered ‘and 
the aseused tried to make ;out that he had 
never used the words., But the Magistrate 
found on the evidenee that the aeoused*had : 
mede a defamatory - statement; and the. 
only question was whether, he. was protected 


; by Exception 9 to section 499 of the Indian F 


' Penal Code. ` 


à protection . when the defamatory statement 
Exception (9) to section 499 of the Penal Code, ' 


That Exeeption ean only afford ` 


has been made in good faith for the pro- 
teotion of the interests of-the person making · 


- it, or of any other person, or for the- publie . · 
` good. 
The protection which-may be given pon prizoipled. 


It is elear,. therefore, that the Beaused ' 
sannot possibly bring himself within -that 
Exception, because it.cannot be said that the’ . 
statement he made was made in good faith ~ 
for the protestion of. himself or of any other - - 
person or for the.public good. Ч . А 


Vol, LXÍX] ` 
BUDDA REDD), In re. 


"Then it is suggested that wa should dis- 
regard the 9th Exeeption to seation: 499. of 
the Indian Penal Code and aonsider whether 


_ the oscasion on which the statement was. 


made was not absolutely privileged, No doubt 


it has baen held by this Court in Queen- 


Epmress v. Babaji (1) and Quesn- Empress. v. 
Balkrishna Vithal (2) that a witness eannot 
ba proseonted for defamation in respect of 


statements made by him whén giving 


evidenee in a judicial proseeding, although in 
the latter ease Telang, J. was of a eontrary 


deeision in the former ease. · І do not, bow- 
ever, think'that the protestion whieh may 
be given upon prineiples of public poliey to a 
witness can be -given to a complainant who, 
when asked by the Magistrate to stata his 
grievance; deliberately makes a defamatory 


statement without the slightest jastifostion. , 


In my opinion the provisions of the Indian 
Penal Code are strictly applicable to this case 


во that we sannot say that under the law pre- , 
vailing, the oecasion was absolutely privileged, : 


or that the acsused was at liberty to make 


any defamatory statement he shose with- 
regard to the opponents who were before the . 


Court. The eonvietion, therefore, was right 
and there is no reason to interfere in revision. 
The applieation is, therefore, rejeeted, 
С W. 0. А, v i : В КЕ: 

"n _ +, Application rejected, 

(1) 17 B. 127; 9 Inä. Dec. (N.8;) 88. . 
(2) 17 B. 573; 9 Ind, Dec. (х..в.) 874. 
; ; 


.* MADRAS HIGH COURT. 
Ornar Revision Casa No, 59 or.1922, 
+ (Onmisat Revision: Partition No. 59 
; » 0F 1922.) _ eee 
І ' August 10, 1922, 
Present :—Mr.. Justica Krishnan. - 
In re BUDDA REDDI AND oranss— 


· ACOUSED—-PHTITIONERS, - 
Penal Code (Act "XLV of 1860), ss. 425, 480 —Mis. 
chief —Necessary ingredients of offence— Wrongful loss, 
what is. ; 


To bring а case within section 410. of the Penal 
Code, it is necessary to establish, in the first instance, 
that the accused’s act amounted to mischief, and in 


‘in the first instanse, 
act amounts to miséhief. What has been: 
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order to constitute an act an act of mischief, it is 
necessary, under section 425 of the Penal Code, to 
show that in doing the act he had an intention to 
cause, or knew that he was likely to cause wrong. 
fulloss or damage to any , person. Further, it must 
` be shown that the loss was wrongful, that is to 
say, that the act amounted fo an infringement of 
some right resting in the person to whom ‘the loss 
was caused, [р: 95, col, 2] —— i 


; Petition, under sestions 435 and 439 of 
the Code of Criminal Procedure, 1898, praying 
- the, High Court to revise the judgment of the 


;-Oourt of the Joint First Olass Magistrate, 
opinion but was eoustrained to follow the | 


Madanapalle, in Oriminial Appeal No. 54 of 
1921, preferred against the judgment of the 
Oourt of the Sesoni Olaga Magistrato, 
Punganoor, in Oalendar Case No. 95 of 1921, 
· Mr. Е, Krishnamoorthy, for the Petitioner, 

The Pablio Prosseutor, on behalf of the 
Crown. 


- ORDER.— The sonvistion inthís case sannot 
ba sapported. The accuse 1 ha: bsen-convisted 
under sastion 430, Indian Penal Oode, which 
runs thus: “whoever eómmits misshiof by 


* doing any ast whioh eausss, or which he knows 


to ba likely to danse, a diminution of tho 
supply of water. for agrieultural purposes... 
. shall be punished with imprisonment of 
either dessription for а term wh'ch may ex- 
tend to five years, or with fine, or with both.” 


;. To bring the present case under seetion 430, ` 


Indian Penal Oode, it is nesessary to establish, 
that the ascused'a 


found in this case is that the ascus¢d’s 
aet ‘amounts: to mischief... What has been 
found in this вазе is that the accused. bunded 
up а channel earrying water to the complain. 
ant’sland, Inorder to eonstitute that aot an 
ao) of mischief, it is nesessary under sos. 
tion 425, Indian Pénal Code, which gives the 
definition of the term risehief, to show that 


_ iñ doing во, hé had the intention to -сапве . 


or knew that he was likely to cause wrongful 


. loga- or damage to any person, It is not 


во еіп. Фо show that his aet'resulted in 


loss, but. it misb.be shown that the loss. 


was wrongful loss, To establish that, it 
must bs shown that: his азё amounted to 


an infringement of some’ right resting in^ 


the person to whoni the. loss had been 
eausod.. In. the present ‘casa tha finding 
seama to bs that the-portion of the channel 
which was bunded | was. ronning ih tha 
asausod's own land. .'A person ii entitled to 

viis. Shak h d NC a = Ё 
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do , whatever. he likes with his own 
property. provided.. he: does: snot. infringe: 


the rights of any one’ init, -Itis quite open: 
to "him ` to, “ВИ up, the- channel, on. his’ 
own lard, ‘and unless. the. eomplainant showed | 
that he bad eome right %о0-сагу ' water. 
.to his field tbrough tke channe), there 
would bé no:wrongful loss caused ‘to him 
by. filling: up of the ehannek Where the^ 
ownership. ‘of: the channel is not claimed 
gush righb.eould be claimed only by way 
of. easement: or by contract,: Neither : of. 
these 'eonditions..is established. ‘in. the 
present nor is. there: any -finding of either 
Court on this point, In these d 
T. must: hold following the. ruling: 
Kondt.:Ohetti .In re. (1). that: no- чаш] 
wrongful loss has been proved aud - that, 
‘ therefore, the accused’s action in buudéng up 
the okannel dozs not constitute ari offence 
under sec ion 480, Indian Penal - Code.: 
‘They are atqoitted ana the fines will be, 
refunded, 
s Wei C. A. 
Í Oon: iction " side. 
0) sind: One, H8 ам. T, 885; 11 Or, L, J. 666, 
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(1923 
. 
IV of 1890 issued ^a prcce'amation for the 
tiuo owrer. No-suah owner has come for 
ward, and-eventually the Magistrate sold the 
property, avd:has made-an order vesting. the 
rale-proseedas of the ‘property, in Govern- 
ment; t 2 

It does: not;seem: à first sight 'elear ` why 
the Government ashduld · get the property 
and why:the boy who found the property 
aud. who prima facie is entitled to it -in the 
absones of the ‘true owe should ba deprived 
of it. 

On investigation we -find- that this ‘very’ 
point. has been desided-in this- High 
Oourt. by. Mr. Justica- Russell and’ Mr. 
Justies Chandavarkar in -1911 whore ‘al- 
niost - prasisely a` similar esse arose from · 
Ahmedabad, -Thore a similar: sourse had^ 
been taken by the Magistrate, bus that deci- 
sion was set aside by the High Oourt, and-the. 
propérty was сгјєгей to - ә restorad to the 
finder. Moreover, the-papers afte: wirds went. 
before Government and were-subscqaently^ 
printed ‘and circulated for general informa 
tion amongst- the Magistrates and: other. 
Judicial Officars-in the Mofaseil, ` 
++ That--precedent we''prop:se to follow. in 
the present case. -When this matter: cime 
kefore this - High: Court-originally there ° was" 
no such referense by the Distric! Magistrate 
as we-have now got.; iSo now, as regards mere 


diea (d 


' prosedore, we ‘rein the same ө position ав” in 


4 


. BOMBAY HIGH ‘OOURT. . З 
Обмін, Вағекюков No, 25 or 1922. 
. May 10, 1922. d 
JJ Present : :— Mr, Justice. Marten ard 
Mr, Justiee Cruinp. 


- In ve MARUTIBAPUJI SONAR, . 
+ Property—Pr operty found—Finder ийе in absence 
. of lawful claimant, 


: When &. person finds, property and: inken А over, 
to the Police. and. no-owner is forthcoming, although, 
advertised for, the “property or its value, if.it has 
been óld; houd. be restored to: the алын | й 

Oriniinal. reference rinde by: ‘the ріні 
Magistrate; Nasik. ' 
Él Da JUDGMENT. 

; MARTEN, J. —This is a Bomewliat curious- 
ease, ..A “boy-found ‘some property; and very - 
properly -handed it‘over ‘to the Poliee - for’ 
enquiries.to be made. ‘~ The Magistrate-there-- 
проп under the Bombay District Police Aet. 


{я x 


the Ahmedabad case. ` 

Accordingly the order made by the Isarned 
Magistrate will be sət aside, and the props 
erty or rather the rale-proseeds will be 


. ordered to Ъз restored to the original 
` finder. 
I may add that I donbt whether the 


learned Magistrate had any jurisdiction to gall 
these goods without "the "sonseünt @f the 
finder ybut our order. өөп, only, deal with-the 
x Property з now before us, vtz., the prooseds of 
sale, 8 : 

Овоир, Ju—Lagree, 

N, Е, T bte OE Wo 
eae us . Order accordingly, 


MENT FAIYAZ-HASAN AND OTHERS— | | 


t `1бусбур Civiz Arrek No:175 66 1921, ^ 
awe s n E 
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"yi SAIDUNMISA t, FAIYAZ BABAN, 
OUDH JUDICIAL COMMISSIONER'S 


SO COURT. C me 


w^ "OMdreh 27; 1929, ` 

.. _Fresent;—Mr, Kanhaiya Lal, 7, O, 

~- ' Mousammat BIBI SAIDUNNISA— 
ТС. `РЇЙТИТЕР—АРРЕМАМТ С. - 

ү ду, versus . - 


Dz&EXDANTS--RESPONDENTE. 


© Lenancy—Occupancy «rights — Relinquishment - not - 


followed (by:actual, surrender, validity of-~Agreement 
tọ relinquish when enforceable- Mortgages — Mortgagor, 

ight ој, їо grant leases how limited — Transfer of Prop-, 
erty Act (IV of 1882), в, 52—Lis'pendens— Pendency. 


of suit on/mortgage— Lease by mortgagor, validity of. - y 


$A. relinquishrhent.:of- oócupànoy. rights, unless 
followed by &etual surrender, . is ‘not operative, 
and an agreement to relingnish such rights, whether 
for ‘considerdtion. ‘or,, otherwise, cannot be- legally 
enforced, Lpi 8B, col. 2; 599, col: 1.) NAE 
ЧА. mortgagor is-not;entitled: after making. в mort.‘ 


gage ;io;grant. leases -which -may have the effect of . 
materially: diminishing" the: value of the security „or ii 


р. 99, cole 1.]- 7. “ 5 
Дуе, "г. execution ..of a decree оп ‘a? 


mortgage, is ‘the right, title and interest - of. the ы 
mortgagor аз. it: staod, on, the date of the mort- 


gage and the,mortgagor ‘cannot be permitted by’ 
any dealings ‘with the ` mortgaged ‘ property sub. 


~ Bequent, to the -date ‘of: the’ mortgage to” defeat 


those rights, Гр .89, сої; 1,] | 


Qurban, Als. y. Seth :Raghubar, Dayal, 16 Ind, Cas, . 


416: 15 О. 0.'289, followed, ` a xen 
“+ Were a mortgagor grants a lease - pending a suit 
for sale ofthe inoitgaged property, it is open to the- 
person who purchases the, mortgaged property in, 
execution, to 'ayoid, the lease во granted and seek 
оввеввїо ав if no such lease were | in, existence. 
fp. 99, Ec S bx LEN 

‘Madan “Mohim ‘Singh v, Raj -Kishori Kumari, 89: 
Ind. Сав, 182; ‚21 0 W, N. 83, followed, >°. 

+ Appesl:from a désres of the Subordinate 
Judge, Barabanki,” dated the 14th’ Mareh 
1921, modifying that of the "Muusif, Fateb-' 
pur, Distrist- Bardbanki, dated’ the 31st 
Marsh ‘1920; 207 з, ee 


Mr. Haider Husain, for 'the Appellant, 


for the’ Respondents. ^; ^^ - 


7.» "Messrs. Basudeo ' Dal and AH Mohammad, ; 


--JUDGMENT.—This appeal-arises ‘out of a, е 
‚ suit brought. by ‘the ‘plaintiff-appellant; for 


the resovery of possession: of sertáin plots of 
land, situated in the' village Mühammádpur 


` and for таёвпе profits, "The plaintiff claimed’ 


to have purshased: the ‘said plots as forming- 
part of ап ‘1l-annas .8 pies ‘share “in that’ 
village ‘and “her: allegation’ was , that: she. 
applied to’ the Court 'whieh ‘held. the ‘sale’ 
for ‘possession "but" she’ wan ^ obstrusted 


о АКЛ E —/) ud 


27 + 


att 
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^U with other ‘property from Mnhammad 


the remedies of the" mortgagee, under’ the mortgage. , 


: share, : Sub 
- pre-emption, with the’ plaintiff in order „to 


97: 


voeg сот 
possession by the defend. 7 


EX 


in the delivery of 


, nite: "Tha defepos was’ that tho defendants 


Ns. 1 fo 3 held'a lease of the raid plots along , 
› gsar: 
defendant No. 4 апа, that the suit was not, 


Y т oh D 


‚ s0gnizable by the Civil Court, ' 


. The. Oourt'of'frst instanse deoreed the, 
elaim for" possession of. the "disputed plotg, 
excepting plots Nos, 80/2, £0/3, 37, 49- and 
205 Миға. The question of mesne profits 
waa lett, Tor subsequant determination. On, 
appeal the learned Subordinate. J udge-upheld. 
the'desree of the First Court exeept in regard. 
to plot No. 205 .kiasre measuring 16 biswas, | 
which was also allowed to thé plaintiff, || | 
lt appears that Fazlu was originally the 
owner of a 3 annas 4 pies share in the village 
Muh&ámniadpur. ` Не sold that Share to Hari. 
Kishen on the 24th „April 1883, excluding. 
therefrom ' eertain. groves, one: of whieh was. 
grove No. 80 kasra, and -cartain osaupancy 
plots, ainorng which were, plots "Nos. 37, 49, 
and 205 khasa (Exhibit А.1),, In regard, 
to the former he stated in the sale deed that. 
he did “вот. Ъвёапве he had already, given 
them away to his daughters and sons: in-law. 
as dowry. In regard to the latter he said 
that’he wanted to retain ocoupaney rights in 
those plots. > Some other co-sharers similarly. 
sold an 8-annas 4-pies share in that village 
to Hari Kishen (Exhibits AT7.and А8), Hari 
Kishen thus beaame the owner of an 11-annaa. 
8-pies “skare” subjest to ths. reservation. 


‘Tentioned.in: the &ale-deeds.: Oa the. £0th. 
September 1906 he sold the entire 11-annas 


8-ріев share belonging-to him.to Waziraddin 
(Exhibit A6). Манатшай Husain sued, 
for pre-emption in respect of ihat sale-deed, 
basing his pra-emplive fille on the ground, of. 
his being the owner of grove, No, 80, khasra,, „ 
situate in tlie village, to. whieh, the share sold: ©! 
appertained, That suit was decreed on the, * 
18th Dàsember 1907 (Exhibit A4), Muham- 

mad Husain’ thus očoupied a title toa li- 


: finas 8.piés share in augmentation, of such 
‘title as he Һа from before ta plot No. 80. 


khasra and other plots under, an. independent, 


Tight, ^ 


On ihe lat. “Febraary 1908 Muhammad 
Husain hypofheeated the, ll-annns :8.pies 
re, whigh’ was, the subject of a. claim for 


Е: hey 


raise the money needed for paying the, “pres 
emptive, price (Exhibit А5), -A quit was 
gubsequently, led" to, enfores,the mortgage 


EE 
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and а deéroe was passed in “execution , of 
which the. ssid share was ‘sold by auetion 
and purchared by the plaintiff on the 2)st, 


Ostober 1918 (Exhibit 6). The sale- was. 


sonfirmed бп the 13th Deeeinber 1918, 


Meanwhile, the judgmént-debtor, Muham- 
mad Husain; granted à lease of 25 bighas. 


19 biswas 2 biswansis.of land situated in. 
thé -villoge Muhamiadpür to his вор, Fais az 
HusaiB, who is defendant No. 1, and 18. 
grandson of Abdül Hasan, who i8 defendant, 
No. 3,for a period of 40 years on the 7th. 
February.' 1918, 
Ra. 133.6.0 per year to himself. On the same, 

- date he ‘granted another lease of 82 bighas 
(10! biswas, 9 biswansis ` of land to his son, 
Asghar ‘Husain, for a period: of 40 years 
rererving a rental of Ra. 102 per year to 

, himself. - The Oourts below found that those, 
leases were fietitions and collusive and not, 
binding on the plaintiff. In regard to plot. 
Ng: 80 khasra their finding was that it-was not. 
covered by the mortgage. In regard to plots. 
Мов; 37 and 49 khasra it was similarly held; 
that Fazlu bad reserved to himself осопрапоу, 
Aights therein, that those oseupaney rights 
were never relinquished by Fazli in favour 

cf Muhammad Huesin and thatthe purshase. 
made by the plaintiff did “not affect those, 
‘sights, In regard to` plot .No, 205 khasra it. 

, was found that Fazla had reserved oesupancy- 
rights over-an area of 16 biswas only and that, 
the plâinti was entitled to possession of the 
remaining 16 biswas, ei ee 

= The plaintiff's appeal:relates to plots. 
„Мов, 80,37 and 49 hhasra, ^ The-eontesting. 
defendante-re-assert their’ right undér the, 

. lesse There‘ is no suffüsient reason for. 
; interfering with the: findings ‘at, whieh tbe. 
Qourts below have arrived Plot No. £0 
авта was clearly excluded from the sale, 
éffestéd by Fazlu in favour of Hari Kishen.. 
. -When Hari Kishen sold his rights in the 
‚ llanhás "S-pie& share- in the village 
.. -Mubamiüdpuf to Weziruddin, that plot was. 
'/ thb property of Muhammad Husain, who had: 
.. obtained it-jointly with his wife under a gift. 
`, made by Fazlu io.whieh в referense is made 
. inthe salé-deed exesuted by Fazlu in favour of. 
``. Hari Kishen. The decree for pre-emption did 


not “affect that plot, because "Mubaramad, | 


, ,Husain bad -slaimed his pre-emptive right 
on thé basis of hia title. to. that plot. . The 
mortgage ard the, sale subsequently held’ 


` §p exeention of: @ desróe, -obtained ор foot - 
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reserving а .réntal. of. 
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of it, also did, not affest it, because the 
mortgage was confined in its . operation 
tothe share which bad been, obtained by. 
pre-emption, , a - 
The learned Counsel for the pl, intiff- 
appellant contends that, by virtue of a som: - 
promise filed during the partition proceedings ' 
in 1910 plot No. 80 khasra had been made 
overto Muhammad Husain by Mohammad 
Ibrahim, another co-sharer of the village, who | 
had agreed to take plot No.. 120 khasra in^ 
rétuin thereof (Exhibit 11). That - com> 
promise does, not, however, show that’ 
Muhammad Husain claimed „or succeeded , 
in obtaining No, . 80° by right-of ‘his _baving. 
been a eo-sharer of dn’ 11-annas 8-pies share, ` 
He may have agreed to the exchange in order ' 
{Һа& Бе might be able to retain the grove, 
whieh had óriginally. been granted:to him by 
his ‘father-in-law, who had taken care to“ 
exclude it from the sale of: thé 24th April: 
1883, Thé partition took place: after ihe. 
mortgage and eannot operate: to enlarge the . 
property. originally‘mortgaged. ^ “The plaintiff.” 
has, therefore, no, title to that plot, ° ^ . . | 
` The cesuparcy rights in plots: Nos. 37 and ' 
49 khasra were elearly- not -eovered . by the” 
mortgage made by. Muhammad Husain’ of: 
bis- proprietary: share. 16 іа “stated that 


-Fazlu had relinquished his oscupansy righta 


therein, but . the compromise. of the 16th 
Séptember 1505, which was: filed in’ the: 
inutation proceeding instituted by Rázlu, for’ 
the cotrection of eertain “entries іц the 
revenue papers,-does not show that в volun: 
tary relinquishment had in ‘fast been made. 


In the petition of compromise Fazlu stated 


that be would be sontent with bis name being, 
entered in respeet. of 16 bighas 10 bwas of 
land, the rent of which was to be Re. 12 per. 


year, and that he had no objeetion to ihe 
name cf Hari Kishen being eontinued in the 

revenue papers in respect of. the, remaining 

plots measuring 13 bighas 10 biswas; , among: 
whieh were plots Nos. 37, and 49 khasra. 
The eompromise did not expressly state whe-, 
ther he agreed to relinquish all rights in, 
the latter, whieh had been reserved ‘to, him: 
by the sale-deed of the. 24th April „1885. 
But, even .і that was his intention, snch , 
a 1elinquishment, unless followed by astval 

вотгераєг, eanrot be treated as. operative, . 
Faziv and bis beirs have evidently continued | 
in рсвкевєісп, in apite of the said compromise, 


over the disputed plots, of whieh the plaints 
pc u t 


Vol. LXIX] 
. 
' KEDAR NATH 0, DATTA PRASAD SINGH, 
-iff now seeks possession from them, and an 
agreement to relinquieh oesuparoy rights, 


whether for eoneideration or otherwise, ean. 
not be legally епѓогвей, 


It is also contended on behalf of the plaint: ` 


J appellant that the eertifieate of gale in 
апу case governs the rights of the parties 
'.and the proprietary rights held- by. Mukam; 
mad ·Ноєвіп in the disputed plots should, 
therefore, be treated as having. passed to 
` the plaintiff, The proprietary rights in plota 
Nos. 87 and 49 have passed by the auction. 
sale to’ the plaintiff, but the proprietary rights 
іп plot No. 80 remain unaffeeted besause it 
-had been originally exelnded from the rale 
effested‘by Fazlu in favour of Hari Kishen 
and the right во arved out has remained 
intact and unaffested by the morigage or 
. Bale up to this day. i : : 
‘+ The leases obtained by the ‘defendants 
‚ Nos. 1, 2 and 3 from Mubammad Husain 
: eannot :be allowed to prejudice the rights 
of & prior mortgagee or of the person who 
. ‘has purchased :the mortgaged property in 
exeeution of а deeree obtained on foot of 
that mortgage. A mortgagor is not entitled 
after making the mortgage to grant leases 
‘which may have the effeet ‘of materially 
‘diminishing the value of the seeurity or 
the remedies of the mortgagee under the 
' mortgage, Where a anit has been filed to 
enforce the mortgage, the rights of the 


_, lessee are subject to the result of that snit - 


‘and no effest can be given to them over the 
rights ‘which another person may acquire in 
enforcement of the mortgage. Thiaia parti- 
eularly во besanse what is sold in exeention 
;of'& decree on а mortgage, is the right, title 
,and interest of the mortgagor as it stood on 
ithe date of the mortgage and the. mortgagor 
^eannOt be permitted by ‘any dealings with 
the mortgaged property subsequent.to the 
date of the morigage:to defeat those rights 
[Qurban Ali v. Seth Raghubar, Dayal а). 
The ‘leasrs in the present instances were 
granted by Muhammad Husain in favour of bis 
„Bons and grandson, while the suit for the’ sale 
,of the mortgaged property wes pending, .and, 
` as’ pointed ont in Madan Mohun Singh v. Roj 
Kishori Kumari (2), itis open to the рор. 
`еһавег to avoid the leases го granted and 
seek, possession ав if по sueh.lesees had 
Љееп in ехігфегсе. The leares have, ‘moreover, 
+ (1) J&Ind. Cas. 476; 15 O, 0.289. > 
2,02) 39 Ind. Cas. 282; 21 Q, W, N. 88, ` 2, 
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been found to have been collusive and 6. 


' tious. · 


The appeal and the cross-objectiong, there. 
fore, fail and are dismissed with coats, 
SOON K Ẹ N. Н. „+ Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Sxgoup Олти. Аррват, No. 606 or 1921; 
E June 7, 1922. 

Present :—Mr, Justise Stuart and 

` Mr, Justice Sulaiman. 

KEDAR NATH AND axotarr— ` 

DEEN DANTS—APPRLLANTS 
^ vertus 

, DATTA PRASAD SINGH AND ANOTHER 
, z PraivtIER ANO Deranpaxt—Rusronpexts, 

Custom — Ragq-i-chaharum—Zemindar’s right to 
sale-proceeds of house built on his site— Vendee, liability 
of—Appéal, second— Ooncurrenb findings аз to custom 
—Findings, whether can ba questioned as based on 
evidence legally insufficient, 

Where by virtue of a custom а Zemindar's right to 
а one-fourth share of the sale-proceeds ‘of a: house 
situated on a site belonging to him is establis hed; 
and it does not appear that Ње right is limited to s 
claim against the vendor, the vendee cannot, got rid 
of his liability by merely proving that he hag psid 
the whole consideration ofthe vendor, He ought te 
see that the one-fourth of the price actually goes ta 
the Zemindar and until it is paid, both the vendor and 
the vendee are jointly liable to the Zemindar for pay- 
ment thereof. |p. 101, col. 2] __ 

Heera Ват v. Hon'ble Sir Raja Deo Narain Singh, 
(1467) Y“. W. P. H. 0, В. 63 F B.), followed.: 

Dhandai Bibi v Abdur Rahman, 28 A. 209; A. W, 
N: (190} 61, referred to 

Although there are concurrent findings as to the 
existence of a custom set up ‘by 'a plaintiff, it is 
nevertheless open to the defendant in second appeal to 
show that the evidence adduced ia legally insufficient 
to prove the custom relied upon, [р.^100, col, 2.] 

Second appeal against a decree of tho 
Subordinate Judge, Aligarh, affirming that 
of the Munsif, Hathras. ^ dun 

Dr. Surendro Nath Sen, for the Appellant, 

Mr, Sital PrasadGhosh, for the Respondents. 
. JUDGMENT.—Sesond Appeals Nos, 449 
and 3U6 of 1921 are eonnested. These are 
,oroe8 appeals by the plaintiff and defendants 
.respestively arising out of the same snit, 
.The plaintiff Zemindar bronght a suit to 
recover one-fourth of the sale-proeeeds to- 
„gether with interest, on ascount.of b sale- 
,deed dated the 14th of December 11916, 
,exeonted by the defendants seeond party in 
favour of the defendants first party in respeob 
; ОЁ seven sbops and two houses insluding one 
.frRined horse in the form of a ckabutra or 


100 INDIAN OASES. :. 


. KÁDAR NATH t, DATTA PRASAD SINGH, 


. platform. ‘The plaintiff's ease was that “he 


ів the owner.of,the sites of all these hóuses 
und'thüi,;' urder а custom which prevails in 
the village of Mursen ‘where the property 
sold iá situated; the Zemindar is- entitled - to 
claim his hag-i-chaharum:” On behalf of the 
defendants the custom alleged by the plaintiff 
was denied, and „it was further pleaded that: 
the inhabitants of- the ‘village of Muresan, 
whieh was alleged to, bé--a town and-not а 
mere agrisultural village, were absolute own- 
ers of their houses and lands and -had a 
right of sale, and il was further pleaded 


. that the defendants bad been in adverse 


f 


possession -of-the: properly in ‘suit and 
the. plaintiff was not entitled to any relief. 
Pha Court of first instance in a-very careful 
and : well-reasoned , judgment desreed the 
‘leimat the’ pláiptiff for төвоуегу, of “ones 
‘fourth: of:,the „ваје-рговеейв : together .with, 
interest at 6 per eent. per annum ‘but: dismiss 
ed the elaim as regards -the recovery of 
‘podsession, „. This "decree тав. affirmed on 
appeal Бу, ће learned District Judge. |^. . 
< s The: plaintiff. in his: appeal sontends :that 
the deerée dismissing his élaim: as to’ the 
gesovery. of possession, was not correet. It 


. appears that. in the Court of. first. instanse, 


during the.pendensy : of the suit as well as 
‘during -the-course of its hearing and argu- 
ments,.it..was admitted ‘on. bahalf of the 
‘that:the owners of houses in this 


‘plaintiff ] 
the owners of their sites and 


Willage are also 
that both can ke transferred by them to 
‘strangers. This admission alone ‘is sufficient 
to. disposa .of the appeal of the plaintiffs. If 
ithe, defendants are owners of the-sites of.the 
houses, ‘it is quite- clear ‘that the plaintiff is 
жоё entitled ‘to recover- possession of those 
sites oh-their:ale. . Furthermore, there is à 
good ‘deal of evidence on the resord whieh 
ides to-show that persons’ whose houses have 
-fallon down: ‘Lave stilla right: left to: them 
"to transfer the sites. -It did not also appear 
‘that'this platform had really been abandoned 
yy: the last occupier and bad besome an 
érdinary piece of paris or waste land. In 
‘view: of all ihése circumstances, both the 
Courts: below were of opinion that the 
‘plaintiff was not entitled: to'get a decree ‘for 
eastiial possession of the sites. : Woe think that 
ethis-view-; was, correct. Sesond - Appeal No. 
3449 of 1921 accordingly fails. ме 

#2-The, other appeal ‘is an appeal: by’, the 
vdefendantis.vendées “in ‘whieh they eballenge 


‘and ‘which go to prove that on 


'proseeds. 


21998. 
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the finding ‘of the Courts below that ihere js · 
a custom ‘under’ whieh the -plaintiff' wes 
entitled to reeover hag-i-chaharum, , Although 
there are soncurrent, -findings of both: tbe 
Courts belów, nevertheless it is-open to` the 
appellant:to show to us that the evidence 
adduced by the plaintiff is legally insuffieient 
tò prove the custom relied upon by him, ^: 

The evidense to-prove the” custom appears 
to be fairly voluminous, “Ori behalf of the 
plaintiff; in the first instance, there ‘is an 
entry in the wa tb-ul-are of 1873 which 
clearly states that in this village. the Zemin» 
dar has aright to recover one fourth of the 
sale-proseeds ·іп -ease of rales of houses by 
the inhabitants and the agriéultural tenants 
of this village. Itis true that аё: ће time 
when this warb.ul-ars wab prepared, there 
was a single Zemindar, the predecessor-in: 
title of the ‘present plaintiff, and it is ‘urged, 
therefore, that the resital therein ‘was simply 
distated · by-& single proprietor.’ This-would ' 
merely reduse'the'value of the wa;tb-ul:ars, 
but: there is this” additional fact that ‘the 
wajib-ul-are was actually’ verified and attested 
by 'a number- of residents ‘and tenants and 
inhabitanta of the ` village: numberitg 45: 
besides the Patwari, In addition to thié,. 
we have'a judgment of the year 1884 in 
which a- claim to enforce this right against 
the- mortgagor -Was actually deereed. The 
plaintiff has lso prodused 28 ‘tale-deede, on 
22 out of which theré’ are actual - endorse- 
ments tothe effect that’ one-fourth of the 
rale-proceeds have been paid, In respect of 
three of them, there are entries in the 
plaintiff's *booka “that haqt-chaharum was. 
paid. The ‘plaintiff has aleo produced his 
account- bookes frem the year 1884 up to date . 
of ‘suit whieh acsount-books ' have, ‘been 
accepted “by ‘the Courts below as genuine 
eseh and 
every ossasion when' a sale took place, the 
Zemindar did realize oné:fourth of the sale 
In: addition to this: documentary 
evidence, -there are some 50 witnesses pro. 
dueed to depcse generally as to the existence 


-of the custom. alleged-by the plaintiff and the 


realization’ of haq-i-chaharum by him’ and hii · 
predecessor, ` | ты de Чыч узел е 
The defendants. produesd a number of 


'sale-deeds, all of whieh were prior to the 
syear 1884 and ` they- relied on the eireum- 


atanees that-in four of them whieh are 
originals there-are no endorsements. of 


V ol, -LXIX! INDIAN OASES,- До 
° — KEDAR KATH 0, DATTA PRASAD SINGH, аг pyres ; КЕТ 
‚Payment, = .А ёо other documenta, they are - the’ Zewminüar is satisfied in -respast “of hia 
“merely .eopies, The fact that no kagi- due,aud he eannot discharge -himself tby в 
,chaharum:was paid 18 not proved by these payment to^ the. vendor," The learned 

“deeds. The four original dosuments which Judges in- that вазе pointed oui that both 
were produeel.. wera ‘prior to the data of tha vendor and the vendee „wara primarily 
‚1884, and the plaintiff лав not able to pro- liablo to the Zemindar and the’ Zamindar had 
duee assount-books prior to 1884 because aelaim against both, although the vandee may, 
those account-boosks had been filed in an ifhe has any впећ right, ultimately reimburse 
earlier suit and were never: taken bask. himself from the vendor. A different consider- 
‘Even the defendants’ witnesses ‘admitted ation might arisein.the case of a right arising 
"that the plaintiff. tried to realiza his ‘hag t+ - out-of contrast bstween ‘the Zemindar “and 
_chaharum from each and ovary person liable :ossupier, but if the right'is based on 'sustom, 
‚бог the same but stated that he realized ‘then it has “béen held” that it ig^ the: duty 
hag-t chaharum from thosa vendors who ware .of the vendep to вез that haq«-chaharum ia 
. Willing to рву them. The evidense adduesd + paid to the. Zemindar.. . The. vendes cannot 
‘by the plaintiff was voluminous end has get rid -of his liability by merely proving 
„bean carefully considered by both the _that he has paid the whole’ congideration of 
Courts bslow. They ara agreed in finding . the vendor. ` He’ ought to ses that the ones 
-that the plaintiff has eucseeded in, proving fourth of the sale pries astually goes to the 
an universal and ansient right to recover :Zemiudar, ІЁ the Zemindar had not' had 
: hag-i-chaharum, Nothing has bean-;shown his share, a joint deers should ‘ba ‘passed 
to па in argument which would justify us in against tha, vendor and tha .vandee leaving 
, diffaring. from the view taken. by the Courts the matter to be decided in.» . subsequent 
. below. The cass has basn approashei from "suit. "This has been followed in а number 
theright point of view by the Courts bslom of eases by thia Court. Wemay “only refar 
and there is nolegal defest in tha. reasoning to the ease -of Dhandai . Bibi v. Abdur 
, adopted, - ‘We areacoordingly unable to differ _Rahinan (2) where it was pointed ont that 
‘feom the: ‘view taken by the "Courts balow. dn the баве of А, sustomery rigat to reseive 
“The result ia that the finding of fast must hag i-chakarum, where it did not appear that 
A be: asaepted, . the Zemindar’s right to. ‘share of the purshase 
"Tt is, however,, sontended by the ‘learned -money was limited to a right to elaim it 

` Advocate for the defendants-appellants that from the vendor alone, the- right, ean. ba 
in any:-ense this right- cannot; bs enforced  enforsed against Tha? vendee also. In the 
«against the vendees, and that even if there present ease we hava sarefully read the 
was а custom of kag t-chakarum, the right ,wajtb-ul-ars -which records tha .enstom relied 
can only.be enforeed against the vendor who upon by the plaintiff and we are convinced 
has been. paid the full sale consideration. that the right.to resover hag-? chaharum waa 

This, point, however, ів governed by autho. in no, way limited to a, elaim against. the 
| rity. The rule.of law was laid down clearly vendor alone. That. being :во, the joint 

in the Full Вәпоһ. case of Hesra Ram ч, decree passed by the Oourt of first, instanca 

How's Sir Raja Deo Narain, Singh (1). In which was affirmed | on appeal by .the ‘lower 

that ease it was elearly pointed out that Appellate: Court, was sorrect... The result 

“The Zemindars’ eustomary due is payable із that Appeal. No. 606 of i921 algo, fáils.. 

.on the transfer by sale of house property; We ascordingly order that both. “Appeals 

-and this: equally (after the sale bas become Nos. 449 and 608 оЁ,1921 be dismissed, ; with 

absolnte) whether the sale was inrits sosta inaluding fees in this. Ooart, on; Mio 

inesption, conditional or not, The Zamin. higher. asale. « , г 

dars’ right is to Г share - of the, purehass - . Б. N. d N.H, s Amal ori r 

money, it is not merely a right" to laim - @), 28. А. 209; -Ac Y. x. (1901) 61, . 

‘that share from the vendor, It is, therefore, - x 

ineumbent on ‘the purehaser, if: he would 
| ведай ; himself of all. I. liability; {а see that m 
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| SHANKARLAL €, BAJIKHAN AEHTYARKHEN, 
BOMBAY HIGH COURT. d 
` Freser Civic Arrear No. 714 or 1921, 
. February 21, 1922. 

Present :— Sir Norman Macleod, Кт,, 
Chief Justice, and Mr. Justice Coyojee. | 
BHANKARLAL TAPIDAS—PramTIFF 

— APPELLANT M 
ceraus $ 
СВАЛКНАН AKHTY ARKHAN— 


` ‚ DEFENDANT— RH8PONDENT, 
Gujarat Talukdare Act (VI of 1888), s. 81—" Taluk- 


dox'a estate,” meaning of—Thakore of Amod, lands: of, . 


whether form Talukdari estate— Vanta’ lands, nature ofe 


"The words: "Talnkdar's estate" in section 81 of the, 


Gujarat Talukdara' Act are limited to a Talukdar's 
interest in the estato held by him by reason of his 
status as a Talukdar.[p 09, col. 2.] 

Tolukdari Settlement Officer v Ohhaganlal Dwarka- 
‘das, 8 Ind. Cas, 624; 35 B. 97; 12 Bom. І. R. 908, 


referred to, 
- Land belonging to the Thakore of Amod does . not 


in any way differ from & "Talukdari estate” and under 
section 31 of Ње’ Gujarat Talukdars’ Act, such an 
‘estate cannot be alienated beyond the alienor's life- 


time, (р. 102, col. 2.] 
' ‘Yanta’ tenure is presoription of remote antiquity 


without any deeds or grants. Гр. 103, col. 2.] 
Dolsang ‘Bhaveang. ч. Collector of ' Raira, 4 B. 367; 

'2 Ind. Dec. {N. в.) 752, followed, 

-~ First appeal from the .desision “of the 

Distrist Judge, Broach, in Suit No. 9 of 1918, 


мє 9. N. Thakor, for the Appellant. 
Mr, 8. 8. Раат; Өочегешеёпі Pleader, for 


‘the ров бен» E" 


: . JUDGMENT. 

Оотлзкв, J,—The dispute in this case relates 
‘to a plot of land forming part of Survey No. 
‘254 situated within the limits of the village 
‘of Gajapura. The area. of Survey No. 
354 ia about 5,760 acres and: it belongs to 
the Thakore of Amod. On the 16th May 


1902: Chhatrasang Fattehsang of Amod- 


“mortgaged the land, now in question to the 
"1st defendant for.» sum of Rs. 799. On the 
Same day the first defendant, transferred this 
interest of his, together with other properties, 
‘to the plaintiff -by ‘way of San mortgage, 
Chhatrasang, the mortgagor, died in the year 
1907, and it is stated in the plaint inthis 


. Buit that some. time after his: death, the 


“meansgement of the estate was taken over 
by the Talkudari Settlement Officer, 

The plaintiff instituted “this suit in the 
District Court of Broach to recover possession 
of the said land, alleging that the Talukdari 
Settlement Officer purporting to act under 


INDIAN OASES. 


. before us.. 


у. Ohhaganial 


‘alleged that on the. 


[77 


the “кк of the Bombay Land: Revenue 
Code, Bom. Act V of 1879, dispossessed him 
in May 1907. Тһе said offiser is joined as the 
saventh defendant, and’ it is alleged ‘in the 
plaint that he is holding under his own 
management the estate inherited by the de- 
fendants Nos, 2—6 from their father Chliatra- 
sang. 

The first.defendant did not put in appear: 
ansa. The defense of defendants Nos. 2 £o 0, 
whieh’ is adopted by the seventh defendant, . 
is that on the death.of Ohhatrasaug tlie 
mortgage in question became void under the 
provisions of seetion 31 of Ње Gujarat 
Taloqdars’ Ast, avd that, therefore, it was 
eompetent to the ' Talukdari Settlement 


О сег to summarily: eviet the plaintif onder 


the powers conferred on the said officer by 


-seation,79A, elause (a) of the Bombay, Lind 


Revenue Code, as modified by section 33, 


- eub-rection 2 (ce) of the Gujarat Talaqdars’ 


Act. 

On these pleadings the District’ Judge 
raised an issue in these terms:—Whother 
under section ЗІ of the Talukdari Aet the 
mortgage made by the father of' defendants 
Nos. 2 to 6 in 1905 became void after his 
death in 1907.: The finding of the ‘learned 
Judge on that issue was in the affirmative, : 

This finding is now challenged iñ appeal 
It is urged on behalf of the 
appellant, original plaintiff, that the lands 
in question are Vanta lande, and that they 
do not form part of a “Talukdari estate” 
within the meaning: of that ‘expression ' in 
gestion 31 of the Gujarat Talukdara’ ^et, Aa 
pointed out inthe Talutdart Settlement Officer 
Dwarkadas (1) the worda 

" Talukdar’ в estate,” in: section 31 "ial used 
in à. technieal ense limited - the 
‘Talokdar’s interest in -the estate tia by 
him by reason of his’ atatus as 
‘a Talukdar. Now it cannot ba disputed 


-that the Thakore of Amod enjoys the status 


of a Talukdar, In the plaint it is clearly 
death of Chhatra- 


sang - Fatteheang his estate ‘was taken 


over for purposés of management -by the 


Talokdari. Settlement Offzer, This obvioualy 
gould only have been done under the provi- 
sions of sections 26, 27 or: 28 оё the Gujarat 
Taluqdare! Ast, It” is also stated by. -thè 
plaintiff's witness, Purshotam Moreshwar, that 


(1) 8 Ind. Cas, 624; 35 B. 97; 12 Bom, L. R. 903; 


Vol xix). 
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the defendants Nos, 2—6 are Talukdars; 
this statement js allowed to stand unehal. 
lenged. 


But it ів urged on behalf of the plaintiff. 


that the lands in question are /anta lands, 
and that they are not held on the Talakdari 
tenure, The- only justification for thia 
eontention lies in the ‘fact that Survey. No, 
354 ів shown in the Register of Inami Vanta 
landa prepared so resently as in the Samvat 
year 1972. That register was prepared by 
Purshotam , Moreshwar, a Talati under the 
Thakore of Amod. He is examined i in this, 
ease ава witnesa on behalf ..of the plaintiff, 
He ваув : 

"The area, of Survey No. 354 is abont 5, 700 
peres. This Survey number belongs to the 
Thakore Saheb of Amod. - There is the 
register abont the numbers. Thig register 
gives the details of this number, Thig register 
shows Inami Vanta lands. It was prepared 
in my time in Samvat 1972, and I have 
prepared it. The lands i in Survey No. 324 are 
Vanta lands, Gajapura is a part of Amod, 
This land is Udhar: Jamabandi. When tha 
estate of the Thakore. Saheb was with the 
Talukdari Settlement ‘Officer then this Survey 
No. 354 wes given a Talukdari number, The 
Thakore Seheb of Amod is a Talukdar, 
Defendants Nos. 2 to 6 sre members of the 
family ` of Thakore Saheb. ара . they are 
Talukdárs. The Survey No. 254 is men- 
tioned as Yanta in our register, but in the 
Government register it is'shown as Sirkari 
Udhar Jamabandi, As it pays Udhar Jama 
we call it Vanta. - . There is по other reason 
for walling it Vanta, I have prepared this, 
register aseording to my understanding. I 
dot not know what Vanta means. 
lands of the Thakore Saheb as Vanta lands, 
There i is no other reason. -I have not made: 


any inquiry as to. the nature of the tenure of 


Survey No, 354," 


^ Ibis not shown by the prodastion of village’ 


accounts of. long standing, or otherwise, that 
the, land in question ia Vanta, The entry’ 
in the Trnem, Register. prepared by Purshotam 


B few montha before ‘the institution. of this . 


anit ie of no value; "for he admits that he does 


not know "what ' "anta" 1 means. The meaning. 


of that. word-.ig explained by Sir: Michael 
Westropp-in Dolsing Bhavsang v. Qollec'or of 
Kaira 2), and Prol: . Wilson i in his Glossary 


me 4 m ao 2 зай Г Deo. Een a) 182. E 


I call the: 


says of Vanta “The tenure is "preseription of 
remote antiquity . without any deeds or 
grants.” 

The learned Pleader for the appellant was 
nob inetrueted to explain in what respect 
the ‘tenure ‘of the lands in suit differed from 
"Talukdari ‘tenure. No fasts are shown to 
exist whióh would enable the Court to hold 
that they do not: form partof a “Talukdar’a 
estate.” - On the materials plaeed before'him 
the District. ‘Jodge has some, to the eonslusion 


‘that . the said lands ara held on Talakdari 


tenure and form part of a. “Talukdar’s estate ” 

He has given his reasons in support of his 
finding, ` lt is unnesessary to repeat them. 
Tb may be that one or another of these, taken 
singly, may. ‘поб be quite convineing. : But 
we ate satisfied that upon the evidence 
adduced i in this | ease his conelusions are right 
ani that there: is no suffieient reason why 
they should be disturbed i in appeal, 

I would, ‘therefore, dismiss the appeal and 
affirm his degree with ensts, 

The appellant’s Pleader brings it. to our 
notice that.bis client haa obtained a deoreo 
against the first defendant in respect of the 
transastions whieh haye taken plase between 
them in the year 1905 and also that he may 
hava other claims againet the said ` defendant 
arising out of the said iransaciions, It id 
‘clear, "however, that our desision will have 
settled .coihing as to.matters. falling onteida 
ihe вворв of, the present suit, v 

` Маё „кор, C. Js —léágree. — ^ 
UNES. Tagen dbi 
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PATNA шен О vat. 
` бш Ravistox No. 36 or 1921. 
? ‘January 7, 1922, 
, Present:—Mr, Justice Jwala Prasad, 
Tae-EAST INDIAN RAILWAY OOMPANY 
{ — DEFEN VANT— PETITIONER 
` ve raus 
' ‘Messrs, КАЦ OHARAN. RAM. ; 
PRASHAD-— PLAINTIFF— Opvosite PARTY. 
Railways Act (1X of 1890); s..77-—Non-delivery 
of goods—Notice, af necessary—Kast Indian Railway— 
Notice to General Traffic Manager, whether sufficient— 
Loss of goods due to wilful neglect of RaWway— Risk 
Note, Form B, whether bars suit for compensation— 
Provincial Small Cause Courts Act (ТХ of 1887), в, 28. 
—Interference an m technical point, 


. UU 
e à 


` the 12th July 1921, 


an ‘FAOTS: appear from thé judgnient; -, . 


.* Ina case of loss of goods 
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"- Section. 77-of thé Bailways-AGt does поЁ apply to a 
„овве of non-deliyery of. goods, consequently & Railway 
Company is not’ entitled ‘in such á case +0 the notice 
: mentioned therein, [p. 107, oo: 2] ^ . , 
7^Whén there hag been an “dssignment:of- the: power 
tq settle claims on the pat of the Agent of a Railway 
`‚ Gompady in favour of the General -Traffio. Manager, 
"A notice under section 77 of the Railways Act’. sent 
‘to the latter 18 sufficient, ' Гр, 108; col; 2.] ' 


oy Beshachellii His'High- 


ellum Chetty v. Traffic Manager, 
ness the Матв Guaranteed. State’ Railway Company 
“Limited, 12 Ind. Cas. 76,36 M. 65; 10 M. L. T, 236; 
(1911) 2 M., W. N. 1985;- Madi&s and Southern Màrhatta. 
* Railway Company Limited v: Bhimappa; 17 Ind: Cas. 
“419;..28 M. L. J, 511, ‘Radha Sham Basak:.v. Secie- 
, tary of State for India in Council, 84 Ind. Сав. 180; 20 
‚О. W. N. 790; 44 C. 16; 28 O.L. J, 547, Woods, Agent 
to the. Assam Bengal’ Байлау ‘Company ү. Meher Ali; 
8 ‘Ind, Cas 479: 18.0. W. N.24 4 M. L. T. 
477, East Indian Railway Company v, Ram Autar; 28 
, Tnd., Сав. £02; 20 O.. W. N. 696, Secretary of State 
for India in. Council v. Dip Chand Poddar, 24 О. 806; 
12 Ind. Dec. iN. в.) 877, “Mahadeva Aiyar v. Sotth 
` Indian ‘Railway Company, Limited, 69 Ind. Cas 59; 42 
М, D, J, 202; 14 L. W, 6&4; 30 M.L, T. 112; 46M. 185, 
referred to., ` Dt. MES 
* On the East Indian Hailway, the General Traffic 
Manager is the person to whom the power of settling 
‘Vall claims? has .been assigned ‘and! consequently a 
notice sent to him is sufficient, [p. 105, со1,7.] . ~ 


: ‘consigned to a Railway 
, Company under Risk Note, Form B, the Company 
‘cannot plead the noté in question- ag freeing it from 
all responsibilites when the: loss of ' the: goodstin 
‘question ів" пе бо the wilful neglect of the Railway 


Administration or theft or neglect of its Fervants, 


{p.:106, col. 1,] 


+ The :Risk: Note, Form В, does not apply when the 


suit is for compensation on account of :non-delivery of 


goods'consigned:to a.Hailway Company’ and not on 
account of . amy loss, destruction or deterioration of or 
damage to the consigiment. Гр. 108, col;1,] ^'^^ 
When justice is on the side of the consignee, a High 
Court will not exercise its discretionary powers 
under section 26 of the Provincial Small Cause 


Us Courts Act on в technical : point, like notice to the 


Agenb'ofa Railway Company being short b a f 
даун. [р.109, col, 11 m d Я TOME 

Poona "City Municipality v, Ramji:Raghunath, 21 B, 
250; IT Ind, Deo. x, 8.) 169, Agent and Manager of the 
South" Indian Railway Company v.'Vengw Pattar, 12 
Ind, Сав, 169; 11 Mi L. T; 880; referred to, 


M Applisation under section 25: of the Pro- 
vinsial Sniall Cause Courts ' Aet against a 
decree of the Subordinate Judge, Gaya, dated 


` Mr. '8.. .N.* Bose, for the: | Petitioner.— 
Noties -to the А gent.- under section 77 of the 
Railways: Act ів: neceésary in ‘the cago ‘of non: 
delivery ‚ вв” well ав ‘niis-delivery, “Relias:on 
Madras and Southern Marhatta Railway Oom- 


INDIAN OASEN? 
^ -EAST INDIAN RAILWAY 00, 0, KALI OHARAN-RAM PRASAD.’ ^ 


‚ Balaram ` 


; ШЫ; 


ЛҮ ESAT ЖТ edge HE 


EN 
РУ: zo. 


pony Limited y. Haridoss Baxmali Doss (1) and 
the reasons stated therein. The word j'lo84" 
in section 77. means loss. ёо the sonsignor or tohi 
signee, whereas in Art. 30 cf the Limitation 
‘Act, the word “-loss” means loss from ‘tha 


custody of the Railway Company, Limitation, | 
' Aet not being pari materta with the Railways ` 


séction.77 ofthe Railway Act. с 
The words “loss ete.” have the eame bearing 
in seotiora 72, 75, 76 and 77 of the Railways 


Act should not Бе resorted to in interpreting T 


' Act вв well вв in ‘sedtion 161 of the Con-. 


tract "Aet, and "aesordingly must inelade 
" non-délivery ” вв the liability of the Rail. 
way Company cnly arises under section 72 
of the Railways Aet. For the meaning of the 
word “loss? in the | Railways. -Acb . аё 
arichand v. fouthern Marhalt s 
Railway COómipany, Limited (2), Muthayalu 
Venkatackala Chetti т. South Indian, Railway 
Company (8). 2 7 с. 
,Notiee under sceticri 77 of the Railwaya 
Act must be served upon the Agent of-tha 
Railway Оошрару and serviee upon ary 
otber сеј] ів not valid.” Sea Agent: Bast 
Indion Railway Oompany v. A;odhià Prasad 
(4) and the еввөв eited therein, ^. —— 7 
` Тһе onus bas keen wrongly placed ‘tn 
the Railway Oompany by the Court’ .below, 
as Risk Note, Form B, haa been executed, 
See Agent, East Indian. Railway Oonipany $ 
v. Ajodhya Prosad (4). In any ease ‘there 
being running train: theft the Railway 
ómpany -is not liable вв the words running 
train robbery in the Riek ' Note. means 
runnińg train theft; Hast. Indian.. Rail. 
way Company v. Nathmall Behari Lal (5)... 
„Мұ, '"Shiveshwar Dayal, “(with "Kim, 
Mr. Brij Kishore), for the” Opposite Party, 
—This being. an application’: іп revision. 
the High Court should not interferéetheró 
being no justice on the side of the petitioner. 
The. power of the, High,- Court being diss . 
oretionary should not be exercised to defeat the 
just elaim of the plaintiff; Poona Oity Munice 
gality, v. Ramji Raghunath’ (6), Agent’ and. 
Manager of the South’ Indian, Railway Company · 


v. Vengu Pattar (7). . Sestions 72'to 77 axe not . 


‚© (1y 40 Ind: Oas. 69; 41 M, 871; 85 М.Ш, 7,35; 24 М 
L T; 88; 8L. W. 340, `> DAE Уб: ащ 
(2) 19 В:159; Ohitty's 8,0, O: R.3422; 10 Indi- Déco | 
Сва), 107. eo ee ele бус 
v (3) 5. M. 208; 2 Ind, Deo, (х. a.) 145. pP 
-(4) 49 Ind. Oak. 498; (1919) Pat 180, ^ 2 
(5) 89 Ind, Oas, 180; 157A, L, J. 321; 89 A. 418, . 
(8) 21 B. 260: L Ind, Dea, (м, 8:9 108... (1. ts 
(7) 12 Ind, Ces, 169; 11 M. 1; T. 380, - 
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- ín: gé&erà] terms! and” thie’ ‘scope. is- limit- 
80. “һу: the’ "Words: “damages” “and 
“'destinetion” : éte., arë ааба alotig with the 

: word "“ lors” whieh’ if лява in the general 

- Benee  $nalüdes damages and ““dastiuction.”’ 
. The Legislature’ rever intended that. ‘the 
-word "los&'"wonld ‘‘inelude -“‘tiow-delivery, '" 
` See Arts. 30 and ЗІ of ‘the Limitation Aet. 


Веб aleo Mutsaddi Lal v; Bombay Baroda and . 


‘Ocentral'lidia*Ratlway: Oompany:-(8). ^ 

. "Ewidéuee' establishes. that - Divisional’ 

| “Ета ће Manager had ‘authority to settle alaims: 
and that ‘notice’ was given to him within six ' 
midnthy, Тһе noties* was a suffeient’ cám: 
plianee with’ sestion’ 77 of the Railways Aot; 
reliea on’ Woods; Адеп о the Assam: Bengal 
Bailicdt Company v. Meher Ali (9), Madras avid’ 

Southern. Marhatta : Railway Company; ned 
v Bhimappa (10); - 

-Mri S Nà ' Bosa in’ repli; - Tho case’ of 
Woods, - Agent: tothe: Asiim Bengal Railway 
Ootipany ; v. Meher Ali (9) lias bean dibe- 
sénted! from’. in © Agent, Bast Indian Railway 
Company i v. Aiodhiya- Prasad (4) dnd sonia other 
- lter'decisióng'-of tlie ` Oáleutto, High бош 
-sud- ia not- good law, ^ « 

Р The High Court: should ненә in this 
shia ‘as the suit-of the- plaintiff- wás: поб. 
maintainable in the absence of the: notioó' 
under’ section: 77 of'the Railways Act and in 
justice ^ has'been* done in the case by passing 

: всїев; against the: ‘Railway Company, .” 
bas CES ae gee ct tr 

- JUDGMENT.— This * ів’ “an - apblieation 
Љу the defendant (the. Bast Indisn- Railway 
-Oompany) ‘under Bestion: 25 of the Provineial 
Small Cause Courts Aet against’ a: decree, 
dated: the “12th ‘of July 1921, passed” in 
favour of- the: plaintiff 'by- the ‘Subordinate 
Judge" of: Gaya’ in the exercise. of his powers’ 
ВЕ #'Stiall-Cause Court Judge: ^ · 

‘The plaintiff déspatched from Howrali a'son-: 
signinént of sevón paekages'of red’ lead; soda 
and other miseellaneous artieles > ас be døv: 
livéred*to him at W aradliganj;-a- -station on 
tho- South) Bihat Railway/~For of ‘these i 
Taskages:.v wore: delivered: to -the plaintiff апа, 
the remaining threo’ ware- not, Consequently - 
‘the: süit ont of which this’ applisation: has 
arigen'- was ‘instituted: ‘by-the „Вап“ оп: ‘the’ 


>: a be 


T 
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‚па ‘of 
_ the’ eaid articles аз compensation for their 


‘rule " 


April 1991 for resovery of prise of 


non-delivary to the plaintiff, 

The defendant resistdd the gum of the 
plaintiff and pleaded— :: 

(1) that the plaintiff's suit was barred 
by the terms of. ап ` agreement embodied in 
what.isknown ав thd Risk Note, Form B, 
(Appendix E of Railways-Aet, IX of 1890) 
exosuted by the plaintiff. . 

: (2) that there was no wilful Байый on 
the part of. the Railway Administration 
or its servants or any theft of the goods in 
question by the servants of the Railway 
Company ; on the other hand, the wands in 
question were lost on aecount of robbary 
from the’ running train; and 

© (8) that. the plaintiff's: suit is barrad by ` 


ыз -sastion: 77 of the Railways Ast on accouat of 
‘бу. notise not having basen .sarvad:in due 


time upon the Railway. Administratiom 
or Company. ss is required by ` thè s3id 
' sbetion, 


+ All these objeotione Ras beari overruled: 
by the Couri balow and desided against the 


+ defendant, \.Thesa grounds’ have: baen ra- 


iterated in this Court ^on behalf of the 
defendant dnd itis urged that the findings 
ОЁ. the Court below on all. phena, points ere 
erroneous in law. ^" 

“The: Court below has foni that! the 
орда іп question. wera lost, not on ‘assount 


: of-a running train robbery nor on acsount 


of апу: theft; but on aceonnt of " the ‘wilful 
negleet on the part of the defendant's: 
servant,’ This is a finding of fact. ‘It is, 
however, urged that this finding . ia vitiated 
on ascount of thé onus. of proof having 
bsen -wrongly laid upon the: defendant, 
and -not upon the. plaintiff as the Court’ 
below ought to havé doné.in view of the 
Risk'Note-B.-exeouted: by the plaintiff, 
This sontention- is wholly- unjustifiable, and 
the following. passage. from -the: judgment: 
ne Gourt ‘below is a -somplete answer to` 

“I also-‘do - not doubt that: having: 
pini Riek- "Note: B ‘the. burden: of- proof: 
was: оп: the’ plaintiff: to: prove ^wilful 
neglest' of the Company’s servants. . Thio 
is -well-østablished - by ai’ series of 
décisions", - The Oourt, "therefore, laid the 
onus^upon' the: plaintiff.^to: prove - wilful: 
neglest ‘on the part of the defendant... Upon’ 
the:evidence: on’ behalf ої. the ‘plaintiff the: 


: Qourt- resorda -thë finding-that’ "the- wilful: 
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neglect of the defendant's servants is- 
résponsible for the non-delivery of. the: 
articles".. Upon ће: evidense offered оп 
. behalf of. the defendant the Court. has held 
that the defendant's servants were negligent 
in not putting "any look: to the door" of 
the waggon and thereby “affording sufficient 
temptation to thefts by the Railway serv- 
ants." “The evidence on behalf of the 
defendant has heen fully. eonsidered in, 
great detail by the Court below and, as 
& result of the oonsideration of the evi- 
dence -of both: sides the Court has held that. 
there was тоё theft or running train. 
robbery by stravgers, but that the goods 
were lost on account of the wilful neglect 
on the part: of the defendant's servante., 
' Upon thia finding. of the’ Court below ihe 
. Risk Note in question is of no avail to- 
"the defendant. The .defendant Oompauy. 
eannot plead the Risk Note in question as 
freeing the defendant from all responsibili-. 
of the property in 


. below; and the finding: 
: in this. ease disposes 
grounds. ^ d 

То my: mind the Risk. Note in‘ question. 
has no applieation to the. present case. 
Tha suit of the plaintiff is not оп account 
of “any loss, destruction or deterioration of. 
or damage to” the consignment in- question, 
to whica only the Risk · Note in question, 
His suit is for - sompensation on 
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ent, Howrah, wherein he asked - for the 
original bijak from the plaintiff, shows that 


‘the Company's ease never was that the goods’ 


were ,lost or destroyed. It.is expressly. 
stated in paragraphs 2 and 3 of the-plaint 
that the plaintiff's ease was basad "upon 
non-delivery of the goods. ‘It was for the 
firat time alleged in the written statement. 
that from enquiry the defendant had some 
to know that loss.wag due to robbery on the: 
running train, The lower, Court has . 
disbelieved the plea set, up by the defendant 
of the loss of ‘the goods in tbe manner, 
alleged by the Company and ‘has expressly. . 
held that it wag a cage of non-delivery of 
the goods to the plaintiff by tha; Railway. 
Gompany. Therefore, the Risk Note iu 
question does not apply to the case. · ; 
he last ground urged on ‘behalf. of the- 
defendant is that the plaintiff's elaim ia 
barred by section 77 of the Railways Act, 
for want of a proper notice in due time,. 


tothe Railway. Administration ‘or the Com. . 
pany. On behalf of the plaintiff it is urged 


(1) that no notise was required to ба; 
the defendant; 


destruction or. deterioration of animals or. 
goods delivered to be so carried." . The Court, 
below has found that the plaintiffs claim . 
for compensation has been made on aceount. 
of the “non-delivery” of the artieles and поб. 
for the "loss, destrustion or deterioration” , 
of the.sa&me, and eonssquently the -Court 
has held that sestion 77 does not.apply to, 
the present ease, , Їп the view of the Court. 
helow the distinction drawn by it between” 
the elaim for non-delivery and the elaim for 
loss, destruction or deterioration” of property. 
in eharge of a earrier is a real one and ; 
finds support from the wordings in -Arts, 30. 
and 31 of Indian Limitation Ast. Artiele 30 , 
refers to a elaim against a carrier for com 
pensation for losing or injuring ‘goods, that 
is, for loss, destrustion’ or “deterioration of 
goods; and Art. 31 refers to a claim against `’ 
a‘ ‘carrior for eompensation for non-delivery 
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‘or delay in delivering goods. The view 
taken by the ‘Court below is supported by 
the history of low Art, 81 was for 
the frst time introdysed in the present 
Limitation . Асі of 1908 in order to sover 
the’ case of. non-delivery as distinguished 
from: :& ease of loss, destruetion or deterio- 
ration’ of property in ‘the hands of earrier, 
Bueh’ an, the Railway Company, There was 
a difference of opinion as to’ whether a 
case, of. non-delivery of goods would come 
under Аж, 49, 115, ог 30 of. the Limitation 
Act. 

Now, in the case of & claim for loBs; 
üestruetion or deterioration to the property, 
the limitation would run from the date when 
the loss or injury oscurred to the goods 
and in the case of non-delivery ‘from the 
time when the goods ought to have been 
delivered and were not delivered. This 
led to the difference of opinion that Art, 30 
would not apply to the ease of non: 
delivery and possibly Arts, 49 or 115 
should apply. There is. again a cardinal 
differense between the "non. delivery" and 
the “loss, destruction or deterioration" of 
goods while in eharge of a carrier, ruah ав, 
the Railway Company. In the former 
there i is a deliberate withholding of the prop: 

erty’ from the ' person entitled to its 
a ай {тегу and in the latter the loss, destruction 

r ‘deterioration takes place on аввоппё 
of. ,aertain, extraneous causes. In the latter 
ease, there is no deliberate withholding of 
the property , though there may be wilful 
nagleat in not taking proper care of the 
goods. Articles 30° and 31 apply -to the 
' Railway ‘Company’ as carrier of goods and 
therefore, the distinetion recognised in those 
articles , applies ‘to’ the goods made over to 
a- Railway ‘Company for transit. Sestions 
72 Фо 77 of the ‘Ast apply to’ the ease of 

" lose, destruction or deterioration” of goods 
made over to-a Rails way Company for transit. 
Their responsibility is that of a bailee under 
sections 151, 152 and 161 of ‘the Indian 
Contract Act’ of 1872, as expressly laid down 
in gestion 72 of the Railways Aet. Olanse 
(2) of the section provides for au agreement 
whereby the aforesaid responsibility can : bs 
limited: '"Ri&ks Note in Forms A-and В in 
Appendix K.are in. acsordanae with this clause 
(2). Section. 77. requires a ` notise- of the 
elaim ‘arising rout ’ of ‘Joga, -destruction or 


deferieration of goods delivered. to te earried 


also to the Traffic Manager- 


- übh .November. 


by a ‘Railway Company, toba given to the 
‘Railway Administration within six months 
from the date af the delivery of goods for 
aarriage. This is obviously with a view to 
enable the Railway Administration to make an 
enquiry and investigation as to whather the 
loss, destruction or deterioration was. due to 


‘the pluiatiff's laches or due to the wilful nag: 


leot of the Company or its servants or due to 
the theft or robbsry committed by the servants 
of the Company. Unless notiae of the lass, 
destruction or deterioration is given promptly, 
‘the enquiry would be prejudiced and, thera- 
fore, section 77 prescribes. that notiae muss 
bə given within six mouths from the date of 
delivery of the goods, ‘But in a case of 
non-delivery sueh an enquiry will not ba 
necessary. [n this view also seation 77 has 
no applisation and the Company is not 
entitled to а notiee'in cass of non-delivery. 
The plaintiff expressly stated in the plaint 
that the defendant was not entitled to any 
notics inasmuch as the claim is for non deli. 
very 'of the goods. Still notice was given 
to the Agent of the Railway Company and 
[11 
who settles all 
claims and to whom the Agent also refers 
claims for disposal.” It will appear that in 
this case proper noties was given to the 
Railway Company. The goods were des- 
patched on the 27th of April 1920, On 
the 23rd of July 1920, the plaintiff preferred 
his claim tothe Divisional Traffia Manager, 
Hast Indian: Railway Company, Howrah, 
giving the details of the paekages whieh were 
not delivered to him. with the price of the 
same, Hs did not reseiva any reply to that, 
He; therefore, wrote another letter, dated 
tha 7th QOetober 1920 claiming the delivery 
of tha property to him or its prios, failing 
whish, he said, he would bs compelled to 
take assistaneo of the Court. This aiso was 
not attended “to. . .Oa the 3rd November he 
addressed another letter numbered 108 to 
the Agent of the~Hast Indian Railway 
Company repeating the slaim and intimating 
that; in ease of not getting redress from him 
he would seak his remedy in Oourt. [n this 
letter he'.referrid to -t:e previous letters 


' (Exhibits ЗА and 2B) addressed ta the Divi- 


sional  Traffis Manager, Howrah. This 
letter. wás ` recaived by the Agent on the 
в `. This also was not. attended 
to. Od thed4th .Decomber 1920 the plain- 
tiff sent a letter through his Pleader addresgad 
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to .the - Agent of the East. Indian Railway 
‘Company and this letter bears an endrose- 
iment. of ‘the -Agent to the effect “G. 
‚Т.У M. for disposal.” It does not, appear 
show it was disposed of and the plaintiff 
«appears: to have -written another. letter 
aNo.: 16 R. :K. dated the 19th January 
-192L to whish he reseived the follawing 
weply from: the Claims Superintendent, 
‘Hast: Indian Railway Company, dated the 
2nd. February 1921. " Will you please send 
„me :the original bijak in this sase under a 
registered sover for inspsetion and return," 
"What happened thereafter does not appear, 
and the plaintiff then instituted the. m on 
ahs 2nd Ари! 1921. 


. The йө ю the pU 18 ro doubt 


. » a few days beyond six months but the notise 


„to the Traffic Manager was promptly given; 
namely; within two months, The plaintiff 
. BtateB in his plaint that „potios was given 
«tothe Traffic Manager "who setiles:; all 
` , elaims.and to whom the Agent also refers 
'. elaims for disposal" : On. behalf of ‘the 
‚ plaintiff it i» urged-t that this fast has been 
" proved: in this ease, namely, that.the Traffic 
: Manager is the. person who settles all elaima 
avd о. whom the Agent refers elaims for 
disposal, and,. consequently, the notice given 
; to: him: was . 'Buffieient.. It . appears that 
‚ the-:plaintiff substantiated his case by evi- 
denee whieh evidence was neither challenged 
phy. cross-examination nor. was it rebutted 
, by any, substantive-evidence on behalf of the 
defendant, in spite of a: number of witnesses 
` examined on behalf of the defendant, On the 


other hand upon the notice given by the plaint- ` 


бо ће Agent on the 14th of Desember 1920: 
the Agent endorses thereon the following order 
. “G, Т. M. for disposal" This shows that the 
“a. Т, M.had the full power to settle the claim 


of the plaintiff and materially corroborates the: 


. ease of the plaintiff that. the. General Тгаће 
Manager ів the:person'to whom power .has 
‚ been assigned by the Agent. Therefore, the: 
plaintiff Љав proved.in the present, ease that, 
thore wasan- assignment, of the power of 
settling elaims to the General Traffie Manager. 
and ‘the. notiee given: to. him . was, there») 
fore, proper. . 
to be given to: Railway Administration. 

“Railway Administration” as defined, 
by section. З (6) means -the "Railway: 
Qompany"- in.eage.of.& Railway. Administra , 
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Section. 77 requires a noties- 


з (1922. 
tion by, a Railway Goian: ausi: as. the 
"East: Indian Railway Company. . A notise 
to ba.servel проп the Railway Ad- 
ministration may be.served upon the -Agent 
of the- Railway Oompany, There: ara 
‘authorities. to show that when an assignment 
is' proved, notiee to. the ‘General Traffia . 
Manager is sufficient ; vide Seshachellum 
Ohetty v, Traffic Manager, His Highness: the 
Nisam’s Guaranteed State Ratlway Oompany 
Limited (11), Madras and Southern , Marhatta 
Bailway Oompuny, Limited v. -Bhimappa (10), 
Radha Sham Basak w. Secretary of State 
for India in Oouncil (12), Woods, Agent to the 
Assam Bengal Railway Company v. Meher 
Ali (9), Hast Indian Railway Oompany 
у. Ram Autar (13), Secretary of State .for 
India in’ Oouncil v. Dip Ohand Poddar (14), 
Vide also the resent decision of а. Full 
Bench of the Madras Hizb Oourt in Mahd- 
deya .Atyar v. South. Indian Railway Com: 
pany, Limited (15). Therefore, if any notica 
was necessary, I think in the present бав, 
upon the evidence the notise to the General 
Traffic Manager was sufficient. The Fall 
Baneh of the Madras High Court i in the- ease 
referred io above Mahadeva Aiyar. vw. South 
Indian Railway Company, Limsted~ (15), 
discussed all the cases on the point and, held 
that it was open to.the plaintiff 1o show, 
that. by its rules or course of conduct the, 
Railway Company. had held out to the public 
that notiees might be given . „to an. -offieer, 


sueh as the- District Traffic . бишке. б. 


sent instead of. to the Agent. А POS 


Lastly, although no notice acsording to in 
is necessary, the plaintiff in the presant case . 
had given ample notiee not only to the. 
General Traffic Manager but also to tha 
Agent of.the Hast Indian Railway. Ooxfpany 
as already. detailed in the earlier part of 
this „judgment, I, therefore, agrae with. the 
view of the Court below that section 77: does 
not bar the plaintiff's obtaining а relief 


^ 


ш): 12, Ind, E im -36 -M. 65; 10 М, - ш T- 236; 

айп) 2M. W.N. 

0. en 84 та, ‘Cas, 120, 20 0, W. N, 790; 44 o. 16;- 23; 
(18)'38.Ind. Cas; 602; 20 О.Ү; N, en i 
PH 24 С. 806;.12 Ind, Dec. (N. 8.):8 

15) 69. Ind, Oas. 59; 42 ML, J, ri Tine w, өз 
80. ML, 7112; 45 M. 135, `. н, 
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against the Railway Company’ in respeat of : 


the non: delivery of the goods in question. 

Tn tke sircamstances of the case, оп aseount 
of the inexplieable vcondust of the. servants 
of the Railway Company and on aseount of 
their rot'attending to any of the requests of 
the plaintiff, it is obvious that the plaintiff's 
case was in the main true, as it has been 
found by the Court below, In ‘the ‘giroum- 
stanees of the case justice lies on the side 
of the plaintiff and this Court will not exér- 
eise the discretionary power under section 
25 of the Small Cause Courta Aci unless any 
injustice: ів done by the Court below. When 
justice is on the side of the pleintiff, this 
Conrt will be slow to interfere on a technical 
point like notice being short by a few daye, 
even if there, were any tubstance in that 
eontention. The words, of his Lordship 
Farran, О. J. in the sase of: Poona Ойу 
Municipality v, Ramji Raghunath (6) may 
fitly be ‘appropriated’‘to the present case; 
"In the second place, the defendants have no 
merits оп their.side, According to the find. 
ing of the Small Cause Court, which has rot 
been challenged, and whish there is mo reason 
to distrust, the gcods imported’ into Poona 
in this sase have actually besome the prop- 
erty of Government, and the plaintiff is on 
the nierits entitled to the refund which he 
has obtained, though from the certificate 
alone he may not be able to prove his right, 
and he has not taken the precautions: whish 
entitle exporters under rnle&.l14to'17 іпеја: 
sive to а refund.". In the case of Agent 
and Manager of the South Indian Railway 
Company v.Vengu Pattar (7), his Lordship 
Mr,’ Justice Phillip declined to‘set aside a 
desision of the Small Cause Court under thé 
Ast on the‘ ground that‘ there was no 
merits in the plaintifi’s ease. To do that, his 
Lordship said, would be to-do injustiee in-the 
case, ``' ; | 


In terms of the aforesaid decision І -dis:’. 


miss.the Rule with osi» Hearing fee one 
gold’ mohur, 7 ` ‘ 
х. Xv ey B. 

| EE Rule discharged. 


.. + OALOUETTA HIGH COURT; ^^ 

' Аррвһ, FROM APPELLATE Decese No. 238 7” 
С 01901. PCS 

August 14, 1903, -> 

Present :—Sir Francis William Maolean, Kr., 
Ohief Justise, and Mr. Justica Geidt. 

NARENDRA NATH SARKAR AND'OTHERS 

сз —PLMISTIFES—-ÁPPELLANTS 


versus 
MONIRUDDI HOWLADAR —DzrESDANT — 
REBPONDENT, 
Interest —Eworbitant: vate—Unconscionability. 


When the parties have made their own bargain, 
the Courts cannot make a fresh bargain for them; 
and а rate of. interest, agreed upon between parties 
evon though exorbitant must be given effect to 
unless there are circumstances of oppression or 
undue influence, or any equitable considerations which 
would give the Court aright to interfere upon the 
ground that the bargain was an unconscionable one. 


Appeal against: a desreà of the Additional 
Subordinate Judge, Khulna, dated the: 30th 
November ‘1900, affirming that’ of the 
Officiating Munsif, First Court at Bagerhat, 
dated the 17th May 1900, _ 


‚ Babus Moliendra Kumar Mitra and. Jnanen. 
dra Nath Bose, for the Appellants, 
Babu Surendra Ohandra 8:т, for the Re. 


spondent. ` 


> ® 


m JUDGMENT. 


( Jaga lk aS АИ 
Mecuxan, C. J.— The rate of interest in 
this casa is exorbitant, .but the : parties 
have madetheir own bargain, and I'do nof 
see upon what :prineiple we «an make œ 
fresh bargain. for them. There are. no 
sireumstaness.in this case of oppression, or 
undies’ infloenes, nor „апу“ equitable èoọn- 
siderations which would give us a right tó 
interfera upon the.ground that the bargain 
was an uneonscionable one. Much relianeg 
has been plased on the: judgment of Mr, 
Justice Rampini :in the case of Кай Nath 
Sen v. Tritlokhya’ Nath Eoy (1), ` where he 
says that under ciróumsianses sush ‘ag the 
present, a fresh contrast.must be regarded: 
ан having been entered into between the: 
landlord ‘and the purehaser, I am unable to: 
ceneur in this view. , Sud 
Do t бооз. Е 3 


-v 


+ 
x ] i М 3 


00) 26 0.815. 8 О, W. №. 194; 13 Ind, Deo, fav.) 


) 


10 
BABU LAL Ø, ALI AHMAD KHAN, 


The appeal must be' allowed and the appel- 


lant must bave interest up to the date of 
the suit at 75 per «ent, per annum after that 
date until realization. ' 

. We make no order as: 
ttis Court or of the Courts below. 
...Овгрт, JI soneur. . 


N. H. - X Appeal allowed, 


- т Е х Y^ 


' - QUDH JUDICIAL COMMISSIONER'S 
Sxconp Отуп, Appeat No, 76 or 1922. 
i x May 2, 1922. 
|. Present:—Mr. Kanhaiya Lal, J. C. 
.- BABU LAL— Drvenpanr no, 1 
` x APPELLANT 
| versus m 
AL! AHMAD KHAN AND ANOTHER— 
* -PrarsTiges— ЕВРО DENTS, 


. 7 Pre-emption— Partial| pre-emption, whether allowable 
— Buit to preempt doubiful title, maintainability of.. 


А person cannot sue for pre-emption in respect 
of a portion of a property on payment of a propor- 
. &ionate part of the purchase-money. [p. )10, col. 2.) 
Where a suit is brought to enforce pre-emption in 
" respect of aclaim to what is really & doubtful title 
it cannot be entertained, [p. 111, col, i] i 
Appeal from a deeree of the Subordinate 
Judge, Unao, dated the, 5th Dcaember 1921, 
confirming that of the Muneit (North), Unao, 
dated the 15tb February 1921. 
‚< Mr, Haidar Husain, for the Appellant. 
. Mr. Zahur -Ahmad, for Respondents Nos, 
land 2. 
. JUDGMENT.—The suit which has given 
rige to. this -appeal was brought by the 
: plaintiffe-respondents "for pre-emption . in 
. respost of thé sale of eertain property effected 
< by Musammat Gulaba.in favour of Babu Lal 
. on the: 6th May 1919. The question for eon- 
sideration is whether the sale was a sale of 
an aetionabls elaim or of an interest in prop- 
erty. ,Musammat, Gulaba claimed to have 
inherited the property.,from’ Musammat 
Gulshan Bibi, her mother. The sale deed 
recited that the sale had been effeeted: be. 
. cause the yendor.was not in possession, of 
. funde sibiciént to enable her to bring a suit, 
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to costs either- of 


‚1.392 

П MES г .: 
for possession against Bhaggu -Khan, who 
bad got mutation of names effeeted in his 
favour on the death of Musammat Gulshan 
Bibi, After the exesution of the sale-deed 
Babu Lal filed’a suit for possession against 
Bhaggu Khan in. whish a eompromise was 
entered into, whereby Bhaggu Khan agreed 
toallow Babu Lal to take a three-fourths share 
and kept- the remaining one-fourth. himself. 
The present suit was filed for pre-emption in 


‘respect of the three-fourths share aforesaid 


on payment of Ra. 150 which was represented · 


to be the entire purehase-money. | 

The Courts below decreed theelaim. Tkey 
found that the property sold belonged to 
Musammat Gulshan Bibi by virtue of the gift 
madeinher favour by Bhaggu Khan. The 


Trial Court was of opinion that on her death - 


her property devolved on her daughter, Mus- 
ammat Gulaba. But the lower Appellate Court 
found that on her death it devolved on her 
daughter, Musammat Gulaba, to the extent of 
‘three fourths share. oo 


The plaintiffs have been allowed to pre- 
empt & three fourths share of the property 


.on payment of a three fourths share of the 


purehase-money as if: the entire sale bad 
been for Rs. 200. But if the entire rale was 
for Re. 200 they could not have sued for pre- 
emption in reapeet ofa portion of the prop. 
erty on payment of proportionate part of 
the purehase-money. They have no right to 
piek and shoose, Тһе sale was really made 


in eonsideration of a sum of Rs. 200 paid by ` 


the vendee and the risk and expense he ` 


undertook to bear in seeking to enforce a 
right involved in dispute and known to be nof 
free from question. Musammat Guleban Bibi 
was originally a Kori woman., She bad by 
her former 
Musammat Gulaba. · She ‘subsequently went 
into the keeping of Bhaggu Khan, who made 
а gift of the property: іп. dispute . in her 
favour. The lower Appellate Court presumes 


a lawfol marriage between Bhaggu. Khan _ 


and Musammct Gulshan Bibi, Bat it is not 
possible to overlook the fast that in. the suit 
filed bg the: defendant-appellant "Bhaggu 
Khai bad pleaded that the deed of gift 
exeeuted by him in favour of Musammat 
Gulehan Bibi was fictitious. The plaintiffs 
now seek to take advantage of the eompromise 


‚ filed in that ease and to reap the. benefit. of 5 
the risk and expenge, which the défendant- 


husband: в daughter *naméed . 


` 
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MELA BAM 0, RIEHI KESH, 
appellant inourred in getting tlie diepüte about 
title cleared up. Considering the’ circum- 
atanees the suit as brought i is a snit to enforce 

- the pre-emption in respect of a elaim to what 
- was really a doubtful "title and in view of the 
desisión of their Lordships of the Privy’ 
Üonneéil in Abdul Wahid Khas v Bhaluhha Bib: 
UD it eánnot be ‘entertained. “ 
' е appeal is, thereford, ‘allowed and the 
suit dismissed with ‘sosts here and hitherto; 


The: plaintiffs: respondents will bear their , 


own вовія throughout, 


y. X. ed ^ Appeal allowed., 


21 С. 496; 21 1, А, 26; 6 Sar, Р. C. J. 390, 


` Rafique & Jackson's P, О, No. 184; 10 Ind, Dec, (x, в.) 
SUB. 


. LAHORE HIGH COURT. 
Отут, Revision PETITION Ко. 886 OF 1921. 
March 31, 1922. 
-. . Present:—Mr. Justiee' Abdul Raoof. >. 
‘MELA RAM—Piatr Pee one 
‚ versus 
_ * ВІКНІ KESH—DzrrxpANT— 


Е ' RRBPONDENT. r 
| Qivil Procedure, Code Act V of 1908), ss. 10, W656 
Provincial Small Cause Courts ‘Act (IX of. 187), & 
= Order staying. proceedings—Revision, 


' Ou ære: . — Whether a revision lies against an order 
stayinga suit? ` 


Sultanat Jahan Begam y v. Bundar Lal, F8 Ind, Cas. f 0; i 


Aa AS4L9; 18 A. L. J. 431, Sivaprosad Ram v. Tricom. 

das Ooverji, ?7 Ind. ‘Cag, 917: 42 О, 976, Ramanathan 

Ohetty у. Магићарра Kone, ?6 Ind. Ова, 6:8; 27 M. L. 

3,494; 16 M. L, Т. 502, Umesh Chandra у, Rakhal 

Chandra: Chatterjee, 10 Ind, Cas. a Ma 0. W. N: 666; 
14 О, L. 3, 118, referred to, .:: 


In this case, however, the High Court. being. of - 
opinion | that the"order staying the suit "had been, 


improperly: made, while rejecting the petition for 
revision, suggested to the lower. Court the desir- 
sbility of re-censidering ita order upon proper appli: 
éntion peg n made, to it and of proceeding with the 
trial.of th ИЕ 

Petition, | under вевіјоп 25 of Aet IX: of 
1867, for revision of ‘an order of the 
Judge, -Small Cause Court; 2 miritgar, dated. 
the таш Feb: дагу 1921. 
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Mr. Mukand Lal Furi for Mr, Des Кој 
Bawhney, for the Petitioner. 

Lala Hut am Chand, for the Respondent. 

. JUDGMENT.— This petition for revision 
bes arisen under the fcllowing eirsum- 
stances : — 

Òn the 17th July 1920 the opposite party 
Pandit Rikbi Kesh executed в kirayanoma 
in favour of FPandiü Mela Rem petitioner 
in respest of a house whieh he took on 
rent. On the 30th ' August 1920 · Pandit 
Rikhi Kesh. instituted a suit for the parti- 
tion of eertain properties. The original 
list of properties filed with the plaint 
did not contain the bouse in respeet of 
whish the kirayanama had been exesuted. 
In Ostober 1920 he applied for permission 
to inslude this house in the list and the 
Court having granted” permission the house 
was added io the list of the properties in 
Suit. Оп the 28th’ January 1921 : Pandit 
Mela’ Ram instituted ‘a suit for reecvery 
of Rs..90 ав rent. under the rent deed. 
The defendant Pandii Rikhi Kesh by an 
applisation requested the Оопгё not to 
preceed with the trial of the rent snit, as 


‘the matter in issue in it was also directly 


ard  snbetentis)]y im issue in the pre- 
viously instituted suit between the parties, 
The Court by an order, dated the 12th 
February 1941, stayed the suit. It-is 


against the order staying the suit that 


the present petition for revision bes been 
presented. Under’ section: 116 of the Evi- 
dence Aet Pandit Rikhi Kesh was estopped 
from denying the title of the plaintiff, Fand?t 
Mela Ram. It ie, therefore, difficult to 
understand how the question. of title could 
bave been raised: in the eruit and how the 
iseues'in tbe two guits could have been the 
same. In my opinicn the Court did not 
ехєгсіке а proper discretion: in ordering 


‘the suit ёо be stayed. There їв nó know- 


ing how Jong the partition’ suit may take 
to be бпеШу disposed of. I-am informed 
that so far only ‘issues "have been framed 
in ‘the partition suit. It will take some- 
time ‘before the desision in the sare is given 


: by tbéfiist"Court. = Tben-there may be an 


appeal to the Distriet Judge. and a second 
appeal. to. the High Oourt. There is ro 
reason why tbe’ ‘rent guit ' ' воша, not ke 
expeditionsly dealt with. >, 

Mr. Hukam Chand, however, Tns reed 
& prelimir en cbjesticn: to . the’ beefing of 


MAROTI BONAR 0, CHINTAMAN SONAR. 


this petition . for reyision. оп the, ground 
that аз by ‘the: order complained ` ‘of, . the 
Оооть below рав: not, desided ‘any’ бане?” 
the High. Court has rio power to interfére 
in. revision . with the raid order' either udder, 
seation 115 of the ‘Civil ‘Procedure ‘Code 
or. under section; 25. ,of. the. Small Cause’ ` 
Courts . ‘At.’ | In support: of'thia' contention 
the learned. Vakil ‘has relied ` upon a resent 
десізјер. ‘of ‘the, Allahabad ‘High Сайф in 
‘Sultanat ( Jahan’ Begam ' v. Sundar Lal: (1). 
The decision: "їп: this * 6886, ro, "допы, fally. ` 
applies, to. the present , case as | 'the' facta 'of 
‘the, two. ««9вев. are practically ` similar, but. 
the ease. “relied upon. “by. the learned Vakit 
is; algo, in в. “manner against him,’ because’ 
the: learned ‘Judge, who. desided the cáse,. 
‘while, refusing, to entertain’ ‘the application 
‘for -revision,, made the following observation. 
in his: judgment : — 
"At: the-same ‘time, I. ‘would’ suggest, t to, 
` the: „learned, Munsif ‘the, " desirability, of: 
ré-eonsidering | “his order ^ üpon proper 
application "l „being. made to „him, and" of, 
hearing and. ‘disposing’. ‘of the suit and’ not 
keeping it. pending in „his Сод for another 
ears. or. 80," 
ба ы, and sall ‘the attention of the lairned 
' Judge, of, the, Court. below to the obser Va: 
tion ‘sontained , in the сае referred to above, 


І have no doubt; that. on в. ; proper application Я 


being ' presented. ‘the’ learned’ Judge of the 
Court „below, will “те; :aoriider ‘his order 
“and: sball . ‘proceed ; with, the trial: of the 
“Mr, Makand " Lal for the “opposite party 
has relied on ‘the „саве, ‘of. Sivaprosad , Ram v. 
` Pricomdas. Cgeerit (2), ‘and bas’ contended 
that . „tke; ; View . taken by. the. Allahabad 
High.. Oourt + is, nob в, corredt one, т, 
Mukand Jal, bas, “algo relied ' ón ` Ramanathan 
Oheity; Xe . “Maruthappa, | Kone (3) and Umesh 
Chandra, . v. Rakhal. Оһаката ` ‘Ohatterjes 
(4). Heo, has, “however, ‘contended that the 
view ОЁ, the. Punjab ‚Ое Odurt and, the 
: Lahore High Oourt does. not cdinoide with 


that, of the. Allahabad High; Ooutt relating 


pub, to ‘the 
.Ido 


6: rs MU NE s я Е 


to: the; 
expression. 


‘eonstruction. to | be. 
` “the: cage’ -in geation 115.. 


D $a Ind бав, 9 
(2) `27°Тпа, Oas, 9 5, 42,0, 996. 
NO 26 Ind. Сав, 643; 27 M. L. J 


D 4):1012d.. баз: 81 16,0, W. х, 696; 14.0; L, J. ig 


3,404; 16: "MSS 


„mentioned, without costs, Е 


І also. adopt the same . 


_ tional; ‘District: Judge,. Nagpnr, dated. the £A] 
, Ostober. 1921, in. Miscellaneous Civil: „Ар 
‘No. 3,011921, from’ au order of the.’ 


|40 А, 400; 18 A. L, J, 481.9 7^ “Малай, Nagni “dated” the йб 


ІХОТАМ:АВЕВ, .;, . { : Edd 


^d 41. p P 
поб, ‘think, it- is- nesessary. for mg. re go- ‘ini, 
the matter . at any length for the _purpodes. 
of. the . present. ease. The net ‘result of ‘the 
Allahabad case, was in favour ` of. the pelis 
tioner, although ‘hig ,Bpplieation, was - teshni- . 
_callyybeld, to | be, barred ;under, section 115, 
Teshnically- ‘the "revision .eannot, be: entor- . 
tained and ` must þe, rejeo ed,. but, having , 
regard to, the: peculiar, tireumstances’ above 


xr 


ЖК, on p uw Бён: "еба, ` 


NAGPUR JUDIOIAL OOMMISSIONER'S - = 
COURT. 
Civit Revision No, 261 or 1921, 
Mareh 8, 1922. 
Present : —Mr, Hallifax, A.J. O. 
` MAROTI SONAR—Jupemenr. DeBtoR 
— APPLICANT 
versus ' 
OHINTAMÁN SONAR ixp AKÓTARR—. 
' * —Decreks: ‘HOLDER AKD'AUCIION- 


PURGCHASER— Мон. APPL)CiHNTS, 
Civil: Procedure: Code (Act V. of: 1908); s. 151— 
Inherent-powers of . Court-—Remedying- тазарв basea 
on ignorance of facla. 


Ы 


An order passed’ in ignorance of facta already . 
before the Court,. is "entirely. wrong. .The Court 
should remedy its inistaka ` by thé use. of" the- power 
inherent in it to prevent ‘injustice ‘which-is" “men: 
tioned in section 161 - of, the~Civil* Procedure ‘Code. 
Indeed, the Court not only has the power, to remedy 


‘the’ mistake: but is bound’to do’ 80, and™has’ ‘no 


power to refrain from doing ‘so. Section’ 151: ofttle 
Civil ;Procedüre' Code’ merely- mentions, as‘al ready 


, existent, ‘the datyvof a Court of Justióe whióh"s во 


, obvious: and fundamental that-it. is briefly. ‘describ. 
ed as inherent'and" remindsthex Courts ‘that \a- too 
literal’.and ‘artificial. interpretation of: the words’ “of 
the Code is not’ meant and Cannot bg allowed: to, 


- override that duty. (p. 114рсо1 L] t 





?* givit revision, from’ an ‘order. of E: E 





ppe 
Sond 


1921 , | 
‚Ме, .M. В, Bobde, for the. “Applicant. | No 
"Mr, "R. N. Padhys, for the. Desires: Holder, 

“Non Applicant, Bs ug Dok has veda 

СА } 


Val: LxIx} 


ORDER.—On the 4th of Jaly 1921 a hoasa 
belonging to the apolisant, Marati Sorar, was . 
brought to sale їп exesution of a desree by : 
Ohintaman Sonar and’ knooked down ts: 
Azam Pinjara. On the 9th of July 1921, 
the day fixed for the report of-the sale to 
ba made, Maroti appeared in; Gourt with an ; 
applieation in whieh hs asked for permission - 
to pay the full desretel amount with five: 
par вөпё. on the prise offered and prayed that . 
the sale should be set aside. The Muuf, 
endorsed on this applieation an order to 
Nazir to reaeive the money and to raport- 
having doae so and gave the applisation to 
Maroti to take to the  Nazir.;: This із in 
assordanca with the instruations in para. 
graph 9 of Civil Cireular No, IV 1. At the. 
same time, the following entry was made 
in the order sheet: "Parties absent. Prop . 
erty. sold for Rs. 115. For confirmation; 
of sala on 13th August 1921.” The ontrath 
in the first-two worda of this ordar is one of 
the two main causes of the troubles that 
have arisen and the glaring injustiae. moet 
has bean done in this case, 

4, It was on the. 18th of Joly 1921 that. 
Maroti took the money to the. Nazie with 
the application, Tha Nazir reaeived and; 
deposited the money and endorsed a report, 
of having -done so on the applisation, He, 
then handed the apolication bask to Maroti- 
and told him. to take 16 to the Court. It 
is highly probable that he toli Маг to. 
prasent the applisation at ths next heacing 
of the. ense. If-be did not, this mush at 

“Least seams oortain from all the ciraumstano3a 
that Maroti understood him to say so, Tae 
action of the Nazir in making use of Maroti 

. to do the work of his own рәол wai a direct 
breach of the very clear orders eontained in 
prageap 9 of this Crusis Civil iesalar 
No. LV-1 of whieh I trast suitabls notics will 
be taken, i£ this has not bsen done al-eady, 
On the 13th of August ` 1921 tha Mansif 
pasaed the following: order, apparently about 
noon : "Parties absent; · Sale for Вз, 115 
is sonfirmed: hereby.. The whols. amount -shall 
bə paid to desrae holder; Oasa, „etenoY off as 
partly | satisGed. : ‚боюн: оп julg mont: debtor.” 
(The latter part- of-this waa wrong and had to 

- be sorrected on the 19th of August 1921, as, 

the deerea-- waa wholly ‘satiafied by the pay- 
ment of Re, -112 310)... At 4-8) r. №., on 
the sama day : the jwigmant debtor, :M stoti, 
appeared in Court with the application that 


8. 
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wai in.hia һаайз: газ the ей appoint- ` 
ei sent of Nazir. The Munsif, writing of 
Maroti- in the plural. all througb, passed the 
following order: “I have slready - passed 
. order ot confirmation of sale and as the jade: : 
ment-debtors did not press their applisation 
before that order was 'passsd I cannot: 
consider their applisation now. The appli- . 
sation is, therefore, dismissed with aosta, The 
amount deposited by the judgment-debtors 
Shall ba returned to them.” 


3. In the first Oourt then the application г 
itself was regarded as made on tha 9th of. 
July 1921 сапа cxsmpleted by the deposit. 
of the-money- on the 18th of July 1991 
and as baying bean before tha Oourt ever 
віпсэ, This is undoubtedly the right view: 
of the fasts. The- complete applieation, both - 
prayer and money, was duly made and was: 
before the Court when the written postition 
and the money were in the hands‘ of ths. 
Nazir on the 18th of July 1921. If the 
Nazir had handed the paper to his own 
peon ав һе was bound tə do, the applisation : 
would. havea bean regarded. as eomplately ; 
male.on the 18th of July: 1921, even il- 
the peon had. delayed till the 18th of August; 
1921 in delivering tha. paper to the Goart- 
or even if he had lostit altogether, If the- 
Nazir ehoss to ask some sasual passer-by: 
or evan the appliosnt himself to do the: 
work of his peon that ваппаб : maka any 
differense, The. learnei Mansif, however, . 
rafased to ‘ “gonsider ” the abpliextion, bséause › 
it hal uot baen "pressed" when the «ase 
was aalled, Bat there was nothing left ta 
consider and thera was no uecasaity for aug - 
prassiag. .Bat for the.mstian of the Nazir 
which itis enphamistie to ealla mora mis. ` 
take, and also for the failure of the learned : 
Muasif himself to record the nappearanse of - 
the judgmont-debtor and thé making. of tha : 
applisation on the 9th of July 1921, the: 
proper.order would have been: passed wben: 
the paso was. first eallel on the 13th of. 
August 1921, whether the judgment-debtor 
was present or not, The learned Munnsif. 
apparently. had һо difficulty in considering 
and ‘granting the applieation of bhe- poar. 


,9haser to have the sale confirmed or thas 


of the desree-holder to have the. purehase-" 
money paid over to him, though neither . 
of these persons appeared to presen the 
applieation, 5i 


Hi 


„A. Тһе first order of the 13th of August 
1921 was passed in ignoranse of what was 
before -éhe Court and was entirely wrong, 
as the Court was:bcuud in the cireumstances | 
&o-set aside the sels.: The latter order ' 
passed on the same day is а . fefusal even 
to eonsider the possibility of remedying this 
mistake, not a desision that ‘the mistake - 
sould not be remedied. Even that desision ` 
would-be entirely wrong. This is.a case 
in whieh the cireumetances demand, even” 
more elearly than those `of : Debt Bakhsh > 
Singh v. Habib Shah (1), whioh is eited: 
in Harlal v. Narayan '(2) (First Appeal 
No, 10 cf 19:0), ‘that the Court 
should remedy its mistake by the use of the 
power inherent in it to-prevent injustice 
which is mentiored in seetion: 151 of the: 
-Ujvil Precedure Code, Indeed, the Court- 
not бшу bed power to remedy ‘tke mistake: 
but wes Lound to do ro, end kad no power: 

.to refrain frem doing „о. ‘1: bave oftén. 
core atrceg menticn of the power “verted ” 
in.the Court ог“ sonferred ? cnit ky ses». 
tion 451 of:tke Civil Proeedure Ccce. That 
seetion merely mentions as already existent 
duty ofa -Ccurt of Justiee whith ‘is во ob: 
vións and fundamentel that it is shcrily 
deseribed as inherent, and reminds the 

. Üburte that а tco literal and artificial inter-. 
pretaticn .of the words of the Code ‘is. not 

: meant and «annot be ellowed to override 
that duty. 5s : 

- 5, Ido not propore to follow the learned · 
Additional District Judge through the maze 
of &ubileties in whieh he has ‘lost hinitelf. 
in the eourse of his appellate judgment. 


1t. suffiees: to mention two of the шов: 


glaring”. errors in: the reasoning, which 
happen also to be mutually contradictory. 
. The learned Judge admits that the applicant 
'ebght not to suffer for ‘a mistake of the 
Court, but says that this is в mistake’ of 
the Nazir, not of the Court. The mistake 


hd 


. would. be no more the mistake of the Court. 

, Iiater in the judgment, after holding that 
the -application was not aetually and som- 
pletely made till the 13th of August 1921, 
the learned: Judge writes: ‘The appellant: 
failed to comply: with the procedure laid : 

. « '* (1) 19 Ind. Сав, 526; 86 A, 881; 170.- W. N. 829; 11 

. А, Ld. 625; 18, О. Г. J. 9,15 Bom. L, Е, 640; 14 

. M, L. T, 33; (1918) М. W. №. 566; 26 М, L, J. 148; 16 


075 p; Q. 194 401. A;151 (P, О.). 


7 (2) 64 1nd; Cas, "420, 
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ЗЕ it-had been made by the Judge himself. : 


ке (9940 
e as F . © 
down in the Cole of Oivil Prosadare. The 
failure was not вё all dua to- the mistaka | 
of the Nazice" I am unable. to imagine ` 
any reason for the faet that the Court was 
unaware on the 13th of Angast 1921 that . 
an application had been mads for ‘setting aside : 
the sale and the required amount of money ' 
had been deposited: within thirty’ days of . 
the sale but the mistake оЁ ће Nazir, excapt 
perhaps the- mistake of the Judge in failing 
to record the presenes of the judgment- t. 
debtor on the 9th of Joly 1921. : 
' 6.. The learned: Müusif.was. bound to 
веб aside his ordér of the 13th. of August 
1921 when the .applieant appeared before. : 
him on the evening of the same day. Не. 
refused to йб во, not for any of the reasons . 
whieh the learned Additional Distriet Judge 
has evclved to stpport the refusal but 
scldly because the spplication, which ke 
treated as proper applieaticn culy befcre 
him all the time had not been “ preesed” 
earlier in the day. The orders cf the lower 
Courts are sst aside. The sale of the house 
held on the 4'h of July 19921: is set aside, 
and the first Court will: mike eush dis- 
positions of =the money in its hands and 
already paid out by it as will ‘give effeet 
to this order. All the costs of the aprli- 
cant in the Court of the District Judge: 
and thoee ineurred by him in this Court, 
in whieh the. Pleader's fee will be Rs. 15, 
willbe paid by the first non-applieant’. 
Ohintaman. 
в. N. : -i 
7 


D 


| Order set aside. 


t 


PRIVY COUNCIL.. 5м 
: APPRAL FROM THE OaLouria Hiau Cover, 
MS April-10, 1922.. .- : ч 
Present;— Viesount. Cave, Lord:Shaw, Lord - 

, .. Phillimore, and Sir John Edge. i 
`` AMULYA OHANDRA BANERJEA 
pum AND OTHERS— APPELLANTE, E 


. versus с ` LU 
Тев CORPORATION or OALOUTTA— · 
(RESPONDENT; `’ : 


‚ Calcutta} Municipal. Act; (Вепуг1й of 890)—Cor« 
D ` " xL. vu V. fup RE i PCM ^j 


H 
v 


M TA 
B 
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° AMULYA CHANDRA BAMERJHA Ü. CORPORATION or OALOUTTÀ, 


-poration—Power to acquire land —" Public purpose,” 
whether includes Dharaméala for housing pilgrims, - 


, The Calcutta’ Corporation have the power to 
&equire land which may, in their opinion, be needed 
for carrying’ out any, of the purposes of the Munici- 
pal Act. [p. 117, col. 1.] 

A Dharamsala, with proper sanitary and other 
suitable accommodation, to meet the needs of 

- pilgrims and visitors and for the prevention of danger 
and disease is not exoluded from the term “publio 
purpose," .-. [p. 116, col, 2.] 

Appeal from a judgment and decree of the 
Calentta High Court dated the 27th Fabrnary 
1920, affirming a deoree of the Distrist Judge, 


2% Pargannas, dated the 12th March 1919; 


J UDGMENT. 


Logs» SHaw,—This is an- appeal from в 
deeree, dated the 27th February 1920, of the 
High Court of Judicature at Fort William in 
Bengal in its Appellate Civil Jurisdiction 
affirming а decree of the District Judge of 
24.Pargannas dated the 12th Mareh 1919, 
whieh reversed a deeree of tha Subordinate 
Judge of that district, date] the 13th Dasem- 
ber 1917. 

* . The suit was tough by the present ap- 


3 


pality of Caleutta ' 
LÀ iüg to law, to asquire" sertain property, and 
+ * for. a permanent order of injunction agains’ 
- their doing so. 
‚ The duties and powers of the Coporation 
.88 far ns this ease is conserned are aontained 
in the Oaleutta Municipal Ast (Bengal Act 
ILI of 1895), The piece of land which is the 
| ,Bubjeet of this suit ia said by the Corpora. 
ion to lia in "the very congested and insani- 
“tary area surrounding the aneient and famous 
Temple -of the Goddess Kali of Kalighat.” 
The area was added to aud incorporated in 
Calentts? by the Bengal Aet II of 1858. The 
condition and development of this area have 
been under the sonsideration of the Corpora- 
tion for several years past, From the plans 
prodused before the Board, it- is elear that 


a syatem, inter alia, of widening of roads,’ 


involving the asquisition,- and thereafter, the 


demolition, of yarious buildings is in proe: 


of being carried ont there, 

. Оп the 12th August 1914: the Corpora 

tion passed the following resolution;—° ~ 
"(1) That the proposed 20 feet road on 


the north of the passage’ leading to the gate’ 


of the Templa be eonstracted in the plaso 


of the 40 feet road originally proposed over. 


wallants for a deslaration that the Manisi-. 
ia not eompeteat, aosord.: 


the site of. Sham, Boy's Temple and that 
the rest of the road bs made. 4) feet wide 
вв proposed. 

“(2) That surplus land be. башга: ag 
shown on. the plan. 
' "(3) Thas tbe estimate amounting. ta 
Rs. 77,330 ba sanotioned. 

*(4) That in adiition to the surplus lands 
insluded in. the- "estimate amounting’ bo 
Ra. 77,330, the whole of the premises Nos, 92 
to 92 (4), Kaliglat - Raad, be also asquired, 
and that the additional. sam required for the 
parpose be reported ta the Роеросаи за at 
their next meeting.” - = 

On the 26th May 19 5, the юеш 

further resolution was passed i— 
. "(1) That the sobema for the. (— 
tion of a eolonnaded. Dharamsala ata eost 
of Rs. 28,000, on the land to be aeguired ab 
Nos. 92 to 92.(5Y,'Kalighat Road, aud в 
Dispansary at a oost of Rs. 15,002, on the land: 
asquired on the north of the 60-feet road 
near the Kalighat Polisa Oat.poa5, be samne: 
tioned,” Е 

To these rasolalions this explanation may 
ba added. In the “area there stands tha 
temple referred to—viz., that of Kali, the 
Goddess. of Dostrnetion. . There resort to 
it аё certain seasons of the year large num. 
bara of worshippars, ‘who .czowd into this 
part of the City. They come, from various 
parts of India; and their presenae in sush 
large numbers involves the provision of suit- 


. &bla and desent aseomm idation, and the avoid- 


auee of ineonvenienes or of danger to life or 
health. These inoonvenienee3 and dangers, 
to themselvesand to`-the ordinary resident. 
population, have required and obtainadicgna 
sideration at the hands of the Municipality, . 

The sshem» whieh was formulated and ia 
disclosed in these proseedings inoladed the 
sonstrastion of roads adjoining the Temple of. 
Kali. The property of the appellants is in the 
neighbourhood of.that Temple and consists, 
of a square block of land with buildings 
upon it, Ths scheme involved the consírue., 
tion of a .20-foot road. running: north and 
south, eutting of a large eastern віва from 
the appellanta’ land adjoining the temple, 
which lies -tv the east: Another 20 foot 


. road sut off a eonsiderable sliea of its westarn 


side, and was added for the widening of an 
existing narrow road. It eannot be denied 
that these slices, in so far as the sehome was ' 


.8 road eonstraction or widening. seheme, feli 


‘tis 
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within ‘the powers of' the Manicipality, 
' Boëtion 357, after quoted, eovera that ease, 

The remainder of the appellants’ block 
thus forme a central plot within the two 
roads referred to. It was surplus land, 
and the Corporation had over 16 sueh powers 
of aequisition as the Statute conferred. 


As: it’ turned out, a philanthropist was 
willing, out of his own ‘private resources, to 


pay the-expenses of oonstrusting upon the. 


plot a Dharamsala, being a hostel or rest- 
house with proper sanitary and other suit. 
able accommodation, вз that the needs of 
pilgrims and visitors, and partieularly the 
worshippers of Kali, during the period of 
overcrowding and danger already mentioned 
should so far be met. Thera ean be no 
doubt.that the principal object of the aequi- 
війоп Бу, the Corporation of this land was 
to enable: the’ City of Oaleutta to beeome: the 
possessor of this great: 'publis addition to -its 
Municipal resourees and advantages. 

The appellants, however, eballenge the 

right of the Corporation to aequire the land 
eompulssrily. The ehallenge was suseessful 
before the Subordinate Judge. "Bafore the 
Statutes are cited it is necessary to say that 
their Lordships fundamentally disagree with 
the: proposition - -upon ‘whieh his judgment 
is- réMed, vit that the: -Dharsmeals is ex- 
eluded from - the íérm : “public . purpose” 
béeause the persons mainly interested would 
have been the worshippers and dignitories 
of the temple. What the: Municipality 
bad. to consider was- поб the 
religious beliefs and purposes of those assembl- 
ing in: sueh numbers, but what was - the 
situation of: the Oityi in respect to this assembl» 
абе and to the citizens- at. large-ih. view. of 
$ho- general questions of publie eonvenienae, 
proper sanitation, and the prevention of 
datigér ‘and disease, Any enlightened -Muni-- 
sipality- would carefully attend to these: 
questions and. endeavour ‘to avoid the evils’ 
referred to. This is not to be ruled out bg- 
&'eonsideration:as to the partisulac form of 
héliet or praetise of those who would primaris: 
ly. benefit by the improvements made. - 


But, of eourse, the question of - powers . 


"under the Statute remains. - 
: {The ‘following. sections of the Aet are. 
material :— 

"Sàstion: 14. ‘In. addition to :the - other 
доев: ‘and- peers: -conferred or "imposed on- 


them by or under this е or апу other Ast 
for the time being in forse . . 
tion шау, іп their. discretion, " provide from. 
fime to time, either wholly or partly, for all 
or any of the following matters, namely :— doo 

(%) The eonstrustion, alteration, mainten.' 
ance and adornment of publie halls, offieés: | 
and other buildings under the eontrol of the 
Corporation or required for Municipal’ ‘pare: 
poses; ' 

- (v) The 'construetion and’ maintenance 
ot hospitals and alms. houses; 

(ai) Any other matier which. is: likely ta: 
promote the publie health, safety or son- 
venienee or the sarrying out of this Act." 

By seetion 357 it is provided :— | 

"(1) The Chairman, with the approval of . 
the Oorporation, may aequire any lant 
required for the purpose of opening, widening,’ 
extending or otherwise improving any public» 
street, or of making any new public street, 
and the buildings, if any, standing upon 
sush land.: 

(2) The Ohairman, with the approval of: 
the Corporation and the sanction of the Гога 
Government, may acquire, in addition to 
land and buildinga acquired under sub-section: 
(1), any lind outsida the proposad street 
aligament, with the buildings, if any, stand- 
ing thereupon, whieh the Oorporation may,. 
in the exeraise-of any of the powers sonferroi 
by sub-seetion: (+), consider it expedient to 
asquire ; 

Provided that, ia any easo in which it. 
is decided to acquire any land under thia 
sub-seetion, the owner of such land may 
retain it by paying to the Corporation an. 
annual sum to bə fixed by the General. 
Committee in that behalf, or a lump sum to 
be fixed -by the Ganeral Oommit$ee, not. 
being less than, (twenty-five times sach» 
annual sum." ` : 

It was stated that the  appellante, ав: 
owners of the land,. were desirous of, 
exercising any power of retention by pay- 
ment as provided for in this seotion, although: 
they hai not yet taken апу: steps for wet: 
purpose. 


. By ‘section 556 it ia provided :— 

"Sestion .556,—In addition to the pawars" 
expressly eonferred on any Municipal Author. 
ity. by any. other Onipssr of shis Aot: бос f 
acquisition and disposal of-land or one 
the Corporation тву - OC 


. the Corpora: . 


Vel, LXIX] 
KATYANI DEBI 0, UDAY KUMAR DAS, 


(1) acquire, or pay rent for, or take on 
lease under sueh sonditions aa they may 
think fit, any land and buildings, whether 
situated in Calsutta or nof, whieh may in their 
opinion be needed for carrying out apy of 
the purposes of this Aet” ` : 
. It is unneseseary to enter into the varions 
points whioh are raised upon the Statuter, 
. Bnd sommented on in the judgments of the 
Court below, other than the one: now to be 
mentioned. Their Lordships are elearly of 
Dpinicn that the judgment of the. High 
Court is right in one matter whieh is funda- 
mental, and is entirely snffisient to dispose 
of the ense, ° 

In their Lordships’ opinion, seetion 556 of 
the Statute plainly eonfers upon the Corpora. 
iion power to aequire land and buildings 
whieh are, in their opinion, necessary for 
carrying out any of the purposes of the Aet. 
This refers back to, $nier alia, the various 
eases in gestion 14, Those sited in argu. 
ment are three in number, оѓе., (4) the son- 
struetion and maintenance of buildings under 
the eontrolof the Corporation or required 
for Munisipal purposes, (v) the consiruetion 
and maintenanea of hospitals and alms-houses; 
but tbere further remains, after a large 
eategory of no fewer than ten different items 
with mueh variety, ‘sub-section (xi): "any 
` other matter which is likely to promote the 
publie health, safety or eonvenience, orthe 
aarrying out of this Aet.” | 

16 may be true that the acquisition of this 
blosk of land for a Dharamsala would not 
fall under (ti) as being for а building under 
the control of the Corporation, or even.under 
the general denomination of hospitals or 
alms-houses in (0); but upon these nothing 
need bg said, for their Lordships are 
clearly of opinion that the. construetion 
Bod maintenanee of a Dharamsala cannot 
be said to be ruled out of (21), whieh covers 
"any otber matter whieh is likely to pro- 
mote the publis health, safety or e»nvenienos, 
or the carrying out of this Act.” Thia being 
80, their Lordships would be the last to ques» 
tion the opinion of, or the exereise of dis- 
oretion by, the Municipality of Calcutta, even 
if they differed from it, which they cartainly 
do nof, The Aot by séetion 14 and sestion 
556 has expressly plaeed the dissretion, not 
with this Board orwith.g Court of Law, bat 
with the Municirality itself. Tke Corpora- 
tion bas the power of acquisition of land 


INDIAN OASRÀ, 


11? 


whioh may in their opinion be needed for 
carrying out any of the purposes of the Act, 
The resolutions eome to clearly enough 
express that opinion. And the. matter is, 
thus at an end. | ` 

- Their Lordships will humbly advise Hic 
Majesty that the appeal be dismissed with- 
вов{в. ` 
‚юк, Appeal, dismissed, 


' Solicitora for the Appellants :—-Mosors. 
Watkins and Bunter. m 

Solisitors for the Respondent :— Messra, 
Orr, Dignam & Oo. 





OALOUTTA HIGH OOURT, 
-APPNALS FROM OsrGINAL Daonems Nos. 221 
AND 285 or 1919 anv 17 or 1920. 

May 31, 1921, 

Present : — Sir Johu Woodroffe, Kr., and 
7 Mr Justice Onming. ` 

1ч Nos. 221 anp 285 or 1919, 
Srimat KATYANI DEVI—DEFAWDANE— 
ў APPELLANT 
versus 
UDAY KUMAR DAS—PrAIxTIFP— 
RESPONDENT. 2 
; Ти No.17 or 1920. 
IDOLS LAKHI JANARDAN амр отнивя-< 
PLAINTIFEF3— APPELLANTS 


versus 
Srimaté KATY ANI DEBI-—DEPENDANT— 


| ‚ЮЕВРОНрЕНТ, ` 

Landlord and tenant—Dispossession from portion ef 
tenancy—Bona flde misiake on part of landlord— 
Tenant, if entitled to suspension of entire vent, Я 


‘Although the general principle Їз that а lessor ig 
bound to give peacefal possession to the lessee, the 
law as to suspension of rent haa no application to 
a саве where the landlord, in.omitting to. put the 
tenant in possession of the entire land leased, acted 
bona fide in respect of lands largely jungle and there. 
fore little known and where thera has been payment 
of romt for along time without objection from the 
tenant. Under such ciroumstances, if there has been 
dispossession of the tenant. by the landlord from a 
portion of the demised premises, there should not 
be a suspension of the entire. rent but merely an 
abatement of rent in respeot of the portion . from 
Which the tenant has been dispossessed, (р, 120, 
col, 2: p. 121, col. 1.] У 


. ‘Per Woodroffe, J. (Ouming,J. contra).—A tenant 


ogunot be called on to pay for lands of which he hag 


no possession, Гр. 12]; ool, 2.] 


118 
KATYANI DEVI 0, UDAY KUMAR DAS. 
Per Cuming, J.— Before a tenant in a suit for rent 


can claim a remission оЁ. геп on the ground’ chat - 


he has not got- possession: of part of the . demised 
promises, it must be shown that he asked the 
landlord to put him in possession and the landlord 
failed to do во. [p. 128, col. 1.7 . 
Appeal against the decree of the Subordi- 
nate Judge, Khulna, dated the 24th of July 


1919. 


Dr, Dwarka Nath Mitra (with him Babus, 
Btreswar Bagchi, 


Narendra Ohandra Bose, - 
Oharu Ohandra Biswas and Satyendra -Nath 
Mitter), for the Appellant. 

Babus Amendra Nath Bese, Jyoti Май 
Ghose and Lalit Mohan Sanyal, for the Re- 
spondents. 


JUDGMENT, 

Wooprorre, J.—The fasts are as follows: 
The plaintiff brought two rent suits, one for 
the rent of the Falgun ‘instalment of 1322 
B.S, and the whole:of.1323 B.S. and the other 
for the rent of 1824B S of a eertain Ganti, 
- whish suits were pe desreed in favour of 
ihe plaintiff. 

Appeal No. 221 arises out of the firat of 
these suits and there is En а GrOBB- -objestion 
by the plaintiff. ` 


Appsal No, 285 Чава Өз ‘of the second 


of thése suits and there is in that snit ‘also a 
separate Appeal No, 17: by the plaintiff, 

. The plaintifi’s вате is that Satyendra Nath 
Tagore, his predesessor-in-intereat, in 1878 
granted {о one’ Ananda ‘Ohardra Bandopa- 
dhaya and others а tenure or Ganti of sertain 
lands within certain boundaries, and from 
these регасов by various trarsfers the 
teransy came into the hands of tha presert 
defendant in 1894, The land was at that 


time estimated by'güess to be rome 3800 
béghas and the rent’wan fixed at Ез, 3,087, 


ihe.rate:being l3 annas-per bigha, : Subse- 
quently. on a measurement being taken ` the 
amount of land was fonud to be 4300 bighas 
on whieh the rent to be paid was Rs, 3,493 3.0, 

. Since the institution of the first suit the land 
was measured.and the: defendant was found 
to bs in possession of an additional -1221 
bighas. 


In the first suit plaintiff sued for Rs, 5, 301' 


made up as follows :—Rent Re, 3,928, Оввғов 
К. 497 and interest Re. 875: 
: In the séeond suit he sued for К», 1 1,897 odd 
. made up as follows :—_:. .- 
. Rent Ra, 8,493.13. 0, eases, ‘Ra, мй. 19-15, 


Interest Re. 410-14-5 lors Re. 1,897 deposited. 


INDIAN OASKS., 


(1928, 


in Court and in both eases a óertain amount 
found due on the inereascd area fcurd Ly 
measurement by the Commissioner in «the 
саве із also sued for after mending the 
plaints, 

The defendant's main sontention is that 
she ів entitled to a suspension of tbe entire 
rent аз she or her predecessor-in-interest 
had been dispossessed by the plaintiff “of 
certain land included in the tenancy, that’ she 
was entitled to abatement of rent by reason 
‘of evietion by title paramount and that she 
was not bound to pay rent on eertain lands 
whieh did not form part of the tenaney and 
to whieh the plaintiff had no title. 

The two suits were tried together and dealt 
with in one judgment. 

The Trial Court held that the land compris- 
ed in block A formed part of the Ganti and 
that the defendant’s predecessor-in-interest 
had been dispossessed from it in 1880 by the 
plaintiffs but that under the cireumstanees 
of the ease the defendanta was entitled to an 
abatement of rent forthe area but not to в 
suspension of rant of the whole jama, ` He 
fhen found that Murarikati (E) formed part 
of the Ganti and the defendant was in ровивв- 
sion and liable to pay rent for it. He next 
found that Khal Kalyan (1) formed no part 
of the Ganti and the deferdant was not liable 
to pay rent for it. 

He found that defendant was in porssssion 
of Оли" H (H) a part of the Ganti and so she 
was liable to pay rent for itat the rate fixed in 
the kabuliyat, Е 

Ав tothe plots F and: G she was liable to 
pay rent. 

He held that with regard to Mousa Daskati 
(0. D D 1) the defendant’s husband” had 
obtained a title by adverse possssséon and 
d3fendants were not liable to pay rent for it. 

Finally he found that the defendant was 
liable to pay rent for blcoks B, Bl, E, El, F 
G, H of whieh the area wes 4383 bighas. 

He allowed а deduetion of 249 bighas for 
Khaland fourd the defendant liable to pay 
renton 4143 bighas at 18 annas per b‘gha, 

The defendant has filed two appeals Nos. 
221 and 285, Іп спе ease the plaintiff has 
filed cross-objection and in the other an inde- 
pendent appeal, 

The first point argued by the defendant is 
that she is entitled to a suspension of the 
whole rent оп the ground that her ргєйеєев: 
aor-in-interest was dispossoased of a portion of 


, Vo, LIX) | 
EATYANI DEVS 0, UCAY KUMAR DAS, 


the Ganti which is known as ‘Murarikati or 
7 plot A by: the plaintiff. and. that the plaintiff 
did not put her i in possession of ` ‘the portion 
of the Ganti at the time: of her. purehase .in 
1894, Her саве is that the Ganti, was eonsti- , 
‘tuted in 1878. and that her. .Dredoessor«'n. 
- interest was in porsession till 1880 when he, 
' was dispossessed, . The plaintiff granted a, 
darpatnt of plot А to, cartain persons ‘who | 
` діврсввеввей her predesessor. . 9 
Her. contention now is that it is immaterial . 
. that she and her predeedssor-in- interest hava . 
eontinued to pay rent without raising the 
"question of dispossession. 
seem to, be that she did not know till after . 
the institution of the present suit that she ; 
had baen dispossessed of any portion of the 
tenanoy and that, therefore, she eannot be said ; 
` to have acquiesced i in the dispogsesajon. » 
The plaintiff has filed : an independent appeal 
and also. a eross-objeetion . and has eontended : 


that the plot А never formed . Part of the . 


Ganti in question. _ 
In reply to the defendant's appsal he con- 

tends that the defendant , ,haviog acquieseed 
` jn the dispcssession, for. some 40 years cannot 
‘now raise the question and ask for a total, 
suspension of the whole rent, His eass would ` 
‘seem to ba that by а conipromise entered into 

in a certain suit on the 5th Marah 1887 what 
amounted to а new tenatisy was oreated. Ho 
farther eontends that ‘as the question of 
Suspension of rent due to dispossession was 
not raised in a formar. rent suit ib cannot b3 
now raisad _baing ras judicata, Ho oontands 
tbat the ‘suspension: should, ba claimed 
immediately after the dispossession and 
unless this is done the tenant must, be . 
considered to have arquiessed i in the disposses- 
Bion. e 

The first .point to be decided i, is whether 

plot A was or, was _ not inoladed ia. the 
Ganti. - 


The plaintiff to establish his ease that ‘plot А 


A lies outside the Ganti? relies firs? of all on 
‘the fast. that no mention of the Moyzas whieh 
constitute plot A are given in the kabul; "yif of 


which the Ganti‘ was eonstituted. "He points 4. 


out that a iat of villages eonstituting the Ganti 
Ча given ' and: that Matiullah and Кайа. 


Ramshandrapor whish acsording to him maks , 
upthe Ganti dre not mentioned in the habuliyat 7 


пог in any other ,docament of the defendant 
in which-a list of ‘the villages eonatituting the 
Ganti are given. "The-defendani's reply to 
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' this is tbat it is clear from the kabuliyit thak 
the list of Mousas is not exhaustive, for at tha 
end of the list of. Mouz1s the words “aud 
> obher”. . appear. . She contends that we must 
Took to. the boundaries. 
. Now the western boundary : аз given in the 
‚ kabuliyat i is the river Kalinadi. -This would 
г, seem at опса to dispose of the plaintiff's созе, 
‚ Plaintiff's explanation of thia is that the river 
Kalinadi is only the boundary of the southern 
portion ofthe western boundary line of the 
Gavti, . The northern portion of the western 
boundary acsordiog to him із ће Dhormos- 
khali kkal’ whieh runs from the . river 
. Kalinadi first east and then north. It might 
; be asked then, why did he not giva Dhor- 
' moskhali khal as the boundary and his anawer 
, to ‘that is that as the а} was incladed in the 
‚бап it eould not ba given as a boundary, 
Obviously the western boundary might have 
, baen described as the western bankof the kha, 
Another diffisulty i in accepting the plaint: 
. ifs version is the northern boundary. 
~ The wertern end of the northern boundary 
is бітеп as the forest of Kulta Ramshandra- 
pur, Plaintiff has made an effort to 1ooxto 
. Ramohandrapur apparently either South East 
of Matiullah or forming part of it. The 
‚ Amio’s map;doas not support this nor, in my 
“opinion, doas the Taak map of Matiullah. Had 
"Ramehandrapur benThakad with Matiullaths 
Taak map would probably hava said a>, The 
plaintiff-has thea arguad that the only Ram- 
ohan irapur shown оп any map i; north of 
_Rajipar whish is admittedly north of the 
northern boundary. ling aid во this Ram. 
` chandrapar’ cannot ba the Ramchandrayur 
“referred to in the kabuliyat. Bat it will 
be noted that the boundary is givan not as 
Ramehandrapur Mouza bat tha forest of 
_Kalta  Hamohandrapur and the forest of 
„Кайа Ramchandrapar may be in a different 
` phase entirely бэ Bamehandrapur. 

The point isnot fras from diffsulty bat 
51 am not-satisfiad that the plaintiff has 
‘gucoseded іа displasing the findings of the 
_ Trial Court. . 

We must, ` therefore, agree with tha Trial 
Court that plot A forms part of the Ganti 
leased to “tha dsfeniant. The next point to 
bə dealt with in the case of the defendant 
із that аз she has beea dispossessel by the 
landlord from. a portion of the demised 

land she is entitled to a suspension of rent 
' for the whole tenaney, 
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To deal with the point it is necessary to 


` tet forth the faets of ihe sase in detail, 
‘ Вака tatyendra Nath Tagore who held 
+ patni and' Zemindari right over: the land on 
‘21at. November 1878 granted a Ganti tenure 
+ ‘of eórtain lards within his paini to` Anpada 
Chandra Banerjee and others. These lands 
üre'degeribed in the kabultyat, The - tenure 
--eovered some 4000 cr 5000 bighas of land 
' whieh apparently were: then ‘lands eoyered 


-largely ‘with jungle. 
.Assordisg to the 


e defendant the patnidar 
-~ portion of ihe land, viz., plot А by granting 
` a dar-paint to a third party. It does not 
seem to be disputed that the potnidar did 
grant the dcor-paint to the third’ pariy in 
‘1880, Having regard to the faete that the 
· dar.paini was ercated only two years after 
‚ the ereation of the Ganti, that the land was 
- largely jungle, = that’ even the . defendant 
- himself was not aware that plot A belonged 


: ғ 


_; tg the ‘Ganti until the time ‘of the institution — 


of the suit ‘and-tke presumption against al] 
t wropg.doirg, we must assume that, if as we 
"are constrained to hold, plot A did form part 
`+. of the Ganti, then this fast was unknown to 
“the paisidar when ereating the dar-potns, 
This faet is of importance in this case 
^ when desling with the question whether the 


| „1ап@1огй”'в`сопйпе% has. been впоһ ав to entail . 


~ а total suspension of гері. ' 
' . Litigation then ensued between the patatdar 
and the Banerjees whieh was -settled in 
| 1886 by. a decree. based on в solehnama. In 
С exeeution of the deéree the tenure was sold 

' in 1889 and purchased by Nil Kanta Singh, 

Не was again sued їп 1890 by the painidars 
' for rent and in exeeution of the desree pass- 
ей in th 

the present defendant in 1894, — a 
- , Meanwhile the pathi had -passed in 1894 
· by purehase to Srinath Das from whom the 
present plaintiff inherited it, 

Г After-a careful consideration of the fact of 
the-case I am not prepared to say that the. 
- kerned. Judge was wrong in holding that 
, there should not be a tuspension' of the entire 
- 2 dent ‘bot.merely. an abatement.of rent co far 

`» ap regards block А, ^ ees 

- +, No doubt the dispossession was by tke 1904. 

' Jord, for in 1880 he granted a dar.patns of the 

' land toa third party, But this dispossession 

мав, ав k Fave skown, in good- faith and in 

+ igucrarce of fasts which indeed were 


wr 


pes 
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in 1880 disporsessed: the Banerjees ^ of в ` 


esuit ihe tenure was purehased by ` 


: not 


| . [1928 
- e 

' known apparently to tbe tenants themselves, 
It is remarkable that no objection apparently 


was raised. to this disporseesion by the.tenant.  . 


It may well be, seeing the nature of. the land, 
. that he was as unaware that he had been 
' dispossessed as the landlord was of дівроввев- 


sion. The Ganti eovered a large traet of lend: ' 


` in“ the. Sunderbans. largely covered with . 
forest at tbat. time, The plaintiff. bas „ecn. 
tended that ‘there was by'the solehnama of 
. 1889 an acquiercenee in the dispogsession., 
` Defendant «onterds that on purehase at the 
rent sale she is entitled to the tenure as it was 
7 at its inception and she isin по way bound by 
= the solehnama, Probably she ів right as to both 
7 there contentions but it does not follow tha _ 
` there should be à lotel suspension of rent,. 
. We must look to the other sirenmstances in 
'thesase. The defendant, as far as can be 
seen'sinoe her- purchase in 1894, has гой 
applied either to the Court or to the Zomin. 
dar to put her in posression. í i 
‘In fast she does not appear to have known 
till after the institution.of the first suit, that 
_ She eas entitled. to the possession of blcok A, 
` for she does not in the fret enit raise the . 
‘objection and it-was not until а Commissioner ` 
` had surveyed and demareated the land that. 
"ghe raised the question in paragraph 5 of her 
written statement. She still states in that . 
written statement, paragraph 14, that che’ 
is willing to pay rent for the area that may 
be found ‘on measurement to be in her actual 
.' possession which ig hardly’ eonsistent. with 
the care. She now puts forward that she is 


entitled to a. suapension of the entire 
.rent пп] she is put in possession -of 
block A, ; ` 


Ordinarily the tenant goes to take possession 
and if he ‘is unable to do во he: invokes his 
landlord's assistance and the lessor $$ hound 
оп hig request to put him in possession of 
the property. In the present case there is no 
evídenee and nothing to show either that the ` 

‘defendant. ever attempted to take Possersicn | 
"of the property bleck’A or asked her land- 
lord to put her in porsession. ` It'is, no doubt, 
a general principle that a lessor ia bound to 
. give peaeefül possession to the lessee. But 
there is no ease of whieh I am aware in 
‘which the law as to sus 
. has . been applied: 


| has to such в ease ав 
` thia where there is eve 


ту resecn to suppose 
thatthe landlord acted bona fide in respect of ` 
"hrs largely: jungle nd, therefore, little : 


pension of rent i m 
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-known: where - there has been for 40 years ns 
objeetion from the tenant but payment of 
-rené and where there have been other special 
eiroimstanees to whieh I have referred. In 
-sush eircumstanoss I am of opinion that the 
learned Judge's desision that the defendant 
is not entitled to а suspension of the rent of 
the entire tenure should not be reversed, It 
‘is obviously in ascord with the justiee of the 
.овве,. 

The next question ів with regard to El 
‘“Mararikati, This the defendant sontends 
‘belongs to her husband and forms no part of 
the Ganti, As the learned Subordinate Judge 
has pointed out ‘the defendant herself. had 
admitted that Murarikati formed part of the 
Ganti, The learned Judge has rightly refused 
„йо put вру reliance cn the two tenant wit. 
, nesses, for admittedly the same offieers eolleet- 
_ed rent for the defendant and her husband. 

I am not prepared to disturb the finding of 

_the Trial Court on this point. 

Then with regard to the plots F aud G. 
The defendant argues that they formed no 
_ part of the Ganti- but belong to her husband. 
The Commissioner found on comparison with 
fhe Survey maps that they did form part 
-of the Ganti, The Trial Court ascepted the 

‘finding and I see no reason to differ 
from it, 

I now proseed to deal with plot H. This 
isa piece of chur land. The ease that- the 
defendant puts | forward with regard to this 
piese of Jand is that she is not liable to pay 

. rent for it for any period antecedent to the 
measurement by the Commissioner. The 
_ plaintiff, on the other hand, eontends that 
sce is liable to pay rent for it from the time 
. that it became eulturable. That, I think, ів 
the eorrest construetion of the kabuliyat. The 
measurement is only for the purpose of 
ascertaining for how much land she is to pay 
rent; ‚Тһе evidence shows that the chur had 
“been fit for eultivation for Sometime, for there 
‘are big tress grown on it and the Trial Court 
fonnd,that it had baen fit for eoltivation for 
some years. I agree, with, the Trial Court 
that fhe defendant is liable’ to pay rent for 
plot Н, With regard to the plot Kbal Kalyan 
‘the’ Trial Court has, 1 think, rightly held 
_ that it is nob included in the Gabi, — ' 
, 4 now proseed to the issue relating to 
Mousa Daskati whieh aomprises plot O, D 
‚апа Dl as to whieh my learned: brother and 
-myself bayo eom to different conclusions, .. 
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‚зав aware, 
-no adverse possession against the plaintiffs 


.Bion now but. he has not done so. 


A91 


As regards plots О, D and: Юі of whieh the 
defendant says she has been deprived by title 


-paramount, the lower Court has allowed an 


abatement of rent. Exeopt as to 61 asres part 
of Mouza 982 to whieh the defendant's 
husband has title since 1875, Daskati belongs 
to the Ganti and, therefore, to the tenaney cf 
the defendant, But in 1888 the defendant's 
husband : dispossessed the former tenants, 


.The plaintiffs knew of this disposaession, 
. The defendant purshased the Ganti in 1894 


but did not get possession of the landa cf 
Daskati in possession of her husband as she 
It is argued that there could be 


by the defendant’s husband as the defendant 


-hold the land ona lease and during the term 


of the lease the plaintiffs eould not sue. But 


“the léase зай а permanent опе and I am not 


prepared to hold that the plaintiffs eould not 


have sued the trespssser in order to give 


land, of whieh the latter was -wrongly in 
posrestion, to his ‘tengnt. But, however this 


„Бе, we are not вопвегпей with these questions. 


The position is this. The plaintiffs are getting 
rent for the Ganti whieh includes these lands 
(other than the 61 acres) from the defendant. 
But the defendant is not in possession of 


. some lands for whieh she is paying rent by 
-reason of the claim of her husband, She 


cannot be ealled on to pay for landa of whieh 
she has no possession, It does not seem to 
me of importance in this case whether 
the tenant asked to be: put in possession 
or not, for there is nothing -to show ma 
that the landlord sould or would have given 
possession. He could offer to give possas- 
He 
eontends that he is not bound to give pos- 
session, I would not, therefore, disturb the 


.order whioh the Court has passed. As thera 


jis no májority.for reversing the judgment 


‚ОЁ the Subordinate Judge on this point, his 


conelusions and the deeree on this head w:li 
stand as it stands on all other points in 


this appeal with whieh my learned brother 
.and myself are in agreement. 


‘all the three appeals and the oross-ob- 
jection fail.ard the appeals are dismisecd 
with aosis, 

| The eross-objestion is -dismissed with 


'eostg. ` 


Cusine, J. —I am in agreement with tle 


: judgment - which has just been delivered 


by шу lsarned brother ezeept with tegoxd 
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to Mousa‘Daskati which comprises plotO, D, 
.D], and eovérs an area of some 1350 (олаг, 
The Trial Court has held tbat the 
plaintiff has now no title to the land but 
‘that the defendant's husband has aequired 


in it а title by adverse possession and against 


this finding the plaintiff has filed à separate 
appeal in one ease and eross-appealin the 
.other. The Trial Oourt found that the land 
was originally inthe possession of the Ganti- 
dars, Annada Chandra Banerjee and Protap 
Narain Sardar. That they cleared the land 
and raised embankments and that the de- 
‘fendant’s husband ousted them and got pos» 
session ‘in 1888 and has been in. possession 
since adversely to the plaintiff, He finds 
that plaintiff knew of the dispossession in 
1888.. 

He finds that defendant's husbard had 
acquired title to 61 aeres only by :his 
auetion-purchase in 1875 of Estate No. 982, 
He finds that Daskati Mousa comprised 4 
Estates, Nos. 9082, $91, 992, 993 and that 


‘Nos, 991, 992, $93 was with the plaintiff. 

The plaintiff's argument now . is that 
admitting the defendant's husband's title to 
Estate No. 982 comprising 61 acres be has no 
title to the remainder of Daskati, namely, 
Estate Nos. 991,. 992, 993, The title cf 
the defendant’s husband to that portion 
‘of _Daskati rests on adverte possession and 
plaintiff contends that as againat him the 
‘defendani’s linsband ean have no title by 
adverse possession. His argument is briefly 
.this. -The dispossession of the tenant was 
‘in 188, that is to ғау; 10 years after the 
inception of the Ganti whict was created 
in -1878. The possession of a. trespasser 
during :the continuanee of a leare dods not 
‘besome adverse as against the lescor. [Hajra 
Sardara v..Kunja Behari Nag Ohoudhury (1)], 
He. further eontends that so long as the 
lease-éontinues he cannot sue for possession 
against the trespasser. He, therefore, argued 
that it is the duty of the tenant to take 
ihe nesessary steps:to get rid of the tres. 
passer and: that the tenant sannot allow 
the trespasser to remain in. possession and 
take no steps to eviet him and allow the 
tiile by adverre porsession to materialise 
while the landlord is not in a spotition 


(1) 40 Iud, Cas. 271; 26 O. L, J. ез6 21 C. W. N. 
001, 
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himself to take any steps and ай the same time 
to refuse to pay rent for the land. The 
defendant has never asked him to give her 
possession. It is for the defendant, he son- 
tende, to ask to be put in possession and if 
she haa not done th’s she sannot ask for 
an abatement of rent on the -ground she is 
not in possession, .He sontenis that. the 
adverse possession: of thé defendant's husband 
was an ineumbranca whieh the purehaser in 
1894 sould have avoided. The defendant 
has argued that a permanent tenancy is on 
a different footing. That the rulings sited 
only apply to tenaneies fora term of yeara 
and that the possession in the ease of a 
‘permanent tenancy is adverse. against the 
lessor from the time that he has notice df 
the trespass. She contends. that the lessor 
should have put her into possession in 1894 
at the time when she purohased the tenure, 
That the landlord knew at the time of 
sale that he was not in possession and hence 


| -cannot now get rent from her. 
defendant admits that the title to Estates . 


Now, azospting the findings of the Trial 
Court as to the facts which finding I am 
not prepared to disturb, I am of opinion 
that the defendant must pay rent for Wou- 


'g1 Daskati except for that portion to whieh 


the defendant's husband has proved his 
title by purchase riz., 61 авгеғ, 

The defendant purehased in 1824 and it 
was then орай ‘to her to take potsession 
of all the land eovered by her purchate, 
‘If che' was unabls to take possession ehe 
sould then go to tke landlord ard ask ‘to 
*be put in possessicn. There ів rothirg to 
show that she ever went to the’ landlotd 
‘and complained ' to him tkat she wes not 
in possession. On tke findings of faet of 
‘the lower Court whieh 1 have atcsyted no 
title by adverse possession eould then have 
accrued against «the plaintiff, for defendant's 
husband had then been in possession at 
the longest 6 years. She has, no doubt, 
stated af times that there are differences 
about the land of tte Ganti but she never 
stated that she is out of péaression, speci- 
fically of Daekati, The landlord has .no 
means of knowing whether she was or was 
‘not in possession, a» admittedly the came 
officers eollect rent for both ‘her and her 
husband. On the other hand, the facts were 
known to the defendant, She must bé pre- 


¿umed to know what she purchased: in 1894 


and she -must have known then that Hór 
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"hesbarid, was in possession. It seems (o me 
that before & tenant ina suit for rent oan 
elaim a remission cf rent on tha grourd 
that he has-not got possession of part of 
the demised premises it must bs shown 
that he asked the landlord to put him in 
possession and the landlord failed to ‘do so, 
I would vary. the deerees of the Trial Court 
to the extent that the defendant is held 
liable for the rent of О, D, and D1, excapt of 
61 acres to whioh her husband has proved her 
title by purchase. : 

. By тнв Court.—Having regard to thefast 
that, assording to the seale of this Oourt, 
Regular Appeal No.-221 of 1919 carries with 
ita hearing fee of Rs. 300, we fix the hearing 
fee in eash of the other two eases at Rs. 150, 


ае ARE 


fto а» 


В. N. Appeals dismi:sed. 


PRIVY COUNCIL. 
APPEAL FROM тве Mapras Hien Court, 

; duty 31,2922, ^ 
Preseni:— Lord Dunedin, Lord Phillimore, 
Sir John Edge, Mr. Amesr Ali and 
Mr. Justies Doff. - 
RAJANGAM AYYAR— APPELLANT . 
versus 
. BAJANGAM AYYAR—Rusponognr. 

Registration Act (III of 1877), s. 17, sub.s. (2), 
proviso (v)—Agreement to partition joint estate, memo. 
randum of—Memorandum creating right to obtain теўи- 
lar document—Registration, necessity of—Partition, 
agreement to, two - different properties — Partition of 
one effected — Partition of other, suit for— Court, juris. 
diction’ of, to order partition of both properties anew, 


Тү brothers owning properties jointly in Travan- 
core State and British India deciding to separate 
drew ont a yadast or memorandum of agreement 
regarding the cesser of jointness. This yadast 
amounted to a declaration ` that from that. time 
forth the parties’ became entitled to the possession 
and enjoyment of their properties in separate 
shares and, provided for the exeontion of a further 
deed offectuating the partition. Some time after 
effect was ‘given to this agreement in respect of 
-properties in :Travancore. As regards the prop- 
erties in British India,.the present suit was 
brought for partition by metes and bounds, The 
High Court held the agreement to be. inadmissible 
in evidence and directed a general partition in equal 
shares of the properties both:.in -Travancore and 

itish India: ^ . де 
ad, tl) that the agreement having been entered 
into between two persons :su juris, the partition, 
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effected іп’ ptrsuance thereof, as regards the 
Travancore property could-not be upset ina suit 
for partition which related only to the property in 
"British India; [p. 125, col, 1.] Е 
(2) that ав the agreement merely created а right 


-to obtain another document which would,. when 


executed, create a right in the person claiming the 
‘relief it was not compulsorily registrable according to 
proviso (у), ёо sub-section · (2) to section 17 of the 
‘Registration Act and was admissible in evidence, 
[p. 125, col. 2,j 
Appeal from a. judgment and decree of 
‘the Madras -High Oourt (Wallis, О, J., 
and Krishnan, J.), dated 24th February 1920, 
in Appeal Suit No. 416 of 1918 and printed 
ав 57 Ind. Cae, 18, reversing the judgment 
-and deeree of the Distrio5 Court, Tinnevelly, 
dated 29th October 1918, in Oiiginal Suit N 0, 
1 of 1918. ў 
Mr. Upjohn, К, O., and Mr. Dube, for the 
- Appellant, 
- Mr. DeGruyther, К, O., and Mr, Narastme 
ham, for the Respondent, ` 7 
JUDGMENT, 
'- Mr. Anger Атл,—'ТҺїв appeal arises out of 
a suit brought by the plaintiff, Subramania 
Ayyar, since deceased, in the Oourt of the 
Subordinate Judge at Tinnevelly, in the 
Madras Presidency, on the ?1st Desember 
1915, under the following eirsumatances, 
Subramania Ayyar, with his brotber, 
Krishna Ayyar, who died before the institu- 
-tion of the suit, formed a joint and un. 
divided Hincu family subjest to the 
Mitakehara Law. They posse:sed considerable 
immoveable properties both within the 
Travaneore State and in British Territories, 
The landed properties ‘belonging to them in 
British India are siirated inthe Tinnevelly 
District, In 1915 they decided to separate 
and make ап amisable division of the prop. 
erties belcnging to them, both immoveable 
acd moveable. By a y:dast, or memorandum 
of agreement, dated the 7th January 1915, 
whish is marked as Exhibit Ay- in these 
prcczedings, they agreed to divide their 
properties both in Tr&vansore and in British 
Territories acsording to  osrtain specified 
shares. Later, cn the Ist February of the 
‚Ваше year, effeet was given to this agreement 
in ‘reszest of the properties in Travancore, 
under which Krishna Ayyar, as the elder 
brother, obtained, under the designation of 
-iesthabhagam, a ‘larger share. than would 
zhave sonie to him otherwise, This document 
“was registered in Travancore, and effect 
appears to have been -givon to it in respeet 
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tof the properties situated in that State, 
No division, however, was made of the pro- 
perties in Tipnnevelly or separate possession 
delivered to the parties of their resvestive 
‘shares, Krishna Ayyar having died in the 
‘ meantime, hia .son, the present defendant, 
‚ evaded .the fulfilment of the agreement 
.embodied in. Exhibit Ay; and aceordingly 
Subramania brought the present guit for ita 

enforeement. 
In the pleint the relief asked for is a 
_desree for partition by metes and bounds, 
‘and а direetion to the defendant to execute 
a. conveyance of the properties that should 
‚ fall to the share of the plaintiff in terms of 

. the agreement. 
The defendant in his written statement 
;raiged three objestions to the euit: firstly, 
'tha& the agreement (Ay) had been obtained 
by Subramania from his father under 
undue influence; Sesondly, that a large 
portion of the properties in whieh tho plaintiff 
elaimed a share was his father’s self. 
:gequisitions and did not form part of the 
‚ aneestral estate ; and thirdly, that the agree- 
ment, not having been registered in British 
„ India, eould not bs admitted in evidenee, and 
no suit for specifie performances could be based 


on it. j g 


The Distriet Judge held that the defendant 
‚Һай failed to prove his allegation of undue 
: iLfluence to invalidate the agreement on 
. which the plaintiff relies, Не also held that 

_the defendant having admitted that there was 
a nuelens, of ancestral property, ib lay upon 
him to establish that the properties, whieh 
he elaimed exolusively, were asquired by his 
father, and this onus .he had wholly failed to 


,diseharge. 


,^ With regard to the non-registration- of the 
. ; agreement the Distriet Judge said ай follows: 
.—"[ do not think that the faet :that 
the yadas (Exhibit Ay) and the doeument 
cof partition’ (Exhibit Az) referred to in 
‘paragraph 8 of. the plaint were not registered 
iin British India precludes their admission in 
, évidence." And, relying upon a decision of the 
. High Court of Madras, he held that "if a pre- 
sent right is created, the instrument, though 
;unregistered, is admissible in evideneo in 
а suit, for spesific performanee, and I hold 
that they are. admissible in evidenee in 
this soit," He-aecordingly made в doerga 


«INDIAN OASEB, 


;* | (1522 


in favour of the plaintiff, deelaring in the 
first plaee that the properties: claimed by 
the -plaintif had fallen to his share, and 
direeting that the defendant should put. 
the plaintiff in -possession of the property 
detailed in sehedules! 1,:4 and 6 of the 
plaint and half of. eertain other properties, 
after dividing by metes and bounds, На 
made eertain other direstions on the same 
basis. - 

On appeal to the. High Oourt the learned 
Judges held, in agreement with the first 
Oourt, that tha defendant had utterly failed 
to prove that the memorandum had been 


‘obtained by undue influense, · but they also 


held that the agraement, Exhibit Ay, not 
having been registered in British India, was 
not admissible in evidenes. Having regard, 
however, to the fasts of the ease and the 
admitted jointness.of the parties until 1915, 
they direetel a general partition in equal 
shares of the properties both in British India 
and the Travansore State. 

The effeet of the High Court's decision on 
the latter point is that it-upsets the eomplet- 
ed settlement embodied in Exhibit Az, which 
was duly executed and ragistered in the 
Travansore State, and whieh appears. to have 
been carried iuto effeet, the defendant or his 
father having got possession of the properties 
which fell to his share. 

With regard to the properties in Tinnevelly, 
the High Oourt considered, in agreement 
with the District Judga, that the defendant 
having admitted an ansestral nueleus, it lay 
‘upon him to prove that the properties which 
he elaimed were self-aequired. 

The defendant, on appeal, eontends that 
the High Couré were not justified in turning 
a suit for вревібе performaneo of an agree. 
ment whieh, not having bsen registered, 


could not be given in-evidencs, into a suit for 


general partition, and that acsordingly the 
present elaim should be dismissed.: He ‘also 
‘contends that the High Court were wrong ‘in 


.decresing & partition of th» properties in the 


Travancore District.. 

In their Lordships’ judgment thə High 
Court, in upsetting the division of the 
Travansora properties, appear to have 
рговегӣей проп a misapprehension, А 


- The yada, as its name implies, was & 
memoranium regarding the ‘cesger of 
jointnoess, whieh amounted to a deelaration 
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that from that timo forth the parties beeame 

entitled to the possession and enjoyment of 

their properties in ssparate shares sand it. 
provided for the exesution of a further deed 

effeetuating the-parti'ion. Ii says :—: 

A partition deed in terms hereof shall ba 
exesuted and registered in the о ве of the 
Bub Ragistrar of this place, as also at 
Tinnevelly, as early as possible ; that until. 
then this shall itself be in force.” 

_Itthen goes on to give a larger share to 
Krishna Ayyar,;as the elder brother, In 
ascordaneo with the provisions of the agree- 
ment, a formal deed of partition (Az) was. 
exeented and registered in Travansore relating. 
to the Travancore properties. It was entered 
into between two peraons sui juris fally 
sompetent to enter into the transaction. It is 
difficult to pereoive how that transaction ean 
be upset in a suit-whish relates to properties 
in Tinnevelly, and asks for a partition of 
those properties alone. Sabramania, по 
doubt, in his plaint had said-that he would- 
bring a suit in the Travancore Court to set. 
aside the division effected by Az, and it is 
possible that that statement led the defendant 
to throw every possible obstaele in the way 
of the plaintiff to get the relief he asked.for.- 
Bat it furnishes no ground, in their Lordships'- 
Opinion, to- upset ‘a ‘eompleted transaction, 
The present suit must eonsequently bo aorfin- 
ed to the joint family properties situated in 
Tinnevelly. 

It has been eontended that this is a auit for 
the spevifie performance of an uncegistered- 
contract; and that the High Court dealt with’ 
it as one’ for genaral partition. i 

As regards the non registration of the 
agreement, it іе to be observed that seation 
17. of the Indian Registration Act, 1877, 
makes the registration of certain alasses of 
doeumenta eompalsory. Among. othera:— 

(b) "Non-testamentary instruments. whieh- 
purport,,,to ereate, declare, assign, limit or 
extinguish, whether in present or in future, 
any right, title or interest, whether vested. 
or contingent, of the value of one buadred. 
rupees and upwards, to or in immoveable 
property.” B > os 
. From this, proviso (v) to sub.sestion 2 


exeepts the following: — В 


Any doeument not itself areating, doelar-. 
ing, assigning, limiting or extinguishing any, 
right, title or iaterest.of, the vlaue of one 
hundred - rupess and. upwards to ог in 
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immoveible proparty, but moraly creating а. 
right бэ obtain another :document whieh 
will, when exacited, oraate, deslare, assign, 
limit or extingaish any sush right, titi» or 
interest,” 

‘Exhibit Ay is not а dosument byitsoll 
creating, assigning, limiting or extinguishing 
апу right or interast in immoveable property; 
it merely creates aright to obtain another 
dosument which will, when exesuted, ereate 
aright in the person elaiming the relief, 


‘and on that ground their Lordships think 


Exhibit Ay did mot require rogisatration, 
and atcordingly is admissible in evidense, во 
far as it goes. à 

"Thelearned Judges of the the High Court 
were, however, perfeotly right in the view 
that -the onus. was on the. defendant .to 
establish thatthe properties heelaimed as 
the se'f-asquired properties of. his father, 
Krishna Ayyar, bore that eharacter. 

The defendant examined a number of 
witnesses on sommission apparently in sup- 
port of his statement, but the deposio 
tions of thess witnesses do not appear to hava 
been put in evidenee, and the list attached to 
the Distriet Judge’s judgment, after mention. 
ing the Exhibits filed on the plaintiff's behalf 
and giving the names-of his witnesses sontains 
the following entries : — 

: "Defendant/s Exhibits, .., nil, 
"Defendant's witnesses vos P? 

Their Lordships are, therefore, of-opinion 
that -thè decrea of the High Court should 
be varied- by eonfining the dearee for partition 
to the properties held by the parties in 
the Tinnevelly Dstriet; that save and except 
this variation. the appeal shoald bs dig. 
missed, ` The ease will go baek to the 
High Oourt:for remission to the- Distriot 
Judge in order that he may appoint a 
Oommissioner to . шаке the division of the 
properties- by motes and -bounds in equal. 
shares-and to allot to the plaintiff his halt 
share of the -whole of ‘the joint family 
properties situated in Tinnevelly ; that in casa, 
owing to any oireumstanos, equal division 
cannot.be made of any particular ‘property to 
one party or.the other, the differenca should 
ba arranged for Ьу ће Commissioner, subject 
to:the^ deeision of the -Distriet- Judge, As 
the suit: was one substantially ‘for partition, 
their ‘Lordships think that the-parties should 
bear throughout the proseedings their cost, 
нате and exeept that the defendant should 
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pay to the plaintiff his half.share of the 
. Court fege. Their Lordships will, therefore, 
humbly advise His Majesty a*sordingly. 
NIHU у ' Decree virted, 
Solieitors for the Appellant, — Messrs. 
Barrow, Rogers, and Nevill. 
Solicitor for the Respondent, — Mr, Dogulas 
Grant, | 7 E 
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February 27, 1922, . 
‚ Present: — Juetieo Sir Asutosh Mcokerjee, Kr; 
Mr, Justico Newbould, and 
Mr: Jrstiee Pearson. 
UDOŤ KUMAR DASS Shebatt or IDOLS 
or LAKSHMI JANARDAN ano ANOTHER 
PLAINTIFFS— ÀPPRLIANTS = 


` 
D 


teraus 


Srimati KATYANI DEBI—Devexpant s 


- — RESPONDENT. 
' Landlord and tenant— Suit јот rent—Dispossession ` 
by stranger—Abatement, claim for, when not sustain- 
able—Lessor’s implied covenant for quiet enjoyment, if 
‘dncludes саве of wrongful disturbance by strangers-—Sale 
of tenure.in emecution. of decree for arrears of rent if 
constitutes new tenancy—Bengal Tenancy Act (VIII of 
` 1885), s. 159, object of —Possession of trespasser during” 
continuance of lease, if adverse against landlord. 


. Thé implied covenant for. quiet enjoyment on 
-the part-of the lessor protects.the lessee against ` 


. gll:-disturbance by the lessor whether lawful or not, 


pave under aright of re-entry; butas against other 
persons it protects the lessee only against lawful - 
‘disturbance. [p. J80, col. 2.] 

-Hajra Sardara v. Kunja Behari-Nag, 40 Ind. Cas. ' 
271; "26 ©. L; J. 685; 210, W, N. 1001, Benjawin 
. Douxelley. Girdharee Singh, 23 W, R. 121, Tayama v, 
Gurshidappa, 25 В. 269; 2 Bom. L. R. 1070, Wallis v. 
Hands, (1808) 2 Oh. 76; 62 L. J, Oh. 586; 3 R, 351; 68 
Li T. 428; 41 W., R. 471, Nash v. Palmer, (1816) 5 M, ' 


` -& В. 8743. 17 ЕВ. 364; 105 E, R. 1088, Granger v. 


ouma. (1840) 6 M. & W. 458; 55. В. В, 687; "9 L. J. 
Ex. 172; 161 E, В, 492, Young v. Raincock, (1849) 7 C. 
В; 810; 181,7. O. P. 198; 18 Jur, 589; 187 E. В. 124; 
48 Re В. 652, Vitlilinga- Padayachi. у, Vithilinga 
‚ Mudali, 16 М, 111, 6 Ind, Dec. (N. 8 ) 426, followed; . 
Where in execution of a decree for arrears of rent’ 
&ienureis exposed for sale the landlord does not 
intend 'thab in the very process of salo, the tenure 
‘should be extinguished, and‘a new contract of tenancy: 
К а betweem. him. and. tho successful . . Май. 


INDIAN OASES. . И 6 


-able, 


(1922 
wa ite. | І е 

Section 159 of the Bengal- Тепапоу` Асб Gontemplates 

а real sale, a real purchase, in other, words, à trans-* 


' mission, not an extinction of interest, . The purchaser 


acquires the existing tenure, subject to protected 


' interests, ` but with. power, to annul incnmbrances '- 


thereon, by. recourse to the prescribed procedure. 
The landlord cannot consequently be called upon. ` 
by-the purchaser to place him in possession ‘by 
expulsion of a trespasser who may have dispossessed , 
the defaulter. If such trespasser has been in pos- 
session, forless than twelve years, ke has acquired 
no title and may be ejected by the: purchaser by a 


' suit; on the other hand, if the trespasser has acquired ' 


a statutory title against the defaulter by lapse of 
time, he ia still an incumbrancer and is equally liable 
to be ejected by. a suit after annulment. of the n 
incumbrance, [p. 181, col. 2.] 

Ishan Ohandra v. Sefatulla Sikdar, 68 Ind. Cas.. 
219, 85 C. L. J. 86; 26 О. W, N. 708, Arsadulla v. 


. Munéeb Ali, 14Tnd. Cas. 849,18 C. L. J. 589; 16 О, W. 


N. 881, Satish Chandra v. Munjanali ' Debi, 16 Ind. 
Cas. 869, 17 О. W. М. 840, Bhusan Chandra Ghosh v.. 
Srakanta Banerjee, 88 Ind. Cas, 957; 45 О. 756: 28 0, , 
L. 77485: 21 О. W. N. 165, Monmotha Nath’ Mitter. vy 
Ananth Bundhu Pal, 61 Ind Cas. 469; 25 О. W. N. 105. 
and Gokul Bagdi v. Debendra Nath Ben, i Ind, Cas. 
458: 14 O. L J. 186; followed, j 

' The possession of a trespasser during the ваза 
ance of a lease does not become adverse ‘against the 
lessor ; the lessor is in possession by receipt of rent’ 
from his lessee, and во long as such rent is nob inter« 
cepted by a trespasser he cannot be said to have 
been dispossessed, Гр, 182, col. 1.] 

Hajra Bardara v. Kunja Behari Nag, 40.Ind. Cas 
271; 25 O.L. J- 635; 21 О. W. N: 1005, Davis: v. 
Kazee Abdool Hamed, 8 W. R, 55, Huronath -Hai v. 
Indoo Bhoosum Deb, 8 үү, Б. 186 and Womesh Chunder . 


. Y Raj Narain Roy, 10 W. B, 16, followed. 


т * Letters Patent Appeal against the deoe 
of Sir John Woodroffe, "Kr, and Mr. 
Justice Ouming, dated the 3ist of Mey. 1921; 

and printed вв 69 Ind, Cas, 117, "their. 
Lordships differing in opinion in Appeals“ 
from Original Deerees Nos, 221 of 1919 and; 
17 of 1920 respestively, 


.FAOTS appear from the judgment. - : 
: Babu: Mohendra Nath Roy (with him Babu- 
Amarendra Nath Bose), for the Appellant.— 
The plaintiffs are appellants. The appeals: 
aries out of two rent suits in respect of a 
tenure for two sonsecutive periods, The 
defenes was that the defendant not- being 
in possession was entitled to- abatement of 
rent, -The suit was dismissed by the first 


 Ооптё on the sontention of the defendant. 


On appeal to this Court Mr.. Justiee. 
Woodroffe upheld. the: view . of the firat 
Court. Mr. Justise Cuming held that tha: . 
claim to abatement of rent was not sustain-. 
Against that desision the present - 
appeal is -dirested. "The defendant is a 
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gantidar under the plaintiff,- The two suits 
were for rents of 1322 B. S. ani 1328 B. 
S. respestively; Tho amount of rent elsimad 
in eash of the suits was ab the rate fixed. 
by à compromise deoree*of 1836 plus addi. 
tional rent for ‘exeess area, ‘The learned 
Subordinate Judga made a partial d3cree ` 
in each ап. Нэ held that there shonli ba 
proportionate abatement for вегбаіа plots, Mg 
point is that the defendant is not entitled 
to any abatement with respest to the Manunza 
Daskati. The ‘tenures were created in 
. 1878.. “The defendant purshased at a rent 
sale in 1894. In 1888 defendant’s hus- 
band had dispossessed the previous tenant 
of these plots. In the present suit her, 


eontention is that as she was not in possession’ 


of all these plots in 1894 she was entitled 
to abatement, The findings are that her 
husband was 4 trespasser, 88 
G'spossessad ‘the teaants in 1838, The 
quéstion shortly, ‘therefore, is whether the 
defendant is entitled to abitement, In 
April 1888 these gantidirs ware disposssssed 
of the Motzah Daskati by Harisharan, 


defendant's husband who had no title to 


thesa’ lüànds, Ол 20:h Marsh 1889 the 


tenure was purshased by Nilkantha in’ 
There was a. 


exedution of a rent desres. 
rent-suit against him in 1890. In that suit 
the question of abatement was raised. by 
Nilkantha. 


On 16th: April 1894 the tenure was purchased 
by the defendant in exscutisn of that rent. 
desres; After her purchase till 1917 the 
defendant has been paying fall rent. Daskati 
was ‘comprised of fourastates. The defendant’s 


husband, Harisharan, had purehased a small 


area of a different plot and under eolour of 
that pürehase he dispossessed theses persons. 
Refers ‘to, Woodfall’s Landlord and Tenant 
(19th Edition) ‘805: ° Benjamin Doucelle 
v? Girdhares Singh (1);~ I'submit that it is 
admitted and proved that the defendant'a 


lessea‘ was put in‘ posssssion of the tenure. 


It is found that there was dispossession by 
СУ trespasser’ of а` part of the tenure. 
léssor‘ig not bound to put the new tenant 


` drito* possession eaoh time there is a transfer. 


Refers:to sestion 108 (52, (0) of the Transfer 
‘of Proparty Ast relating to implied covenants; 


(1) 28 W Bilal. ș 


Gabe * . - - 
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he had 


The objection was overruled by: 
the'High Court and full rent was deereed. 


The 


12). 


Shepherd and Browne (/.h Eition) 404. І 
refer to these provisions of ths transfer of 
Property Aot by way of analogy. Refers to 
Тауаша v. Gurehidappa (2), — Mukiar 
Ahmad v. Sundar’ Koer (8). 1t was perfec'ly 
open to ‘the dafendant to recover 
possession, Refers to Harek Ohand v. Bejoy 
Ohand (4), Rung Dall Singh v, Boodur Fershad 
(5), Hajra Sardara v. Киза Behari Nag (6), 
И Ohetty v. ` Singaravelu Odoyar 
` Dr, Dwarkanath Mitter (with him Babus 
Narendra’ Ohandra Bose, Ohare Ohandra 
Biswas and ` Satyendranath Mitra), for the 
Respondents.—-There was а  oompromise 
decree in 188) before the disporssssion. 
‘{Mooxarser, J.—How is the ринат 
affested by the dispos:ession of the dar-pit- 
nidar.] 2 

In. 1838 therė was a criminal proceei. 
ing. Thé' adverse paesession was to’ the 
knowledga of both parties, I baicg the 
purehaser, I was entitled to eall on the 
landlord ‘to’ put me into the possession of 
the land. Тһе dispossecsion was previous 
to my purehase. I'am not bound by any- 
thing whish happened before my purchase, 

[Moores JES: J.—lLiook atsestion 159 of the 
Bengal Tenanoy Aet, You are bound by the 
Statute,] 


` There was no incumbranos, Did I purchase 
a law suit? What is my position? Iam 
the first tenant and the landlord is bound to 
put me into possession. Refers to Coe 
v. Olay (8), Jinks v. Edwards (9), Zamin- 
dar of ` Vizianagaram v, Behna Suryanara- 
yana Patrulu “(10), Meenakshi Sundara 
Nachiar v. ` Okidambaram Ohetty (11), 
I purchased the tenure. It is not enough for 
the landlord to say that he раб the old’ 
tenant into possession, Rafers to Gokul 


(2) 26 B. 269; 2 Bom, L, R. 1070. - 

(8) 19 Ind, Oas. 815; 17 С. W. N. 980, 

(4) 2 0. L, J. 87 9 C. W. №, 705. 2 

(5) 17 W, R. 886, 
оо 40 Ind, Cas, 271; 25 0, L, J. 635; 21 О, W, N, 

(7) 15 Ind. Сав. 145; (1912) М. W. М. 669. 

(8) (1829) 6 Bing. 440; 8 M. & P. 5 11.4, (o. в.) 
О.Р. 162; 30 Е. R. 699; 130 Е, В. 118 

(9) (1856) 11 Bx. 775; 4 W. В, 393: Tios Е, R. 735 
156 E. R. 1046.- 

(10) 26 M. 587; 12 M. L. ER 249. 

(11) 15 Ind, Cas. 711; 28 M, І. J. 119; 12 М.І, Т, 
124; (1912) M. W, N. 818. 2, 
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Bagdi у, Debendra Nath Sen — (12) gave. effect to this contention. Оа appeal" 
Imambiandi Begum v. Kamleswart Pershad to this Court Mr. Justices Woodroffe held’ 
(13). | that the view taken by the Court of first. 
(Mooxenses, J.—Supposing the sive instaneo was.-wellfounded. Mr, Justiee. 


possessor walked out honestly, eoaid the 
léndlord resist you on the ground of adverse. 
possession P] 

. OF doureg the landlord cannot derogate 
from. his ‘own grant, Refers to “Darcie v. 
` Katee ‘Abdool Hamed (14), Sharat Sundari v. 
Bhobo Pershad Khan (15), Kali Krishna v. Tara 
Prosanna (16), . Priya Sakhi Debi y: Biresh-. 


war, Samanta (17), ‘Krishna Gobind Dhur v. 


© Най Churn Dhu? (18), Walter v. Yalden (19)... 
> T did not know that I hava been dispossessed. 
' They have not established my” knowledge.” 
Teubmit 1 am entitled to a Suspension of. 
бб on that ground,  Réefers to Оов v. Oliy ` 
(8), Jinks. v. Edwards (9), Wallis v- Rands’ 
(20), Zamindar of Visianagaram +. 7 Behara 
Suryanarayana — Pairulu (10), — Meexakeht 
Sundara .Nachiar v. Ohidambaram Oheity 
an, Manendra Олапіта` Nandi v. Naren- 
. dra Ohandia* Lahiri (21). i 
| , Babu Mohendra Nath Roy replied i in brief, 
JUDGMENT: 
йсй, J.—These. two appeals M 
' been preferred under clause 15 of the Letters. 
Patent agaiüst the judgments of this Court. 
in two suits for rent, inasmuch as the Judges" 
of the Division Beneh were equally divided 
in opinion. The suits were instituted by the. 
appellant” for :the recovery of arrears of. 
rent from the defendant, in respect of a 
tenure, for two consesntive periods, The: 
grounds put forward by way of defense inelud-- 
ed а slaim (or abatement of rent on the. 
allegation that the defendant ` was not in’ 
possession of^ Ње lands in Mouzah Daskati 
somprised i in the tenaney. The Trial Ooart 


x 


ju we. oe a ae Ae reus E 


(12) 11124, Оак 458) 14.0, In T, 186. , 
(13) 210. 005,21 I, A l T PHO, r 416; 
10 ind. Deo: (x. s.) 1808 GRO & - 


[1 
i 


(14) 8; W.B. 66... » 
X15) 18 o: 101; 6 Tnd. Deo. (x. a) веб. т иы м 
(16) 60 Ind.Cas, 80% 23.0. W. М v. 


- Q7) ST Ind. Cas, 2n 440. 426; a 15. W. N. MUR 
21.0 b. 3.2 j 
(18) 9 C. 7j 12 o. D R is, 4 ind; ‘Ded. (s. ‘ad 


4, 
(19) (1902) 2 К. В. 204, n. г. d. к, B. 698;.87 Le 
T. 97,01 W. Б. 4% 18 T; La R ; 668, 

@) (1893): 2 Ob: 75; 62 1, Je ‘Ch. 586/8 В. 831; 
8 L. Y.-428; 41 W., В, 471. 

OF i) 02 Ind, Cas, 13; 28 o. wW. N. 585; 46 О; 956; . 


Cuming held, on the other hand, that- the. 
olaim - for abatement could not bs guatained ` 


' in respeet of the lands of Mouzah Daskati, . 


The result was that under sestion 98, sub- ` 
sestion (2) of the Oivil Prosédure Dođe, ` 
1903, the desrees made’ by the Subordinate ` 
Judge. stood confirmed. On the present; 
appeal, the eontroversy ` has centred.on this: 
question, and it is consequently . sufisient , 
to resapitulate sonsisely suoh ` only of the. 
material fasts as bear upon the solution, at. 
the point argued before us. 

On the 27th November ; 878 Satyeridra | 
Nath Tagore gratted a reslamation lease , 
to Ananda Chandra Banerjee and Pratap 
Narayan Sarkar, ín respeet of lands in the, 
Sunderbuns, estimated to cover ап - area of, 
about 3800 улаз within specified bound. ' 
aries Tbe lands comprised several Mouzahs 
including -Dasketi, As has since transpired . 
this Mouzah was situated in four: revenue-, 
paying estates, namely, Nos. 982, 991, 992 and. 
993, Tagore waathe proprietor of Ahree of. 
these estates, namely, Nos. 991, 992, and 993 | 
whieh included. all the lands of "Mouzah . 
Daskati, except 61 aeres comprised. in Estate 
No 989;this latter estate was sold for, arrears- 
of revenue on the 10th June 1875 and was. 
purchased by one Hari Oharan Banerjee' on, 
behalf of Hari Charan Ohaudhnri, i üs resitel | ` 
in the deed of release, dated 7th January , 
1877. Consequently, under the lease granted , 
by Tagore on the 27th November. 1878,. 
Ванегјев and ` Sarkar “acquired a- good - 
title to possession of the lands of Daskati. 
except the area. just mentioned, aná the. 
fact ia indisputably established. that they; 
did obtain possession of all the: lands eoverod А 


. by the leüse granted to them „within the. 


spesified boundaries whieh ‘they exprosaly , 
covenanted to keop intaet. Теп years later, ; 
Hari Charan Ohowdhury (whose. widow-ig, 
the deferidént-respondent i ‘in these. litigations). 


purchased” af, an exeention sale held on the: | 


20th “Desember 1837, the lands of an under. | 
tenure in Daskatí, oomprised Within his eatate , 
No. 982; and obtained" delivery оё posses: ; : 
‘sion ‘through Qurt on ths 6th April 1883; ` 
Under colour of this purshase, Oho vdhury for- 
eibly took possession of all the ‘lands sof 
Daskati and on ог 'ађопь 18 April 1888 
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“ће dispossessed Banerjee'and. Sarkar of the 
. lands of Daskati -included i in, their tenaney, : 
Banerjee aud Sarkar. were, as will presently . 
Appear . in em bariassdd . sireumataneés,. ‘and 
did тоё “take © immedi ate Stepa to. теботег 
possession of thosa lands by. ejectment. of 
Ohowdlinty. They’ Һай. ` already defaulted 
101 рау“ “rent to Tagore, ‘who had. ‘ingtituted 
a guit “against?” “them, early ‘in’ 1883 for 
Tecovery of üiréarà due under the lease* of . 
the 27th’ Noverhhét 1878, in’ rósppet. of 
tbe years , 18%2 3885. : The result was that 
on the ` 24th February , 1887 an amisable 
Béttleniept was” effeeted between "Tagore 
on the dne hand and , Banerjee. and Sarkar 
on. the other. The latter. admitted that the 
lands in their osaupation measured, not 3,£00 
but:4,300. bighae, ‘and they agreed that they 
would: not: be competent to apply for abate. 
ment öf rent for the. said admitted 4,900 
bighas ` on` сару. ground whatever. ` They 
` further agreed as to the amount of arrears 
actually. due, which’ they uüdertook' to’ pay, 
in ` speeified insteimente." The matter was 
placed before’ the Court on the 25th February. 
1887: when the compromise was eonfirmed, 
and-on the 8th’ Mareh 1887 а decree was 
drawn ‘ upon its” basis, ‘Sarkar and Baner- 
jee, however, did Hob earry out the terms 
of the ‘deoree, whieh” was acsordingly enforo- 
ed by- exeeution, ‘and, on the 20th Maroh 
1889 one ` Nilkantha Singh beeame the pur. 
ehaser at the sale ‘whieh. followed in due 
@ourge, Singh, in ‘his : turn, failed. to pay 
rent "regularly, and. “the: result was the 
institution ofa suit against him by Tagore 
for resovery of arrears for ihe. year 1&89- 
90. Singh. resisted the claim on the ground 
that he was .not in possession of the 
landa of Daskati ‘and was. entitled to 
proportionate abatement’ of rent. The 
Trial Court upheld this contention, and 
on the 28th August 1891 made a modified 
desree in favour of Tagore, On appeal, the 
Distriet Judge approved of the. same view. 
on the l7th February 1892. But on the 
.seeond appeal to this Court, Norris. and 
Banerjee, JJ., held on the 29th August, 
1898 that Singh, who had purehased at: the 
sale in exeeution of the eonsent. decree was 
bound by. theagreement that rent would be 
paid in respeat of. 4,300. bighas and that’ 
no remission ` would - be olaimed. on any. 
ascount. : whatever. In ғпррогё of -this 
view, |. орао -. was as pinged | upon the desision 
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the entire area of 4,900 bighas. 
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- of Wilson- and Field, Sai in | las: Ohunder V. 


Ohunder Kant (22). The eonsequence was 
that: tbis Ocurt varied the decree cad’ 
allowed the elaim forirent: in respeeb of 
This doci- 
Bion hag found ita way into the reports ; 
Satyendra. _ Nath v. ? Nilkantha (23); : This 
ecrea was’ enforced in ‘due sourse,and on 
the 16th April : 1894 the defendant Katyaii: 
Debi, wife of Hari’ Oharan Ohowdhury, 
became . purchaser at. the, execution sale, 
As already stated, . “Banerjee. and Sarkar 
Kat made no attempt to ` ejéet ‘Chow.’ 
dhury from: the Jands ‘of Daskati ‘during 


‘the brief. period which: intervoned “between 


the 12th April 1888 whén the disposse3sion 
took place. and the 20th March’ 1889 “when 
their tenure? was sold: up’ by Tagore ond 
passed into the hands of Singh. Singh also 


did поё take reeourde ‘to litigation to- eject. 


Ohowdhury during” “the four years! which 
intervened between the 20th · March 1889- 
When hé purshased and the 16th April-1894 
when his tenure was sold "ор and putehosed 
by -the present defendant. ^ The defendoni, 
ds might have bən antisipated, has nover- 
endeavoured to rosover- the'lands of авхай 
from her husband, or after his - deaths from 
his representatives. -in-interest. : the 
óther hand, she appears: to have ыы, 
paid to the: landlord the entire rent due year: 
after year sinee the date of ‘her’ purchase. 
‘fhe: interest of the landlord- haa, by suecos- 
sive transfer and · devolution, ‘now beeome 
vested in the present plaintiff, who has 
instituted -these -two- suits for reeovery of 
arrears ; the first eovers the period 1916 17 
and the second 1917-18. In eash suit, rentis 
claimed at the contrast rate (13 annas per 


‘bigha) mentioned - in the kabuliyat -of the 


27th November 1878 in respect ‘of an cres. 
of- 5,161 bighas, whioh- is- alleged to be tho 
area now found by actual measurement in 
the possession of the defendant, The вісіш 
has been ‘resisted’ on a: variety óf grounds 


whieh’ need поё ba enumerated for our present 


purpose, ‘It is: suffisiont’ to state that’ one 
сЕ the objections · тая that the defendant 
was entitled 60 abatement-in regpeot of the 
lands of Mouzah Daskati whish were annexed. 


by: her- husband on i ще late Ape in 


s B oct. duo ov Б i К zb 7 
23) К 0. L. R.'&5. E 
б 21 0,883 10 ъа. Deo. (ein) вш, | 
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The Subordinate Judge, аз already indieated, 
gave effest to tbis, contention, Mr. Justise 
Woodroffe has ‘expressed hig opinion in fayour 
of the same view, while Mr, 1ге Ouming 
has held. that ‘the “wrongful seizure by Ohow- 
dhury whieh might have been remedied by 
recourse to law by, Banerjee and Sarkar or 
by. Singh. or by thè defendant herself, 
annot „Бе invoked ы sustain the plea of 
abatement. - 

. On: ' behalt _of | the | 
the absenee of a 'eontraot to the eontrar y, 
the lessor is deemed to. gontrast with the 
lessea that if the latter pays the rént, 
reserved by the lease and performs the 
sontracts binding on him, be may hold 
the property | during the time 1 mited by 
the longe without interruption. This prinei;. 
ple is of noassistanee.to the dete dant be- 
апцве it does not inelude а ease of disturbance 
by persons: baying no lawful title or right 
of entry. Referense may in this connestion 
be made : to. the exposition contained in 
the classical: judgment of Sir John Vaughan, 
Chief-: Justice of. the Oourt of Common 
а in, е. саве. of Hayes, v. Bicker:toff 


tenant. ‘defendant, 


“Бу. sovenant: in law, the lessee is to 
enjoy . his lease „against the lawful entry, 
evietion, or interruption “of ary map, but 
noć.. against tortious entries, evietions, cn 
interruptionr, and the reason of law is 
solid and elear, besause against tortioua acta 
the lessee hath proper remedy | agairst the. 
wrongdoers,” 

; The Ohief Justice then . shows that the. 
express. sovenant, like the impl: ed covenant, 
proteots ‘the lessee only against Јат 
distnrbanse of strangers, _ and summarises 
the ' ‘ineonvenienees if the law - should . ‚Бе 
otherwise.” dee. 


"A man’s eovenant, : ; without пезевєагӯ' 


onda: to make it auch, is strained, to be 
unreasonable, and, therefore, improbable to 
be &o.intended; for, it ia unreasonable a man 
should "covenant against, the tortious acta of 
strangers, impossible for him to prevent, or 
probably te attempt preventing. 

: 2. The eovenantor, who is innocent, shall 
be. eharged, when the lessee hath his natural 
remedy against the  wrorgdoer: and the 
sovenantor made to defend & man from 


(24) (1660) Vaughan )18; 1048, R, 87, ~~ 
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and eyen 


that from whieh the law defends every ian: 

that is, from wrorg, A 
8. ‚А man sball have donble remedy fci 

ihe Same injury against the eovenantor, and 


` also against the wrongdoer. 


4. A way is opened to damage a third 
person (that is the covenantor) by . un: 
discoverable -prastiee between ` „the | "lerséó 
and a stranger, for there is no difficulty for 
the leisse 'scoretly to prosure а 'etranger to 
make а tcriións entry, that be may, „thera; 
fore, charge the covenantor with an aetion." ' 
` The. ‘rule із now firmly settled ` that- Jike 
the express covenant the implied, covenant 
он the lesree against | all distnrbsnce by 

he lessor’ whether lawful or pof, sve under 
a right of reentry, but as against. other : 
persons it proteots the. lessee only ‘eeainat . 
lawful distubanoe ; Nash v. Palmer (25), 
Granger v, Collins (26) y Young y. Ratnecck (27); 
Sanderson v. Berwich.uyon. Tweed Corporation 
(28), о v. Hands (20). A similar view 
was adopted in benjamin Douzelle v. Girdhareo | 
Singh (1) where it was stated that in 
the absenee of any exprets agreement to the 
contrary, a landlord is urder, the implied 
obligation to indemnify his ‘tenant Against 
ouster or disturbance’ of possession by his 
own aet or by the asis of thcse who claim 
under him cr have “a right paramount to 
his, but not against the wrongfat acts of 
third parties. . To'the fame effest are the - 
decisions in. Vithilinga Padayachi v. Vikilinga 
Mudali (29), Tagawa v. Gurshidappa (2) and 
Muktar Ahmad v. bundar Koer (3); ‘In the 
case before ue, as we have already teen, 
Banerjea’ and Sarkar were ‘wrongfully 
deprived .of {Бе lands cf Daskati by 
Chowdhw y. who had no lawful title thereto 
They ` Баа their remedy against Ohowdhury, 
if they, or after them, Singh, 
acquiesced in the disposscssion, the defend- 
ant might have reeovered possession of the 
lards ‘from’ her husband Chowdhury. 
Concequently, ihe defendant eannot sueeess- 
fully elaim the benefit of. the rule of 
implied eovenant for quiet enjoyment: 


(5) (1816) 5 М, & 8. 874; 17 R. ences 160 Е, в, 


(26) (1840) 6 M. & W. 458; 65 В, ‚В, 687; 91,1 
Ех, 172; 15} E. R. 492. 

(27) (1849) 7 Q. B. B10; 18 L. J. e P. 193; 18 dure 
639; 187 Е. В. 124; 78 Е. B. 652. 

(28) (1884) 18 Q. B. D, aa 58 І, 1. Q. P soont 
L. T, 496;.83 W. Е, 67; 49 J, P. 8. ; 

(28) 15 M, 111; 6 Ind, De (s. офа 


se 


2 


.Soüiénded {раў `#Нёгв is, 
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` On ‘behalf of the defendant, the sontention 
tas text been’ put forward that the plaintiff. 
landlord ib not entitled: to the full rent, 
as оге has been ‘a ‘breach of the implied 
йв лї Чо give possession. - In support of 
this proposition, relianee һай been placed 
upon the decisions in Ooa g; Olag (8), Jinks. v. 
Hdwards'(9), Wallis v. Hatids (20), Zamindar 
bf, Visiancgtam су. Behara — Surypnarayana 
Patrulu (10), Meenakshi Sundará Nachíar v. 
Ohidamibaram Oheity (11) and Manindra Ohana 
dra Naudi v. Narendra’ Ühandra Lahiri (21). 
"Pi principle dedusible from these desisions 
is оЁ по assistance to the defendant. Assume 
d in the absenee of ‘a contrast to the 
эйту, the’ lated? ia ' bound, on the 
Jeaede’a "request, fo раб him in possession of 
the property, and, that the lessé8- has "A 
gócd Hefenea to an action for rant "if the. 
lédacr is not able or willing to do во on 
the agreed date: Holgate v. Kay (30), ' Bang! 
Lol Singh v. Hoodur Pershid(5), Bullan v. “Lalit 
Jha (81). Hurish ‘Ohunder v. Mohines Mohun' 
Mitte (32Y, Маппвв Dutt Singh v. Willian 
Camptell (831, Shama. Prosad Ghose v. Там 
Mullik (34), Femmaraju VenMah Garu v. 
Secretary of icta (35), Secretary of State v. 
Iemmoraju Venhkayya Garu (36) and Narain: 
sawmy Naidu y. Yerramale (37); it is plain thai 
hasbeen no defául& on the part of the 
Jandlord, for, Tagore did pleco’ the tenants, 
Banerjee and Sarkar, in ‘possession of all 
thé lands cf the tenure at the inception of 
the tenacey. There has thus. been prima 
fatie no breach’ of tha implied esvenant to 
give possession. The defendant has made 
a desperale gndenyour tó escape from tbis 
irsuperable diffenliy,~ and has ‘strenuously. 
in law, в fresh 
contraste of tenansy “sonstituted, whenever a 
tenure i8 brought Чо gale at the instanee 
of “thé” landlord, in exeeutiou of & ‘desros 
for arrears of renit; ‘so that on every. stab, 


e. l. 


: d) (1843) l Om & K. 341; 70 R. R. 800." 
+ (81) 8B. 1.8, App. 1 119, 


M^ 


un M, W. N. 466," . 
 (88):88 Ind. бав, 954, 80 M, LJ. B75; 19 M. D. T, 
818; 8 L. W. 448; (1916) 1 M, W, М. 342; 40 M. 910, 
(87) Б Did., Cas, 479, 98 M, 499; 7 М. р, Т.1189; 
(1910) M, W.N. 220 & 2807 
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suesessive oscasion he becomes burdened with 
an implied obligation to place the purchaser 
in possession as ifthere wasa new demise, 
the eommencement of a new “term, Thie 
argument ів manifestly, fallacious and ів 
based on а fietión ; which has no counterpart 
either. in the astnal intention of the parties 
or in recognised prinsiples of law. Whon 
for ‘arrears of 
rent, a tenure is exposed, for sale, the 
landlord does nob intend that in the very pro: 
‘eoss-of sale, the tenure should be extinguished, 
and а new contras of tenansy ereated 
between him and the: auceessfal bidder, 
Seetion 159 of tha Bengal Tenaney Act 
eontemplates a real sale, а real purchase, in 
other words, a tranemission, fot an extino- 
tion of" Тштен, The purchaser acquires the 
existing. tenure, subject to protested ` intereate, 
but with'‘power to annul inoumbraneos 
thereon, by recourse to the: ; prescribed, 
procedure, The landlord eannof ‘éondequent 
ly be eülled upon by the. purehaser 5o 
plase him in possession by expulsion ‘of & 
trespasser who may have dispoesessed the 
defaulter. If sush trespasser has baen 1 in 
possession from less than twelve years, 
he kas acquired no title and may be 
ejeoted by the purehaser by a suit; on the 
other ‘hand, if the trespasser has acqaired’ 
a statutory title against the defaulter у 
lapse. of time, hə is still an ineumbranaer. 
and is equally liabla-to be ejected -by в 
suit .after : ‘annulment of the inoumbrance, 
Ishan Chandra v. Sefatulla Ват (38), 
Arsadulla y. Munseb Ali (39), Sct's Ohandra 
v, Mun amali Debi (40), Bhusan Ohandra Ghosh 


v: Frahanta ‘Bane jee (41); Monmotha Noth 


Mittér’ v. “Аза Bundhu Pal (42), ‘Gokul. 
Begadi v. Debendra, Nath Sen (12). Whon 
the purchaser is armed with gueh - - powers, 
thera is no reason’ why. he’ should‘ haye 
authority, at his ehoise, to enforéa the 
intervention of the landlord, We are not 
unmi-?fül that there is & dietum of Rim. 


(88) 68 Ind. Cag, ` 219,35 0, І. J, 86; 26 0, W; N, 
03. 

(89) 14 Тай, бав, 349; 160. “Lad, 589; 16 О, Ws Nu 

881. 


(40).15 Ind: ‘Cas, 869; 17 С. W. М. 840 

(41) 33 i. Cas. 957; 45 O, 766; 23 ‘OLS. “485, 
210. W. N 

(42) 61 Tnd, ym 469; 26 0, W, Ne jog. o 
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pini, J., in Kali Nath Sen v. Tratlokhya Nath 
Roy (43) which, if, géneralised, may lend 
apparent support to the’ theory that on, the 
‘sale of s tenancy а new-eontract is ereated 
between ‘the 
landlord, This. view, however, was- not 
adopted by’ ‘Banerjee, J., in the ease mentioned 
and- was expressly repudiated by Sir. Franeis 


Maclean, О. J., and Geidt, J,, in Narendra . 


Nath Sarkar v. Monirudds (44) [Sesond 
Appeal’ “No. 238. of 1901 desided, ‘14th 
August?’ 1903.] The dictum “was” subse- 
quently’ explained away by Rampini, J, 
Himself in his judgment in the Foll Beneh 
ease of Lal Gopal Dutt SUME y. 
Manmotha "Lal “Dutt (45). We hold 
accordingly ‘that’ in thé case before us 
no new tenure was orented, either on the 
20th March 1889 (when Singh purehased) 
or on the 16th April, 1894, (when the 
. defendant purebased) ‘and it is’ Bignifiennt 
that on neither cveasions did the purchaser 
request the landlord to give possession by 
the eviction of Ohowdhury.: 

* Finally, the defendant has urged, that the 
Мапе i$ bound to allow abatement of rent 
or the Daskati lands, as the: relationship 
of. landlord and tenant no longer subsiste 

Between the parties in respeet threof. This 
argument is based on the erroneous theory 
that: the adverse possession of ‘Ohowdhury 
whieh bas extinguished the interest of tha 
tenure-holder has also operated to extinguieh 
the ‘title of the landlord, ‘It is now well. 
settled that. the possession of в trespasser, 
during. the continuanse of а lease, does гоё 
Бевоше adverse against the lessor; the lessor 
is in possession by receipt of rent from his 
Їевёве; во long as such rent is not intercepted. 
by a trespasser he cannot be said to have 
Been’ dispossessed. Harra Sardára v. Kunja 
Behari Nog (6). This rule, first enunciated 
by Peacosk, O, J., in Davis v. Eases Abdool 
Hamed (14), and shortly afterwards independ- 
ently 'resognised by Norman, J., in Huronath 
Rat ¥: lWdoo Blioosun Deb (46), was re-affirm. 
. ed by Peacock, О, J., after elaborate discussion 
in Womesh Ohunder v. Raj Narain Roy (47). 
We may usefully rə eall here the following 
obsérvations: "' The difficulties ard. dangers 


no 20 0. 315,80. W.N. 194, 18 Ind, Deo. (х. в.) 


ш 69 Ind, Сав. 109; 86 О, L, J, 209.- 

(45) 82 О. 268; 8 О, W, N. 175, А 
© (45) 8 W. R. 185, - = 

ютщ s. a” гы 


INDIAN; OASEB. 


auction-purchaspr and the - 


{1922 


of. Samiii would be great if they were 
bound to eue for deslarations of right when- 
ever they should dissover any person other 
thau the.tenant in possession of any part 
of the land inejuled. in a patni tenure, 
They wouli: have no means of knowing, and 
no means, that-F am aware. of, of compelling 
either the tenant or 'the. frespasrer. to irform 
them .whether the person in occupation: was 
there with ths consent of the holder :0Ё the 
tenure. or an under-tenure. derived. from him, 
or merely ав a. trespasser. "^ To hold that a 
grantor is hound to sue immediately. a tress 
pass is committed upon his tenant, and that 
he will be bound by limitation if he does not 
sue within twelve years from the time that the 
trespass was firs& sommitted would: open 
gu«h в door to. fraud. and collusion hetween 
tenants and trespassers that the Zemindar or 
land.owner, when he seeks to enfore the. pay- 
ment of his rent, would often,find trespassers; 
whom in sonsequente of limitation, · һе. eould 
not get rid of, in possession of the greater 
portion of the tenure, and who, аз soon as 
he should have defeated the landa owner by 
the plea of limitation, would probably 
share the spoil with the defaulting tenants. 
Instead of granting under-tenures, . tenant 
would allow their friends and relations ta 
trespass upon their tenures, and thus protest: 
them by limitation in the event of default: 
in payment of their rent. But.even if the 
grantor could, during the existenca of the 
under-tenure, have maintained sush an aetion 
against a trespasser upon his under. tenanf,. 
itis clear that a pureharer of the under. 
tenure eould not do so before the sale; and 
if nof, how could the grantor of an under- 
tenure sell the, under tenure in the state, 
in whieh he created it, if the. purc baser is ` 
to be barred by limitation against persons 
who have encroached upon the under tenant,” 
The principle ія applicable, as is clasr from: 
the judgment of Peaeosk, O.J., whether the 
lease, during the -rubsistenes whereof the 
dispossession ‘of the tenant takes plase, is for — 
a term or.is in perpetuity: sea Hares’. Ohand 
v. Bejoy Ohund (4). Refereneo may: also 
be made to Bejoy Ohand Banerjee v. Kally 
Prosonno Mookerjee (48), Krishna Gobind 
Dhur v. Hari Ohurn Dhur. (18), Sheo Sohye 
Roy v. ‘Luchmeshur Singh (49), Jarat, Sundari 


' (481 4° О. 827;2 Shome. L, R. 106; 2 Ind. Deo. 
(N. 5.) 207, WES 
(49) 10 Q. б; 6 Ind, Deo. (к. в) B87 ~ · 
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v. Bhobo-Pershad Khan (15), Kishwar Nath 
Sahi Dev .v. Kaló. Sankar Sahat (50) and 
Baikuntha- Nath v.. Chaitanya Oharan (51), 
which. are in harmony. with the opinion 
.expressad .by  Peaoock, О, J. Sea also 
c Thamman . Pande ‘у, Maharaja.of Viztanagram 
' (32), Harnoman v. ‘Dasondht (53), . Girdhar: 
Dal v. Umdajin (54). The contrary view indi- 
.sated in Brindabun Ohunder Síroar v. -Bhoopal 
Ohunder . Biswis ` (55), and ` Prosunnomoyt 
Das v. Kali Das Roy (56), though sapport- 
е by Sundara Aiyar, J., without the eoncurr- 
ense of Abdur Rahim, J 4 in Ambalavana 
:Ohetly. v. Singaravelu (57), sannot be jastified 
‚оп principle andis opposed to what is regard- 
‚әй by Lord Alverstone, О, J, аз well estabe 
lished dostrins.in Walter v. Yulden (19): 
„бөө alsa Poole v. Grifith (58). The ром. 
. tion my Бе different where there are susaes- 
:sive leases for terms, and much may be urged 
.іа support of the ‘contention that if on 
‘tha astual termination of one of. the 
leases, the -landlord grants a fresh lease 
' -without exercising his right to sue for ejeest- 
ment forthwith vested in him, time will begin 
to-run.against him from that date: Атай 
Begum v. Mahasay Taraknath Ghosh (59), 
Ecclsstastical Commissionors of England ч. Bows 
(60), Kennedy y. Woods (61). There is plainly 
no real. analogy betwean such a hypothetical 
·.ваве and. the -case before us where the dia- 
- . possession took plase during. the eontinuanse 
-of a.psrminent lease. The adverse poases- 
sion of.Ohaudhury, however operative 16 may 
have been as against Banerje»s, Sarkar, 
. Siagh and the defendant, ean in no sense ba 
‘treated as effsctiva to-extingaish the title 
‘of the plaintiff. as landlord, Thera is thas 
по foundacion for the view that the defend. 
‘ant fee „sated to ba the tenant of tha 
«plaintiff ‘in-reapest of the lands of Daskati, 


Y 23524 Lo o 


(50) 10 e. wW, М,848, ' 
(61) 67 Гаа, Oas, 994. 
(63) 20° A. 593; 4 A, Ù, J. 126; А, W. N. (1907) 186, 
. (53). 56 Тай, Сан. 738; 1 L. 210,112 P, e В; 1940, 
. (54) 68 Inds Cas. 717;.81, L. J.:2' 6 
‚ (65) W.W..R.977. — . 
` {58y 9.0. L, R. 847. $ 
* (61) 10 Ind. Cas. 146; (1912: M. W. ČN. 659, ~ - 
`. (53) (1864) i5 Ir, 0.: L By:270. 
(59...21 Ind; 085.5283;:47: 0. W; М, ила: ab p, £181; 
En 0. L. J. 899. 
. (60) (1830) б A. С. 733: 49 L. J. Q. B. Tiu 48-4. T. 
53; 99 WoR, 159; 45 J. P. 36. 
- (81) (1868)2.I. В. 0.1. 436; - — 
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But if the elaim for abatemont is thu: 
found beset with inextricable diffisulties 
when examined from different standpointa, 
there is -a still :graver ‘objeetion which: 
mast be surmounted’ before it an b3 sue- 
cessfully maintainel. Wa have sean that 
-on the 24th February 1887 an amicable 
-eestlement wai. ‘effected betwean Tagora, 
the landlord, on the one hand, and Banerjee 
and Sarkar, the tenants, on ‘the other; the 
result was that the tenants agreed that 
they would ‘not be competent to apply 
for abatement of rent on алу ground 
whatéver in respect of the aras of 4,300: 
bighas found. by measurement ёо be in 
their cosupation. .This -was clearly a valid 
agreement between the landlord - and the 
tenants, and the tenaney was thenceforth to 
be held subjact to this condition. It was 
on this very ground that Norris and Вапегјее, 
JJ., overruled. the olaim for abatement put 
forward by Nilkantha Singh. The défend- 
ast аз execution-purchaser, doss not, in 
this respect, stand in a position of greater 


.Bdvantage than Nilkantha Singh who also 


had .purshased at a sale fer execution of 
a rent desree. Thus, apart from tke prin: 
ciple of res judicata, tha deeision of Wilson 
and Field, JJ., in Iskan Ohunder v. Ohundar 


„Каш (29^, and of Norris and Banerjee, JJ., 


in Satyendra Nath v. Nilkantha (23), treated 
‚аз ..precadents binding. on this Oourt, nags. 
‘tive the:slaim for abatement. Bat as wa 
‘hava .also shown, the claim cannot other visa 
-be sustained on the merits. 
- The result is that .these appeals mast be 
deoraed and the decree of the ‘Subordinate 
_Judge in-each suit varied-so аз to allow the 
. plaintiff rent of plots O.-D. and D1 depicted 
-in. the map of the Commissioner as lands 
oft Daskati ineluded i in the- tenure held by. the 
, defendant. д 

-The plaintiff will ba entitled to the «возів 
cof each..of these appeals: under the Letters 
«Patent. The'hearing feo will ba assessed 


. according to the soale, in the ‘appeal valued 


above Rs. 5,000, and at Rs. 150, in the other 
"appeal In respeet “of tha hearing before 
the Division ‘Bench, as the eross-objestion 
“of the. plaintiff . in the first suit has suecseod- 
ed, he will ba entitled to the costs, thereof, 
' and we assess the; hearing fea at Rs. 150. 
As the appeal of the plaintiff in’ the second 
‘suit has also sucseeded, he will be entitled 
- to the costa thereof, but no separate hearing 


Li 
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fee will. bə- allowed. Thè ordie ‘of. the 
First :Oourt as to proportionate costs, will ba 
left: undisturbed.” But in deterinining the 
‘eosts im all the ‘Courts ‘the amount аз 
sattled by this jadzoient will ba adopted as 
the basis; Thé exact amount now decreed 
will be. ealeulitei by -the parties aud in- 
‘serted.in-the deéree. Liberty ressrvsd to spaak 
‘to the ‘minutes. - . i DNE: 
* ANEWBOULD, J.—I agree, 
` "PránRSON, J.-—I -agree, 

Ts B. М, г : i on 
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Appeals вонай. 


. PRIVY.COUNCIL. . 
APPEAL FROM ThE Parsa Ніс: Оотвт, . 
- May 25,1922. M 


— Lord Pbillimore, Lord ` 


: Present i 
. „x Oarson-and Sir John Edge. ^. ..- 
. DAMODAR NARAYAN OHOWDHURY 
- AND, OTBERS— PLAINTIFF2— A PPELLANTA, | 
E T 4 versus ton, we Б Б 
S. А, MILLER акр orHgR8—l)sFB^DaNTS 
И - - —RESPONDENTA.. . 
-~ Estoppel—Ejectment suit, dismissal of, on ground of 
absence of notice to quit —Appeal—Death of defendant 
"Interest purchased by third garty—Transjeree added, 
ids party to appeal —Guit, . subsequent, ` for: ejectment of 
“purchaser as trespasser 4f estopped, _ 2 iw 
~ А plaintiff brought a suit against D. for ejectment. 
- ; The suit was dismissed - on the ground ‘that: D. being 
“a: raiyat: was entitled. to & notice to quit.. During 
“the pendency of an appeal to the Privy'Council, D. 
:died-and hisinterest- was sold to M sid C... who, on a 
;petition by the plaintiff, were-added as respondents, 
‘though the plaintiff did not admit the validity of the 
saletothem. The appeal was rejected by the Privy 
‘Council: The plaintiff, then, brought a.suit for eject. 
ment agdinst М and C оп the plea that they were 
;trespassers. The suit was dismissed on the ground 
‘that thë- plaintiff had, by filing the petition that the 
‘names of M. and C, be added as respondents, admitted 
‘that they succeeded to the interest of D as occu. 
рапсу raiyats and was now estopped from asserting 


that.they were trespassers: А Т 
..,- Held, that inasmuch as the plaintiff never made 
“any representation in his petition that М and C. had 
“acquired any title ‘to the lands in‘question or were 
‘tenants’ of thosd. lands; he was not estopped from 
"bringing the suit for ejectment. _[p. 13, col. 1.]. 
. г. ; Appeal from the judgment and decree. pf 
` ‚the High Court at Patna, (Roe and Масх, 


.3J.), dated “26th June 1917, affirming the 
judgment ‘and decree: of the. Subordinate 


"Judge, Darbhanga, dated 6th July. 1914.. ~ 

so Mr, DeGruyther, К; O and Мг, Sen; for 
ithe Appellants, lee fy NEC S М 
1, Mr. Dunne, ЕЁ, 0., and . Mr. ‘Kyfin, Хог tho 


Respondents, . 
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. : бт Тон Hoos —ГАїв is. an appeal by the 
-blaintiffs from a desree, dated the 25th June 
-1917, of- the :High- Oourt'at Pafna, :whieh 
affirmed a desree, dated the 6th Jaly 1914, 
-of- the ..Subordinnte -Judge of ..Darbhangàá, 
' whieh. had dismissed the guit. : 2 | 
:;.The plaintiffs are proprietora of lands 
` in-Mouza Bullipur, Pur&urazh, in the district 
‘of Darbhanga whieh bear the Touzi num- 
bera 2864, 10807, `10808 апа. 10809; and the 
: suit was brought on the20th February ` 1912 
› in the, Court of-the- Subordinate Judge of 
` Darbhanga. tọ ^ ejest the defendante, 8. 
A. Miller and Mrs, EB. G. Coventry, from 
-thoee ‘lands on the ground that they “were 
- trespassers, and a deeres for mesre profits 
-Bas agdinst ‘ them: was elaimed:. Sic A. 
.Miller and Mrs.-&, G, Ooventry ara reipoh- 
> деоба tothis appeal. E. Dalgleish and W. 
: H. Dalgle'sh were also defetidants: to, tie 
- Fuit, but: they had caased to be intsrested.in 
-thé lsnds iv.question іп 1911, and no relief 
. as against. them was elaimed; and they are - 
- not parties to this-appeal; Bernard Oovantry, 
who 'elaimed to’ be interestéd in.:sthe-lands 
„in, question urder-a sonveyauae of the 26sh 
Joly 1918, from S. A. Miller; was, ou Кіз 
own epplieation ty the High ,Qourt.at Pátrh, 
‘added ав a respondent to thia appeal, 
The defencss of S. A. Miller and Mrs. 
E. G.' Coventry to the.‘ anit,- so far.. аз 
-&hey;need be reférréd;to, were that H; B. 
- Dalgleish had in ‘his lifetime & right of 
oceupaney in the lands in question, which, 
-- being lands held by. a proprietor of :ап 
Indigo Fastory, for the purposes, of thé factory 
were by а local eustom transferable ;with 
the’ right of oeeupaney to а stranger. with- 
out the sonsert of the proprietor of aueh 
raiyat lands ; and that, E, Dalgleis ; aá tho 
administrator of H B. Dalgleish, had on 
the Ist March 1909, by a conveyanee trans. 
‘ferred the lands and right of oscapancy ta 
them. They further alleged that tha pláint- 
iffs were -estopped froin denying’ that: ‘they 
held the lands вв the tenants of the plaintiffs 
and with a right of. oscupancy:: in «them, 
It is not neeossary now’ to: eonsider tha 
defenee based on . the alleged -eustom," aa 
there are concurrent findinga.:of the Caurts 
-bélow ..thát' the" alleged: ‘oustoar was not 
proved, . . ; о, опы 
^ The fasta арон. whísh thg- dafenas.’ of 
cssoppel depends ara as follow3:— The plaint- 
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iffs, or thosa“ whom they represent, let 
. the lands in question to Н; B. :Daleléish, 
the then proprietor of the Bandhar Indigo 
Fastory, fora.term of years, whish expired 
in- 1901, .On the 305h November 1901, 
‘afar the said term had determined, the 
plaintiffs, or those whom they represent, 
. broaght a suit agains’ H. B. Dalgleish and 
others for possession of the lands in question, 
‘The Subordinate Judge who tried-that suit 
gave, on the - 18th September 1903, the 
plaintiffs a desres for possession; from that 
décrae H. B. Dalgleish appealed to the High 
Oour& at. Calcutta. The High. Court at 
Oalsatta came to the eonolusion that H, В, 
Dalgleish was:a raiyat of the lands in 
question and as a rafy2t was under the 
Bengal Tenancy Act, 1885, entitled to a 
notios to quit, and as no notiea to quit bad 
bən given to him, the High Court, on the 
17th May 1905, allowed the appeal and by 
its desree dismissed the suit. From that 
deorée the plaintiffs, оп е 5:h Marah 1907, 
appealed to His Majesty in Coanoil. Daring 
the pendensy of that appeil Н. B Dalgleish 
died on the 15th September 1907. On the 
lst.Mareh 1909, Edward Dalgleish, a8 
the administrator of H. B. Dalgleish, 
‘sold to S. A. Miller and Mrs. E. G. 
E: Ooventry such interest as Н. B.: Dalgleish 
"Hüd:in the lands in question, and on the 
llth'Mareh, 1909, the administrator served 
. uppüzthe plaintiffs a noties of sush sale, 
Thereupon, on the 26th: April 1609, the 
plaintiffs presented to the High Court at 
Oalentta a petition stating that notice of 
sush sale had bsen served upon them, and 
that though they didnot admit the validity 
of sush sale, they wera advised that 
‚8. A. Miller and Mrs Е. G. Coventry 
“shoul? bs added аз respondents ts tha appeal, 
to His Majaaty i in Oouncil, and they prayed 
that they should by added. In accordanse 
with that petition 8б, A, Miller’ and 
Mrs, E.G. Coventry were added аз rə- 
Spondenta to that appaal. On the lst Fab "пату 
1911, the Board, by their judgment, advised 
Ніз "Majesty, во far as the appeal related 
to the lands now in question, that in their 
opinion the learaed Judges of ‘the High 
Oourt had oorrestly apprehendad the law 
applicable to the matter, and their Lordships 
saw no ground for donbting the soandnses 
_of ‘the oonelasion of fact arcived at by the 
learned" J udges to the өйөө} that the. larger 
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heard by the High Court at Patna, 


dm 


.area;(the lands, now in question) ;Wa8 not 


the proprietor's private land, with .the con- 


Sequenos that there was nothing in section 


116 of the Bongal Tenaney Ast, 1885, to 
preslude the acquisition by H. WB, ‘Dalgleish 
of осопрапву rights and that sueh rights 
had aesordingly bsen aequired, and. further 
advised that the appeal so far as it , relgted 


to the lands now in аы shoald ‘be, dis- 


missad, 
| The. Subordinate Judge who, tried - this 
suit being of opinion that the plaintiffs, not 
having asserted in the petition of tha 26th 
April 1909, that S, A, Miller and Mrs. 
E. G. Ooventry had acquired no title to the 
lands .in question, by the transfer to them 
by E., Dalgleish ofthe. 186 Marah 1909, had 
by filing that: petition admitted that S, 
A. Miller and Мгв..Е. ©. Coventry had 
-suoseeded to the interest of H. B. Dalgleish 
авап oesupauey raiyat and wera estopped 
from asserting that. S. A. Miller . and 
Mrs, E. G. Coventry had, not any right to 
the lands.and ware trespassers, and by his 
deres of the 8th July 1514, dismissed the 
suit of the plaintiffs. 

‚ From that desres of the. Subordinata Judga 


. the plaintiffs appealed: fo the High Court 


at QOslsutta, That’ appeal ame on to ba 
Mv. 

Justios Roe after eonsidering the petition of 
the 26th April 1909, and two. other peti. 

tions, which that learnéd-Judge apparently 
was unaware had no relation t» the lands 
in question, concluded that the effet of the 
three petitions read together was a resognition 
by the plaintiffs of a tenancy in the Janda 
in question ‘‘asquired by Miller and Mrs. 

Coventry from the Dalgleish defendants’ 
and was а recognition by plaintiffs of an 
occuvansy right in S. A, Miller and Mrs, 
E. G. Coventry. Mr, Justice Roa did not 
explain how the right of ocsupanoy which 
H. B. Dalgleish had in the lands in ques; 
tion had vested in the administrator and 
W. Н. Dalgleish, or how, if that right had 
vested in them, they could have transferred 
it to strangers without the вопвепё of the 
proprietors of the lands. Mr. Justise Mullick 
considered. that the petition of the 26th 
April 1909 was a clear representation by 
the plaintiffs to S. А. Miller and Mra. Е, 
© O>ventry that the tia&asfers of the Jot 
Mareh 1909, were rasogniced by the plaint- 
iff and that on the faith of that repro: 
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‘pontation 8, А. “Miller ` 'and Mra: ^g; G. 
Oeyontty changed their position by render- 
ing B 6mselvea liable for the costa “of the 
: litigation. The High Court at Patna: by 
ita desree’ of the 25th June 1917, dismiss. 
ed the &ppéal of the plaintiffs "Fcom that 
decres- this appeal to' His Majesty in Osun- 
cil ‘has ‘boon brought. ' 

 ‘Pheir Lordships &re unable to find any ‘thing, 
өтөп ramotely, of’ the nature of an estoppel 
in- this ‘ease, Тһе · plaintiffs neither in the 
‘péfition of the -26th ` ‘April 1902'nor ia the 
‘presenting of. it, ‘mada, any representation: 
‘thet S, А. Miller aud Mrs. 8, G. Oaventry 
had acquired any title 
Question or were tenants of those landi 
éither' with or without a right of ocyapansy. 
The: position of the plaintiffs then wai 
and stil isthat S. A. Miller ani Mrs. E. 
9. Coventry ware ‘trespassers without any 
title to'the possession of, orinterest inthe 
‘lands in question. ` The plaintiffs, having 
‘had notiee of the transfers from the admin. 
instrator - -of H. B. Dalgleish, prudently took 
the presaution of ur dos to have S. А. 
Miller and Mrs. E. G. Ooventry added as 
fespondénts, ` о “that they- might in their 
appesl defend the interests, if any, which - 
they had in the lends in "question. They 
were obviously added: "with the objest of 
farther litigation ` after ‘the ‘determination 
of that appeal to His ‘Majesty ‘ia Counsil : 
baing if possible, avoided. S А. Miller aud 
Mrs. Е... Coventry in their own interest, 
‘accepted the position of added nespandenis: 
to: thé “appeal ‘and did not‘ disslaim all in- 
tareat in the litigation and "in th» lands i in 
"question, D 

Their Lordships wil: humbly- advise His 
‘Majesty’ ‘that this appeal should be allowed 
"with costs; that the desree: of “the Subor- 
idinato ` Judge and of: the High Court at 
‘Patna whould be- set aside - with costs in 
` ‘gash Oourt ‘and ‘that the claim: -of- the plaint. 
LN {оа ‘decree ~ f3r." possession’ and for 
jmasne *prolite | should‘ be “granted, the mesne 
“profits ` to ba^ 'asseríainel by ‘the High 
"Oonrt, ‘or by: ‘the: Conr ‘of tha: Sabordinató 
"удаве, as the: High Oourt may dirsek `7: 

DT к, 5x i i Appeal. allowed. - 
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a LAHORE: HIGH gourt. 
'Szoo'N» Civic Appsat No. 988 oF 1921; 
` - November 9, 1921. | 
~ Presént:—Me, Justieo Ohəviss <.> 
Мизаттлі SULTAN BIBI, MINOR, DAUG3T4R 
OF ISMAIL THROIGH: FAZAL MAHOMED 
à —Piamrir—A»pzunANT ` 
- versus ` f i 
_ISMALL—~Davew МАРЕГЕ 
‘Gustine саша даана v. Mother. Weavers. - 
of Basti Ghuzan, Jullundur District... ~ > > 


Among weavers ; of Basti Ghuzan, i in’ ‘the Jullindur 
District, a ‘daughter is- nob: entitled by ‘custom ‘to 
succeed tothe property.of her father ee 
to-his mother.. [p. 187, col,.2.] .: 

Rabia v. Mahomed Baksh, 69 Р, R. 1878, “distin. - 
guished. Гр, 187, col, 2.] ` 


Second appeal {тош ‘a ‘desree of ‘the 
Additional District Judge, Jullandur ab 
Hoshiarpur,: dated ‘tha 22nd ‘* February 
1921,- reversing that of the Munsif, First 
Class, Sallanan, dated the 13th” Ostobsr 
1920. - 

Diwan Ram Lal, ‘for Kanwar Dalip Singh, 
for the Appellant, . 

- Sheikh Nias Mahomed, for-the 'Respandent. 

‘ JUDGMENT —Tho plaintiff, . Musammat 
Sultan Bibi, is the daughter of атай, "а 
woaver of Basti Ghazan, near Jallandar Ойу, 
Ismailhad a hous; ia the villaga whish he 
mortgaged ‘to-Abdulla‘in 1906. Ismail died 
leaving (1) a: widow, who re: married; (2) a - 
daughter, who is plaintiff in this case, and 
(3) his mother. ^ Whea tha widow ra-married 
tha-daughter want away with her to her пэж. 
husband's house, The mother continued to 
reside in tha house, aul sold tha equity of 
redem ptioz to Тапал, who is tha defendant 
in-this ca16, 511 who has bought up the rights 
of Abdulla as morigag ae. Che plaintiff ggleges 
that'on'the re-marriage of her nisther she 
ausc2eded to the house, and that her grand: 
mother hai no right tasell the house, So - 
the plaintiff elaims poà3aession. Tha Ficat 
Court decided in favour of the- pláintiff and 
бата a ‘decras eonditional on payment of the 
mortgage-money, The leirned District Judge, 
‘on appeal, held that:the plaintiff had failed to 
prova her right to :susseed' in proferenee to 
her'father’s mother and dismissed the suit, : 
v. Tho plaintiff having cbtained- a -eertificate 
has preferred a sésond: ‘appeal to- this "Court, 
‘On ‘behalf of the plaintiff it is argued that the 
case -is ‘governed -by general agrisultural 
qustom. The defendant's Counsel does:nof. 
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‘admit that weavers are governol ` by. sueh 
ustom, Counsel for the plaintiff-appellant 
firet rafers me to Rattigan’a Digest of Oas- 
tomary Law, ‘Art. 22, which lays down that 
a:mother suesoeds to s life interest in default 
of male lineal descendants, and of a widow. In 
remark (1) at the-foot of the page we read: 

"It із believed that village custom generally 
resognize3 the mother’s right of sucesssion in 
‘praeferens to that of the male онн or 
anarried daughters," ( 

The inferénec is that `a’ aist doss nob 
$uoseed in preferensa to ап  uumarried 
daughter, (I note here that the plaintiff ia 
unmarried). The remark, whioh I have just 
quoted,. is, however, not supported by aby 
instanees and Ме, Ram Lal states that he has 
been unable to find any rulings i in support of 
е remark. - 

Mr. Ram Lal next refers me -to Art, 938 
(a) of the Digest which laya dowa ‘that the 
direct -male deseandants and, ordinarily, tho 
widow and mother of a deseased non-proprie-~ 
tor will succesd to his rights in the house 
occupied by him at the time of his death, 
"This Article does not provide for suecession 
_ by a daughter, aud the threa rulings sited in 
“support thereof in no way relate.to a contest 
"batween & mother and a daughter. 

; Mr. Ram Lal next quotes Rabie v. Mahomed 
Báhsh (1), а ease relating to weavers of 

^-güllundur ёо ео. 15 washeld that by the eastom 
‘governing these weavers a daughter suscasads 
‘in preference to the sons or grandson of a 
brother. Mr. Ram Lal argues that as by 
‘general enstom a mother would be insludei 
by hear collaterals, a fortiori’, she must bà 
-exsluded by a daughter, who ranks above 
:gueh sallaterale, bat Art, 22 of the Digest 
Jaya down that а mother susossda to a life 
interest in default of male lineal dess»anianta 
and-of a widow. Sothat Iam unable ёо. воз 
thatthe fact that а daughter is preferred to 
& nephew i is any aathority for holding that 
she is praferred to the mother of the last male 
‘holder.- Do 4 

Mr: Bam Lal ari Tefars mo фо the Cus: 

tomary Law-of the Jullandue Diatriat where 


‘we'read on page 41 thata mother.or grand». 


mother-succeeds i ia preferenos ito collaterals 
án'exsos where.a man dies leaving no. male 
à lineal Чина; sno widow.and. no daughters, 
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Both tho question ‘and answer both sosm to 
assume that а mother would not 8003094 in 
the presence of вс daughter. The instgnses 
sited in the ap pendix ага very unsatisfastory, 
as merely names aud dates’ are given, and it 
cannot be ssid whether in-any of?these cases 
there was a dontest batween.the mother and 
the daughter of the last -male proprietor. 
Farther, Iam extremely doubtful how- far 
reliance ean be plaeed on this рогёіоп:. of ithe 
Castomary Law. Га һә anawer to question 
` No, 47 we find. it stated that-a ‘daughter who 
‚ Busogeda by. inheritarice has a free. right ќо 
.'alienate by morbgage or sale, .Iu fact, ,some 


tribes stated that she ean also alienate by 


‘gift, while. others stated that she. could 
alienate іп апу way she. liked. The ‘answer 
_ {о question No. 45 (B) states that there is no 
distinction as to the rights of -daughters +o 
inherit the ancestral or asquired property of 
their father. In answer to. question No. 47 
no distinetion. seems to be drawn between 
ancestral and self-aequired property. So 
taking the answers, as they-stand, if would 
appear that a daughter has free power of ali- 
enation of property which was aneestral in the 
hands. of her father, yet aesording to the 
-general eustom her father could not alienate it 
-exoept for nesessary purposes. -Bo the daugh- 
ter would appear to be given even. greater 


power of alienation than her father, whieh 


-seems Ёо :me an obvious:absurdity. , 

ЕїпаШу, "Mr. Ram: Lal refers me to the 
“évidense whieh has been given in this paro 
“tisular case. ;The plaintifi’s witnesses -have 
_gited one or-bwo eases of a-daughter’s suoseed- 
Ang, but they have nof stated whether -there 
‘was any paternal grandmother who might 
-hava aontestad the claims of, the, daughter. 
"Та my.opiniou „tha plaintiff -has failed to 
'proya that she ia -entitled, either by ordinary 
‘agrisultaral custom ог by any spesial crstom 
_governing tha c ase, to gugased in “preférenca 
to her .father’s mother, and, therefora, I 
eonsider:the desision of the learned Бин! 
Judge tobé.sorzeot, . . 

Mr, Ram Lal finally 'urgàs “that .even 
“according to Muhammadan Law the daughter 
-has а share, bat--the ease las been fought 

throughout, on, the ground of. eustom, and the 
“plaintiff has never preferred any claim to в 
share. under the Muhammadan Law. The 
Б gehen fails ‘and is: ismissed with eosts. 

E К, e t 
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SOLEHMAN QUALIR 0, SALIMULLAH, 
К PRIVY COUNCIL. 
APPEAL FROM Tax ÜaLOUTTA Hien Оозкт, 
5 : Mareh 2, 1922, 
Present: —Viecount Cave, Lord Danediao, 
ғ - Lord Shaw and Sir John Edge. 
.Khajekh SOLEHMAN QUADIR 
AND ANOTHER—PLAINTIFF3— APPELLANTS 
i г versus —. 
. Nawab бв SALIMULLAH BAHADUR,. 
`1, BINCE DECEASED, AND OTHERS— DEFENDA- T8— 


А . RESPON DENTS. : b 
Muhammadan Law—Wakf—Settlement of property 


+ 


" vision “for. charity, effect of—Contract between mem- 
bers of ‘Mohammadan family securing them annuities 
and continuing same to their. heirs, validity of— 
Annuities payable “out of income" of certain propers 
.ties—Charge, creation of—Mussalman Wakf Validating 

"Act (V1 of 1918), whether retrospective. : 

' "A gettlement of property upon successive genera- 
tions of a Muhammadan family is void by Muham- 
madan Law, and is not validated by the ure of tke 

„term “wakf” and the insertion of a remote and illusory 

‚ provision for charitable purposes. гр. 141, col. 1 J 

Mahomed Ahsanulla Chowdhry v. Amarchand Kundu, 

* 171. A. 28; 17.0, 498; 5 Sar. P `O. J 476; 8 Ind. Dec, 

:(N.g.) 871: P. C.), Abdul Gafur v. Nizamuddin, 19 

„І. A.170; 17 B. 1; 6 Sar, Р. О, J. 238; 9 Ind. Deo, 
(N. 8,) 1 (P. C.), Abul Fata Mahomed Ishak v. Rasamaya 

© Dhur Chowdhri, 22 І, A. 76; 22 O. 619; 6 Sar C, P. 

` J, 572; 11 Ind. Dec. (N. в) 412 (P. О.), referred to. 

». vA wakfnama isa gift, and is subject to the rule 


D 


,of Muhammadan Law which requires that a gift 


shall be accomipanied by delivery. [p, 142, col. 2.] . 
~ Anagreenient by the members of a Muhammadan 
. - family surrendering their claims to property of 

considerable value, in consideration of a firm con- 

, tract securing to them annuities, and continuing such 

annüities to their heirs, if made for valuable con- 
- sideration, is not subject to the restrictions affecting 
~ gifts among -Muhammadans, but is a contract en. 

.forcéable like any other contract by the Courts, 

„Гр. 142, col. 2.] : 

Nawab Umjad Ali Khan v, Mohwmdee Beguii, 11 M, 
I. A: 517 at p. 645; 10 W. R. P. О. 26; 2 Suth. P. C, J. 

:98; 2 Ваг. P. C, J. 316; 20- Е.Е. 195, Sri Lakshmi 

: Narayana Anangu Garu.v. Sri, Durga Madhawa Deo 

‚баги, 20 I, A. 9; 16 M. 268; 17 Ind. Jur. 106; 6 

Sar. Р. О. 7, 270; 6 Ind. Deo, (м. в.) 893 (P. O.), 

Khwaja Muhammad Khan v. Husaini Begum, 7 

+ Ind. Cas. 237; 87 I. А. 162; 14 О, W. N. 863; 7 A, L, 

J, 871; (1910). M. W. N. 818; 8 M. L. T. 147; 12 0, L. 

3,205; 12 Bom. L. В. 685; 20 M. L. J. 614; 32 A. 410 
- (P, O), Raja Rajesvara Dorai [Raja of. Ramnad] v. 
Bundara Pandiyasami Tevar, 40 Ind. Cas. 704,46 I, 

“A, 64; 17 A. L. J. 168; 86 М, L. J, 164; 28 0. W, N.. 

, 0640,29 O. L. J. 651; 26 M. L. 'T. 400; 21 Bom. L. R. 

. 886; (1919) M, W., N. 511; 42 М, 681; 10 L. W, 822 

` (P. 0.), relied on, i : i 

A contract'for valuable consideration under which 

- certain persons-are to’ geb annuities, “out of: the 

‘income”, of certain properties implies the creation 

‘of a charge on those properties in respect of those 

annuities. [p..[42, 601. 2] ` ` ee 
The MusselmanWakf Validating Act, 1918, is not 
petrospective inits operation; [р. 142, col, 1,] ° 
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, upon successive generations, validity of—Illusory pro. . 


"^ (1928 


. Appeal from the judzment and. deoree 
of the Oaleutta High Oourt, dated the 6th 
June 1919, reversing that of. the. Sabordi- 
nate Judge, Laaca, dated the 16th April 1917, 
:. Messrs. DeGrugtivr, K.O., Ramsay and 
:Раќаї,. for the Appellants, А 
Messrs, Dunne К. O., and Brown, for the 
Respondents, i & TM 
! JUDGMENT, be vat 
Viscount ''AVE.—This is an appeal from a 
judgment and decree of the High Court of 
Judicature at Fort William in Benga!, dated 
the 6th June 1919, whish reversed a judg- 
ment and deeree of the Court of the Subordi- 
nate Judge cf Dates, dated the 16:h April 
1917. The fasts giving riee to the dispute 
may be stated as follows;— `> . E 
- Early in the 19th eenfu-y one Kbajsh 
Abdullab, a Mahomedan trader of. Daoss, 
‘died, intestate, possessed of the property 
in dispute'and leaving among other heirs 
cur sons named Absanullab, Ha£fzallih, 
Abdul Azim and abdul Karim.  : | 


On the 5th May 1826, cortgin membors Є 


of the family executed a d:el whereby they 
purported to." make wakf of” certain family 
properties therein dessribsd for the benefit 
of them:elves and their descendants gerera. ' 
tion afier generation, and relatives, .and 
‘then for the poor and destitute; and they 
thereby appointed Abdul Gani (grandson 
of Ahsanullah) to be muiwalt of the prop. 
erties, and directed him to psy, to-the 
heirs. of Hafizullah, Abdul Azim avd Abdul 
‘Karim, certain monthly allowanses mentioned 
in the schedule and to keep the balance 
in deposit, On thé llth September 1868, 
‘Abdul Gani appointed his son Ahsanullah 
to be mutwali of this deed, in his plaoe, 
. On the same date, namely, the, lith 
September 1868, Арап] Gani exesüted a 
deed whereby he . purporiel to “ make 
perpetual wakf of" certain other properties 
of which he claimed to.be the owner by 
inheritanee or purchase in favour of: his 
sons and offspring and all the members and 
relatives descended from his grandfather, 
the wakf being dessendible to children both 
іп’ the male and fomala lines,and.on their 
failure, in favour of the’ faktrs and the poor 
indigent of Dacsa ; and:he thereby appointed 
his.son Ahsanullah to be mutwali. of the 


-wakf во craated, and directed him to spend 


money bofitting his reasat and to pay aliow- 
ances to the parties in whose favour the wakf 
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‘was made, with power бо inerenee or reduce 
‘sueh -allowanees. This deed contained the 
‘following clanse:— . `> : 
' The"object ‘of the wakf of the properties 
vig this, that they be’ protected from-injary 
‘and ruin, and. that the name and: ‘dignity 
‘of the family ba maintained, and. that the 
‘profits’ of “the estate be, according’: to the 
‘practise. and usage of the. family, spent 
forthe improvement of the position and 
‘dignity. of the family, for the eomfort and 
tbenefit-of the persons in whose’ favour the 
шай] is made, and for the performance of 
‘the worldly and regius affairs and of charit- 
able asta, 

Thé: purpore ‘of ‘these two deeds i is plain: 
‘The inténtion of. the donors in eaeh ease 
“was іо maké perpetcal provision for the 
*membeis of their family. by settling the 
-properties ` upon such members generation 
“gfter ‘géveration’so long аз the family shonld 
ilast; and: ss euéh “a settlement was. not 
recognised by Mahammadan Law, they sought 


"tó^validáte it by calling. it а wakf and by in-. 


‘gérting a distant and eontingent provision. for 
"eharitablé purposes; 
i То ће year 1880: some membərä of the 
family: déssended from the donors of: 1846, 
being dissatisfiad with the allowances paid 
“to them out-of ineome of the settled properties 
«(whieh had- greatly inereased), brought а 
*suit: in;the Court ofthe Subordinate Judge 

‘at Dasca: against Abdul Gani and Ahsannllah 
his'son, alleging that the deed of 1846 was 
-nob valid: as а wakf and that tbe deed of 
"1868 ‘somprised properties purehased by. tha 
‘mutwalt out of insome aeorued under the 
‘deed of 1846 and claiming accounts upon 
‘that footing and payment of their share. 
"Ámgng the parties to this suit were Amirullah 
(the father of the appellants), his mother 
Jezatennessa Bibi, his wife Halima Bibi, and 
Sher mother “Ayesha Khanam; The precise 
interests of these persona in-the properties 
comprised inthe two ‘deeds of wakf are nob 
езг on the resotd, and it is not now material 
Жо ‘ascertain ‘them; but it’ is plain that 
"Hey" had or elaimed interests in tha- "proper. 
dies: comprised in both deeds, 2 

s "Phe suit was: ‘heard, - bat before judgment 
Was -pronoungüd -some: ‘friends of the family 
Xinslhiding the.:then Lieutenant Governor, 
Sir Ashley: Hden;"*and: the -Distrist Judge, 
Ме Råûrpini) intervened in-the interests 
of peace, and: ultimately & eomproniise was 
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“4359 
effeeted and the snit was stiyel upon 
the terms of two agreaments dated the 26h 
August 1831, and th» 17 Saptembar 1881. 

By’ the agreement of the 26th Augaat 
1881 which was signed by ог ou bshalf of 
all tha parties to the suit of 1880, it wao 
agread that all the persons entitled to 
ressive allowanoss under the deed of 1845, 
and all the defendants to the suit exsept 
Abdul Gani and his son Absanullah should 
be made plaintiffs in the snit and that the 
suit should bə withdrawn without power 
to bring any fresh suit for the sama subject: 
matter. The prinsipal terms of the agreement 
were contained in the following elauses :— 

“4, The persons eigning this Memorandum 
of Agreement admit that the two deeds of 
1253 B, E, and 1275 B. E. [1846 and 1858] 
are valid: and binding deeds of wakf. 
© B. The persons signing this Memorandum 
of Agreement admit that the properties beld 
ав wakf by the Nawab Ahsanullah under 
the deed of 1253 В. E. now aonsist of the 
properties entered in Seheduls A appended 
to this Memorandum of Agreement and of 
no other properties and that the propertias 
held as - wakf by the Nawab Ahsanullah 
-mnder thedeed of 1275 B, E. now вопвіві оѓ 
the properties entered in- Sehedule B append. 
ed to this Memorandum of marsemen! and 
‘of no other properties, 

. 6. The Nawab Ahsannllah conia by 
virtue of the power vested in him as- mufwals 
by the said two deeds to increase the allow. 
ances of the various membars of the family 
whose names are entered in the Sshedules 
С and D appsnded to this Memorandum 
of Agrsement to ‘an aggregate ог total 
amount of Rupeéss one las thirty-three 
thousands атпа eighty-four and eleven annas 
only per annum. And it is declared that 
the persons whose names are entered in 
the Sshedula O appended to this Mam». 
raudum of Agreement are the persons entitled 
to sllowanosa payable out of the ineoms of 
the properties held as wakf under the deed 
of 1258 B. E. And the- pardons whose 
names are entered in the Schedule D ар. 
pended to this Msmorandom of Agreamant 
ага -the persons entitled to allowances pay- 
able oat of the insoms of the properties 
held as ard under the deed of 1275 B. E. 
And it: agread--thai- tha  parbisalaz 
amount to "bs paid to eash individual parasa 
shall be fixed hereafior by а Oommitten 
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| ‘consisting of four male members of the and 1275 B. B, Satara toi in ‘the said Momo. 


family who shall be lineal desèsndants of 
the original proprietors of ‘the estates entered 
in the said Sehedules А and В, two of the 
‘said four -male members being nominated 
by the’ ‘Nawab Ahsanullah and two by the 
plaintiffs of the Suit No. 189 of 1880, and 
‘the said four members having power to 
'"gelest ` an umpire with a easting vote from 
‘amongst their number or to seleot one other 
member of the family io bs' an additional 
member of their Committee, but who stiall 
chave one vote only. 

(4... On the amounte of the allowenees to bg 
paid. to ‘each individual member of the family 
_ being fixed by the said Committee, the Nawab 

Absanullh shall within two weeks’ time exe- 
‘oute an agreement on stamped paper agree. 
ing to pay to each individual member the 
amount of the allowanse fixed for him or 
‘for her by the said Committee, and stipu- 
-lating that вові. allowance shall not be 
‘stopped except as hereinafter provided in 
this ‘Memorandum of Agreement. 
` 11, On the death of any member of the 
family in reeeipb of an allowanee his or her 
allowanee shall be distributed amongst his 
or her heirs and residusries in proportions 
фо ba determined by the family panchyat- to 
.be appointed as hereinafter provided, 1 

18. The family panchayat referred to 
in elauses 8, И, 

' and whieh “shall Е and determine all 
‘the..aforesaid family arrangements shall 
* consist of the mutwald for the time being, if 
he ehooses-to sit, and four male members of 
the . family being lineal dessendants ef the 
-original proprietors of the estates mentioned 
in-the-said,Sehedules А and B, whish four 
members shall be elected biennially by such 
adult male and female members of the family. 
ав shoose-to vote at the. elestion; after. having 
received due noties.” . 

; The agreement ob. the 17th Genteinbar 
1881, which was signed by -Ahaanullah. only, 
after. recital to the offeot that а Committee, 
seleeted in-acsordance with elause 6 of the 
Agregment'of the. 26th August: 1881- had 
fixed the amounts entered in the echedule 
given below as the amounts of the monthly 
allowances to'be paid -to the members of, the 
family, whose names were -entered in ‘the 
same schedule, procaeded asfollows:— . 

"L.the-Nawab Ahsanullah- Khan. Bahadur, 


As mytwali of the.deeds of wakf of 1253 B.E, . 


12, 18, 14, 15 and 17, 


randum of Agreemant, do hereby exeaute.this 
agreement and agres, firstly, that.:within 
saven days after the  heginning :of ‘each 
month. of the, Bengali ealendar I and 
all future mufwalis shall pay to eagh - ‘member 
of, the family whose name is entered - -iù the 
Schedtile appended to this agreement Abe 
‘amount of the allowances entered against 
his or ber ‘namo ;sesondly, that. neither a 
nor any future эшда shall atop ог with- 
held -payment of the allowanees enterad in 


' the Schedule given below withoat just 9ause, 


‘such sauso to be first deslared’ just, by-the 
family panchayat to. ba elected biennially ii ün 
ascordanse with elause eighteen of the said 
Memorandum of Agreement; . thivdly, that on 
the allowanee of avy. member of the family 
baing -so stopped, I and all fatare mutwalis 
after deduetion of any eompassionate allow- . 
ance whioh I or any future, muéwali may 
make-to the said offending. member, -shall 


-pay the balancs of the allowanee so-etopped 
_-to his or her family or relatives dependent 


on. him or her; four&hly, that on. the said 
biennially" elected family  punctaget .deter- 
mining on suffisient. cause being shown to 
it that the allowanee s» stopped should be 
restored to the offending member,’ I or any 
future muéwalis shall acsordingly restore aud 
continue it; and fifthly, on -the déath of any 
member of the, family in reeeipt :of an 


allowanee, I-and all future. mutwalts, shall 


distribute the amount of his, окер allow. 
ance amongst his or her heirs and residu- 
aries in proportions to be determined Љу. 
‘the said biennially elested family punchayat.’ | 
The sehedule eontained а, list of. the 
monthly allowances to Бе paid ёо the. several 
members. of the family out of the i 
arising from, each of the.two -deods -and 
insluded allowances under thé deed of 1868 
of Bs. 20 а month to Izzatenneasa,:Rs. 150 
а month -to Ayesha Khanum and :Es. 150 
а ‘month to Amirullah. Tho suit .was duly - 
withdrawn in aecordanse with the agreements. 
For: pome , years. after the exesution of 
these agreements.peáse reigned in theifamily 
and .the allowances :sesured ‘by -tha agrees 
ments were duly paid. Oo -the -death’ of 
Izzitennessa .her s30  Amirallah -besame 
pntitled фо. a: shara :of.her estate, and -Ð 
proportionate. part of ‘her monthly allow. 
эпөө of Rs, 20. was thencaforsh - -paid:to hin, 
and: ;on -the -death ot "Ayesha -Khanum . her. 


ome . 
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daughter Hslima (the wife of Amirullah) 


succeeded. to. s share. of her estate and a 
proportionate part. of her monthly. allowance 
of: Rs. 150. was. thenceforth: paid. "to - her. 
But: i in, the. year. 1889 and. the. ‘following 
years- [3 series of desisions' of this Board 
established that- a ‘settlement of . property 
upon sueeessive. "generations of. a. Mahome- 
dan ` family; sudh, as' was attempted to" be 
made. Љу the ` deeds of 1846 and 1868, was- 
void. by Mubammadan Law and was not vali- 
dated ‘by the use of thé term wakf” and 
the. insertion ‘of a remote and illucory 
provision - for eharitable purposes. [Sce 
Mahomed Ahsanulla ` Ohowdhry v. Amar- 
chand. :Eundu (1), Abdul Gafur v. Nisam- 
uddin. (2), Abul Fata Mahomed’ Ishak 
Y. “Rasamaya. Dhur Okowdhri (3).] In’ son- 
seguento ‘of these desisiona the Nawab Ahsan- 


allah and his father (then Sir Abdul Gani,. 


K.0.8.1.). appear to have taken advieo ав to 
the. legal еве of the two deeds of waif and. 
the agreements, of 1881, with ihe results. to. 
be now stated, К 


^ On the 18th Janvary 1895. ‘Sir Abdol Gani 


execuféd а hiba Б. рав (or deed of gift). 
whereby, after referring. to the deeisicns: of 
the Board and resiting that he was convinced: 
and had been advised by lawyers that the 
uakfnáma, exécuted. by him on the llth 
September 186E was not legally valid, he. 
purported to make a gift in favour of his ron 
Ahranullah ard ‘his heirs of tbe properties 
therein described, being the. greater part; of 
thoce comprisedin. the deed of 1£68; and he 
added : — 
` As Tam a party to tlie "id Memorandum 
of Agreement exeouted on the 2“th of August 
1881, and as the legül effcol; ,Sonstruetion and 
fore 


enjoy the properties which I -make over to 
youby:this htba.bél.waz, subjest to the legal 


elfest and eonstruetion of the said Memo.’ с 


randam of Agreement, 
* Shortly afterwards Ahsanullah gave notis“ 


tö the heirs of anoh df the persons entitled to. 


allowances ander the agreements of 1881 as’ 


bad died &irce the éxeeution of those agree- 


шев tbat he bad been advised that the efféat 


‘ly 17 І. A. 28; 17 С. 498; 6^ Sar. Р; M J; 876; 8 Е 


Ind, реб: (м. s.) 871 (Р, 0. ^ 
(8), 19 I. T 17 B. a 8. Bar, Р. o. 2. 288; 2 Ind; 
Deo. (к. 1.).3 (Р. О.) 
78) 231. А, 76/99 С, 619; 6 Sar. T. 0. 
in. Deo, (N. 8) 412 (P. 0, Mur eoo 


“у, 
«+ 
+ 
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he: eof are, therefore, binding проп me, 
you s all aa the malik in possession hold dnd‘ 


J. 672) 11 


` 
ч 
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of the agreements of 1881 was that he waa 
liable to psy allowances from the income of 
the properties sovered by the.wakf of 1868 to 
sueh persons only as were parties to the- "Bgree. 
ment of the 26th August 1881, and whose 
names were given in Sehedule D ot that agree. 
ment, but that he was not liable te pay such 
allowanees to the heirs of впећ persons іп 
perpetuity. Aceordingly оп the death of 
Amirallah (who died on the 3rd December 
1895) and of his wife Halima (who died an 
the 29th April 1896) Absavullah stopped 


` payment of the allowances under the deed of 


1868 to .whish they had been entitled under 
the agreements either personally or ав heirs 
of Tzzatennessa and Ayesba Khanum, end 
refused to continue those allowanees to their 
heirs. The heirs of Amirullah and Halimo, 
who are the present appellants, were then 
minors of the age of four and three years 
respeetively ; but shortly after attaining their 
majority they irstituted the present enit 
against Salimullah Bahadur (the' heir of 
Absanillab, who had then died), claiming 
arrears of "their allowanees, amounting to 
Ra. 45,692 and a deslaration that ` the 
allowances were в charge on the properties 
somprised in the deed of 1868. They also 
claimed that а residence should be provided 
for them, 

The suit was heard by the Subordinate 
Judge of Dacca, who, on the 16th April 1917, 
gave judgment for the plaintiffs (the present 
appellants) for the arrears of maintenance, 
allowanees and eosts, but disallowed the elaim 
for & residence, 

On appeal by the defendants to the High 
Court at Calentta, that Court, on the 6th June 
1919, gave judgment allowing the appeal 
and dismissing the appellants’ suit with совр. 
The reasons given by the Court for their 
decision were briefly :— 

(1) that on the authority of the cases 

above sited (to whieh may be added 

. Maulvé- Saiyid Muhammad Munaw- 

~> 7. war v. Вава Bibi (4) the wakfs of 
~ ' t846 and 1868 were invalid; 

_ @) that they were not validated by the 

7 , Mussulman Wakf Validating Ac‘, 

* 1918, which is not reirospeetivo ; 

* 'ahd Е 
© (8) that the agreemerte of 1881, being 
(4), 881. A.'86; 90. W. N . 625; 2 A, L, J. 518; 2 С. 


L. J. 119, Т А. 320; 15 M, I J. 261; 8 Sar. ROS 
„7884р; €). 7 n 
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Qd ! founded’: upon and" 
gs - ‘assosiated with the ‘wakfs of 1846 
. and 1868, fell with those waljs. ИС 
' Against this. judgment the: precont appeal 
`- was bronght, . к : 


^^ 


"In ‘the: argument before their Lordships- 


‘there ‘Was no serious dispute ав to the above 
propositions. numbered (1) and (2). 
sàn Deno.douübt that, having regard to the 
. déeisions of the Board above referred to, the 
deeds of 1846 and 1868; which purported to 
areate "by, gift a perpetual succession of 
interests for the aggrandisement of the family 
of thé donora, were invalid by the Мош. 
madan Law. and were not validated by the use 
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- inseparably: 


There. 


of ‘the term‘ "мау? or by. the ineertion ` of & 


remote trust for the poor; rior san the Aot 


of 1913 be construed "as ‘validating: deeds’ 


executed before’ its date, ` 


“The real question 


: to bs determined, lherefore, is whether the' 
High Court was Tight in helding that, the 


. deeils of wakf being invalid, the ashome. of - 
mainténange allowanees contained in 


ihe 


^ agrdements of. 1881 als’ fell to the ground.” 


The conelüsion of the learned Judges of the 


High. Ocurt to that effecs appears "to "have. 
- béén ‘based upon “the  yiew.. that the ccheme 
of 1881 was founded ` upon ani inseparable’ 


from the illegal tóakfnamas ‘and боша rot be 


supported by the Court withont also support.” 


` ing a family séttlement whioh is. вопігагу ‘to. 
They appear to have 


Muh ашпай an Law. 
assumed, оп’ the “authority” of the déciasion 
of` the’, 
Азага. Gara v. Bré Dufga Mudhüwa Deo 


Gary (5), that if.the' maintenance allow- | 


. ances had been eharged on the property 


they might have been upheld as heritable - 


ullowanees ; but ` ‘they ‘held’ ‘that ‘ tke 
parties to thé : agreements eonld not bhaye 


a 


"Beard in Sri Lakshmi ‘Narayana’ 


` intended {о 'ereate & eharge on. property which’ 


they were dedicating to` réligióus purpcses,' 


''and gosordiugly.that no-eharge was ereated, 


With great réspeet to: the: learned Judges -’ 


wlio ‘same to that eonclusion,” it Sppears to 
' "heir Lofdships to givetoo littlé weight to the 

escential ‘differences between the two deeds of 
. wahf ӧп the one, hand and the agreements’ of 
. 1881 onthe óther, ` The déeds of wakf were 


invalid: because they’ attempted to create a. 


> perpetual впсвевзіоп cf eatates contrary. to 
Mubam‘midan Law, and the attempt was not 


validated. у: giving to the‘settlements à в0100г. 


(Б) 8071; А, 95 16M. 268; 17 Ind. Jur. 106; 6 Sar, ar, 
P, C. J. 270; 6 Ind. Deo, (м, в.) 898 (Р.'О.), `- 


50996. 
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of charity’; ; рш" ‘the’ maiù _parpoge | ^et “the? 
-agrésments of 1881 was. quité differeüt;'" The 
'prineipal purpose „of ‘those agreements” ‘was? . 
to cesure to living and "nümed'páteotid eertàin". i 
fixed allo wariess which wéretó besome ’pdyable-. 
inimediately and were 13 be "enbinued" toc 
their heirs. 'Itis true that’ the’ ‘agéeements* 
f pürportéd, to sohfirm the walfnainas, and thate 
the allowancss werd ae payab by the? 
band of ihe mulwali of t è wakfhamae cut б 
of the’ income: accruing to" him “from” . 
the propertiós* thereby cettled; `i but P the! 
allowances were intended to take: effect ad! 
immediate arid" heritable вћаг ей on «sucht © 
insomes taking priority | of all: the: limitations" - 
contained in the settlement; and ‘they may,’ 
' therefore; be supportéd althoügh those limitas" 
tions fail, The’, direstion to pay the alloWances 
"out of the іроойе,” of the settled propertidy, ` 
whieh appears in both agreemehte, вЕ 8 'ап! 
intention to erea!e a sharze, and thid in eütion- , 
was not frustrated by thé, iheffeetuil attempt ” 


to ke»p alive tha ‘subsequent and шта < 


limitations of the settloments.. 

‘There i isa fürihor differenca be‘ ween the 
two - seta of’ dot merita: whigh is also Ar : 
importanee. Tie walfnaiüs sere gifta: & ` 
were, thérélorà, subjeet t3" the rale. әб 
Muhammadán Law which requires that‘a‘gift’ __ 
shall. he. acsompanied by delivery: bnt the 
“agreements of 1£81 are not gifis, but’ - 
вопітавів for valuable“ ‘sonsideration. “By 
thcse ‘agreements: the members of е family’ 
other than Sir Abdul Gani ard: his son; 
.Abranullah surrerdered their laine” do. 
property of considerable vàlue and ` stayt 
‘their suit in consideration of a firm dontfaok. 
securing to them annuities to, an ' amóunt. 
exceeding: Rs, 1,830,000, and sontinuing sich” 
annuities ‘to their heirs, Sueh вл agreedent, . 
if made for valuable ‘aonsideration;~ is rot 
subjest to’ the restristions affecting | gifts. 
among Mulammadane, but ia a "eontrasb oreat.* 
ing a eharge on lands, whieh may bé 'enfoteed | 
like other charges by the Courts, "The: 
provision: containad in tke agreements that, 
the distribution of an annuity. among “the: 
heirs of the annuitants’ should be in propor. 
tions to''be, determine] by the’ family. 
‘panchayat (if it, was intended to do ‘more: ‘than’ 
о ‘authorize the panchayat- to settle disputes: 
&8.to heirship). may be disregarded, the more, 
80 ав no panchayat, has funetioncd for 1 абу 
уќатв past." This view is in ace абиба’ with, 
- the detisions of the Board in Nawad™ тай 


Ver. х1х] 

"PUNJAB SINGH t. GULAB SINGH, —— 
“Ally Khon-v. Mohumdee :Редит (6), Sri 
Lakshmi. Ncrayana. Ananga Garu e, Sri Durga 
Madhawa: Deo „Qaru. (5), Khwaja ` Muham. 
mad Khan v. Навайи -Begum (7) and: Raja 
Rajestara. Dorai [ Raja:of Батпай) v. Sundera 
. Pandiytsami. Tevar..(8); and it'appears to: 
tbeir Lordáhips ihat 'it should prevail. ` . 
\ It is satisfastory that the.above-.conclusic n: 
asito the Jaw applieable to- the «ase, воггев-: 
ponds with the justice of the matter; It would 
be Jamentable if. the leirs of Ahrarüllah,: 
who in:; 881: was confirmed in.the possession 
of. valuable properties-as mutwali only and оп: 
s clear.agteament for: the payment out of the- 
in&ome of. пећ, property: of annuities:to the. 
meinbers of:thé family and their heirs, were: 
now at. liberty: to::repüdiate.the ‘fiduciary 
eharaeter of that: ‘posgession and the conditiors 
on which jit wad given ард to keep the property 
in "пешона hands free;from all eharges,: 
'It'is':ecnsistent поё only with law; but- 
with ' 
that ће; :Sgreementa should: be observed. Poi 

- For the above reasons their ‘Lordships 
vill: humbly. advise His Majesty that this 
sppéal skonld “be allowed and that the 
judgment:of the. Subordinate. Judge should 
be restored; the. respondents to pay the costs: 
im both Courts and the costs of this appeal, 

wok BONS ДЕ b 

. „Appeal allowéd. А 
Solicitors ` for ‘tha Appellants: Meses, 
T, Т. Wilson & Co. 
Solicitors for the Respondente:— Messre. 
Morgan, » Price, Gordon ard Marley, 


te) iir. 71. А, B17 ab р . 648, 10 W. В, ,P.0 
Suth; P. 0, 1. 98; 2 Ber Ё С. 3.818; TEN, 


(8) 49 Ind. Cas 704, 46 I. А. 64; 17 A.L. J. 168; 
86 M. L.J. 164; 28 О, W. М, 549; 29 C. Li J. 561, 25 
М. L. T. 400; 31 Bom, . І, Е, a 100) M. W. N. 
511; 42 M, 6811101, W, 322 (P. О 
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‘equity; justice and good eonsciénee,” . 
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i ‘LAHORE: HIGH.GCURT. - 
MisogLrANEOUS SECOND Civi, APPEAL No, 1459 
cr 1921. 

Desember 5, 1921, 
i ` Pretént : :— Mr, Justica Ohevis. . . 
PUNJAB. SINGH. AXD пси 

i eee 

erlus +. ` А 

GULAD SINGH in ormens—PLatwrres. =" 


: RESPOXDENTA, © . 
РЕ property— Proof—Inference, 


і Та order to show that certain property is ‘ancestral "E 

conjecture cannot be allowed to take the placé of? 
proof, but inferences may légitimately be бат. 
from facts: [p 144, col. ). 

Where the “history of & village recorded in the. 
Settlement papers shows that the parties are descend. 
ed from | з common ancestor, and have held land 
in the same sub-division of the village, and that there 
have been zio acquisitions: other than by. inheritance, 
it may legitimately be, inferred that the land dn 


. dispute is ancestral, [p. 144, col, 2] 


Umra v, Khotu, 62 Ind. Cas.. 984, Sukiban v. Mukam- 
mad, 20 Ind. Cas. 522; 72 P. В. 1913; 294 P. L: В, 
1918; 214:Р. W. B. 1913; Natha Singh v Mangal, 26 
Ind Cas.812; 00 P., R. 1914; 287 P. L, Е. 1915; 194, 
P. W.H. 1914, relied upon, 

Atar Singh v, Thakar Singh, 6 Ind. Oas. 721; 42 P. ' 
R. 1910; 12 O. Ж, М, 1049: 85 0.1089; 8 C. L.J. 859, : 
18 M. I. J. 879; 128 P. W. R. 1908; 4M. L. T. 207; 10 
Bom. L. Е, 790; 85 I. A. 206 iP.C M referred to.: A 

Miscellaneous, - second appeal from an 
order of tbe Distriet Judge, Amritsar, dated 
the 12th May. 1921, reversing that of the. 
Subord'naté Judge,. Second Class, Amritsar, , 
dated the 10th Janvary 921, | 

Lala Kahan Ohand, for Mr, В) Lal, for 
the: Appellants. T 

Lala Hargopal, for the Respandants, 


` JUDGMENT,—The plaintiffs are descer.d- 
ants of Bam Singh who: was воп of 
Jhanda Singh. Jhanda Singh had another 
son Dban singh, -Dhan’ Singh had two 
sons, Bhup Singh: and Wir Singh. · Wir 
Singh died’ sovless and Bhup Singh had 
two sons Punjab Singh and Bhagwan Singh, 

Bhagwan Singh died sonle:s leaving:a widow 
Musammat Indi, Punjab Singh'‘and Mu. 
sammat Indi have mortgaged some land to 
defendant No; 1 and the' plaintiffs sue for 
a deeslaration that the alienation shall nói: 
affeet their  reversionary rights.--The First 
Court dismissed the suit holding that the. 
plaintiffs had failed to prove that the land 
was ‘ancestral. The ‘learned District Judge- 
on appeal holds that the Jand-:is ansestral,, 

and" hás-remandéd ‘the. case to the Firat, 
бдан for desision on the- merits, 
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"The alienee has:Jodged a further appeal 
to. this Court. The-only- question in appeal 
is whether the land shonld be regarded as 
„ancestral. The earliest Settlement records 
are thore. of 1882 -when the landin suit 
was. held by Bhup Singh. and Wir Singh’ 
jointly. The history. of: the village as 
recorded at the Settlement of 189194 ів 
as follows :— ...-. 

: Bome 22 еса baek опе “Lodhi; 
ancestor of the parties. founded thé village. 
Of his three sons one emigrated while the 
other. two, Jethu ‚апа Hari, stayed оп and, 


the two. . Jatofs . in the -village bàeame : known. 


by their names, Later ‘on. in: turbulent: 
times most ‘o£ the ‘proprietors left: the vil-_ 
lage.” bat “subsequently when more stable’ 
oonditions- were re-established several of the. 
proprietors, ineluding . one. Sahari came bask. 
and -settled ‘gain in the - village. Some. -of: 
them afterwards brought’ dn. their: relations’ 
belonging to other gôfs, . 

i Sabari, aseording . tó the’ genealogieal ‘tree 
recorded in the Revenue Records, is ап.ап- 
eestor of Jhanda Singh. some “six Beuer-' 
ations bàek. The: land in question is sita-- 
ated; in: a sub-division of the village known: 
as Dheri -Sahari -and- the. plaintiffs’ land is- 
atso situated.in the seme sub-division. At 
the time- of the 1892 Settlement the’ 
villagers gavé in-a liat of perrous who had: 
sueoeeded. otherwise than by inheritance. 
eg. by. gift or purchare, The list eontains 
по: mention of ‘any acquisition by -Dhan 
Singh or his sons. The District Judge con. 
cludes; therefore, that Bhup Singh and Wir 
Singh got this land from Dhan Singh who 
in turn, got from hia father Jhanda Singh. 

Now in, such eases it is true that ворјев- 
ture. eannot take the .plaee of proof, but’ 
inferenees. may be г drawn from facts, In. 
Umra v. ‘Khotu. (0. the faci! that in 1865 
the proprietors ofa “village bad stated, that 
. the village- had -been “founded by their com-- 
mon sneestor several: generations ago and, 
that it: had never been abandoned or de-, 

serted was held ‘to give vise to an infereneo 
that the -land was aneestral. , The learned, 
Judges noted, that. there ~ wag” nothing on, 
the reeord. {о show that. the property had 
been: acquired otherwise than by inherit: 

ance, In Sahiban ve машы (2) land 


(1) 62. Таа, Cas, 984, 
. ;(2).20 Ind. Cas, 522, 18; Р, Ri 1918 зн Р, Е. 
1913; 214 Р, ү, B.1918, |. 
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was held to be aneesiral Ъәвапве ` the pare. 
ties had deseended from ore of the foundera 
of the villáge: and tbere . was no indieation 
that the last male holder bad arquired any: 
land: except by inheritance. : In Natha. Singh. 
v: Mangal (8) it was shown that: the land 
in suit originally deseended from: the common: 
ancestor who founded the village-very many 
years ago, . In 1885 ‘the: proprietors оѓ ёне 
village stated that the land held by them: 
had descended from. their. : common aneestor, 
the founder, and it was held that: the. pre- 
sumption was that this land whieh. was 
originally ancestral had continued: to: béar: 
the. same. eharacter and that it was for: 
the defendant. to prove that it had lost: 
that character. J, do not think that there: 
ig anything in the Privy Council ruling— 
Atar Singh v. Thakar Singh (4)—which cono 
Вівів with the deeisions whieh I- have. 
In. Маа Singh v. Mangal = (8). 
their Lordships of the. Privy, Counoil point: 
out that there was. réally no evidenee.that: 
the lands .in .suié had-deseended: to:Dhanna 
Singh. by descent, and. that, on the other’ 
hand, there was evidence that Dhanna Singh. 
had made large acquisitions. ‘of the. land.: 
Here, there is no proof of any aequisition.i 
In. my opinion the deeision of the. learred. 
District Judge as to the lard being anegs- 
tral.isoorrest. . 
_I dismiss ‘this appeal with costs, 


- 
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(3) 26 Ind. Cas, 78181 80, Р. В. юм; 207 P. L. В. 
1915; 194.Р. W..R. 

(4). 6 Ind.. Gas L^ Р. В, 1910; 12 0. W, М, 
1049; 85 С.'1030; 8 C. 1.7, 359; 18 М, L. J. 870; 128 
P,'W. R..1908; 4 М.І, T. 207; 10 Bom, L. é: 190; 85. 
І A. 206 (P. 0,), 
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` Penal Code (Act XLV of 1860), в, -120B—Cons 
epiracy—4Abetment bj way of conspiracy —Banction 
—Eorm ~of~ charge—Joinder of’ charges, ‘legality 
of—Oriminal ' Procedure ғ Code. (Act V^ of 1898), 
зв, 196 A, 239— Sanction when necessary — Evidence Act 
(1 of 1879), 55.159, 160— Refreshing memory—Con- 
fession recorded - late at night—Effect—Jury trial— 
Direction by Judge that retracted confession of no value, 
whether > desirable— Whether Judge to comment on 
everyspoint that could ‘possibly be argued in favour of 
accused——Misdirection, . . - _.. К : 


The fact; that an acoused might hive been charged 
' with’an offence for^the- próseoution of which the 
sanction of the Government is required is . no reason 
why he’ should not be charged with and tried for 
offences in.respect of which no sanction is required, 
[p 247; col.) 500 417 000 0 E 
> Amrita Lal Hazra үг Emperor, 29 Ind, Cas, 513; 42 
С. 957 at р. 988; 19:0. W. SN. 670; 91-0; 17.83-16 
Cr.LzJ. 497, referredto, 1: э. v: co on 
~ Since the addition -of section 120 B.to' the Indian 
Penal Code; conspiracy ‘lids bécomé a substantive 
offence. "Theréfore, where an accused is charged with 
the’offence of . conspiracy to cheat and: the-actea of 
cheating referred to in - the, charge are-not charged 
as offences but are set out ав acts done in pursuance. 
of the conspiracy itis open to tha’ prosecution to; 
prove suck acós-in order that from them the exist. 
ence of the conspiracy mighí.-be'inférred: It may: 
© nob! be .necessary -to set out :theso; details in ‘the 
charge but their addition. would not make the charge, 
bad for misjoinder. [p. 148, col, 2.] om at Ed 


Subrahmanya Ayyar: v. King-Hinperor, 25 М, 61; 28 
1..A, 207; 11: M, L, J, 2831 3 Bom. 1. R. 540; 6 О... 
М. 866; .R.. Weir. 271, 8 Ваг, P. 0: J., 160 (P. 0.),, 
digtihguished. “° AM CC C Ree 
“Once a charge ‘of cdnspiracy is fráméd atything’ 
done-in pursuance ofthe ‘сопврітаоу сап: be-tried-at 
the. trial; for conspiracy..[p. 160, col:L] . e- = “oe 
Buperindendent and Remembrancer of Legal Affairs, 
Вад v Manmohan Roy, 26 Ind. Cas -807: 21 O Le J. 


1u5j 78 O7 W. -N. 672; 16 Or! Li J: 8, Harsha Nath: 


Chatterjee v.: Emperor; 26 Ind.-Cas. 813142-0. 1158; 20 
Gy L: 4.2010; 15: Orc T. J.-9; :9 О, W. М. 706, Emperor 
у, Pramatha, Nath Bagchi,-66 Ind, Cas, 282; 20, O..L. 
JY 603;:21.0r. L. J..269, foBowed." — ~ MM. 
~ ТНегечів rob the-same-objection ‘to the joinder of 
a number of charges inva conspiracy -trial that there 
might -bg in. other -cages-since, even if-the accused 
had not; been charged, the offences alleged, to have 
been committed in’ pursuance of the conspiracy could 
have been proved +0 support tlie charge of conspiracy. 
This being se, еге ів по irregularity or an improp- 
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er exercise: of discretion in. putting in the form of 
charges the specific acts’specially relied оп againsd 
each individual accused to show. that they joined in 


the conspiracy. Гр, 150, col. 1,] xt 
" Section 196 A of the Code of Criminal Procedure 
onlyrenders sanction necessary where the Фговесп. 
tion is:for criminal conspiracy punishable under 
section 120,B, Penal Code. It does not. alter the 
former law that a~ prosecution for abetment by way 
of conspiracy punishable under section 109, Penal 
Code, requires no sanction, [p.160 col 3] ' ^ 
i The legality, of а joint trial depends on the acouta. 
tion and not on the result of the trial. [p. 150, ool. 2.] 
` A witness may refresh his memory by referring to 
a writing even though it neither brings to hig inind 
any recollection of the fact mentioned in it nor any 
fecollection of the writing itself but which, nevere 
theless, enables him to swear to a particular, faot 
from the conviction of his mind on seeing tho 
writing which he knows to’ be genuine, [p. 151, 
col. 1, 5 BR LM DEM E 
The fact that.a confession was recorded late at 
uight is nob alone a sufficient ground for holding that 
the confession was nob voluntarily. made, Гр, 151, 


' col] 


Emperor v, Pramatha Nath Bagchi, 55 Ind.. Cas, 
282580 О; L.J. 508; 21 Cr.L. J. 266, distinguished. ' 
‚ A Judge ia, unnecessarily favourable.to,sn accused 
wren he tells the Jury that the yalue of a retracted 
confession is almost nt? éven.against the maker of it. 
[p. A51; оё Lh] eS rà MOIS. D Y 

A Judge is not expected in his charge to thé Jary 
to comment,on every point. that could ba ‘possibly 
argued in fayour of the acoused, . It is sufficient if 
he deals with the more important points, and’ does 
not unduly press on the Jury his own views on 
questions of fact. [p. 151, col, 21"- ^ - 3s 

In deciding whether there has been misdirection on 
the faots, the charge to the,Jury must bo, considered 
аз a whole. [р, 151, ool. 2] S MERC 

‘Oriminal appeal azhinat ‘an’ order oF. tha 
Additional Sessions Judge, Chittagong, dated 
the 27th Janüary 1921, © © ^ See 

‘Babu Dasarath? Sanyal and Moulvi Maham”. 
тай -Nurül Над ‘Ohowdhury, for the Appel. 
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. Bábus, Manmatha: Nath: Mukerji, Manindra. 
Nath: Banerjes and Bhudar Das, for. the 
Crown. IX ANS ss cu UM E ЫА 
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; JUDEMENT.— The eight ap Mints, and 
fwo'-others wera ‘triéd ‘before the Additions 

Bessions-Jüdgá of Ohittagong and ‘a Spaaial 
Jury. Ow -elurge' of eriminal “sonspinacy 
against’ them’ all-dnd оп ceparate. ebárges 
‘of other "offenses under "ihe Indian Penat 
Oode -agairst ‘cash of them ‘individu ally, 
One "оѓ" these ten аведввй, Makbul Ahmed’ 
was aequitted -of all the” ‘shargea’ framad 
against him, Eight of the remainder ‘were 
‘sovvieted on the general chargé of conspiracy, 
under cestion 120B/420; Indian Penal Code, 
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including one Ahmed ‘Kabir who has sinee 
died. Тһе sesond appellant, Ahmed Mis, was 
aequitted on this eharge. All accused exeept 
Maqbul Ahmed were convieted on one or 
moreof the oharges frames] against them 
individually. In some eases the verdiet was 
nnanimous and in others by a majority of 
three to two. The appellant, Abdul Salim, 
has been senteneed to five years rigorous 
imprisonment under sections ` 120B/420, 
Indian ‘Penal'Gode. The appellant, Ahmed 
Mia, has been senteneed to two years’ rigorous 
imprisonment under sestions 420/109, Indian 
Penal Code. The. appellanta Mohamad 
Ismail alias Isemial Dovash, Озі Mian and 
Mohamed Ismail alios; Kala Ismail have 
68sh been sentenced to four years’ rigorous 
imprisonment under sesticn 1208/420, indian 
Penal Code, and the appellants Mohamed 
Nassim, Matiar Bahamon ard“ Yasin, have 
each been senteneed to three yeara’.rigorous 
imprisonment. under testion 120/420, Indian 
Penal Ocde. No separate sentenee; have 
been passed оп avy of the appellants for 
the other offences of which they pare bean 
sonvicted 
- The faets of the ом tompli- 
cated but it is not neserrary to ge them ont 


in ful), sirce in this appeal wo “cannot geb. 


aaide ` the findings of the Jury on the facta 
whether the verdict be unanimous or that 
of a majority, The main fasts aesording to 
the ease for the prosecution are as follows: 
Durirg the War a large number of men were 
required for marine work as eerang?, tindale, 
Sukanis, lagkere, ete., in Mesopotamia, At 
firat men were reeruited in India for this 
purpose by the Royal Indian Marine (R I.M.) 
Department at various centres throughout 
India, The.demand for these men, who were 
teshnisally known as Marine Rating;,” 
steadily insreased and about the middle of 
August 1916 & new department, ealled the 
Inland Water Transport (1. W, T) Dopart- 
ment, was oreated to carry on this work of 
resroitment. The new department eommenoed 
work in Oetober 1916,. In February 1917, 
Chittagong was made one of the recruiting 
eentres of " Marine Ratings” for serviee in 
.Mesopotamia. The Reeruiting Offise in tho 
Qhittagong Port Office worked as abraneh 
оер of the Calontta R:oruiting Offiee but was 
finansially independent, Mr. Ohudleigh, 
(P. W. No. 2), Senior Harbour Master, was 
the Reoruiting Offieer for the Obittagong 
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eontre and as sueh selected men for Marine 
servies in Mesopotamia, Men getting over 
Ra. 20 per month were techineally termed 

“Higher Ratings” and the others " Lower 
Ratings.” In selesting reeruits: for the 
“Higher Ratings,’ Mr, Ohudleigh made it 
a rule that all eandidates, exsent those known 
to him, should ргодпве eoertificates or testi- 
monials ds to their fitress before they were 
finally selested. The men after their final 
selastion were paid one month's pay in 
advaros and diet allowance. They were 
then sent to Caleutta with a “ watchman” 
to be madeover to the Teehnical Reerniting 
Officer who despatehed them to Mesopotamia 
through the І. W. T. officers in Bombay. 
This " watehman" was a servant of one 
Abdul Rahaman Dobasi who bad entered 
into an agreement with the Seeretary of 
State fcr India on the 7th February 19:7, 
for the supply of the reeruita to serve as 
“Marine Ratings” in Mesopotamia. Abdul 
Rahaman was іп the position of a sole agent 
and was entitled to get a commission cn 
the number of men reeiuited through the 
Chittagong ове whether he himself brought 
them in or not, But until the men reeruit d 
at Chittagong were made over to the Head 
Office at Calcntia, Abdul Rehaman was 
responsible for the money advanced to thym. 
At first Ismail Dovash (appellant No. 8) was 
Abdul Rahaman’s “ watehman ” and, besides 


— performing his duties as watehman, used 


fo bring in ren for reernitment. For some 
reason the Port Ове authorities, about the 
middle of tha year 1917, refused to allow 
Ismail Dovash to enter that office and he 
then began to bring in reeruits through 
Matiar Rahman and Ahmed Mia (appellants 
Nos, 7 and 2) and others. As a result of 
advertisement by Abdul Rahaman otHer pere 
sons also began to bring in reeruiis, . These 
middlemen or dulals got no eommission or 
remuneration {тош Government. 


Mr. Ohudleigh took good care ta’ bring 
to the notice of the eandidates for reeruit- 
ment and of these dalals that cortifieates of 
eompeteney and general fitness were absolute. 
ly necessary for recruitment in thé " Higher 
Ratings.” The certificates whioh were 
aesopted were of tuo kinds known as Shipping 
Ofiso Oortificates and Basrah Oortifieater, 
In the present eare we are only вопебгпеї 
with tbe Basrah certifüeates. These were 
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~Certifieates granted to шей who bad alrcady 
served in Mesopotamia. ' 
‘Among the dulals who brought in recruits 
were nine of the aecured exeluding Abdul 
Salim (appellant No. )). Until July or 
Augast 1918 ,these dalals worked separately, 
eash -on bis own atcount, exeept Ismail 
Dovash and those who worked cn his bshalf. 
This rivalry of interest gave rise to friction 
with the result that the business of each 
suffered more or less and in August 1918 
the dalal made up their mutual differences 
and formed a combination based on a system 
of rateable distribution of profits at acme 
fixed periods, At abont the same time in- 
formation was reseived from the Military 
Authorities at Basrah by the Government 
of Iodia which led to an enquiry by the 
Criminal Investigation Department of Bengal 
being ordered, This enquiry revesled the 
existence cf a wide-epread eonspiracy to 
steure appointments in tha: Higher Ratings 
by deceiving the Recruiting Officer and his 
-staff with forged certifisater. The association 
of dalóls at Ohittagorg hired one house and 
& room in another house there to` oarry on 
their business, Inthat room the dalals used to 
assemble and reseive candidates for Marine 
Bervise. The appellant, Abdul Salim, with 
one Penheiro, sinoe deceased, used to meet 
the dalals there and receive orders for the 
certificates to be forged, The forged certi- 
fientes were prepared at tha house of Abdul 
Salim .hy.him or by Penbeiro.or others, Abdul 
Salim was paid for preparing or proeuring 
these forged sertifieates Sith a portion of the 
money reseived by the.resuits as advanca pay 
and diet allowanee a6 the time of their final 
selection. The dalals also got-a share of 
this woney which was divided amongst 
them at certain intervals by the appellant 
Ismail Dovash. | 
,, The above are the more salient features of 
the ease which are necessary to be stated 
before eopsidering the points of law urged on 
behalf of the appellants, s 

: The first point argued on behalf of the 
appellants is that the trial is void because 
an applisation to the: Sessions Judge under 


sestion 526, Criminal Prosedure Ccde, to. 
to move the High’ Oouri was : 


allow time 
refuted. This eontention fails ‘beoause no 
application under this section of the Code 
was in fact made? Whila the ease was on 


the file of the Sessions Judge, Mr, Seaton, ай . 
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`аррїзайоп was made to him to keep the 
ase on his own file. He refused this 
application as frivolous and rigbily held 
that section 526, Criminal Prosedure Code, 
did not apply to sueh..& cite, He then 
transferred the case.to tha Additional Ses- 
sions Judge for trial.- If the appellants had 
‘good grounds to objest.to the trial of the 
ease by this officer they could have applied 
to him to adjourn the case to enable them 
to move this Court but this they did not 
do. e è . 
The second ground on which the legality 
of the trial has been attacked is, that the 
allegations of the рговвепіїоп support a сасе 
of eonspiraey to forge dosumenta and that 
в proseention for such ап offence requires 
ranstion under section 196 -A of the Oode 
of Oriminal Procedure. We ean see no 
reason why, because the appellants might 
have been ehargad with an-offanee for the 
prosesution of whieh" the sanction of the 
Government is required, they should not be 
eharged with and tried for offencas in respect 
of whish no raroet/on is required. A similar 
objeetion taken in the ease of Amritalal 
Hazra v. Emperor (1) was overruled as 
untenable, dpi gen, MEUS i - 
The third ground оп whioh objection has 
been taken to the legality of the trial is 


‘that there has been misjoinder of sharges. 


The eharges framed, counting each head of 
eharge asa separate eharge, total thirty-seven, 
‘There is first а charge with one head 
eharging all the ten appellants’ "that you 
-between the Ist September 1918 and the 
27th November 1918 at Chittagong and 
other .plaees in British India did agrea 
with one another and with’ seven other 
named persons and with other ` persona 
unknown, to do and to. sause to be done, 
an illegal aet, to wit, the commission of 
the offenee of cheating -by deeeiving the 
Recruiting Officer for’ Marine Rating at 
‘Chittagong and his staff . with forged 
eertificates of ability, and by statements 
and conduet at or about ‘the time of re. 
cruitment,’ and thereby fraudulently and 
dishonestly indueing them, to deliver to the 
recruits coneerned their: respective advance 
pay for one month and diet allowance af 
the rate of 8 annda each and you were thug 


-_(1) 29 Ind, Cas; 513; 42 0,957 at p. 988;19 О, W, 
N. 676; 21 0, L, J. 881; 16 Or. L. J, 497, . 


" "names: 
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“partion to Š. criminal | сопврігаву,· -andithat 
„in'pursuanse of the said conspiracy, the „ваа 


‘Recruiting Officer ~ and: his staff ^ were’ 
' ieteived ~' ‘by 99 | Exhibits marked. in the. 


“саңа” (the. numbers of whieh are rgtated) 
-and by: statements and: conduct duriog the 
production of the raid exhibits, and ‘were 


 cthereby-fraudulently and dishonestly induced. 


to ‘deliver -to- the, recruits mentioned.in the 
- e&oEedule . given on-the reverse:- the . suma 
‘quoted therein › ‘respestively against their 
Я апа. уоп - thereby eommitted .an 
` offence punishable “ander . section 120 B 
- read with section 420 : of -tto Indian 
. + Penal‘Code.” The schedule on the reyerse 
" ef: this ebarge eontains the names of 22 
»,reeruits with thé asmounts.of one month's 
` »adyanse pay and. ‘diet «онази paid › to 
.:eaeh:of thom. - :, .- 

-Before considering “ibe remaining T mde 
. we will first consider ‘the - objection that 
„has been raised to this: main charge. It 
в contended that this chargé ів: һай sinse 
' sit de -not m:-sharge -of : a. single offense. but 
‘really of 22 different offences ; - ‘that each 


igeparate aeb of. deseit in : :теврео}.. of each . 


tof ‘the 22.:reernits пашей. іп the schedule 
is a separate offence, In support of this 
rgontention- «reliance is plased on ‘the well. 
Едил decision -of :the Judicial Committee 
t һө: Privy : Counsil, . -Subrakmania . Ayyar 
у, King-Emperor H2), > It iw contended that 
: this -eharge : ‘is open to -the same objestion 
fas: sthe . first sount of: the: charge ` in that 
. wake and‘ that Ње. reasons given in the 
judgments. of- three of.the ‘learned. Judges 
: Uf. Ahe- Madras ‘High “Court, whose decision 
88: веворіеа by the: Judieial- Committee, 
‘are-applieable: 0: thisioase. . 
‘arent. -forcein “this eontention if: the--law 
мега Ње ‘same now : as. it was when. that 
; nde-was.desided.: Then :вопарігасу to eom. 
ani хай, offence (éxcept'a.conspirary to wage 
war): ‘wad: puniahable'only às . the -abetment 
. fomno offeriee. : ‘Consequéntly, a person }оїйъ 
"їйїп sa eonspiracy.in pursuance: of -which . 
"meveral:offéneos- ‘were .committed-eduld: only 
þe: chergéd:;with -the ‘abetment,’ of those 
‘offences: àid’ the. -abetnient ‘of - each. сег ов 
hàd-:to- bë seharged : :separately, ~Bat: now, . 
' that- mah: AUD) shes beem added a the~ 


cud tae v^ 177 
veu a t il à va - 


t a bel 
` Б x LÀ 


Е (2). 25 M. 61,28 І. А..25 11 м. 1..7. 288; 3 Bom. ° B 


pon B. 64050.17: N. 868; 2° Weir 2n; 8 Bar, р. б.з. 
- 10 (P. OS € B, 7. 4 : mena ы 
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"There would. be ` 


ME оа. 


"Indian Penal. Code, sonspiracy ‘has Бобо? а 


substantive offence. This ~has the ‘effect 
.of bringing the law. as to corispiraey ‘in India. 
into line with the Hoglish Law. The “main - 
„arguments in the judgments: of the- ‘three 
;learned Judges of the Madras High Court, 
‘who beld the first 
Ayyar! 3 éase (2) to be bad, were based on the 
;differerce, between the English and Indian 
Law .and the faot that conspiracy could 
“only Бе: eharged as a^form of ‘abetment. 
‘Now that .the:law has been el'ered ‘these 
‘arguments lese their foree, Із the present 
case tbe accused were sharged | with the . 
offense of, eonspirasy, and the aots. - of ehent- 
-img referred to in the eharge and the sehe.. 
dule are:not charged-as offences but were 
Bot -out as aets done in- pureuanee of the 
. conspiracy. It was open .to the prosesution 
to prove such asats in order that from them 
uthe existence of the conspiracy might ‘ba 
ninferred. . It“ may not have been necassary- 
: to set out these details in the-charga but their 
‘addition did not make the large. bal tor 
misjoinder. - . E 

It -was aleo sonianded that fhe“ trial was 
£ bad -for the misjoinder of this- ‘charge of сэп- 
rgpiracy with ‘the’other 'eharges ‘framed 
-againet the . aesused. individually. Separate 
-charge-sheets, with two, -three or four 
"heads have bsen drawn ` up against, ash 
of: -the accused, 
„Озі Mia (aceused No, 4) heads of eharges. of 
.abetment.of offenses punishable under sections . 
417, 420 and 466, India Penal Onde, have been 
framed against eash aesused six; of these 
. nine aesused- "have also been eharged ‘with 
‘abetment - of .an offense punishable under. 
section - 471, Indian “Penal Code. -Hach 
"of ‘these sete of sharges relate {р -the 
-fraddulent reernitment of one of the per- 
sona named in the main conspiracy? eharge. 
"The charges against Ahmed Mia (accused 
No. :2) ‘may :be taken. as -an example, 
Не ів -eharged .firsh:.with ^ having between 


lst September 1918 -and “25th day ..of ` 2: 


iNovember.im pursuanse of the: criminal 
eonapirasy “already: charged -abetted Aminul 
-Hugin the . commission ` of - the offence -of 
cheating, ths.said offencs having: sen: com. 
imitted-by. the said Aminul. Нод by- doseiving 


; ~theResruting Offcer “for: ‘Marine „Ваве; 


Ohittagong, -and his. staf with. forged eerti- - 
‚Жозе af - Sukain (Exhibit 839) and: by’ state. 
"mente: and sonduct af or. about the time го? d 


sount in Subrahmania . , 


Exeept. in^the case of ^ 
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rewraitment and. thereby intentionally: indi v- 


ing him or them, ao deseived, to appoint. him. - 


(Aminal Над): as Sukain whish he-or thay 
would not have dona if/not во dessived, and’ 
whioh act was: likely to cause damaga, or 
harm, in mind, reputation. and: property and. 
the said: offence’ ‘ofteheating having been com» 
mittad ‘in consequsnss of his abstmen’ he 
cominitted. ап’ offenes punishable wudar' 
sestion: ALT read with ssetion 109, Indian · 
Pénal. Code. Ho is eliavgod,. geaondly, 
in similar: terms with having abetted 
Amivul Huq: iw’ the commission of the 
offenes of ‘cheating under ‘section 425, 
Indian Penal Oode, with the same forged. 
eertificate and:thereby-dishonestly and frau lu- 
lently indueing the Reeruting: Officer. and:his 
ataff,.so deeeived,.to pay Rs. 45 (one-month’s. 
:advanee pay ав: ‘Sukan) plus 8 annas. (Kho-asi: 
or diet allowance) the said money being tha- 
: property of Government. 8 
tHe is.charged, thirdly, with having. betweon.. 
the lat’ September and 5th. November, 1918, 
im pursuance of the.criminal eonspiraey al-. 
ready. ebarged abetted some unknown ‘person. 
or persons. in the commission of the.offense. of 
forgery of the: sertifieate of Aminul Hugas 
.Sukain (Exhibit 839) purporting to have been: 
mado. by a. publie servant ES his -offisial. 
capacity. ' : 
г Fourthly, he is charged with baving on. nile 
5th November 1918, abetted Aminul Haq 
in the sommission of the offenca of using as 
genuitie а forged dosament punishable undar 
sections 486 and 481. and 471, Indian Penal 
Code, the caid offensa haviug baon committed.: 
by the said Aminul Huq, by fraudulently and 
dishonestly using as genuine the forgəd 
eortificate of himself as Sukaia: (Exhibit 839) : 
befo® the Reeraiting.Offieer and his staff and 
which he (Aminul Huq) knew to bea forged. 
‘dosument, . The eharges under sections 417, 
420,466 and:471,read with section 109; Indian 
Penal:-Code that have been framed against” 


the other eight aecused.are in: similar terms, : 


Та: the case.of ‘the: first.two. asesused Abdul: 


Salim'and ‘Ahmed Mia: the sharges relate:to. : 
In the :others' : 


the: same recruit Aminal Над:. 
"gevén different reeruits are. named. in each: 
set. of. charges.’ Osi Mia. (acsused. Nos 4) 

is charged, firstly; that! he between.the lat: 
September. andthe. 27th. November-.1918, 

m pursuanee of the: óriminalconspirasy. ütatód- 
, in. ће: mains: charge; abetted: some ‘unknown: 
t peison zor-persors-in:thó. .sommission of - the 
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Offanos of forgery of а dosument, to wit, tho 
eartiGeste of Ali. Mia as. Sukain- (Exhibit 
969) purporting 60 have been made by a 
publie ssrvant in his official eapacity and 
punishable under section 436, Indian Penal 
Code, and the:said offense having baen. com- 
mitted: by the'said:unknown:person or persons 
iu omsequenee :of his abetment he thereby 
eommitted aw offence punishable wader 
sestion:466 read with section 109, Indian 
Penal ‘Code He ів, secondly, charged that 
he-on or about the 27th: November 1918 at 


` Halisshar Polica Station-Double Moorings іс 


pursuancs of the criminal eonspiraoy had in: 
his possession fiva documents deseribed-in tho 
avhedule given. on the reverse (Exhibits 965, 
966, 975, 969. and.990). knowing them to bo 
forged and intending. that --they -- should 
fraudulently and dishonestly -be- uasd-as 
genuine; ‘the said dosuingntea, being of one of 
the deseriptions mentioned in. section 456, 
Indian Penal Code, tis. ls purporting - to havo 
been. made : by. publie servants in. their offleia? 
eapacity and he thereby sommitted an. offenco 
punishable: under sestion. 47 4, Indian Penal 
Ocde. None of еве. five:documents are thc 
subjest of any of. the other oharges agains! 


-individual acsused nor dà the nanes of thc 


persons whieh: appear ба hess’ doouments 
appear in the sshedule sto the general son- 
spiracy charga.. One more head of shargo 
remains to be mentioned. Abiul Salim, tho 
firat accused,. in- addition to the ehagas-under 
sestions 417, 420 and 466 read. with. ssotior 
109, Indian Penal Oode, is, fourthly, ehargec 
with the:aubstantiye "offense of having ban ir. 
possessionof 10 forged dosuments, thié е argo 
being. in similar terms t0-that framed agains’, 
Osi Mia, None. of these. ten. doeurienta se. 
out in the Sshedale ` aré: the. subject of any 
other chargs and only one name, Abdul Aziz 
appears both in this schedule and in the 


. schedule tQ the conapiraey eharge. 


, It ia nrged an behalf of the appellants tha, 
each. of these ten. sets of: charges relate: 6. 


entirely separate transantions for. whieh tho 


appellants could not be tried: jointly, - 15 іо 
also urged that-tha chargas- of abetment -c* 
abeaiiag and abatmeant. of forgery-undar ono 


` head ‘of eharge are also separate transaotijuj 


sinso in. tho- cheating. charges. the parsos 
abetted.is-named while in the forgery eharges 
he is described as а person unknowh.-"' Thera 
éan beno:doáübi ‘that fhesé ‘teh aactisad eculdiroh 
haye been tried at one trisl ow the ohargcg 
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feamed against them individually if there had 
not been aleo the charge against them all of 
conspiracy :punisháble .urder seetion 120B 
read with sestion 420, irdisn Penal Code. 
It, ів: contended’ on: behalf of the prose- 
eution that onee а charge of ‘eonspiracy is 
framed: „anything done 
the conspiraey :евп be tried at the trial 


for” conspiraey; · This -contention is sup- - 


ported” by) authority. of deeisions of this 


Ocurt. In the ease of Superintendent and 


Rewiembrancer of Legal Affairs; Bengal v. Man- 
mohan “Rey (5), it was held that'the offenca 
of conspiraey and' .offenees eommitted in 
pursuante:of that eonspirasy formed one and 
the same transaction and sould be jointly 


tried. . It was. also so held: in Harsha’ Nath: 
Ohatterjee —v. Emperor, (4), nnd both the:e: 


cases were cited ‘and approved in Amrita 
Lal Hasra v., Emperor (1). These decisions 
fully support the eontention raised on behalf 
of the: Crown and we hold that there was 


no misjoinder of charges in the present eate 


that. would render the trial illegal. 

It is also urged that even if thia misjoinder 
did not render the trial illegal the Ooort 
had'dircret/on under seotion 239 Oriminal 
Prosedure Cods to try the aseused separate. 
ly and -this diseretion was improperly ex- 
ersised. But even if this ba regarded as 


an irregularity it eannot be held to have- 


occasioned a failure of juaiiee. 

· There ia not the same objection to the 
joinder of a number of ebarges. in a om- 
spirasy trial that there: might be in other 
cages sinee even if they had. not been charged 
the, offenses alleged to have been committed 


in, pursuanse of the seonspiraey could have’ 


been-proved to support the charge of eon. 
spiraey. (This being sc,.we do not think that 
there was even an drregularity or an improper 


exercise of disoretion in putting in the form: 


of eharges the spesifie aets speeially relied 
ор an- agains) each individual aeeused 
fo. ‘show ‘tat they joined in tha воп: 
spiraey. кыл», у 


‚ Objestion- was’ also taken to the individual 


eharges of abetment to o»mmit поп. a gniz- 
able offeners бп the ground that the abetment 
sought to be proved was abstment by con: 
Bpiracy and, therefore, sanotion of the LGosal 


(8) 26 Ind’ Cas, 807; 310. Т, J,.195 19 0, W.N 


672; 16 Cr. L, J. : 
(4) 26 Ind. Cas..818; 42 0.1168; 21 O, L, J, 201; 16 
Cx. L. J; 9; 19 0. W. N, 00. . ^. d 
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in pursuance of © 


` to the names ofthe brokers who 


U s», 


Government to tha initiation of proseelings - 
was necessary under sestion 196A, Orimiral 
Procedure Code, Оа bshalfofthe Crown it 
is not'eontended that those charges of 
abetment rest on conspiracy and it is pointed `. 
out that there is evidenes to prove abatment by ` 
instigation. But even if the abetment were 
by conspiraoy, sestion IS6A, Oriminal Pro- 
eadure Code, only renders sanetion necessary . 
when the proreeution is for criminal, eon- 
spirasy punishable under section 120B, Indian 
Penal Code. It does not alter the former law 
that a prosecution for abetment by way of 
conspiracy punishable under sest/on 10), 
Indian Penal Code, requires no sanation. 

Another objection on the ground of mis-. 
joinder was based.on the acquittal of the ар: ` 
pellant, Ahmad Mia, on the conspiracy eharge. 
It is urged that this shows that the other 
offences with whieh hse was charged were. 
not part of the same transaction with the 
other offences charged at the trial. The 
answer , to this objection is to ba found in 
the wording of sestion 239, Criminal Pro- 
sedure Code. It begins: "When more persons 
than one are aseussd." That ів to say, the 
legality of the joint trial depends on the 
asousation and not on the result of the 
trial. The charge of  eonspiraey against 
thia app:llant was а real assueatinn „and 
not á mere excuse for trying him with 
the others. The learned Sessions Jadge 
has recorded that he cannot aseount for 
the verdiet of not guilty against this acsus- 
ed under sesbion 120B/420, Indian Penal 
Code. · . : . 

In addition . іо the above mentioned 
objection to the legality of the trial 
objestions were als» taken on ' the 
ground of wrongfal admission of evid@nce, 
The first of these relates to a portion of 
Mr.: Chudleigh’s evidense. In deposing. as 
produced 
eertain eertiüsates alleged to be forgad' Mr, 


' Ohudleigh refreshed his memory, by refer. 


ring to éntries made not by himself but. by 
his clerk. The evidence às to the eironm- 
stavees under whish these entries were made 
is to the following effest. Mr. Obudleigh 
and his elerk sat in: the- same: offiae room 
and the dalals usel to come there with 
resruits. In the ease of Higher Ratings Mr. 
Obudleigh would ask for the  reoruits 


: sertifieate and question him about his варасі. 


iy.. ‘The recruit and the broker would then ` 
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go to. the: slerk who would reoord ‘the nama 
of the recruit: and the broker, and other. 
detal». After the day's selection and after- 
the c'erk resorded the namegin the register ` 
Mr. Ohudleigh counted them and signed his 
паше, ^ We hold that &he:e facts - wera. 
Buffieiént to make ‘the provisions ‘of sestions 
159 and: 160 of-the Evidence Act applicable’ 
and-that Mr, Ohudleigh . was rightly allowed : 
to refresh his memory by referring to these 
entries. In the leading text-book on this’ 
Ast three alasss3 of eases «overed by those’ 
two Bestions are deseribed and tha present 
0389 is of the third clasa: " When it (the 
writing) brings to tha mind of the witness 


neither any recollection of tha facts mention- | 


ed in it nor any -recollestion of the writing. 

itself bnt'whish nevertheless enables him to’ 

swear toa particular faot from the eonvietion 
of his mind on seeing a writing which he 
` Кпотв ‹ ёо ‘ba genuine". Mr, Ohüdleigh 

admitted: in оговв. examination that he did. 

not himself keep any note of the names of 

the! brokorà: ànd. that- he did not sare to: 
know „their names. : The writing, the: efore, 
could: not bridg to his recollection tha fast 
that а partisula& broker identified а parti-. 
cular recruit,- Bat on a referenca to the 
register he could swear to sueh a fast. 
therefore, hold that the lsarned Sessions 

Juige was right in rejecting'as he did the: 

petition of objec'ion to the admission of this 

. e7idense, 

-It was eontended that the ratrasted eon- 
fession of the appellant Abdul Salim should 
have been held to have been inadmissible. 
In sapport of this ‘contention relianse is 
placad 'on-the сле of Emperor ү, 
Primatha Nath -Bagchi (5). The only point: 
of resegblanee between the fasts of that case 
and-the pressnt: ease is that Abdal'Salim's' 
eonfession was resorded late ‘at night. That 
alone is not sufficient ground for holding B. 
a confesiion wai not voluntarily’ mada.- 

' is not neczssary-to discus; the point at eit 
We'ibink the learned Sessions Judge wai: 
right in letting ia this eonfession and should . 
have left it to tha Jury to deside what value’ 

- sould be attached to it as against the maker. - 
He waa,” however, unnecessarily favourable to’ 
this. appellant sinse he toli'the Jury: the, 
valueofa_ retrasted confession. was’ alm st . 
nil even against the maker of it, 


ect 


su 65 Ind. Cas, 282,30 `0; L, J, 608; 21-Cr«L, J. 
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We find no substanca in the «ontention 
that evidenee of the result of the  Poliee 
enquiry was , wrongly admitted because 
evidence was given that the ascused were . 
arrested in consequenee of the Poliee enquiry. 
The O.'I. D. Inspestor, Surendra Nath Labiri, ' 
(P. W. No. 33) was examined to explain 
the delay and had to give some aseount of ` 
-the investigation between October 1918. and 
the submission of the charge-sheet in 
September 1919. We do not find that he 
deposed to any fact that. was not admicsible 
against the accused. 

In summing up the voluminous evidence 


‘to the Jury the learned Sessions Judge has 


put the case to them with . perfesat fairness. 
Our attention has bean drawn to some points 
favourable to the ascused or adverse to the 
prosecation that have not been referred .to 
in the eharge and to other points whieh 
might have been put differently, ,It is not 


‘to be expected that a Judge should come 


ment on every point that sould ba possibly 

arguad in. favour of the accused. It is 

Sufficient if, as in this вава, tha Judge ввів 

with the more important points and dcas 

not unduly. press on the Jary his own views 

on questións of fact. We. have oorsidercd 

sarefally. the evidenee as. ёо. points cf 

fast said . to . have . been improperly : 
deali with in the charge and we- are 

satisfied ` that there “has been по mis- 

direotion as regards them. For instanca if 

is pointed out thatthe Jury were. not told 

that the enlistment registers were not found 

till the fourth seareh of the offiee, Bat the- 
point is of no real importanee. The во- 

ealled search was поб a search in the ordi. 
nary sense of the words, These registers 

were not eoneealei but could have’ beón 

taken at an earlier stage of the investigation ` 
but apparently their importaned was not 

-reeognised аё, first. 

Then as regarcs the evidenee af the head 
elerk, “The Jury were, plainly told that he 
was an aco:mplice and were propirly direst- 
.ed as to the nesessity of eorroboration of 
his evidenca,- It was not nesessary to repeat 
this direstion every time any reference was 
male to his. evidense, It would serve по 
useful. purpose. to refer to every poiat in 
the evidence to whieh our attention has been 
drawn, ‘In desiding whether there has been 
misdireation on the fasts, the eharge t3 the’ 
Jury must. be eonsidered as а whole an! те’ 
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аге Satisfied that, there hag. been no ааах 
' tion i in this respeat. > р 
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шабан, “The СКИ ао: Ват, Tianan 


and, Ohhotey . Lal all :; belong: to'the same. . 


467 тайгі. ` Bome . ten: years 860: „Ваш Пата. 
, and, "Оћћокву .. Lal. were. ontoasted ; iby- the: 
, brotherhood ; on ..acéount. of: Chhetey’. Тар. 


loose , character, .-Eyer sinde- that; fime‘Ram, 


nL 


-i Jiawan; and Obhotey.: “Lal have. beer attempt: 
>, ing. to: got: bavk.. into, ‘canto bot. the:membérs: 
» of. the brotherbood-insieted:on thé payment; 


having immoral, ;elatione:, with е: :womman; of: a 


D of-a large:.gum .of. Ra., 2,000 whish; they: - 


could: “nob; afford. In. July. 1920: ‘Mohan’ wha, 


<a in ihe. Obaudhuri of the;brotherhood.went-to: 


Ram Jigwan and Ohhotey: Lal and: told; them- 


К : ; that; Af, ‘Ram .Jigwan "would , pay з. 300: and. 


Ohottey,. Lal. Rs... 


= would amoko- with: theni ‘and, ;wonld;do- all; 






OUDE furor ‘COMMISSIONS 


pfo deos GOURT," 
33: “CRIMINAL: REVISION" ‘No. 29: oF їйї," 
Os hres * Marsh"8, , 1921; Deme 


EDS ‘Présent’: Mr; -Tiyle; A 4:0 
"MOHAN inv’ ‘otang — ACQUSE 
паз s AUS ^ KbbLickNTa ^ i 
H T2 25 да: p versus ^ : n TEE 
EMPEROR. -ODRPLAINANG 7, к 
SEEGLOOO ўроќи PXETY. 2:77 7° 
- Penal. Códe (Ав XLV of 1860), s. $20-~Oheating 
charye кеншн necessary te. establish, - jc 














P bc order 4: “Satabli¢h ài an offence nre section 4 430 

'of' the. Penal: "Code," ib ів ‘necessary tó show ‘that, 

. déception + hasbeen -prüotised, "апа: that. by that 
décepiion^a person; has been fraudulently or dis. 
` honestly induced to part with, DU ARE [p. 182, col, 2;. 


Applieatión | “against | 
Sessions, Judge, “Qoida, d atad the 2nd Fab.. 
ruagy 192: 1, upholding an order ot the Magige 
`1 trate, First: Olass, Gonda, “dated фе 2204, 
А Desember 1920. - Уз 
i т; “Н, P. Douglas, fòr the Арган, E 
hé Government’ Pleadjr, for. the Ofown, me i 


- jupaM ENTE iÀ | "apilisanta, Mohan, 


= Rangshwar and "Ajüdliia. have been eonvieted 4 


E of’ án offense’ under section. 420 of the. Indian 


PérnalOodé., Mohan. hás: Deen eenteneed. to ` 


ие months’ rigorous’ imprisonment.. and, а 
ne "o£ Ra. 300 arid Rameshwar. and Adjudbia 
nad eaeh been danteneed to.eix weeks’. rigorous, 
Ps imprisonment arid. à fine’ of Ha. 150. “a 
af Бар; beei- found by ‘the Courts "below. 
bat ey sheated: tizo persons, Ram.  Jiawan- 
. aaa his "ai PONI м tho following ei, 


, 


a dm ‘the S 
. and , others.. 


моа * 


,, taken baok into , astes- 
for ‘these. ceremonies -was ‘fixed. and. finally 


“order of “the 


„á they, could.’ to .haye' ‘them . akan: bsok intg: 


caste, ,.. „Оп, the.. “28th, of - duly... 1520, -Ram: 
‚ атап. ‘and. “‘Obhatey. Lal relying: ‘on Mohan’ 4: 


Ss ; promise. went - to Nageshar’s shop and there: 
eM handed, over. he. sum.of. Rs. 500..to- Mohan, . 
presense . of: Kameshwar; . Апама. 


As. soon. as - the monpy.- was: 


paid... Mohan, .. -Ajudhia, . -Rameshwar „and 


- the; others | who жеге present вшокей: the: 


huqga. whieh“ Ram: Jiawan and Qhottey Lal: 
had brought . and informed them-that they. 


200, he. ‚ард. hig:. friends. d 


would arrange .& date for. the „Bhagwat . 
аца, "Bhandara on which they would be openly. : 


No ‘date; however, 


the ` -applieants refused totake ‘any... action. 
Thereupon. Rem, “атап ‘and. Obhotey Tal 
filed . their complaint . as the; : resolt. of 
which the: applicants have been sonvieted. 
"Its. urged, on behalf of. the 'applisants 
that on. the faeta aa found an offence under 
section 420. ‘of: the. Indian. ‘Penal Code haa 
not. bàen- established... It seems to- 


thia plea must ‘be. accepted. . ‚Ват Jiawan. 


and- -Ohottey” Lal. were indused. „ёо part: with. 
their: money . on the promise: made by- tlie: E 


that: C 


^ applicant, Mohan, that he and his’: friends; - . 
would. smoke, with: them and that ‘they, would; ^ 


attempt. to have. them . brought baek’ into 


caster, Olearly, Mohan. eould поё:- -and” Ram." 


Jiawan and Ohottey. Lal. knew that-he. sould; 
поё, give: a definite. promise that. they: 
would: be received baek into the. brother-. 
bood, as. tha, desision rested not with- Mohan: 
bat. with. the panchayat. ` In:order to. .estab.- 
lish "an .offenee "under. section .420, Indian: 


Penal Оода, it is necessary to. ‘show. that: - 


degeptión hag been | práetisod ‘and (bat by 
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-that deception. a person has been fraudu- 
lenty Б or dishoneatly “induced” to part 
with property... Tn the present ease ‘there 


ig "nothing "rhütsogver | to. ‘indicate that ‘the . 


applicants practised any deception in ‘order 
to indies. Баш. Jiawan and Chottey “Lal 
to pay “the” money ` "to ‘them, "Indeed · "all 
the proved · fasts’ indieate that пр to “the 
time. | 
appl inis" were aéting ' altogether in “good 
анъ There i ia nothing whatsoever.on thé 
record,. to” "indicate ' that ‘Ram Jiawan™ aud 
Ohhotey® Lal werd indueed by азу répreken- 
tation. ‘of Ajudhis and ‘Raméshwer to’ ‘part 
with ` the money.. So’ far ав Mohan i ia: eon- 
cerned” be’ “naturally. would ‘think’ that as 
Oliaudbri of the brotherhood be. "would ‘have 
sonsidbrable. ir flaéros™ їп the’ pancsayat and 
wo ld bo- ible to- ‘indice "tbe panchayat: tò 
T NUN грбутібоь "afd' "récéivé" Ram 
' and” Ohhotey 'Lal "taok into’ 
easto”, The‘ ‘very fiot. “that! “immediately 
when. the ` money ‘was, paid: the ‘applieants 
tliemsélves "gnioked" thy huqga ‘presented ў to 
Atem by ‘Ram’ ‘Jiawan and’ Obkotey Lal ів 
a “lear: ‘indisation “that they ' were: acting 
in good ‘faith: 
_ risk of. themselves" being 'outéasted : if "tlie 
‚ güticiayak- refused: to BécepE the resommen- 
dation” that’ Ham Jiawan shanld be “received” 
‚Баек "fito: ‘the ‘ brotberhood..^ And ` dE ia in 
. fast proved’ that “the gdnchcyat did газ 
„фо doao end fined Moban for:haying smoked’ 
with, Ram’ Jiawan апа. Obhotey Dal; :Оп 
: the fapta fourd to be proved ty the lower: 
Coartg the offense of cheaticg has uct bien 
‘made ont, The ,eonviationy aod sentences 
are, therefore, sot. aaide, "Tae &pplioanis are 
Asquittedi;and; willb»released “froth ust y 
ud We fines’ pad will- pa Рос. та 
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jf ^ the: ‘payment . of. the money. Abe 


In’ doing”. so they ran „the . 
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CALOUTTA. HIGH. dourt: 
‚Оп. Ruviston: No. 18 or 1922. 
Dos lx 0 July 28,1992; . ^, 
ìà cau Presinti—Mro Justice: Ghose: and | 
Mr. Justise Ouniing: * ` 


‘BARAT QHANDRA MANDAL інр ANOFHER 


: rc Comprarnanrs— PET: Ti0NERs 
оч ac ot versus А 

RAM. SASHI ROY айр OTHERS 
;. “Koousrp—Oprosire PARTY. 

7 Ofimíngl, Procedure Code (Act V of 1898), s. 195 
sub.88. ` (6), \7)—8атоНоп to prosecuté—-Order o; 
Sessions Judge confirming ,order of Subordinate Judge 
refusing іо grant sanction, if can be revised by High 
Court-—High Court's power оў: superintendence, exerctec 
of — Government of India Act, 1915, (5 $^ 6 Geo. 
V, О. 61), s. Uf cs Quen Procedure Code" G У of 
1908), 8, 116. . Р 


The petitioners spplied' to'a Subordinate Judge 
for sanction to prosecute' the opposite party foz 
using. as genuine ах certain document which they 
alleged was: & forge; The Subordinate Judge 
having refused . fo grant. "ihe sanction, the District 
Judge was moved and he also’ refused the’ sanction 
on the ground that there was по clear prima facio 
case against the opposite party. ‘The petitioners 
then moved the High Court against the order of 
the District Judge refusing the sanction: . 

“Held, that the application to the High Court wn; 
not maintainable. either under the provisions of 
section 107 of the Government of India Act or under 
section 115 of the Code of Civil Procedure or under 
впр. sections (6! and (7) of seotion 195 of the Code of 
Criminal Procedure, [р. 165, col: 2.] 

*-Per~ Ghose, J. — Although ` the High Court іу 
vested with very wide powers of superintendenco 
over the proceedings of subordinate . Courts theso 
powers are nob to be exercised forthe purpose of 
interfeting ‘with the order of a subordinate Court, 
merely on the ground of error in law orerror in 
fact. "Та other words, the powers of superintendenco 
are not applicable where the only question is whether 
the decision of. the lower Court is against ‘the weight 
of evidence, tp. 155, col. 2D. 156, coll] ` 


7 Ошу опе appeal, or rather one application in revi. 
sion, is contemplated by sub-section 8) of section 
396 of the Cede of Criminal Procedure, [р. 156, 
col, 1 z 

The Legislature has not intended in cases nct 


` covered by rection 489, Criminal Procedure Code, ts 


allow а succession of „appeals -or applications iu 
revision, [p. 1E@, col. 1]: 

A ‘sanction given under ‘section 105, Orimiral 
Frocéedure Code, i is not a-mere formal maiter, Веѓо ә 
sanction ‘dan,’ be granted it is necessary for tha 
Couri to see if there is a, prima jacie case again.c 
the aconsed.. [p. 156; col. 1, J 


. Per Cuming, J,—For the purposes of section 19^, 
Criminal Procedure Code, the Court of the Subor- 
dinate Judge is subordinate: only to Ше” District 
Judge. [p, 156, col, 2.] ; 

Thè High Court.has no jurisdiotion under section 
185 (67 and 7): o£ "the Oriminal:Proceduré ‘Code to 


interfere’ with the . order of Шо Tadge cons 


154° | | 
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firming ће: order of a Subordinate Judge refusing 
to grant sanction to prosecute, Гр. 157, col. 1.1. 


An applicatión for sanction to prosecute cannot 
be the subject of revision under ‘section 116, Civil 


' - Procedure Code, [p. 167, col. 2.] 


Section 115. of the ‘Civil, Procedure Code refers 
‘to civil, matters and, civil matters only. It has no 
application to criniinal matters, “[p, 157, col. 2] — 

An application for sanction to prosecute is made 
under section 195 of the Criminal Procedure Code, 
The, fact that ;-it is made to a Civil Court is 
š immaterial. A seotion of the Civil Procedure Code 
cannot be invoked to deal.with a ‘sanction granted 
* under a, section of the Oriminal ics Uode: 
* [p. 157, col. 2.]. 

Rule against : -ań -ordet ot. фе. ' District 
Magistrate, 24-Pergannas, . ue 

FACTS appear from the judgment. a 

Babu Manmathanath Mukherjee (with him 
Babu Bimala- . Oharan- Deb), for. ithe. Poti- 


tionere.—This Rule was obtained against an: 


order refusing sanction to proseeute: under 
gestion 195, Criminal Protadure: Oode. Thé 
facts . ; shortly ‹ are these. The : Ubitpore 
Golabari Company: brought a suit for вревібе 
performanca against three persons ‘Srimati 
Alladi Dasi, Sarat’ Chandra and Sasi Bhusan 
^ Mandal. The last two -are the petiticnors .in 
this.Court. We contested the. suit denying 
'exésution of the agreement by Álladi whosa 
revereioners we are, It was fcund that ‘the. 
number of the currency note alleged | to 
hava- been’ -given- ‘by---way -of earnest- каз 
- spurious, ‘tke said note having .sonie into 
' existenos ab a mush later date, ~The suit 
was withdrawn on the ground | that it had béen 
prematurely ` 


al District Judge ag well on appeal . 

submission. ig that you ean and ought w, 
interfere under sestion 195°(6), Oriniinal 
Prosedure Oode., There is ample ‘evidense: 
on the resord to show that they have eom- 
.mitted the-offenees. ‘alleged by us. . 
made òut:a- grimo facte сазе for prosecution; 
The Ooart.of the Distrie& Judge is subordi- 


-* ' nate to this Conrt to whieh applisation gould 
` be made. . 


Refers | to, Habibar Rahaman у. 
` Khoda Bua. (D; “Giria. ‚ Bankar, Roy ү, 
Binöde” Sheikh (2). You. oan “also” interfera 


б, under section 115 of the Code of Civil. Pro- 


esdure. Bea. Ваш Prosdd Malla v. Raghubar 


Malla (3); "Then. you - -havo got. Very wide, 
(1):6 0: Б. J, 219; 11.0. W.N. 1055 6 0r, 1, 3. 20. E 


„ (2) 6 O. L. J. 222; 6 Or. L: J-.1 


oe Gas: 6j 87 O. 18; ur Ge W. N. 1038; 10.7 


Or. Le Ј, 45 


a 


INDIAN OASES. 


instituted. We then - - applied : 
for: sanction to -proseente which was : refused, 
by the Subordihate Judge and the Anditicn | 


- We: have’ 


(19 Я 


powers. of 'superintendenos under. вес“ Чоп. 107. 
of the Government of Ind'a Act, 1915, The 
Courts below have totally disregarded. ‘the, : 
weight. of evidenee in support of, my gate. 
I submit the Courts bolow hava erred by; 


љо? granting sanction in pite, of the clear 


V 


a 


he 


prina facie ease made out by пя. They have. B 


` to, proceed, with great caution, I ‘admit, 


but they cinnot at the same time" exereisa! 
arbitrary diseretioa, The nead ' ‘must. "be; ` 


judicial and based upon thé racorda: T, subi - р 
mit in such a easa you should aud ought. to з 


interfers for the sake of justico, : 
Baba Dasarathi Sanyal (with -him Bab 
Birbhusan. Dstt), for the Opposite Party.— 


- A8 regards tha first point I. submit” section,” | 
. 107 of the Government of India ' Aet. dogs: n 


no; apply to a oase like this. Your powers: 
of superintendenss are not exeraisablé where 
plained. against із against the . weight | 
of evidense. Ses’ Humijuddi 
Damodar Ghose (4),-Ram Prosid Malla’ v., : 
Raghubar Malla (3). Neither does tha’ ease, 
eome under sestion 115, Civil Peooslure Code. ў 
inasmush as по q:estion of jarisdistion is“ 
involved. That sestion apolies to civil: e8333 
only. Farther thera is tha егу. important, ' 
finding that no ‘prima facie eas) has basn- 
made out against the. “op ozite parties,, ' 


‘Onder the eireumstanees I ноз. a k that the.. 


Rule ba discharged. rs Eee 


- Baba: "Малина Ишине тайга: in 
brief. 


"E. in. dc 


ped Tora 


? м 





md ИИМ ^ ` и 
ОновЕ, J.—This Rule -wav issued calling: 


‘the only question i ia that the "daaision com: . ^ 


Monto! ve a 


upon the Distrish Magistrate of 24 Pergannas PX 


&nd upon the opposite parties 62 show cause 


why the order passed by tha learned Addi- = 1 


tional Sessions Judge, dated the 16th Maroh 


1922, eonfirming the ordér of the^learnel ` 


Subordioata Judge, should not be seb aside 
and sanction granted to the patitioaers undar 


,Beotion 195, Oriiniaal Prosedure Ооа», to pro- 
‘secuto the opposite parties on variyas charges 


of perj ary and forgery. 
‘The fae's whioh have givan riso to the 
applieation cu whish the Rale was issuad 


are ad follows :— 
On the 23th October- 1919 a suit- was 


(4) 10 C, W. N, 1026, 4 Or, La J. 163, 


xe 
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in:tituted being Title-Suit No, 233 of- 1919, 
in the-Oourt of the Subordinate Judge of 
24.Pargannas, First Oourt, ‘by а ‘Company’ 
ealled the Ohitpur Golabari Oompaty, Ltd., 
of whieh the Managing Agents are Меввга, 
Andrew Yule & Oo., against $һїсе-реївопв, 
vamed Srimati Alladi Dasi, Sarat’ Chandra’ 
Mandal and Sasi Bhusan Mandal for s;esifis 
performanee of an agreement for sale of 
sertdin lands for Rs. 10,000, alleged to have 
been exeeuted by Srimati Alladi Dasi on’ 
the 18th May 1919, on reeeipt of а sum of 
Ев, 1,201 by way of earnest, The suit “was 
not contested by Srimati Alladi Dasi bat the 
other two defendants, who were the rever- 
sionary heirs, defended the suit on the ground 
that the agreement in question had not been 
executed by Srimati Alladi Dasi, Tha suit 
same on for hearing on the 26:h July 1921 
when the’ opposite. parties Ram Sasi Roy 
and Kiran Chandra Ghose gave evidence in 
the cause to the effect that the agresment 
in question was exesuted on the 18th’ May, 
1919 and that the sum ef Re. 1,201 was 
‘paid in eurrency notes which, amongst 
others, consisted in particular of two notes 
bearing numbers as follows:— 
-VB/81 14-20 for Rs. 500. 

- VB/81 68788 for Rs, 500. 

It transpired, however, from the evidence 
of a witness from the Currency Offise, who 
was subsequently examined, that the carreroy 
note for Re. 500, whieh bore the No. VB/8l 
68788 :was not in existenee on tte'date of 
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the said agreemsnt aud was in faeb issued’ 


from the Ourrensy Оез mora than’ two 
months after the caid date. The snit itself 
was withdrawa on the 28th July 1921 oa ths 
ground that ithad baen prematurely insti‘u‘ed ' 
inasmudh as the pericd within which the 
agresament was to be performed had not 
expired on the date of tha institution of the 
suit, The petitioners thereafter applied before 
the learned Subordinate Judge for sanction 


to proseeute a number of people ineluding tha ` 


oppcsite parties under various testions of the 
Indiáà Penal Code on the allegation tha 
the agresment: іп. question was a false and 
fabricated document and brought into 
existence long. after tha date it bore and 
that the opposite parties Ram Sasi Roy 
and Kiran Chandra Ghose P wera: 
guilty of perjury when they stated in the 
course of their evidense that the considera- 
tion mentioned in’ the agreement was paid: 


CASES. : 155. 
in’ their presens». Tho learned Subordinato 
Judge, for the reasons given by Lim in 
his judgment, dated the 7th February 1922, 
was not satisfiel that the agreement in 
question was a forgery. He thought that 
apparently a wrong number was noted 
against the eurreney no!e in question and 
that the wrong number had bean evidently 
taken from a hundred rupee note whioh had 
baen given to Srimati Alladi Dasi at the 
time of the agreement. The matter was 
taken by the unsuccaseful petitioners to 
the Distriet Judge urder the provisions of 
reetion 195, clause (6), Criminal Prosedure 
Code, but the applieation to the District 
Judge did not suceeed, he Leing of opinion 
ihat there was no reasonable ground for 
suspicion against the opposite parties on the 
materials plaeed before him. 

On behalf of the opposite parties it has 
been contended that the present applieation 
io this Court is поё maintainable either 
under the provisions of section 107 of the 
Government of India Act or under testion 
115 of the Code of Civil Prcosdure, and 
further that having regard to the 
language used in sub-sectiona (6) and (7) of 
section 1:5 of the Code of Criminal Pro. 
eedure, only one applieation by тву of 
appeal cr revision against an orjer passed 
by: a Court of first instaroe is contemplated 
in eares whieh are not covered by the 
provisions of sestion 439, Oriminal Prcoedure 
Code, and, ‘lastly, in any event, having 
regard to the fasts of this ease and having 
regard to the faet that: ‘two Oourts have 
геѓовей to grant sanction, this is not a fib 
ard- proper ease for this Ocurt to interfere, 

In support cf the firat contention that 
sestion 107 cf the Government of India 
Ast does not apply to a «ase of thia 
nature, our attention has been ealled by Mr. 
Sanyal to a number of ences desided in 
‘this Oourt and elsewhere, It is unnecessary 
to go through the eases. The principle, as 
we understand, is this that although this 
Oourt is vested with very wide powers of 
superintendense over the  proeeedings of 

' subordinate Courts, these powers are not to 
bə exercised for the purpose of interfering 
with: the order of a subordinate Court 
merely on the ground of error in law or 
error in fact. In other words, the powers 
of sureriptendence are not applicable where 
the only question is-whether the desigion 


Е: evidence. 
tu the. “facts ‘of - the-, present ease, we. cannot ` 
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of: the lower Court is; against the- weight of 
ds 
‘Now, applying. ‘this , principle to 


ua buts бошо, ‘to. the. „вопе1паїоп, that. seetion 107: 


'. be ‘invoked in, 
application for sanetiou, ‘to "prosecute, 
‚Чап we hold. that’ ‘this 18: а sustainable 
Pies application .under the: provisions ‘of section: 
115 of the; Oode~ of Civil: Procedure.. There 


D 


-| gil Prosedare "Code. to, Allow а: s Suesassion: 
`. oF, ‘appeals 
f However. tbat .may 

m application’, müst- fail. nj 


ot. t le .Govérnment , of.. India. Act. sannot 
* Sapport.. of: the present 
Nor 


‚ Бав ` been: no. ~ өхсевв of. . jurisdiction’ nor 


7. failure to-‘exeréise jurisdiction; and’ on the: 
Hs fasts : it 16. difficult” to, say. that- this. ease” 
‚1 gàv- Ља brought within the last ‘clause: of. 


Seotion- 115° [see ‘in this eonneetion Ham: 
‘Prosad Malla y. Baghubar. Malla: (3)]..' 

T There now remains the. question whether 
having ragard to the ‘terme of eub sections 
. (6Y and (7) of gestion- 195, Oriminal Prooadure. 


` Ооде: one or. more, appligations against. an - 


order passed by a. Civil. Оов of first іп. 
stance are: -eontemplated 1 in eases поб sdvered 


by Eostin: 439, Criminal, „Prosedura Code.. 


Thè- déeided , ense. on this point are not 


i uniform and’ we think tke solution of. the 


questión- ought to be determíned on а oon- 
sideration of the’ teris., bf the: sub. s3otions. 


а Now; reading - «he торів of ‘sab-seation (6). 
1 056 if.the words “апу капеНоп given 


or réfased’ under the tesbion" „воп1й hive 
Бе i. intended, to mean anything else bat, the 





вавой given | or refased i in the first: ‘instance. 


с» If that 18-80, | then only: one appeal or rather 
^. 006: "applisation ' in revision. wonld appear: 
. to 
3 section, 


java ‘been’ contemplated: by this: sub. 


seetion (7), It provides that for tha purposes: 


- of the section every. Oourt- shall be desmed 


Subordinate. only to. the. Court: to whieh 
appeal’: from saoh Court’ ordinarily lie. uL 
doubt. very -mueh if the- ‘Legislature intended. 
in сабев. not eovered by section 439, Orimi- 


бор sp ilieslions, An. revision... 
: We «think this. 
"the: fac: 8. . In 


`- this" cave,’ ‘tivo Courts, have ‘refused | to grant 


a “sdnistion, . `Бавапзө` they have. "held. that 


vO, (herois по ‘claar prima facia. «аве: against 


- tto: Opposite: parties, This.is in acsordanca: 


А with the principle that: ‚в sanetion- given uader. . 


this’ sestion. “ig nog а jmere - - formal matter. 
and hat "betóre sanction oan "be: granted. it. 


`7 182 ‘necessary “for” the" Ocurt to see if there. 
187 





"prinia ‘facto onse: against: he. , posite: 


aem 
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. parties. 


„to apecify, 


- havé- moved this Court and 


"Then look at the -words. of: cub. - 


. made’ to the: | High -Oourt. 
‘provides 


‘appeals lie. 


| J Indge, -- 


pretest à bot By А 


or criminal: justice takes place, : We think. 
‘there is; mush to be said in, favour of. the 


view. taken Бу the District - Judge. that 1 ГУ 
‘mistake was probably committed, һу: the, ү, 
Каш Sasi Roy, iw: setting- : 


opposite party, 
‘out. the numbers, of the ,eurreney notes. +,- Ав: 
apy rate оп the: entire faeta. of. tlis- «0880, 


we are. not: prepared to differ froin: the: view, ME 
‘taken by tha two Courts below.: e : 


Further, tine Court: ; will: be. astute’ '. 
to вее that no abuse of the administration: ere 


“The Rule, therefore, fails - and: minal 1 be à 


diesharged, ue ES 
. Ovnis, J.— The. facts are - “these. А 


> The ‘petitioners sought for sanction: to- " 
7 proseeute _ the opposite- party for' using as: 
genuine. & certain Baina-Patra. whieh they“ 


allege. isa forgery and has beef fraudulent: 
ly. aute-dated. E 

The  learned- Subordínata. Judge. 
rea:ons which at present it i ig noi i n8S858Ary. 
refused thse  sanotion.. . The: 
Distrie& Judge was then moved- -and. he: 
also refused the. -sanction. The petitioners. 


Rule. 
is whether this Court has any. pwer- to. 
interfere and, if-so,. under what provision of 
the law. - The. Petitioners contend- “that 


under sak- -3ection (8), of- sestion 195, the ; 


Subordinate Judge. is'& Oourt subordinato: 
to the High Court and’ во is the, District- 
Judga.: "The Subordinate Judge having refused: 


ganétion,: application -for sanction sould “ba: - 


made 6» the District :Judge- and he having: 
refused sanetion, applisation ould ; then :be: 
‘Sub-seetion (6)- 
“any ‘sanction given. or. _rafasad- 


under , this seation. máy: be.: reyokad , or- 


- granted by aay .. authority : to: which- tha? 


authority giving or refusing: itis subordinate, w 
Sub seation (7) provides: 


to. ‘ba subordinate. only to'tha' :(ourb to: 
whioli. 


Appellate ` "Оорт of . «inferior, jarislicsion - 
shall; be. the Court - to, - 
shall be. decmed ‘to be subordinate;’ P vn 

Roading the pl sin worda: Т1 the „ввоз Оу: 





і. is ‘quite: elear that’ forthe purposes ; of 2 


seotion 195 the. ‚Ооп; of £he:. Sabordiaats- 
Judge ia- subordinate. , only, -to . . tha . Distriot, 
- The, nse. 0f- the : “word, as "өш, 


“ior 


“For the рогрозв. - 
„ Of, this. взобїоп- every- Oourt shall be deemed: - 


appeals. from. the former Court: | 
ordinarily. lie, that.is to say, (a) where ssh: , 
.to. more;than: one: Oonrs,. the. >, 


whieh; sash. Omek. 


d Pont 


obteinsd this... — 
The first point that has- “baenargued- ' 


- 
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. would seem ‘to make this” elcar. The 
decisions‘on the TOP iu this Court: ‘are some. 
what conflicting.’ - zx 

ТА favour ofthe - view -which the petitioner’ 
desire чов ‘to’ take there: are the cases’ of 
Habibcr Rahaman y, Khoda'Bus (1)_- and 
Girija Sankar Roy v: Biñode Shetkh ` (2), 
These authorities favour - һе viaw = that 
this “Court could’ deal with tbe ‘mattér under 
section 195, sub section (6), І 

The sontrary view has been taken in "M 
ease of Hamt;udd: Mondol v. -Damodar Ghose 
(4).° This ruling. was followed in the case 
of Ram Prosad Malla v, Raghubar Malla (3). 

In that case [ Нати Mondol- v; Damodar 
Ghose (4)] it was held that the High Court 
was not an appellate authority witbin the 
meaning of subsection (7). In that case 
the Distriet Judge had zoyokad the 'Banstion 
granted by the Munsif, эм. 

“It із perhaps difficult : oto distinguish this 
ease from ‘the two eases in Habibar Rahaman 
v. Khoda Bue (1) Gina Sankar : Roy 
v. -Binode Shéthh (2) though опе learned 


Judge was a party о ell three rulings, 


In the ease’ of Ram Prosad - Malla у. 
Raghubar Malla (8) the learned Judge fol- 
lowed the ruling reported as Hamtjuddt 
Mondol v, Damodar Ghose (4). Reading the 
plain words of the &eetión it would seem 
quite elear that in the present case the 
Court. has no jurisdietion to interfere under 
testion 195 (6) and (7) and I have’ no 
besitation in following the  rulinga -ia 
:Натіјиййі Mondol у. Damodir, Ghose (4) ‘and 
Ram Prosad Malla v. Raghubar Malla (3). 

"The poinb then remains, is there any 
provision of law under whieh this Court can 
deal with the present · вазе. In the ease of 
Hom Pysad Malla v. Baghubar Malla (3) this 
Court held that the matter sould Ъз dealt 
with : under -seetion: 115, Civil Proceduró 


Code. In the ease of Har Prasad v. Emperor- 


(5) the Full Court held that tho Court 
sould interfera "under. sestion 2115 of -thd 
Civil Prosedure Qode. or under .860tion ;15 
of - the. -Oharter, - That, Wa3-8 0350 under 
section’ 476 -of -tho - Oriminal “Procadure 
Code. 

Speaking for myself and. with “great 
respest to the learned Judges who have 
held otherwise. I houh have, great diffoalty 

uy 19 Ind. Cas. 197; 4030. A lå Ori р. J. LE п 
OWN sal 170, LJ. 245, 0... 


HIDIAN бА8ЕВ, 


Government, of India ‘Ast. 
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in holding that an applieation for sanction 
to -prosecute eould ‘be the subjeet of revision 
under estion 115, Civil Procedure Code. 
Seetion 115 of the Civil Procedure Code 
obyiouely refers to civil matters and дүй 
matters only. It is foand i in thé-Ocde of- Civil 
Proeedure and саб , aye. no. applisation 
to óriminal ‘matters. ` ux veu 
An application for Жый to prosecute 


A M 


is made under section 195 of the Oriminal 


Prosedure . Code. - The fact.. that it ia mado 
to a Oivil Court -seems to me immaterial, 
It is granted. under ‘a’ seetion of ‘the 
Criminal Procedure Code and I must admit 
I find some diffisuliy in 'underetanding how 
а section of the Oivil Procedure Code suld 
be invoked.to deal with a ‘sanetion granted 
under a section of the Oriminal, -Preosdare 
Code. 

It has farther! heen ' гарден: that the 
Court has power. under’ gestion’ 107 of the 
Government of . India, Act. 

Here again speaking | for myself ` and 
again. with great respsct I have sonsiderable 


diffienlty .in seeing -how - it, ean ome within 


ihe, purview of. ‘this -seotion. ' Assuming, 
however, that -matter could “be ‘dealt with 
either under. 'Seotion. 4115, -Civil Prósedarė 
Code, or ‘section 107, Government of India 
Act, we sould not interfere with the. findings 
of the lower Court. -The -two Oourts havé 
held after considering. the evidence’ that 
the- evidenca - would not justify granting 
sanction to prosecute, In doing во théy may 
ог -may not have.come;to a wrong finding 
of faot. but: it, is obviously not a easa 
which -would fall within section’ llb. 16 
is not в question , of exereise or non-exercise 
of jnrisdietion nor is.it a material irregularity 
or illegality,- 

Nor would „ів ‘fall. "under geotion 107, 
. Tha$ power is 
exercised -only `in “exceptional ` gases. and 
this ; јә ,elearly . тоё: ап exeoptional “ease. 
Here two Conrts. „haye. -held that on & Feview 


. of the evidenee they will not grant sanetion, 


1, therefore, agree in dissharging the Rale.. | 
в. н, ae T 
ср 777 Г Rule discharged, ` 


isg 


INDIAN CASES, . · 


[еч {әз 


PARÍA BUBBA GOUNDAN 0, SINNA SUBBAYYA GOUNDAN, s "EDUC . э 


MADRAS HIGH COURT. 
Crreinat Revision Oase No, 70 or 1922, 

"E эт August 3,1922. -> 
- Preseni; Мт. Juetiee Vankatasubba Rao. 


1 


.PRBIA. SUBBA GOUNDAN— Рвтітіонев 


: : versus . 
SINNA SUBBAYYA GOUNDAN аир 
А ANOTHER— RESPONDENTS. 
Criminal Procédure Code (Act. V of 1898); s, 145, 


“proceedings under—-Magistrate awarding possession, 


: .. without deciding which partyin possession on date of 


e preliminary order —High Court, power of, to interfere. 
^ Where ina proceeding under section 145, of the 
f the Magistrate fails to 


decide which party was in possession on the date of 


Thumbalabed Hampanna v. Parisi Gangamma, 27 
Ind. Cas. 911; 16 Cr. L J. 239, followed. А 

Petition, under seetion 107 of the 
Government of India Act, 1915, praying 
the High Ocurt. to revise an order -of the 
Court of the Sub-Divisional Firat Olass 
Magistrate, Dindigul, dated the let of Dasem- 
ber 1921, in Miscellaneous: Case No. 9 of 1921. 
© Dr. Swaminathan, for tke Petitioner. | 
| 7 Mr. 8. Panchopakeasa Bastri, for.- the 
Seeond Respondent. 
" Mr., Vénkatachala 
Prosecutor. E | 
: QRDER.--This disputo is sonosrning 
immoveable property and action was’ taken 
~ under section 145, Criminal Рговёйпге Code. 
The petitioner elaimed to: be in "possession 
"of the property ‘and the’ rival claimant was 
the seventh counter-petitioner. The Magis- 
trate held an enquiry, ard, under ‘alanse 6 
of section 145, issued an order deolaring 
the respondent to be ‘entitled to por session 
until evicted in due course of law. The 
Magistrate has written no judgment and has 
reeorded no findings, The order is short and 
4s in the following terms: “7th eounter- 
“petitioner is deelared to be put in. possession 
of the land deseribed hereunder. Fill up 
gehedule form accordingly.” 


Sastri; for the Public 


‘Magistrates are apparently supplied with’ 


printed forms prepared under the Code for 
ministerial purposes to suit the requirements 
of cestion 145 and in this instanee, one sueh 
form was issued. It is in truth a Tamil 
rendering of Form No, 22 of Sshedule V of the 


Criminal Procedure Code, The Magistrate. 


has purported to ast under elause (6), but it 
is obvious that his order sontravenes. its 
provisions, Under that clause it is obligatory 
upon him to decide which of -the parties 
was in poszeasion, and clause (4) enacts that 
the finding.is to relate to actual possession 
on tbe date. of the preliminary. order, 
Clause 6: runs thus: — Aw Mite, а 
‚ “I£ the Magistrate deoides that one of the 
part'es was in such possession of the said 
subjest, he shallissue an order deolarivg 
gush party to bo entitled to poszeiei n there- 
of until evisted therefrom in due courss -of 
law, and forbidding all distarbanee of -such 
pors:asion uutileueh evistion.” The Magis- 
trate issued an order declaring the respondent 
to be entitled to possession without desiding 
аз „ће respondent та", onthe dats of the 
preliminary order, in actual possaseion. i 
It was contended for the pe'itionse that 
the Magistrate had no ju-isdio:ion to: mak 3 
sush а deslaration as the deslaration: was 
not preseded by, and did not follow from, 
в desision which complied with theprovisiora 
of the sestion. ln other words, it waa said 
that the Magistrate ignored thosa provisions 
of the section which rerdered:a  judisial 
determination necessary and that he merely 
contented himself with issuing a formal 
and ministerial order. Mr. Panshapagesa 
Sastriar, on the other hend, for the reJ- 
pondent, very strenuously contended that 
it should be assumed that the Magistrate 


arrived at a mental decision, though he failed 


to record it,: and that. the deelaration 
in his order nesessarily involved a deeision 
in regard to actual possession. Та the 


absense of a judgment and in the absense. 


of findings, heurged that the High Court 
should assume that the Magistrate did direct 
his mind 'to the question at issue and that 
he decided, as it was his duty to decide, 
that the party in whoss favour the order 
was made was in actual possession on‘ the 


. date of the preliminary order. _ І 


- Even in cases where the Magistrates have 


written judgments their desisions have often . 


been found to be erroneous on aecount of the 
fact that, whereas, under the section, they 
are to determine the qué&tion of . possession 


with referenes to the date of the preliminary ` 


order, the adjudisations bave had reference 
to a date either anterior to that point-of time 
or subsequent to it. 


The argument of the- 
learned Vakil comes to this: when there is а. 


депе], LXIX1 š 
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* judgmant before you'tbere are materials on 
,;.Whish.you oan make up your mind апа соте 


to the conclusion that the ‘Magistrate is- 


wrong і: but, ‘when there ів ro judgment 


:* at all;: you must assume that the Magistrate 


applied his mind to: the question and dis 


- . eharged the duty incumbent upon him under 


ix 


1 


` the зевбїоп, [ 
records reasons or gives findings, is liable to 


ғ. be set aside, but-the High Ooutt is powerless 


1 


in regard to a Magistrate who dispenses with 


> a jedgment. . - 


-" When this petition was taken up sometime 
'béfore:the recess; -the Public Prosecutor, 


:, «who barpened to be in Court, requested that 


: he should be permitted to appear and state 
. his view" of.the case,as it was apparent 
that, in the case of the Magistrate in question, 
he used: printed forms referred to above and 


. did not feel that: he was under # neseesity . 


to write judgments. . On behalf of the Publié 
Prosesutor it is now stated that he ‘does not 


.. support the order under eonsideration. 71 


‚ In Bhuban -Ohandra Hazi v; Nibaran 
Ohandra-Sanira (1) the High Court set aside 
. an order of the ‘Magistrate on the ground 


| "éhab:it was impossible to determine whether 


- tlie: Magistrate, in making his final. order, 
. adted . within ‘or without his jurisdiction, 


:* In.the words of the learned Judges -who 


- ‘Was acsordipgly' set aside. 


decided. that: case, the - Magistrate -gave в 
statement; of.. reasons whieh were of a 
stereotyped nature applicable to any and 
every case. .It was held that the High Court 
had power to interfere with:the order whieh 
Tt is unnecessary 
'; for me to rest my judgment on the ground 
: that ¿the : Magistrate» has- noi written a 
` judgment,-because in the. present ease .the 
Magistrate has failed to: desidé. as to whieh 
: party.was.in possession on the date of the 
preliminary order :'and · there is ‘abundant 
authority for the’ position that the High 
Qourt ean in such siteumstances interfere on 
‘+ the, grouüd that the-Magistrate has acted 
without jurisdietion, In: Thumbalabed Ham- 
-panpa v; "arsi Gangamma (2). the learned 


- Judge observes:,. “We; must .hold that he: 


failed: to exercise’ his jurisdiction, ав he has 
failed : to:give a- finding as required by law 
. regarding: possession of both or either of thé 


sounter-pétitioners on the date of the order,” 


'* (1) 62 Ind, Cast 858; 49 „О. 187; 25 O,'W, N, 887; 
#4 C. L. J. 125; 22'Cr! Le J. 499, 
(2).27 Tnd; Cas, 9115.16 Cz, Le J, 289, 
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The order of a Magistrate, who . 
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Tio same view was taken in Marudanayalam 
Pillai v. Syed Muhammad Eowthen (3) and in 
Agra Bank, Limited v. Leishman (4). 

+ Ав І observed, ia the view- I have taken, 
it is unnecessary to go into the wider ques. 
tionas regards my power to interfere with 
-the order of a Magistrate on the ground that 
there ів no judgment in the ease at all; but 
I would add hat the practise, if it existr, of 
not writing judgments should ba discouraged. 
‘I have, however, been teld that this is the 
first instanse that has eome tothe notiee of 
‘thie. Court where the Magistrate -has had 
recourse to a printed form whioh fakes the 
place of'à juigment in tho ease. 

In the eireumstances I think the proper 
order to make is an order similar to the one 
made in Bhuban Ohandra Hasra v. Nibaran 
Ohandra Sanira (1) and aesordingly I set 
aside the order of the Magistrate and direct 
‘him to re-hear the parties and, after recording 
'& statement cf reasons for his decisior, to діє- 
рова of the matter in acsordance with the Jaw, 
© VNV 4 
W, 0, А. : 

(8) 7 Cr. L. В. 450. i 


; (4) 18 M. 41; 2 Weir 100; 6 Ind. Dec. (N, s.) 878, 


Lr 


Order set aside. 


' ALLAHABAD HIGH COURT. 
++ + ORIMINAL Revision No. 90 or 1922, 
Е ' Marsh 24, 1022, . 
2 Present: —Mr, Justieo Ryves. 
BHOHAI-—Aprricant 
й versus 
EMPHROR—Opposite PARTY, 
ı Oriminal Procedure Code: (Act V of 1898), ss. 234, 


285—Misjoinder оў charges—No prejudice to accused — 
Revision—Penal Code (Act XLV of 1860), ss. 880, 420. 


i Complainant purchased some bars ef silver being 
assured by the accused that they were all right but 
later on he found them ito be base alloy and 
remonstrated with -the [асопзей, ' Same night 
‘accused was found stealing the bars from com. 
;plainant's clothes, Accused. was tried at one trial 
for..cheating and theft and was convicted. It was 
argued in revision that the joint trial was illegal: . 
` Held, that it was difficult to’ find that. the twa 
-offences were , committed “in one series of acts во 
connected together as to form the same transaction” 
but as the evidence which went to establish the 
charge of theft would have been admissible even if no 
such charge had been framed, not to prove the charge 
of theft but as- evidence in. proof of the charge of 
cheating as subsequent conduct, the ‘accused was not 
prejudiced by the joinder of charges and, as also the 
sentences were concurrent the accused "was not other. 
wise prejudiced and that, therefore, there wasno ground 
for interference in revision. Гр, 160, col, 2.] 
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- BEOHAT: v: BuPEROR, З 


,, Oriminal: revision from an: order of the 
“Seasons: Judge, Allahabad. . 
Mr. Gi: ‘Ws, Dillon,.for the: Se olen: ee 


Мк... Malcomson - (Assistant . Government 
` Advoeate), for-the Orown.. ~, 


ts 





Di 


. JUDGMENT., —Beehei was tried, at ТНА 


саев" seetions 420 and 380 of “the. Indian 


^» Ponal Code: by а Magistrate of the First Olass 


‘and was sonvicted under both ‘sharges -and 
giyen consecutivo sentences of- imprisonment, 

, He appealed, -The learned Sessions. Judge 
‘dismissed the appeal but made the -sentenses 

: soneurrent. 
"hes been taken that іб was illegal to dry 
the a«cused under.both the ehargesat the 
“same trial beeause the. joinder of the two 

' eharges must prejudice him. The. faets found 
are as follows: — 

. One Suraj Bali, a villager, « eame ‘into the 
Allahabad sily with some. wheat for sale. 
He pnt up with Bechai,; the applicant, who is 

- -bis first sousin.. ‚ Бага} Bali’s object in coming 

_ to, Allababad, wasto: dispose. of. his wheat and 
to purchase silver to make ornaments for: -his 
wifo.. Bechai agreed to buy the wheat 
and promised to show Suraj -Bali where:he 

. could purchase the silver. -He took him next 
` morning, not to the part of the town where 
the sonara’ shops sre situated, but near 
the elock tower where he pointed outa man 
who .was.sitting in front of a elosed shop as 
& good man who. would sell.bim the silver, 
Suraj Bali. was :not quit —satisfied as there 
were no sonars'. .sbops therd, but was assured 

` by the acsused that:it-is all right, and he pur- 
ehased some: ‘bars ofsiver-: Later in the day 


eg 1 


:his suspieions ‘were around -and hetook the | 


“silver” bars, рв ‘goldsmith who: tested- “thom 


INDIAN OASIS: 


In-revision' before. me the point” 


' that he had been. cheated, . 


‘case under, 


ae 


passing off the - base sal for :вПуег,; -snd 
the. .eharga. under gestion. 380 of the-Indian 
Penal..Code related to the taking away.of the 
bars - .. Subsequently, .. It was: argued that.the 
provisions of::sestion. 235 of the Orimiual 
Procadure - Coda. „would ..not, apply ‘to the , 
facts. of: this. ,ease, ; 16 sesma:to,mé eertainly 
yery еро find. that the two offences 
Were. Aommitted:, Min :0пө - saries .of.. aeta so 
«onneoted . together : -asto - "form, the’ .same 
transaction.” The heating: :seems $o: havs- 
besn eompleted onse the base metal- was 
given, to Suraj Bali i m: exehange: for his 1 money. 


Pa oe Dé 


only: ‘arose when Suraj Bali had. "discovered . 
-If Buraj;Bali bad 
not. had his euapioions. -aroused, ‚апас the 
pecused might -naturally expeci that. bis 
süspisions would not be aroused,. he. would 
have gone away ёо his village with the 
silver and no thought. of stealing. it 
would occur «£o the. aceused ; -butb -oncé 
the accused koow that Suraj Bali had 
diseovered that he -had been’. ‘sheated, 
then 16. naturally oscurred to <him:that it 
would bs to his advantage .if:he; was able 
to getaway .with the-base - metal..so.:as. to 
remove the evidenes against -him.: I think; 
however, that. there., has: :beér : по real 
prejudise . ‘against - the. -aecused:in joining 
these (wo. charges. -: It ів: quite: elear,.1 
think, ‘that the’.evidenes.: which: . Went жо 
establish the ehargé-under..sestion: -380 оё. 
the. Indian | Penal. бое. жон have :beem 
admissible - even | if. : gueh.-- x eharge j 
had.. -been; каше nd. ee prove;* the 
gestion .380...:of:: the: Indian: 


“Penal. Code but; as, ‘evidenea i in proof “of the 


‘and’ found that they ^ were a ‘base’ “alloy | 


тегу :Ahinly <-wasbed :with - silver. , Suraj 
Ван: ваше bask: фо ‘Bechai’s house: in. great 
vatate of trouble end ‘Bechai: re б assured him 
“that еу з жоо recover ‘their: money. from ‘the 
;goldemith "who had sold the silver; so they 
tboth- went -off in seareh of. the goldsmith «to 
dry end fnd-him, Needless to- aay, they. did 
4 роь ёв dhim, ^ ‘That. night ‘Suraj’ „ВАШ ‘slept 
sin the house. of Beehai and towards morning 
woke-up feeling-as if some опе was -tugging 
at ‘his elothes- in -whist the „bars which “he 
Е ‘bad ` bought.: were , wrapped ' up. "He* Saw 
‘Bechai and: another. mri, -who. Љав since: been 
" jaequitted,- going off. with: the. *bars,--. The 
‘shurge under ‘section 420 “of: the Andian 
“Penal” ‘Oods:, related ito the. беш i [M 


PS 
їч 


‘ Penal. Code., Hvidenes; of. subsequent gonduet 


charge under, section -420--of -the Indian, 


is admissible to;show the atate-of. mind of an 
aceueed, and it.was:admissible, therefore, о: 
show. that ‘the asoused knew of.and:was s 
party,to the shesting: - -Ho has.not, therefore; 
been: prejadiced.in the sensa. that: he:might 
not ‘have ‘been . soniviated. -under section. :420 
of the. Indian’ ‘Penal-Code: if he had: not: also; 
been. ‘charged under aestion.. 380. ::0# > the 
Indian Penal- Oode,. because the. evidence waa 
admissible, and; he: has. -not otherwise Бегей: 
prejudieed :beenuse itho seritenéés: were.made . 
consurrent, on. : appeal... z Tn. “my. opinion; 

therefore, there ia no, negesdity, fo - не 
and Ттејеоб the ‘applisation. DE 


j. P. a ne Appli¢aijon: rejeetaas” 
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* .. BOMBAY HIGH COURT, i 
« Весо Ovit Aresar Nop 287 oF 1921. 
: January FÓ, 1929. | 
‘Preset Sir Normas Máelósd; Ki, Ohiof 
i "Jostice, sud Mr, J ustice" Ооувјвв: ! 
CHUNILALh DEWVAJÍ-PrNEF— 
" : APERELART 


: Cersus 
KKRAMOHAND: SHRICHAND— 
| Duvendant No: Piz RiesFONDÉNT. 
. Oivil Procedure Code (Act V òf 1908); s, Q4— 
Ewecution. of decree—Attachnient—Tranefer by judg- 
ment.debtor—Transferee claims against: whether con- 
fiie to creditors attaching’ before transfer, 


Mr: QN Бакар, for thé Appéllant. 
UC ME 959. Rab;.for Messrs! P. Di Shügns 
án BY Bi. Davila; for tlie Respondent: 
e JUDGMENT: . 
"Mucrgóp, ©. T= The facts of this: siit are 


Y 


п 


| INDIAN ОАВЕЗВ,.. 
7 - QHUNILAL DAVAJI 0, KARIMOBAND SHRICHAND, 
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Та 1904 one Amarehand Keshavji filed a suit 
against asrtain pardons, who are rapresented 
now in this suit by defendants Nos, 2 to 10. 
Не attashed certain. properties before judg- 
fnent Which may be referred to as properties 


A aid properties B. 


.In 1905 the prsssüt ‘defendant No; 1, 
Keraméhand,, filed d suit àzainst the same 
Parties’ atid óbtáinéd.w deorse in 1908, ——— 

Now properties А hai been mortgaged to 
plaintiffs in 'Ít02, bsfore the attashment 
leviéd' By Awi&rohand, but properties B wero 
mořtgagad fo thé plaidtiffs in I905,; after 


- Amaréband’s attashimént, but before Karauio 


duand obtainéi his dedree, — . . 

Amirchind sought to exesute his décreo by 
sale‘of the propertiés A and, B, and it waa 
o¥dered that properties A-should be sold eub. 
jeosto plaintiffs” mortgage of 1902, while 
properties’ В: ware tó be 8019 free’ of the mort- 
gage’ of 190, Fou lands oyt of В were 
sold. Meanwhile, Karéuchand had applied for 
exedütion of his deorés, with the rasnlt tha’ 
the salë'proseeda of tle four lands out ot 
B, namely, Hs; 3,265, wera distributed 
fateably undur .Séstion 73 of the Civil 
Prosedure Cod batwésn Amarchaud and the 
Is? défendünt, Ksrümehand. It is that sum 
of Rë: 1,900' whish' wai paid to Karamehaud 
udder seti 73 whisk the’ plaintiffs now 
seek to recover, ОЕ 

A very similar quéstion arose їп, оға, 
Еди? Warden: 9; бойт Ramji: (I) , which 
wat decided by Mr. ' Justice _Telang. 
THuit waka өне under the Civil. Procedure 
Ood& of 1882; Ths" plaintiff Warden hed 
fled а^ sit’ against Govind) Ramji for 
Ез, 2,237 onthe 81tf July 1890, and obtained 
an attashment before judgment- of cartain 
níóüey Belogidg t» Govind’ Ramji in the 
Hands! of the B: B, & О, I. Railway Oompany. 
On t Sth’ August 1890, Warden got а 
désrós, did! ofthe 13th August ha applied 
fot exbetion: ‘Ód’ the 24th September 
Govind: Raiji niade air assignment in favour 
of his Attorneys, Messrs, Wadia and 
Ghandy, of the fuud belonging to him, 
(expressed to'U6R&; 7,818) in’ the hands of 
the’ Railway -Campiny, subject to the 
ваен: levied’ by Warden, In February 
1891. the: Bank оғ Bengal sttaehed the sum 
of Rs. 7,818" iH the" hands'ofthe Railway 


à 


+ 


* (1) 162; ваа: бо, (s. &) 597, 


t = 
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Company, in execution of a deeree, obtained 
by the Bank against Govind Ramji in Sait 
‚Мо. 190 of 1890, and subsequently other 
ereditors of Govind Ramji, who had obtained 
judgment against him, applied for exeeution, 
and obtained attachments, | 

_ On the 26th May 1891 under a eonsent 
‘order in Suit No. 382 


over to the Sheriff of Bombay, the sum- of 
Rs. 8,084 1.0, which was the amount admit- 
ted by. the Company to be due to Govind 
"Ramji after making all just dedustions,  . 
' It was contended by Messrs. Wadia and 
Ghandy that, under the above assignment of 
the 24th September 1890, they were entitled 
to the fund assigned to them, subjeet only 
to the elaim of Warden, who had, at the 
date of assignment, already attached thé 
said fund, and that. subsequent attashing 
ereditors had no olaim to the said fund. 
`` It was held that the fund in question 
should bs regarded as asseta realised by 
sale, or otherwise, in exeeution of a decree, 
within the meaning of seetion 295 of ыз 
Oode of Oivil Prosedure of 1882. 
* It was also held that under the provisions 
of seetion 295 the claims of ihe subsequent 
exesution oreditors were " claims enforcaable 
under the attachment ” of Warden within the 
meaning of sestion 276 of the Civil Procedure 
Code, and that the assignment to Messrs; 
Wadia and Ghandy was:void, as well against 
the claims of the creditors of Govind Ranji, 
who applied for exesution, before the 26th 
May 1891, as. against the claim of Warden, 
to the funds in the hands of the Sheriff: of 
Bombay, 

1t was. also held that the attachment was 
not ‘ limited merely to such portion of 
the fund as eovered-the amount of Warden's 
deeree, but was а valid attashment in the 
form in whieh it was made, namely, on the 
‘whole fund in the hands of the Railway’ 
Oompany. Е 

„Section 64 of the Code of 1908. is the 
section eorresponding to ввейоп 276, and 

the explanation to thé sestion, whieh is new, 

| gives ‘the sanction of the -Legislature to the 
view of Mr. Justioe. Telang, which otherwise 
might have ben open, to` eorreotion „ру a 
higher Court. 
.. Now it seems to me that substituting 
з 3“ properties B" for “the. fands”. in- that. 


- "oase in the hands of the Railway Company, e 


м. 


^5. 
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of 1890 (that was _ 
Warden's suit) the Railway Oompany paid ` 


. (1923 


i E г 
whieh were due to the judgment-debtor, 
there san be по differences in the principle 
applieable to both eases. The mortgage. by 
defendant No, 2 of properties. B after 
Amarehand's attachment was undoubtedly 


contrary to the attashment, which воша not 


be limited to only such portion of the prop- 


erties аз might be: sufficient to eover the . · 
amount of the deoree, ‘but was an attach- 


ment-against the whole of the.property, Mr. 
"Justise Telang held that the attachment іп 
"Sorabji Edulji Warden’s case (1) was not limited 


.to so mush of the fund as would be sufficient 


to cover’ his decree, but was a valid attaeh: 
ment against the whole fund whieh was over 
Rs, 020. As long as the assets are no realised 
it, is open to avy other subsequent judgment. 
ereditor to apply for execution of his decree: 
against the property attached by the previous 
judgment-ereditor before any private transfer 
or delivary of property to third parties has 
been made. . 


' The argument in Sorabjt Edulji Warden's 
слзе (1) chiefly dealt with the question whe- 
ther subsequent claims whieh might be made 
for rateable distribution sould be son- 
sidered as claims enforceable under the 
original attachment, and that point. haa 
now been made elear by ‘the explanation 
to` seelion' 64, ‘and it. is diffisult` to see 
now what is left for the appellants to argue 
in the face of the desision, unless it eould. 
be said that the property attaehed by the 
judgment-creditor ` ів. property. to . whieh 
different  prineiples; must apply than to 
property which consisted of,- a, fund claim- 
able by the judgment-debtor in- the hands of 
a third party. When an attaehment has been. 
levied on property in execution of a&;deeree, — 
then any attempt by the judgmentwlebtor 

to deal thereafter with the property must 
be sonsidered as contrary to the attachment, 


. and the transferee or mortgagee must : be 


considered as taking’ the transfer -or mort. 
gage subjest to all claims whieh, ‘could ba, 
made against the property attaehed, which. 
by the law are nob eonfred to claims -of 
ereditors attaehing before the transfer, bui 
will also ineludé the claims. of any - other, 


` exeontion creditors. who may apply for exe-; 


cution before the assets are realised.. We;. 
think the desision of the Court below-was : D c 
right and the appeal should be dismissed; E 
with costs. 


$e LXIX) ; 

e BANKU BEHARI Y, J. б, GALSTAUN, - 
: Ooraszn, J,—I agree with the reasons given 
in the judgment now delivered by the 
learned Ohief Justiee, It is eontended on 
behalf of the appellants in this second 
appeal that, although the mortgage executed 
In their favour in the year 1905 by the 
Dredecessors in-interest of defendants Nos, 
2 to 10 was void as against Amarehand’s 
slaims, it was not neoessarily void as against 
the elaims of Karamchand, In support of 
this eonteniion it is urged that but for the 
attashment and sale effected on the appli. 
cation of Amarehand, what Karamohand 
eould have brought to sale in exeontion of 
his own decree would have been the right, 
title and interest of the original. mortga- 
gora 1n the property, subjest to the prior 
ineumbranees ereated by them, and that 
the righta of the mortgagees would have 
remained unaffested by sueh sale. That no, 
doubt is the true effest of a judicial sale, 
But here the property was brought to sale 
ander an attachment made at the instanee 
of Amarshand; and Karamchand was eloarly 
‘ entitled to the benefit of sestion 78, Civil 
Procelure ‘Odde, 1902, whish—with certain 
alterations not here material—replases section 
295 of the ‘Code of 1882, and which enabled 
him to claim a share by ratsable division 
in the assets realised by  sush gale. As 
against Amarshand’s olaims the mortgage 
in favour of the plaintiffs was void, and 
the property s&eured by the mortgage was 
liabls to be sold free from the mortgage 
(seetion 64, Civil Proeedure Cade, 1908, whieh 
corresponds to sestion 276 of the Оода of 
1882). It then it was void. as against Amar. 
chand’s elaims it was also void as against all 
claims enforeeablé , under the attachment 
, made at his instanee, For, even under the 
Provisions of the Code of 1882, the elaims of 
the subsequent exesution-creditor Karam- 
shand were “claims enforeeable under the 
attachment” made in enforcement of Amar. 
shand's decree: бота” Edul ¢ Warden v. 
Govind Rami (1); The explanation to the 
64th seetion of the. Coda of 1908 gives 
effest to that decision and expressly says 
that elaims enforeeable under an attaeh-. 
ment inelude claima for the rateable distri- 
bation of assets.” It would’ thus appear 


that the mortgage in question is void against. 
Karamchand’s elaims’ also. The plaintiffs” 


entered into the transaction subsequent to 
aod in defianee of Aiareband's attaehment, 


INDIAN OASEH; 


168 


\ 


апа they presumably knew the Iegal con- 
sequences of that attachment. 
N.K, . Appeal ` dismissed. 


. PRIVY COUNCIL. 
`+ APPEAL FROM THE ÜALOUTTA Hien Court. 
f April 10, 1922, ` 
"Present :—Lord Shaw, Lord Phillimore, Sir 
: John Edge and Mr. Ameer Ali. 
BANKU BEHARI DHUR-—ArezLLAXT 
versus : 
J. O. GALSTAUN AND ANOTHER— 


RESPONDENTE, 
Specific performance—Agreement to sell—Purchaser 
failing to tender draft conveyance within jfimed time— 
Contract Act (ІХ of 1872), s. 74—Penalty—Loas, 


According to the terms of an agreement for sale 
the purchaser bound himself to complete the purchase: 
within one month from the date of the agreement 
andin case of default wasto bear the burden of 
certain charges and encumbrances. He tendered the 
draft conveyance three days after the fixed period, 
but the vendor refused to execute it. on the ground 
of its belated tender: 

Held, that the provision relating to the purchaser's 
default beingin the nature of a penalty and no loss 
from delay in the tender having been proved by 
the vendor, the latter was. bound: to execute. the 
conveyance, [р. 165, col. 2.] | 

` Appeal from an order of the Oaleutta 
High Court, dated the 11th Desember 1918, 

JUDGMENT, ў 

Mz. Амквк ALr—This із ап appeal from 
an order of the High Oourt of Calcutta, 
dated the 11th Deeember 1918, whieh, with 
а variation as to eosts, affirmed an order 
made by- Mr. Justise Greaves in the exereise 
of the ordinary original eivil jurisdiction of 
ihe Oourt on the 26:h July 1918, in a 
matter which eame before him upon an 
application arising out of в. case to which 
reference will be made presently. 

It appears that a Hindu inhabitant of 
Calcutta named Nanda Lal Mallick, who, 
died on the 22nd February 1891, owned. 
considerable house property іа that city... 
He left surviving him a widow and an 
adopted son, Prem Lal Mullick, The estate ` 
of Nanda Lal Mallick appears to have been - 
at the time of his death burdened with 
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debte, which increased in the hands of Prem 
Tal Mviliek. In ‘order to gave ‘the. property: 
from sale in exeontion of “desrees, Prem Lal, 

with the coneent of the Administrator- 
General, execnted on the 2nd October 1895, 
a document by whieh he conveyed his entire 
estate inherited by bim from Nanda Lal 
Mallick to the present appellant, Banka 
-Bebari Dhur, as trustee for the liquidation 
of his debts, Prem Lel died intestate on the 
20th Maroh 1С07, leaving. a widow, Sumat 
Radharani Dasi, 

In order, tọ. linuidate. ‘the. dabts of the 
deceased; Pram Lak Mallick, ond: ~ other 
liabilities on the, estate. Banku Behari Dhur 
bad; im; conjunction with Prem: Lil -who 
was ‘then: alive, obtained; acnaiderable sams 
ofmoney,from.. tbe. respondent Galatann. o on 
three mortgages in, reapeot cf several prop- 
erties, ompcd by. Prem Lal Mallick, among 
them, 1єіге 21, Strand: Road, to whieh the 
precept. disputa "relates, - Qn the. 96th. Jure, 
LOLS, Gel istaun. brozght в, uif, in 
Ccurt of Caleuita upon the several mort- 
gegescheld, by, ‘him, for. the, usa] -mortgage 

Ра denes., E i 

Bride. Barku, Behari- Dhar, tha, triples, 


aforesaid, йан, Radharapi, Dasi, - the, 
Е баур. беш, 8l, ва the, beiness. d her. 
Кы, аа A | party: along: with. a 


number ot ррізде, mortgsgess, One.ofthese 
pai ne mortgbgecs WAS, а lady, У, педи 1; Madhah, 
ini Das, 

Thia, nib Was. compromised: dandi the 
agreement of comprcmiee was irieorporated-in 
the. девгее whieh was made by Mr. Justica 

' Greaves. in the. High Conr i in ils ordinary 
original sivil jurisdiction on the le Mey 


1918, The terms - of- the ?grecment 
material: to, this. „judgment; ‘are’ ag 
'follows.:—,: 


* (e), That Mr, Galstaun will; вё the request: 
and: by. the direstion of: Babu Banku. Bebari 
Dhur, pay. ofitbe moneys dueto other. mort. 
gagees, поё. exceeding, “Rs, 60, OCO, and: the 
aimount:paid: will: be added: to. this mortgage 
'olaim andearry interestet? rer sent. perannum 
with quarterly rests in. account and the said- 
Mi?Galetann will: ‘not "under. ‚ату, sireumatances, 
' wbatsoever. be able to ба for. or take - any, 
atope for. realisation thereof- -until the. expira- 
tion of four years. from the date. hereof; - 

"Mg “That: ihe title, sEonld: be. aecepted by: 
` Mr. Galstaun npon tie caid. Baba Banku Behari. 
Dhur making ‘ont. a markelnblo title thereto 


е High. 
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: and. that the Glass should be. completed 
within one month from the date hereof, I 
gueh, purah: ge be. not, completed; within, the 
aforeraid period. then the interest on, part. 
of ‘the prineipal money cecured by. the, caid: 

mortgage, and farther ehargea; namelyy, 
Hs. 9.90, 060 should cease to, run. and: Mx 
Galstann. shall. be deemed, to. be, ‘the owner 
of the above premises, subjest. to. the, sharga 
and mortgage, mentioned: in. alau.:o, аў 
ав тей) as, all existing enonm branes on, the, 
property. herein, and, the. whole of the, said, 
consideration money of Rs, 2,90, 000. shonld. 
tpso fateo ‘be веб off against his claims under 
bis, mortgage and further charges,” 


Madbab Mohini Dasi, the, puisne ‘mort-. 
` gages. referred to above, appears to, have 
made. eame delay i in furnisbiog an ascount, сЁ 
her claim, and when, the-money was tenders. 
ed: to her, ‘Ly the plaintiff, on, behalf: .of- 
Banku Behari Daur i in the’ terms of the 
decree, she refused to asoppt- it, , making: - 
the ‘delay the.reason of: her refuga]. The: 
matter had to go before. the Court, and: the, 
learned Judge had to- make, ET paramptory- : 
order direeting that ‘what, was.due.to hec 
should be paid within, one. week from. the: 
date. of hig order in eertain shape. set out: 
therein, and that on. her. failure. (о асоэрё. 
the payment the, money.dueshould be paid: 
into Court to the credit of the.suit; and the, 
Registrar, shonld, ‘thereupon, approve of. the: 
re- son veyanee on her. behalf. Thereafter. Mr. 
Galstaun,tendered.to Banku Behari Dhur,: 
the appellant, the. conveyanca in.respsos of; 
21, Strand, Road in the terms of-ths ,8gre3;. 
ment embodiéd, in the déerea, in, the, 
mortgage suit., Tha, date, of the.agreement; 
was the 28th April. 1918. and, it. was. provide. 
ed under the agreement,- - that; the qurohara; 


by Mr. Goletaun, shonld he, eompleted; 
"within · оре, month from the, date, 
hereof. LU The. conveyanse, was. ‘apparently, ` 


tendered by Му, Galstann, three. days. later, 
viz, on the 318 May, 1918; lk was in the, 
usual form, but Banku Behari, Dhar refused’. 
to ascopt. it, on the ground, that. Mr. Gal;. 
stann | Wah, under. the. terms, of thie, agreement). 
bound. to, «omplete the purchase.within one; 
month from, its.date and had, failed to oarry.- 
ite out. ; his. eontention, being. that, Galstaun; 
must. .epnseqnently, bear, himself:the. burden, 
of: all cutetanding. ineumbranses,, and, Wag; 
not. entitled, to. add. them sto his, emn Seourity,, > 
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PAYTATRATA MANOESHAYA OBIEARMA'I v, VEREATEOA V.SUDRO PRiBHÜ. - 


which was to firm thé vonsidsration for the 
озлуөўапоа, ` 

- On'the objsetión o! Banka Bahari Dhar 
to accept;the «oinveyan&B as tendered by 
Mr. Ga]etaüp,:the indtter had to go again 
before Mi;n&tis Greaves, and he samo to 
the sondlygion that the delay in tke oomple- 
tion of the purchase Wás due prineipally to 
the default of tha appellant hiiüself ; that, 
аз в matter of fast, ha did not deliver copied 
of the mortgàjreà to the résporident, and did 
nôt wake ‘outa marketable title ; that is, that 
ihe did not Bend to the raortgádee (Galstaun) 
sopies ‘of the mortgages upon the properties 
other than the mortgages in bis favour, 
which were with him {that he did not sand 
бе causa to be cent, within obe month from 
the date of the xéttlenéit, àcconnt of tha 
dues tö the séveral sublsdqdent mortgayess: 
ani that ha did nót árrauge for proper ré. 
BoBveyáüses being 6kcóüted and registered 
by ‘the mortgages on fecdipt of their 
авав laine. 16 also &ppears that ho did 
not take proper steps tö expedite the 
re conveyanee from Mádh&b Mohini Dati, 
Tha learned Jüdge asétrdingly Gjnhidered 
flat tha  réepotdéhb Was-ndt iti default in 
respest of the delay iH tesdéribg the cot: 
wegarca Snderihó (ешн of the rettlemext 
аз embodied im thé deorée, and hë aédirdiaz: 
1ӯ · overraled tha objection of Bàsku Behari 
Dhar, and акеме that hà ahd Rüdharati 
Dasi, were {6 execute it in tha form téndef- 
cd by Gülstáün, emitting all refereüse td 
élausó (g); На a wésk from thé date of 
his órdéi, —. ox | 
Banka Bakar! Dhür préfertéd ай аро 


tö the High Oóürtfrüm the ordér of tke 
learned Judge sitting “oti the Огір Side 


of 6 Court, and thé isaried Obief 
Justíéo atid Ме, Jtisties Woodrogfe, who heard 
the appeal; cama to the ésiicludién that 
Galataun was actually iñ défáült; but they 
were also of opinion that thd provisión 
in elàusé (y) Félating to his default was 
by way of a penalty, and that es, udder 
gestion 74 of the Contrast Aet, it was not өв. 
tablished that he bad suffered any loss from 
the delay in the actual tender, Banku Behari 
was nob entitled to any relief on acsount of 
Galstaun’s default, They accordingly affirmed 
the order of Mr, Justice Greaves in so far 
ag the execution of the oconveyasnse was con. 
serned, but varied his order relating to о:вів, 
and made Galstaun liable for all the costs 


jncurred in the sonrsé, of the -prcovedings 

Banku Behari DLur Las now appeald tò 
His Majesty in Council, and his contention 
jo that Be Саца bas besh fonnd to be in 
беа he müst be held snbjeet to the con: 
@ition embodied in clance (9) of thé termo 
GE зай ahd ‘ought to Вё5е hizibelf the 
prrdon of Whatever charges or eneumbrarcas 
may Бе outstanding in respest of the propétty 
in question, tts , 21, Strand Road, ' 

. Their Lordships, after having fully heard 
"Üocunsel.in support of Banka Behari's cn: 
iention;are of opinion that the position taken 
üp by him i$ wholly unténsb!b. They agres 
With Му. Чазййө Gréives tha} there was 
а doty imposed on him in relition to the 
4onveyànée: hé had to eszerutó їн —fávüük 
of Galstaün ; that he was bound to make 
out a marketable title in respect of the 
property; 819, ва the ló&tned Judge points 
Oui, hà did 006 Ее ару steps to do so; 
4nd that eoüiéquenbly he is not in & position 
#8 ask for the anforasiient Of the provision 
on which he takes his stand in claude 
(g). Farther, their Lordships think that even 
it he hdd ‘not b:en іб їі, and the pro- 
visión in ólaueë (0) might'be rógardéd as 
one in the nature of а penal y, he hes not 
made out any lo&í—-&8 the Appellate Oourt 
find=ard ie; therefore; noi entitled to félure 
thé soiveyanté bénderéd, 

Their Lordships are; therefore, 6f opinion 
that this appedl shoüld bs dismi:üed with 
ёсвіз, and thatthe order of thé High Court 


руд 


‚6п appéal &hoüld bé varied by sitikivg ont 


the orderag te dost, and that in respest of 

dosta the ordér of the Е Judge should bë 

restore], Aud theif Lordships will hombly 

&dvisà H's Majesty Besordibüly. | PA 
в; D. Appeal dismissed. 


, 


BOWBAY HIGH COURT, 
BióJxD ivii Авва Nó, 272 oF 1921, 
СО Mirch 0,1028, 
_Praseiit:-=Sit Noriai Maéleod, Кт, 
‚ОЪ Ўбенйв, aiid Mi. аө Coynjoo, 
DATTATRAYA MANGESHAYA 
CH Ka RMAN ipiri APeSLLA vr 
V&NKATESH VASUDEO PRABHU 
- —DEÉEPFESDART—HEÉSPONDENT, | 
Mortgage —Buit by mortgagee—Hguity of redemption ` 


es 


purchaser ој, not made party—Salein ewecution of 
mortgage. decreo— Auction-purchaser, right of, to sue 
for possession, 


If the owner of the . equity of redeniption, “who is 
also in possession of the property, is nob made а 
party toa suit brought by the mortgagee on his 
mortgage, the purchaser at the sale in execution of 
the mortgage-decree buys subject to the equity of 
rederhption and is barred from bringing a suit for 
posression, 

Muthia, Ohetti v. lian 
distinguished, ` 


The possession of the ORIN ata saleby a 
mortgagee in execution of the decreein a suit 
- brought by him on his mortgage, the owner of the 
equity of- redemption not being a party to the pro- 
ceedings, isnot the possession of an owner of all the 
interests in the property, He buys subject to the 
.equity of redemption, and, therefore, by virtue of 
-his purchase, nd steps m. ihe anges of the morte 
‘gagee. 


2 M, L. J. 280, 


| Sesond appeal — the decision of the 
District Judge, Kanara, in Appeal No. 142 of 
1919, reversing the deerée passed by the 
Subordinate a Kumta, in.Sui& No. 335 
of 1918, jg 


Mr, G. Р. Murdeshwar, for the Appellant. 
ae Nelkant Atmaram, for the Besagadent: 


JUDGMENT, 
: Maotzop, C. J.—Thia was an appeal from 
. the desision of the Distriet Judge of Kanara 
setting aside the deeree of the Trial Court in 
favour of the plaintiff, Tha facts are as 
follows, "One Narayanrao was, the owner of 
the mulgent rights of the suit property. In 
1890 he mortgaged his mulgen: rights to 
Laxmibai. In 1899 a creditor got a 


money-deeree against Narayanrao, and in: 


execution his mulgeni rights were sold to 
the defendant's predesessors. Clearly what 


оа bave heen sold then was the 
equity of redemption. Laxmibai in 1905 
brought a suit on her mortgage. А desree 


: , was passed and in execution the mulgen? 


жібе were sold by the Court to the heira of 

* Laxmibai, who sold in 1917 to the present 
plaintiff. - The ргейевёввог of the defendant, 
the owner at the time of the equity of redemp- 
tion, was not a party to the mortgagee's suit. 
But he was in possession, ànd when the 
plaintiff ae а purehasér wont to get posses- 
sion, the persons astially sultivating the 

‘land refused to give possession or pay rent 
to him. dE the plaintiff brought 
this guit, І 
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Now, the possession of the purchaser at а - 
sale by a mortgagee in execution of the decree 
in а suit brought by him on hia mortgage, 
the owner of the equity., of redemption 
not being a party to the proseedings, is 
not the porgession of an owner of ‘all the 
interests in the property. He buys subject 
to the equity. of redemption, and, .therefore, 
by virtue of his purchase, only steps into the 
shoes of the mortgagee, Өз what was pure 
ehased by the auction purehaser in 1912 was 
only the mortgagee rights of Laxmibai, sines 
the owner of the equity ‘of redemption waa 
not a party to thesuit. If the purchaser had 
obtained possession, the position. might have 
been different, But not being in possessicn, 
he was bound to take proseedings to obtain 
the benefit of his | purehase, and he cannot get 
possession unless he has that right as a 
suseessor to the original mortgagee, Laxmibai, 
Laxmibai wopld be clearly barred from 


' bringing а suit to obtain possession or have 


the property sold to realise the mortgage 
amount, and the result must, be that the 
plaintiff is equally barred. 

We have been referred to the decision i in 
Muthia Oheiti v. Subbayyan (1). where no 
doubt the faota were very similar to the facta 
in this case, and it was held there that the 
plaintiff's enit ought not to be dismissed bnt 
the defendant Should be allowed the option 
of redeeming within the time to be fixed by 
the Court, and in ease of his failure to do £0, 
ihe plaintiff would be entitled to -resover . 
possession, But that ease was decided in 
1892 at the time when it was thought that: 
а mortgagee out of possession had sixty years 
wherein to file а suit on his mortgage. 
Therefore, that ease sannot ba conBidered an’ 
authority which will assist us in deeiding this-. : 
case. I think, therefore, the desision of the, 
learned Judge was right and the Appeal must ; 
be dismissed with coste. ` 

‘Coraser, J,—I eoneur, 

x. к. 

‚@) 2 M, L, J, 290, 
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ALLAHABAD HIGH OQURT. 
Szcosp Отуп, ArrraL No. 437 or 1921, 
к June 7, 1922, 
. ‚ Present: —Mr, Justice’Ryves and 
т . Mr. Justise Stuart. 
: HARI RAM AND OTHERS ——-PrAINTIFFI— 
| APPELLANTA ^ 
versus |‘ 
INDRAJ AND OTHERBS-—DRFENDANTS— 
RESPONDE ATÉ, | 
-Res judicata —Construction, ' of decree— Redemption 
"suit Decree providing tor payment of mortgage-money 
within балей time—Otherwise suit to be “considered 
dismissed’!}—Failure:.te pay—Second suit, Jor redemp- 
tion, if barred—Tranafer of Property Act (ТҮ of 1882), 
5, 88-— Redemption, sust—'Tender of money, before suit, 
a necessary, ` 


A mortgagor. has an unfettered right to sue for 

redemption unless that right has been extinguished 
by aot of the parties or Ъу an order of a Court. i p. 168, 
ools.1 & 2.] 
- The proper decree in a redemption suit is to order, 
ander the last clause of section 92 of the Transfer 
of Property. Act, that in default of the payment 
directed under the previous provisions of that section, 
the mortgaged property be sold. [p. 1€8, cel. 2.] 


A decree in aredemption suit gave the plaintiff a 
fixed time within which to pay the mortgage-debt 
in which case his suit would be decreed with the 
necessary consequences, and that if he failed to pay 
in,the money as directed, bis suit “would be consider- 
ed dismissed”, 


' Held, that upon a roasonáble construction of the 


decree: i meant that the suit would be dismissed 
leaving the parties in the Position they occupied 
when the anit was brought. Гр. 169, col. 1.] 

Sita Ram v. Madho Lal, 24 А, 44; A. W. N. (1901) 
194, followed. 

David Hay v. Rai. ud-din, 19 А. 202; AW. М, 
(1897) 24; 9 Ind. Dec. (N. в.) 183, referred to, 

- A tender under section 88 of the Trausfer of 
Property Act is nob a.necessary condition precedent 
to a suit for redemption. . Гр. 167, col. 2.] 

Raghwgandan Rai v. Raghunandan Pande, 61 Ind, 
DAE 812; 48 A, 688; 19 A, L, J. 573 (F. B,), followed, 


e Second appeal from a deeree of the Distriot 
Judge, Meerut, confirming a deerée of the 
Ваша Judge, Meerut. 

Dr. Surendra Natk Sen, for tbe Appel- 


lants, : 
Mr, E, 4. Howard, for the Respondents, 


JUDGMENT. 


Rves, J.—In this appeal two important 


and diffienlt points of law arise, and our 
attention has been drawn’ to a number of 
deeiuions of the various High Courts in India 
more or less relevant, I think, however, 
that we are bound by two lull Bench 
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-daem the simple 
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desisions: of this Oourt, and, therefore, 
need not oonsider nor discuss any other 
eages, - 

The fasts are as follows, 80. ‘far as they 
are ralevant. The father of the present 
plaintiffs brought a suit in 1905 in the 
Court of the Munsif of Ghaziabad, to re- 
mortgage now in suit, 
and obtained а desree for redemption on 


payment of Rs. 2,047.11.0 within six month 
-of the date of the desree, 


The desres went 
on to ssy, "otherwise the suit will 
be sonsidered dismissed", 

The money. was not paid and the defend- 
ants recovered their eosts, Nothing further 
was done until the present plaintiffs brought 
this suit in the Court of the Subordinste 
Judga of Meerut to redeem the same mortgage 
on payment of Rs, 2,647-11.0 (as found due 
in the previous guit). The defendants to 
this suit wera defendants in the previous suit 
or their transferees, -` 
_ "Two main defenses were raised: (1) that 
this suit was barrad by the rule of res judtcata, 
(2) that, no previous tender having been 
made, it was premature. ; 

Both these ¢ontentions were upheld. by 
thé two lower Courts who dismissed the anit, 
Hoense thia appeal. Both findings of law are 
challanged in appeal, ` 

The second point san bs disposed b at 
oncs. The resent Full Beneh ease [ Raghu- 
nanian Rai v. Raghunandan Pande (1), 
which was desided subsequently to.the dasi- 
sion of the lower Courts], lays down that 
a tender under section 83 of ‘the Tranafer of 
Property Ast is not a necessary condition 
presedent to a suit for redemption. 


There remains the first point. . Did tha 
decrae in the previous suit extinguish tho 
mortgage, -or can the plaintiffs, even if 16 
did not, maintain this suit in the fase of 
the previous decree? This puts the defend- 
ants’ caseat its broadest. It seems to me 
that, so far as we are coneerned, we are 
bound by the Fall Bench ruling in Sita Ram 
v. Madho Lal (ч) and must be guided by that 
decision if it is applicable. 

It is truo that the mortgage there was 
каии whereas here ib is simple. I 


8 Ind, бай, 812; 48 А. 638: 19 A. І, J, 673 
Ua) A A. 44; A. Wy й, (1901) 194, ee 
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„о not think tbis in any way affeets the 
ratio decidendi of the ruling. In Datid Hay 
v, Raei-ud din (3) .the mortgage was also 
‘usufrnetuary, but the learned Judges, who 
‘desided that’ case, were at pains fo point 
rend that this siroumstance wag rot oon- 
-Bidered ` by them as material to the ques. 
tion of ‘law which they decided. It was 
‘this ruling which nesessitated ‘the Full 
‘Bench, : in crder ^to consider whether it 
wes -correct, ard tke Fall Bench definitely 
“overruled it. . Ineidentelly T may note ibat 
‘one cf the grounds on whieh the desision 
3n Dosid Науа. созе (8) was kased, and which 
«was repeated bere, was that the ‘Legislature 
cecntemplated ftat there ehovld be one enit, 
ard only one, for’ redemption. This view, 
cwhigh prevailed jn this Ocurt for, seme 
dime, was Leldio be untexable by the Fall 
Beneh А 


Тһе аваас referred to the Full Beneh 
жав quite "gereral, 'Enoz, А.О. J., in the 
opening cf Eis judgment, ввув:— 

“What we now. haye to pu and 
determine is whether a mortgagor who has 
cbtaircd а desree fct redemption, which does 
nobconiain а provision ibat if payment i is 
pot mace on tke ‘date fixed by the @curt, 
tke mortgagor shall be abeclutely "debarred 
of ell right to redeem {ће property,- "and 
wko “has mot ' enforced that decree and has 
not paid in ike deeretal amount within 
ike timer, can subsequently biirg a sesond 
enit for It ‘demption cf the mortgage in recp eet 
cf xwbieh .tusli first- decree was obtained" 
рр: 47.49, ж NS 


The deeree in the Full Berch «sce was 
ennsualy worded. ‘It provided . thet on 
Gefaulb of pas ment, “the judgment віспі 
after the expiry of the jime fixed in the 
-deeree bg soneidered “ma adum, trant. 
lated by Krox, А.С. i вв “annihilated”, 
end. hy Banerji end Aikman, JJ., ag “non 
exisie nt^, à 


Tle learned Judges concurred in holding 
that a "morigegor . Кав, an unfettered right, 
to sue fcr redemption ппек Њафт right has 
. been. extinguished by.açt of ‘the paxties, or by 

80 ‘der cf а Court, They go on to sey 
that, baying regard to tke Provisions of 


(ву 10 A. 20h A, Yan (sen, Ind. Dee, 


2 
(х, в.) 188, Le 
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eeetions 92 and 93 of the Trantfer. of Prep 
criy Act, (whish seetions were in forse 
when the desrge in 1905, in this race, 
was pasted) the proper deeree jn a redemp- 
tion tuit should have ordered. “ander the 
last clause of sestion 92, that in default 
of the payment dirested under the previous 
provisions of that selon, the mortgaged 
property te sold, 


“Phen. under séglfon. 93 it жаз "орап to the 
mortgagee to apply: for tha -ale ‘of the 
mortgage fed property, іп which. event -the 
Ocart ‘shail order that the moy tgaged- prop: 
„erty or a suffisient part thereof be sold, 
and that the proseeds of the sele (after 
detrasies od khe expenses of {ће "sale) 


property ‘feted by ‘the анну both -ba 
extingyjshed,! б : 


The Fall Benah held thet аба, the 
defendant obtained an` order - of ‘sale 88° 


-proyided in section 93, the. mortgage was 


not “exlinguished, and - that, therefore, (һа 
eauity f redemption remained. intast and the 
mort gagor's:right ta redeem still substated, " 


At the same time, “however, it’ was 
pointed - out, that. ‘yen, it the deeree i in ikg 
redemption iuit ‘waa peh drawn m accord- 
insg with. the law, mevertheless :ib might 
ke so werded - that, if alcwed to betome 
final, it would tar а sesond suit, Фор re- 
demption ty the rule of res judicata, and, 
as. apse in paiet, нна жаа mace {о 
Жети v. 80 d ZA bs tha deorea 
provide at in 0 ent wil 
tke period fixed ty the c ponam. d 


gegor shall be debarred from redeeming” (he 


y ргорегі y afterwards. 


What I think, therefore, we have-to do 
here is to ecnetrua the deeree in the previous 
-ace of 1905, ard seg whether, though, not 
framed in ‘agcerdanee with Jaw, it bas deolar-, 
ed that the result of поп:раушерё was then 
desided Ву the deerea to: involve tha ex. 
tic guiehment of (Ее mortgage, and во, dnt. 


(Фф 1ў № е6 4 M. L, J, £8j 6 Ind. Deo, (s. 2) e. — 
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‘the, plaintiff from ever again suing to 
redeem. 


Mr. Howard fcr the respondents strenuous. : 


ly. argues that this isso, Hesays: The 
guit was a suit for redemption, it was 
deerced and the amount, very different from 
that alleged ty the plaintiffs, was determin- 
ed and the plaintiffs were givan a fixed 
time within which to paythat amount, in 
which case their suit would ba decreed with 
the nesessary oonsequenses ; if they failed 
io pay in the money вв direeted, their suit 
“would be eonsidered dismissed", This, he 
argued, meant that the Court held that 
failure to pay in time involved not only 


that the suit was dismissed but that any. 


subsequent suit must be dismissed, because 
the decision &mougnted ёс са declaration 
that the right to redeem had been exting- 
nished. ` 

The deereo gertainly docs not səy so; 
nor does it say anything about the ex- 
'iinguishment.of the relations of mortgagor 
and mortgagee, or that the right to redeam 
will hanaeforth be barred (as is the Madras 
cate, sited supra), 


I-think the reasonable icterpretation (in 
thé absense of anything obviously to the 
oon'rary), is to hold that the deeree means 
what it rays, that i>, that the cuit will be 
di; mied leaving tha parties in the position 
they: oesupied when the suit was brought, 


Fall ' Bench on the deesres in the oase 


before 16, 


To fold obherwis» would mean that the 


"Court deliberately in*endad thab the plaintiffs 
ghonld be debarred, in the event of their failure 
{о pay the degretal amoznt in time, from 


obtaining the possible advantage they might’ 


be entitled to, ifa proper decree had been 
prepared and if the proper procedure 
indicated in section 93 had besn adopted by 
the mortgagees. It might ke that only a 


part of the mortgage] property would have 


had to be sold to satisfy the mortgage: 


debt, in which casa (he surplus of the sale 


monies,- if any, and-the balanse of the 
property unseld, would go to the martgagors 
plaintiffs, free of all liability, because the 


mortgage and the security for it, would both: 


bg extinguished, 


In the fase of very elear and unmistakable. 


words, in tbe deeree, I would:be loath to 
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Aisimilar interpretation was pub by the - 
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give ít thie, unneosrsarily bread interpreta. 
dion. ^ .- owe ee i 

In my opinion, the appeal shon!d be allowed, 
the decrees of both lower Courts be eet acido, 


-and the , ease returned to the Trial Court 


tbrcugh the District Court to ba restored 
to its original number and tried according 
tolaw. Costs throughout, ineladiag in thig 
Oourt-feas on the higher ssale, to ba costs in 
the sausa. 

Өтплвт, J,—] eoncar. I hava nothing to 
Add to the desision that the suit is not 
pemature, and very little to add on tho 
remaining point. К 

In view of the Fall Benesh decision in 
Sita Кат v, Madho Lal (1) there seems to me 
tə ba orly one question whish requires an 
answer. Did the decree of 1905 expressly 
or impliedly debar the plaintiff from 
redeeming ina fature ruit, and extinguish 
his right of redemption unless he paid the 
amount desreed within tho time preseribed Р 
I wonld, agreeing with my learned brother, 
answer that question in the negative, 
The appeal should, therefore, be allowed. 

By тав Covst:—The appeal is allowed, 
Tse decrees of both lower Courts are ref 
aside, The suit will be remanded to the 
Trial Court, through the District Judge, ta bo 
restored to its original number and tricd 
actording to law. 


R. N. & W. C. A. Appeal decreed, 


BOMBAY HIGH COURT, 
rv. ExrRíAORDIK4RY APPLICATION 
| No. lor 1922. 
Mareh 22, 1922. 

Present; —Sir Norman Maelsod, Кт, 
Ohief Justiee, and Mr, Justise Kanga, 
BACHUBAIJHIRAD-—DzrENDANT 

` — APPLIQANT 
versus 
IBRAHIM ISAK MOTIVALA AND OTHEBS 
= PLAINTIFFS — ÜPPONENIS.: 

Hwecution of decree—Ex parte decree, application 
io seb aside—Fresh vokalatnama, whether nacessary— 
Bombay Pleadera Act (XVII of 1920), s, 10 (8) whether 
exhaustive — Civil Procedure Code (Act V of 1908), в. 115 
—Hearing on merits refused Dy lower Court — Revision, 
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An application to set aside an ел parte decree is a 
‘proceeding connected with the guit. — ' 

Section 10 (8) of the Bombay Pleaders Aot is not 
,exhhustive. Where a Pleader files a vakalatnama 
at the original hearing of a proceeding, it is not 
necessary for him to obtain afresh vakalatnama for 
the purpose of an application to set aside an ед parte 


"decree, [p. 171, col, 1.] 
A High Court i is a asa to interfere under section 


115 of Z ho Civil Procedure Code where the Court 
below has refused to heara party on the merits 
without just grounds [p, 171, col, 1.] 


Civil Extraordinary Application against 
‘av order passed by the District Judge, Thana, 
in Missellaneous Appeal No, 10 of 1921, from 
an order passad by the First Class Sabordi- 
nate Judge at Thana, i in Application No. 46 
of 1921. 

: Mr, D. R Patwardhan, for the Ápplio1n*, 

Mr. B. J. Des, (arith him Mr. P. B, 


Shingne), Opponents. 


JUDGMENT, —This is an i wonllaation ia 
revision which involves a very important 
question of prastice, The fasta are that the 
plaintiff brought a suit in the Oourt of the 
First Class Subordinata Judge of Thana to eject 
the defendant. The defendant had instrueted 
a Pleader, Mr. Patil. When the suit came оп 
for hearing on the 7th Jaly 1921, Mr. Pati 
was absent, but he bad asked another Pleader, 
Mr. Karkhanis, to attead to tha case for him, 
Mr. Karkhanis asked for an adjournment aa 
he had no instraetions, bat this was refused 
and the hearing procaeded ez parte, Al- 
though Mr. Karkhanis did not take any part 
in cross-examining the plaintiff's witnesses, 
when the Judge having heard the svidenca 
was prepared to pass a decree against the 
defendant, it does appaar that Mc, Karkhanis 
addressed the Court on the question how 
mush time was to ba granted to the defendant 
for giving up the premises. 

Thereafter an application was made to 
restore the suit to the Board. The applica- 
tion was made by Mr. Karkhanis who did 
not file a fresh. vakalatnama but signed the 

` applieation as "for Ме. Patil.” The learned 
і Judge treated the application as one to. set 


aside the ez ‘parte desree; and it doses not ~ 


appear that he eonsidared that the suit had 
been heard and disposed of--under O. 
XVII, r. 
applieation to set aside an ex parte desree was 
& distinctly saparate proceeding, ao that evea 
Mr. ‘Patil could not have made the application 


without a їгеві. yakalainama, Asesordingly . 
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fore the Distrist Judge. 
whether an appaal lay to that Court or to the 


8. Bat he considered that tha’ 
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Mr, Karkhanis aould not make the appliea- 
tion for Mr. Patil. The result was that the 
appliaation was dismissed without being 
heard on the merita. 

An appeal against the order was filed bs 
A question arose 


High Oourt on the ground that the original 
ease in whieh the application was made 
to the First Olass Subordinate Judge was 
в spesial jurisdiction cise, Ws do not think 
it neses ary to consider. that question at 
present, a3 we are now dealing in revision 


with the order of the  Distrieb Judge 
dismissing the appeal. Thelaarned D strict 
Judge ва1й: 


"Now an appliaation to вэб eside a decree 
1s not like an applisation to exeente the 
decree, but isan entirely new prosseding, 
outside that of the suit. This is the 
natural view of the ease, and is supported 
by the authorities cited by the learned 
Subordinate Judge, especially page 158 of 
the High Oourt Manual of Civil Circulars, 
where it із expressly stated thatan app isa- 
tion to sst aside an eg parte deczaa із to ba 
insluded in the procaedings whish do‘ not 
form, part of the suit.” 

No doubt Ohapter IV of the Manual of 
Civil Oireulars is headed: “Miscellaneous 
Proseedings requiring Judicial Inquiry" sand 
ineluded under paragraph 1 are proseedings 
on applications under О. IX, r, 13 to 
set aside an ex parte deeree. It may very 
well be that for administrative purposes 
proseedings on sueh “an applisation may 
be filed under the heading "Miscellaneous 
Proeeedings", but they are none.the lesa 
proceedings seonnested with the suite.aad 
whether the suit is restored or not, certainly 
Sush proseedings would hava to be considered 
with the proreedings in the suit, if the, 
matier eame before & higher Court. We 
do not think, therefore, that the passage in 
the Manual of Civil Circulars really desides 
the question before us. s 

Then ‘section 10of the Bombay Pleaders 


'Ast (XVII of 1920) has been ‘referred to,' 


and it is inferre] from sub-sestion (3), 
whieh states that “where а Pleader has 


. filed a vakalainama at the original hearing 


of a proceeding it shall not be necessary 
for him’ to obtain a fresh  vakalatnama 
for the. purpose of an application for review 
of judgment, or of an application under 


Vel. LEI) 
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sestion 144 or section 153 of the Code of 
Civil Prosedure of 1908. or under O. 
XLV in the First Schedule to the said 
Code, or for the purpose of an appeal under 
the Letters Patent," that a fresh vakalat- 
пата ia neeessary for the purpose of an 
appleation to set aside au ew parte deeree. 
‘Here again we do not think ‘that section 
10 (8) is exhaustive, and that it should 
compel us to deéide that if a party or his 
Pleader is late in attending в. Court; and 
"his cage comes oa for hearing in his ab:enae, 
the Pleader, if ha appears after the sase 
‘has been decided, cannot ‘be heard until 
be has gone back to his client and obtained 
a fresh vakalainamas authorizing him to 
make ап application to set aside the ez pate 
deeree. After all there rules with regard 
to vakalainamas are only prescribed in 
order that if a party does not appear in 
person, the Court may know that the 
person appearing on his behalf is competent 
io appear. 16 seeme to us to be taking an 
extremely narrow view of the rules with 
regard to vakalatnamas to sey that the 
effest of the old vahalatnama had expired aa 
soon ав the ez parte deeres had been passed, 
and that it would be nesersary before a 
Pleader could be heard that he should obtain 
a fresh one, It seems to us, therefore, that 


in this case the defendant was entitled to’ 


have his application for the restoration of 
the svit to the Board, whieh has been 
diemissed on a teshnioal point, heard cn 
its merits, 

Lastly, it has been argued that the case 
doesnot come within section 115, Civil 
Procedure Code. It seems tous that wher- 
eve we are of opinion that the Court 
below has refused to hear a party on the 
merits’ without just grounds, we are entitled 
to interfere. Wo, therefore, direct that the 
applieation for the restoration of ‘the auit 
to the Board should be ‘heard on its raórita 
by: the’ Subordinate Judge. We think that 
Plaintiffs Should have an’ opportunity of 
$rguing before the Subordinate Judge that 


the ‘6pinion he has expressed in his previous. 


judgment that the suit had been desided 
' ez parte was wrong: Costa of the applieation 
will abide the result of the application 
before the Subordinate Judge, ` 
mE : , Bule miade absolute, | 


a 
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LAHORE HIGH OOURT. 
Second Civit Arrear No. 892 or 1919, 
March 22, 1922. 

Present: :— Mr, Justice Broadway and 

„ Mr, Justice Abdul Qadir. 
DUNI asp ANUTHER —DEFENDANTS— 
' APPELLANTS 
E versus 
MALERI RAM-—PLAINTIFF AND 
N AUHRYA RAM AND AROTHER— 


 DEFENDANTS— R:18PONDENTS, 
Limitation Act (IX of 1908), Sch. I, Arts. 142, 144 
—-Buit for possession against alleged leasee—Plaintify, 
failure of, to prove lease— Onus as to possession, 


In a suit for possession on the ground that the 
plaintiff is the owner, and that the defendant holds 
‘under a lease, if the lease is denied and the plaintiff 
is unable fo prove it i5 is necessary for him to prove 
possession within 12 years of the date of the suit and 
the onus is not on the defendant to prove adverse 
possession. [p. 172, col 1.] 


` Seaond appeal from a desree of the 
Distriet Judge, Ambala, dated the 2186 
January 1919, varying that of the Subordi- 
nate Judge, Second Class, Ambala, dated the 
14th December 1918. 

"Dr. 8. О. Narang, for the Appellants, ' 

. Mr. B.D Qureshi for De. Nand Lal, for 
the Respondenta. : 

JUDGMENT.—The plaintiff in this tuit 
sued the defendants for possession of three 
abops, alleging that they were his property 
and had been leased by him to defendants 
Nos. 1 and 2 some nine years prior to suit. 
He further alleged that the baht in which the 
lease was entered had been burnt on the 
12th February 1909, whieh fast he had 
reported to the Polise. The defendants 
contended that the shops had been in the 
possession of defendants Nos, 1 and 2 ever 
sinoe the time of their ancestors, and denied 
that they had exeonted any lease in favour of 
the. plaintiff. They also pleaded that tho 
suif was barred by time. The plaintiff also 
claimed damages or mesne profits. 

The Trial Court held that the plaintif 
had proved his title to the shops and that 
the defendants had ‘failed to prove that 
they had been in possession for over 12 
years, A decree was accordingly grantoi 
to the plaintiff for possession with Rs. 72 
as damages, The defendants appealed to 
the District Judge who dealt very briefly 
with the question of limitation and, agreeing 
with the Trial Oourb on the question of 
plaiatifi’s title, dismissed the appeal, modify- 
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ing tke Trial Court's decree by disallowing 
the. sun of Rs, 72 decread as damages. 
Against this decree the defendants have 
some up: to this Court in second appeal 
through Dr, Narang, snd we have heard 
Mr. Kureshi on behalf of-the plaintiff. 
respondent, . 

The only point taken by Dr. Narang is 
that of the applisability of Art. 142 or 
Art, 144 of the Limitation Act, The issus 
on the question of limitation was: ..[s 
plaintiff the owner of the shops in dispute and 
has he a subsisting title?” This point has 
been desided by the Courts below as though 
it was ineumbant on the defendants to prove 
their adverse possession for a period of12. 
years, It has bsen urged. by- Dr. Narang 
that this view is wrong and that the issue as 
framed clearly made it inenmbent on the 
plaintiff to prove the requirements of Art, 
. 142, namely, that he had been dispossessed, 
or had discontinued his possession, within a 
period of 12 years. The plaintiff alleged 
a lease, This lease he has been unable to 
prove. In-the face of this сігэпшзіапоз wa 
are unable фо see that the onus of proving 
adverse posieisisn shifted -on to the defend- 
ante, for before the plaintiff soald sussced 
it was necassary for him to prove a subsisting 
titla at the date of suit. The Courts below 
have been unabla to find on the facts in this 
case that the plaintiff hal dissharged- the 
ónus placed upon-hiin, and withont any valid 
reason for doing so they erronsously shifted 
the onus on to the defendants to prova their 
adverse’ possession for. 12 years, Wedonst 
think that this was justified. Inasmash as 
the plaintiff has failed to provo his sub s‘stigg 
title at:the date of suis, his suit should hago 
been dismissed as barred by tim». In this 
view we are supported by the authorities oited 
at page 612 of Rustomji’s Limitation Ast, 
latest’ edition; see also Mohtma Ohunder 
Mosoomdar v. Mohesh Ohunder Neoghi (1). 

We acsordingly accept this appeal and 
dismiss the plaintiff's sais with costs through- 
out, Ma Е 

W..0. A 

(1).16 ©. 478; 8 Таа, Deo. (м, в.) 312; 16-1, A. 28; 
5 Sar, P.C. J. 821.(P. C.). А 2 


Appeal accspted, — 
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.' SITABLI NAGESH DEGAI t. PARVATIBAI HAGSSH ЮЕВ:Т, 


„1915 in 


21995 of 


BOMBAY HIGH COURT.. 
Srcosb Crvis Apbran No. 519 09» 1991, . 
| Apil3, 1922  . ^ - 
‘Fresent:—Bir Norman Maeleod, Kr., 
Chief Justice, and Mr, Justica Shab. 
SITABAI NAGESH DESAI— 
Praintivy— ÁPPRLLAMT 
` tefius. NI 
PARVATIBAL NAGESH DESAT 
AND AvoTaTeR—Devenvasta—Rrspoxdants, 
Hindu, Law—Adoption ‘of daughter's husband, 
-validity of. s А 


Under Hindu Law, the adoption of а dauphter'g 
husband is vali li A 

'Saeond appeal from the decision . of the 
Assistant Judge, Belgaum, in Appeal No.236 
of 1920, eonfirming a decree passed by 
the Joint Subordinate Judge at Balgaum, in 
Civil Suit No. 278 of 1919. - 
- Messre. A. 0. Desat: and D. B, Manerikar, 
for the Appellant. _ o : 

"Mr. Q. 8. Rao, for Respondent No. 2, . 


J р JUDGMENT, woe 
М.оькор, О, J.—The main question whieh 
has been argued iu this appealis whetber 
the adoption by the first defendant of her 
daughter's husband was valid. The ques- 
tion arose in Seeond Appsàl No. 911 of 
a case amongst Sudras, and 
although there is no judgment, the Appellate 
Court eonfirmed the deeision of the lower 
Oonrt that tke adoption was valid, No 
authority has been eited for the proposition 
that in Hindu Law thera із а direst 
prohibition sgainst thé adoptioi of the 
daughter's husband. We ara asked to hold 
that it is invalid on the ground that by 


‘the adoption the husband in effest bécofhes 


the Erother of his wife, and, therefore, we 
should ourselves lay down. that asoording 
to theru!es of Hindu Law the adoption of 
a daughter's husbard is invalid. For 
mycelf, I should say in the abserce of a 
prohibition it would bə d.ffienlé to hold. 
that such an adoption, however undesirable 
it may ke in ordinary eiroumstanees, is 
invalid. In this oase the widow appears 
to have been erdeavcuring to carry. out as - 
far as possible the wishes of her husband 
who had‘ expressed a desire that the - sons 
of one.cf his danghters should be adopted. . 
However both {ө sons of the -second 
respondent died, and, therefore, no daughter’s 
son was available for adoption, 


at И 
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: IA was also argued. that there was: an 
implied prohibition agains the adoption of 
ару, опе, other. than, a dangbter's son bub 
alt that. the evidense. shows is that it waa: 
the. desire of tbe husband thata daughtar's 
son. Should be, adopted, and is aannot; ho. 
inferred. that if а daughter's som was nob 
available the, husband prohibited the adoption 
ofany one els», The appeal is dismissed 
with. costs. 

Блан, J.—L agrees, 


Ni, Ke, Aprez! dismissed., 


ae 


ALLAHABAD, HIGH COURT; 
Веаока. CIVIL, Appear, No, 135. or 1921... 
May. 19, 1: 22. 

Pressnt :— Mr. Justice Stnart-and 
Mr, {astiea, Kanhaiya, Lal. 
ARJUN, SINGH.— DnFRxDANT.— ÁPPELUANT. 
versus, 
PARBATI—PLANII TA REIPONDANT:, 

Cause оў action—Damages, suit for, against An SUCCOBSR. 
Sul: plaintiff, when lies—Civil Procedure Code (Act V. 
of- 1808); в. 144: (1); (2); application of. 


Where.the- institution, of, woivil suit involyés ag. 
a, necessary, consequence, an, injury; ta. the, prope. 
erty of the, party, sued, which cannot be, com. 
penaated'by the ‘grant of costa in the action, a suit: 
for, dama, Нез. against the. party- institnting-the- 
Buit, Seotion:144 (2) of; the: Gade of, Ciyil: Procedure 
is no bay to,such, в guib, becanse, whore restitution 
cannot be obtained by.application under sub-section, 
(1)- there is. по’ bar to the institution ofa regular 
Buit: [р. 174, coh Ipp: 176, ool; 1;]. OMA 

Мом, Mohan Missar. v, Surendra Narain. Bingh;.26 
Ind. Cag, 286;42.0. 550; 18.0., W, N.. 1189; 21, 0, In 
.J» 68, dissented from. ; 

Quartz. Hill'Gold' Mining Co, v. Eyre, (1883) 11 Q; 
B: D; 674; 52 1: Ji. ©, B;488;49L, T, 249; 81: W, Ri. 
008, referred:to, Р ` . 


Second apnenl;from; s.desree;of the: District: 
Judge,Mainpuri. . n 

Mosers., Narain: Prasad, Asthana. and. Shame. 
bhu: Nath Ohaube, for; the Appellant. 

Ме. А, S. Dube,forthe Respondent;  . 

JUDGMENT,—The, fasts, ofi: tho. suit. 
out. of; whish. this appeal arises: are; these; 
Gangs, Prasad. Tiwari, died, in. -Mainpari: 
in, 1911., Ho;left.a- widow: Mugammat; Parbati, 


. has; 
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ish Veg E 


Arjun Singh - claimed: to bs his adopted: son. 
Musammat, Parbati set up.tha& Arjun Siagh 
жаз. not the. adopted son of'Ganga Prasad. O: 
the, 8th Os'ober 1911 Musammat Parbati and 
Arjua Singh exeeuted an agreemant in 
writing by which they undertook to refer their 
disputes to the arbitration of a eartain Dambar 
Lal. Dambar Lal asaepted tbe arbitration 
and meda an award on. the 8th Novemb:r 
1911 by whioh ba awarded a mo’ety of the 


' , dabts. due to; the.deacased to Arjan Singh and 


the remaining. moiety to Musammat Parbati, 
He awarded. Musammat Parbati a. life. interest 
inother property, - Arjun Singh instituted a 
anit on, the-6th: May 1912 against Musammat 
Parbati, for a declaration: that; the. award in 
question was. of: no-effest, as.agninst him. and 
that, Һе. was: the:adopted ron. of: Ganga Prasad 
and tke owner of- the entire; property, left by 
the latter. ` 

E Tbe.learned: Subordinate.Judga.of. Mainpuri 
deereed. the.guit; in.hís favour. by mjudgment 
of the 3lst Maroh 1913: and. Musammat 
Parbati: appealed, tothe. High Court who.on 
the 16th November 1915. found that. the 
award: wag a, good, and. binding award. and 
dismiss2d; Arjun, Singh’s guit. 

The: present. suit has. been. brought by 
Musammat Parbati against. Arjan Singh 
for damages: suatained.by her in. consequence 
af, his, sni, Tho lower Appellate Court haa 
decreed. her relief to. a.0ertain: extent, It 
allowed. her; compensation in respect 
оѓ ће, bonds.whish besame. time-barred. bet- 
ween the, 3lst. March 1913: and the 16th 
February: 1915, the. period. during. whish sho 
was praoluded from: suing on the tonds 
owing, toj the existerce against. ber of. tke 
iudgment. of: the Subordinate- Judge which 
was. eveninaly set. aside, Arjun. Singh 
appeals.to this.Üourt. on, а. prayer that: the 
whole. suit, of: Musammat, Parbati should 
stand. dismissed. Musammat Parbati files 
eross-objestions. requesting. that. she-shonld 
he:granted.relief.more than; Wwas:allowed hor 
by; the lower: Appellate :Oourt. 

The, first.plea taken by. Arjun Singh is that 
no.such, suit.as. that brought by Musammat 
Parbati. ean: lios. In:support-of' this plea hig 
learned Connsel:relies.in the main, oma daoi. 
Bion: ofa, Beneh, of: the. Oaleutta: High Conrt 
in Mohini Mohan Misser v, Surendra Narain 
Singh (1). The facts in that ease wore that 


(1):261nd. Ова, 296; 42. 0, 550; 18.0, Wy N,. 1180; 
21 0, І, J, 68, І 
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Mohini Misser had. sued Surendrà Narain 
Singh for an injunotion restraining the latter 
from ereoting an Indigo Factory on certain 
land. A temporary injuvotion was given to 
the plaintiffand finally a mandatory injunetion 
was given to him by the Trial Oourt. That 
‘mandatory injunction was set aside by the 
District Judge but restored by the High Court 
‘of Calentta. Their Lordships of the Privy 
Oouneil subsequently decided on appeal that 
the plaintiff was entitled to no relief and 
dismiesed the suit. The defendant then 
sued the plaintiff for damages in respect of the 


: logs that he had undergone owing to his 


inability to earry on the indigo business dur- 


‘ing the period · that he was restrained under 
the orders of ‘the Trial Oourt and the High 
Court. The Beneh decided that no such suit 
for damages could lie. We regret we are 
unable to assept the view of the law taken 
by the learned Judges in desiding that ense. 
Great stress was laid by them upon the 
observations of Bowen, L, J., in Quarts Hill 
Gold Mining Oo. v. Eyre (2). We have 
looked to the decision of the Court of 
Appeal in that ease for &uthority, but we 
do not interpret the authority of that case 
as it hasbeen interpreted in the Calcutta 


. ease to whieh we have referred. We find 


it, on the eontrary, to support ilie conelusion 
that ench а buit as thisdoes lie. It was 
laid down therein that the mere failure ‘of а 
litigant to establish his elaim toa relief in 
a civil suit does not nesessarily—in fact: 


does not usually—give the suosessful party’ 


& cause of action for damages ‘simply 
by reason of his enccess. Hven- if än 
action has been ‘brought falsely and 
maliciously and without reasonable or -prob- 
able cause, ib -does not follow that thé 
bringing of the aetion will furnish а sause 
of action in & subsequent suit to thé person 
who has been:sued. The first step is to 
prove special damage, and in the absenee of 
fhe proof of spesial damage no aclion for 


, damages will ordinarily lie. The reasons 


are shortly that the bringing of an ordinary 


- ‘action доев not asa natural or necessary con: 


ae 


elusion involve any injury to а man’s prop- 
erty, ond, further, that the only eosta 
whioh the law resognizes and for whieh it, 


: (2) (1888) 11 Q. B. D. 674; 62 L.-J. 0; B. 488; 49, - 
T.I. 249; 31 W. R. 668, HE . с 


КОТАН OASES! 


. that 


' that the: award- was 


, (1932 
will compensate him, are the вовёв properly 
incurred in the action itself, For this the ` 
suecessful defendant has already зеп eom- 
pensated. Therefore as stated by Bowen, L. J., 
the bringing of such an aetion even malisi- . 
ously and without reasonable or probable - 
cause will not ordinarily support a subsequent 
astion for malieious prosecution. But the case’ 
is different where the bringing of an-astion' 
does as &nesessary consequenee involve an 
injury to property which eannot be compen- 
gated by the grant of éosts in the aetion and 
iu that very case, Quariz Hill. Gold Mining 
Oo, v. Eyre (1), 16 was held that an action 
did lie for falsely, maliciously and ‘without 
reasonable cr probable eause presenting 
a petition to wind up a trading company. 
What are the fasts here P Arjun Singh, 
after agreeing to have the dispute as to the 
property with Musammat Parbati desided by 
the award ofa competent arbitrator, resiled 
after the award had been made, and inatitut- 
ed a suit against Musammat Parbati in eon- 
sequenee of whieh she was deprived for a 
eertain period of all right to enforce 
the payment of certain debts due to 
her deeeased husband -with the resul& that 
their paymentin eertain instances became 
impossible owing to the action of the Law of 
Limitation. Here in a special damage 
following as. a direct consequense of the; 
action of Arjun Singh, eould Musammat 
Parbati have ‘recovered compensation for 
this-damage by the awarding . to her of coats; 
in the - previous, proceeding P^: We are 
satisfied that she eould have obtained no com-. ` 
pensation- in this manner: Could she have' 
obtained- that: éompengation under the pro- 
visions ‘of sectin 144 of the Civil Proeedure' 


“Goda ? We are of opinion that she eould поё: 


have. obtained eompensation-~under® that. 
neotiop, for the payment of damages in respeel 
of the injury which she had "suffered was” 
not, properly eonsequential on. the revers' 
sal of the Subordinate  Judge's. deerée- 
by the High Court, lt has to be noted 
the Subordinate Judge’s deeree. 
was merely for a declaration that = certain: 
award was bad in law and that Arjun Singh. 
was the - adopted’ son. of Ganga Pra- 
sad. The High Court direeted that the 
suit should be dismissed on the ground 
& good award 
and that the question as to whether | 
Arjun Singh was or was not the adopted’ 
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son-of Ganga Prasad did not require to be 
decided, As a result of- the dismissal 
: of the suit on appeal and the reversal of the 
decree, the question. of the paymentof damages 
to Parbati owing to her incapacity to bring 
suits from 31st Mareh , 1913 to 16th 
February 1915 certainly did not arise. So 
the provisions of seetion 144 (1) have no 
applieation, Sestion 144 (2) reads aa 
follows :— ‘ 

"No suit shall be instituted for. the 
purpose of obtaining any restitution or other 
relief which sould be obtained by applisa: 
tion under sub.teotion (1). 

We understand this sub-section to’ mean 
that where restitution cannot be obtained 
by applieation under eub-ecetion (1) as is the 
ease here, there is no bar to the institution of 
a. suit, Woe thus find that the relief whieh 
has been awarded to Parbati by the lower 
Appellate Court sould be legally awarded to 
her in а suit cf the nature whieh she 
` brought, and we find that on the merits 
she .was entitled to that relief. This 
conéludes the appeal, 


With regard to the eross-objestions we are. 


of opinion that the lowar Appellate Court has 
rightly desided the matter and thatit has 
given Musammat Parbati all the relief to 


which she is entitled and that it is not 


possible to grant her any more. For the above 
reason, we dismies the appeal and the arose- 
objestions, The appellant. will pay his 
costs cf the appeal and those of the 
respondent, -The respondent will pay ber 
own costs to the orcss-objections and those of 
the appellant, : 


RN 4 ppeal dismiesed, 


BOMBAY HIGH COURT, 
бесомр Отуп, Аррват No. 350 or 1921, 
April 10, 1922. . 
Present:—Sir Norman Macleod, Kr., 
Chief Justise, and Mr. Justice Shah. 
MARUTI BABAJL TOTRE anp ANOTHER— 
PLAINTIFFS— APPELLANTS 
versus 
MARTAND NARAYAN KULKARNI 


AND ANOTHER— DEFUNDANTA— RESPONDANTA, 
Dekkhan Agriculturist? Relief Act: (XVII of 1879), 


INDIAN OASES, 


' igue he agreed with 
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against—Agri- 
of—Property passing ‘to non-agricul- 
whether liable to attachment in 


8 22—Agriculiurist, monéy-decree 
culturist, death 
turist—Property, 
execution, ' | 

‘According to seotion 22 of the Dekkhan Agtioul- 
turist’s Relief Act, immoveable property is free 
from attachment in execution of a money-deoree, if 
it belongs to an agriculturisb at the timeof attach. 
ment. The protection, however, does not continue if 
the property passes on his death into the hands of 
his heir or legal representative who is not an agri- 
oulturist. Гр. 176, cols, 1 & 2] , 

Appeal from the desision of the District 
Judge, Poona, in, Appeal No. &8 of 1920, 
confirming a decree passed by the Sub. 
ordinate Judge at Khed, in Darkhast No, 
271 of1918. -. . ; А 

Mr. A. G. Desai, for the АрреПатёв, . 

Mr, V. D, Limaye, for the Respondents, 

JUDGMENT.—The appellants obtained a 
money-deerse against one Narayan Ballal 
in Civil Suit No, 415 of 1911 in the 
Second Olass Subordinate Judge's. Court at 
Khed for Rs. 685.10.0 and proportionate 
costs. · Narayan Ballal was described ав an 
agriculturist, and sonsequently as lon; as 
he was alive his immoveable property eould 
not be attached or sold in execation of that 
decree. On his death the plaintiff, sought 
to attash the property whish eame to his 
sons as. the surviving members of the 
‘joint family. ;Under saetion 53 of the 
Oivil Prosgdure Code the sons.of Narayan 
Ballal must be considered to ba hia legal 
representativer, and under seetion 50 the 
dearee-holder ie entitled to exesute hix 
deeree againet the legal representatives of 
the deseased. But it has been urged that 
it the -sons are not agrieulturists, the 
property is no.longer protcoted by seetion 22 
of the Dekkhan Agriculturiats’ Relief Aet. 

In the Trial Court the Judge found that 
the вопа of Narayan Ballal were поб 
agrieulturists, but he held that the im- 
moveable property was not attachable in 
the hands of the heira of Narayan even if 
it were, proved in execution ‘of a money. 
deeres.that they. were not agrieulturists. 

. In appeal unfortunately the District Jndge 
thought it was not nesessary to record a 
finding on the question whether the sons 
Were -egriquituriste, as, іп . the first plaee, 
he, sould- not do -so without further inquiry 
whioh - would necessitate а remand, and 
besause, in the sesond plase, on. the other 

‘the Subordinate 
Judge. The point is not covered by any 
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` anthority to whieh. we hava bean, ‘referred, 
fherafore,, the. matter. ойе оҒ first. impre:sion, 
Section. Asaya. | ae 

“Tmmoveable property belonging. ёб sm 
agrienlturist; shalk not be - attached. ' or sold 
im exésutión cf asy desreo or order passed 
‘whether before cr after’ this Доб domes 
info. force; unless. ЇЕ has. Been spesifically: 
mortgaged: for-.the re-payiment of the debito 
whisk 6009 decree: or order: relater, wird thé 
ввепгібу still sübsists.- For tho purposes cf 
any: sush attashment or dale as aforesaid 
standing, “crops s9all be deemed ts Be 
moveable’ property." 1 


The result of that section is that: when 
immovesble-proverty is; sought to He attached 
in execution of a money: dësreo, and: it is 
found. that at: the time cf attachment: seh 
property belongs (0° an’ sgrieuliurist, them it 
shall bs free from tbe attashment: But it-does 
not follow that rusk -Droteriion oju:idute 
wher the: agrioulturist:to: whom: the properly 
Delongs dies and. ће property’ goes: into: 
the Hands: of bis: Eeirror legal! reprecentative 
who: is wot sm agrioslturisf. [6 scems to: 
me that the section elearly denotes’ that 
the only: ques^iom to Be: decided when im= 
yovesble property 18: sought: to be-attasted 
for a money’deoree,. i5 whether’ &t that 
Hine it belongs to: air sgrioulturist or nof, 
and’ we: cspnot" read: into: ther ssetion’ any 
further, words: so at to: make: tHe: sesion 
read’ that. the: properly. should- still bs. proi 
tected’ from: attachment: if it once kelotiged 
toan agricolturist/ judgment debtor; although: 
it Has’ passed’ by’ inkeritance’: or other wide. 
into the limnuds- of a person: who: is not ad 


agrioulturists The objest: o£ the: section. 


was to protest їп: ех Hands‘ of, eragite 
turib immoveab‘e- property- belonging’ to 
in from whieh>-be derived the’ greater 
part: оѓ His ineome, and: the:zewessity: for 
suolt protection is: dt? onee? removed whew 
вові: property’ passes* into the-bandi of a 
person: who’ i& not an: agrieulturist, ^ It 
. seeme to: me; therefore, that: 16: the sons’ 
o£ Narayan’ Billal cannot’ satisfy the Court 
that: they" are: eerieulturiste;. the property: 
iy Table to’ Ueattached; Bit ав iliere: has‘ 
been: no’ finding опу this: question Бу the 
Distrist. Judge; the:caso must go Wack: t tle 
District' Court to resord: & finding om that? 
issue; . 
вве `0: the-Trial‘Court:for farther evidones; 
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and: if sesessary’ ёо: - remand: the: | 


(1922 
Suan, J.—The learned Distriof Jadge in 
this cisa lias acted прэ fh3 view that 
“on gors'ruing mcd applying ssotion 23 of 
the Dekklauü Agrieulturists" Relief Aat foc 
tlie: présent purpose, one must regard the 
respondsuts mitely ds repraseatatives of 
Nürayan's ésthte, aud must determine the 
liability. cf thé property’ Witt! referené» to, 
the liability fo whieh is was sabject in 
the bands of Narayan.” That. is s view 
with which I am іп sympathy; aud i£ 
may -bs that. the framers of thd Ac?really 
wanted to go ro ‘far. Bat wo have: to 
corstrus the words пей by the Legislature, 
and to determiie the. intention of thé c 
Eugislature from the plain miéxüidg of the 
words; It is clear that бзб: 22’ really . 
provides that immovésable" property Plig 
ing tó' an-agriculturist shall not: Бэ a’ faehed 
or sold: jx éxésutión of any dseres or'order 
pardéd: whether. béfore or after this AG 
comes int» fords In: thé ab:eucó of бу 
indication’ to the: contrary that would mean . 


that at the date of the attatimant or sale ` 
the: property must belong to а agriciliuria . 
When the  criginsl defendant) ` who was 
undoubtedly an sgricultürig*, disd; tte: pro- 
ретіу::бъавва: to’ belong: të him; ard thongh 
fór exécution. purposes’ it im tented: ds’ thé 
estate of the désedsed’ ii. the Kinds of his ^ 
legal representative ib must be taken to 
belong: at the-datecf the attacbrient to the 
Jegal: representative: Unless thé legal’ ré 
prezsntatiy is sliowntto: ba‘an agrieulturibt; 
the provisions! of seotion: 22 cannot: beheld 
to’ afford ari- axiawer'to’ ће applisation for 
exesutior: dzaitethim, IU 18: ratherstrangé 


‘that there.should be no reported: 0951510 


on. this’ point. though. the Ast has: béen 
in forces for many years. р 


И, Е, 8 * 
Case sent back, 

t n ° 
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^ 
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LAHORE-HIGH COURT, ` 
* ‹'Өксоир: Огу Appear No. 1772 or 1917. ` 
- : February 17, 1922; . А 
Рини Mes Justice Le Rossignol and - 
"Mr. Justice Abdul: Qadir. 
Меча SAIDAN AND OTHERS— ` 
DrvenpANTS—APPELLANTS° =~ 


= А veras, 
FAZLA AND DIR PLIO 
F "RESPONDENTS. | | 


isst etin. of es meaning оў 
Females, whether ашай. X. 

‘The word’ “aulad” “in its original Arabio ів 
the plural of the word "wald'- and means sons, but it 
"has acquired © a wider connotation’ in: Urdu, and is 
often used in the Benge, of ‘children.’ |р. 177, col. 2.] 

The expressions: ‘narina’ ’ or“dukhtari” are sometimes 
‘coupled with “айай” ав ‘qualifying adjectives, This 
itself indicates that, where the qualifying adjectives 


are not - added, the ‘word must be taken to be" 


‘used in ‘its generic sense including aulad pf both 
‘Kinda. [p. 177, col Z; р; 178, col. J.] 
Dhan Devi .v. Musammat ‘Malan, 14 P. В, 1900; P. А 


L. R. 1900 р. 148, approved, ~ 
| Rakhi v. Musammat Fatima, 89 P, R, 1802, ABMS 


proved. 


Second ER боа a deeree of th® 
Distriet Judge, J helum, dated the 30th March 
1917, reversing that ‘of the Munsif, First 
"Olaes, Gujrat, dated the “7th December 1916. 

‘Dr. Khalifa Shija- úd-Din, for the Appel- 
lants, 

Dr. Muhammad Iqbal and Mr, Gob.nd Eom, 
for the Respondents, 

JUDGMENT.—This is a reecnd appeal 
arising oub of à suit іп whish the plaintiffs 
eued for posression of csrlein land, whidh 
originally belonged to one Kamira, and is 


now mutated in (be name of Musammat Saidan, 


daughter of Musamma? Bakht Bibi, who was 
an only daughter of Kamira: The plaintiffs 
are admittedly the grandsons of Kamira’s 
brothers. The Court of first instanee dis- 
. missed the ‘suit, but on appeal it was desreed 
by the learned District Judge, against whose 
desision this sesond appeal has been preferred, 
We have heard Dr, Shuja-ud- Din for the 
appellanta and Dr. Muhammad tabal for the 
respondents, 

The sole cuestion in this ease is the con- 
struetion of a compromise arrived at in.1879 
between the predecessors in interest of the 
plaintiffs on the one hand and Sukha, the 
father of Musammat Saidan on the other, 
On the death of Kamira his widow exesuted 
a sale-deed of the land in dispute in favour 
of Sukha, her son-in-law. The predeesssora 
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M? 


M ee 


‘of the' plaintiffs contested this alienation 


‚ав collaterals of Kamira, and their suit ended 


іп в sompromise in which they resognized 


the sale in favour of Sakha as valid, stating 


‘that they had no longer any -objection to 
:the sale, that Sukha may become owner of 
‘the property by virtue of the sale, and that 
‘after him his ehildren will be owners, I‘ 


was agreed, however, that failing any children 
‘of Sukha the property would not go to 
.Sukba’s collaterals, but would return to the 
.sollaterals of Kamire, The words of the 
'eompromisé in vernaenlar are quoted in tho 
: judgment of the learned Distriet Judge, and 
‘there i is no dispute about them, except that 
: there:i$ a differenee between’ the parties ав 
to the interpretation of the following words 
oceurring in the eompromise :— 
"Us kí aulad зо hogi woh sab malik hogi.” 

The appellants contend that the word 
“азад” in the above sentense was used in 
i's popular sense, as including male and 
female, wshildrer, while it is argued on behalf 
of the respondents that the word meant only 
male descendants, The Counsel for the вр 
pellante'. refers to the ease of Dhat 
Devi v.‘ Musammat Malan (1), in which 
it has been. held that the plain meaning 
"of the word ' ‘aulad” somprises both male and 
female issue. Dr. Muhammad Iqbal, on the 
other hand, refers to eertain observations 
made in the e:88 of Rakhi `v. Musammat 
Fatima (2), „in whish an cp:nion was 
exprerscd that the word “ашай” where 
ured Бу. itself, denoted males related throu h 
males. . We think that in the present case, 
‘teking into sonsideration the whole sontext 
of the compromiee, the word “ашай? is used 
in. а sensé inelusive of male and female 
ohildrep; and, therefore, the view taken in 
Dhan “Devi v, Musammat Malan (1), 
offers a better. guidance for the inter. 
pretation of the term "aulad" in the present 
ease than that expressed in Rakhi ү, 
Musammat ' Fatima (2). It is true that the 
word “aulad”, iu its original Arabic meaning, 
is the plaral of the word “wald’ апа means 
sons, but it has aequired a wider sonnota- 
tion in Urdu and ia often usad in the sense 
of “children”, As observed by the learned 


Judges in Rakhi AL Musammat Fatima 
(2), expressions narina” or "dukhtar,". 


(1) 114 P. R. 1903; P. L. В, 1900, р, 143. 
- (2) 89 P, B. 1893. . | 
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PERDA VENKATAKRISHNAMA v. BOLISETTI VENKATRATNAVA, 


soupled with 

as .: qualifying: ‘adjectives. This - 
‘we think, indicates that, where the 
qualifying s&djeetives are not added, the 
. word. must bs taken to have been used: іп 
' itse generic sense ineludiüg .aulad of both 
Xinds^ As observed already the context in 
' the present case supports this view and it 


are sometimes “aulad”’ 


itself, 


пау · be ‘added that the use of the word ` 
“ашаа”. 


а]? in sonuection with the word 
seems also to ba iudisative of inclusiveness, 
We think, "therefore, that as'long.:as the 
daughters of Sukha are aliva the collaterals 
of Kamira. have-no. right to gat this properly. 

' "This appeal is, therefore, acsepted and. the 
suit of the plaintiffs is dismissed with оша 
иса" jt 

Appeal gepa. į 


“MADRAS HIGH OOURT. 
© буяп, Revision Penmon No: 90 oF 1591, 
| Мау 3, 1922, 
Present: :—Bir William Ayling, KT, Officiat- 
_ ing Ohief Justice and Mr. Justieo Odgers, 
PERLA VENKATAK RISHNAMMA— 
PLAINTIRE—PETITIONER — 25 
teraus 
' BOLISETTI VENKATARATNAM— 


А Deven pant—Reerox DINT. 
-Provincial Small Cause Courts Act (IX of 1887), s. 
‘17—Hx pàrte decree, setting aside of, without security 
or déposit, legality of. 


The provisions of section 17 (1) of the Provincial 
Small Cause Courts Act are mandatory’ and unless 
they àre complied with ‘an order setting’ aside an 
ea parte ‘decree is illegal. 


г Where-neither security for {ће decree prom is. Ue 


· giyen, nor the full'amount , of the decree deposited 
in Court ай. any time, an order setting aside an e$ 
pne decree is ultra vires and, must be set aside. 


г ' Petition, ander sation 95. of Ast IX of 1687, 
praying the High Oourt to ravise a- dosrea 
ofthe Court of the Additional Distriet Munsif, 
Terali; in Small Cause Suit- No, 1038 of 
1919, - - 

Messrs.. Р. Narayanamurtz iud K: Rimani А 
for the Petitioner. ў 

Mr. Р. Satyanarayana, for the Respondent. 

JUDGMENT.—This isa revision petition 
~ against ө deoree of the: Small Oause Oourt 


,Btanees, we direct each -party to’ bear 


dismissing the sait. А desros in favour of the 
plaintiff was originally passed ex parts.. Bat 
on the application of the defendant the ex 
parte desree was set aside. It is now pointed 
out on behalf of tha plaintiff, who is the 
petitioner befora us, that-the deeree “amount - 
was-not deposited. i in Court, nor was sesurity 
givenas iw provided in seetion 17. of the 
Provincial-Small Cause Oonrts Aot,- and we 
are referred to. the ruling ofa Fall -Beneh 
of this Court ia Assan Mahomed Sahib v. 
Rahiman Sahib (1) for the position that the 
provisions of seetion 17 (1) of the Provinsial 


-Smal Cause Courts Aot are mandatory, and 


that unless they are coniplied with, the order 

setting aside the ex parie decree, JB. illegal, ` 
This appears to be so. In this ease no sesurity 
for the decree amount was given, .aüd. only 
half the. desreo . amount was deposited 


"subsequent to the, ‘application to set ‘apide- 


the order, We have made a spasial referense 
‘to the lower Court “at the instanes of “the 
:yespondent-to ascertairi-whether-- the full , 
amount was at any time deposited and from ' 
the report now reseived itis clear that the 
full amount has never baen- deposited. The . 


order setting aside the deeree was, therefore, ' -` І 


ultra vires. The desreo now under’ revision 
is set aside and the ex parte decree . 
originally passed restored. In the eirsum- 
his 
own costs throughont, 


t2; EE Petition allowed. . 
V. NY. ` i 


(1) 55 Ind. Cas, 977: 48 M; 673; 11 fie W, 343) 8 


"M. L. J. 589; 28 M. u, T. КД (1923) Mo W.N. 75: 27 


мл» T, 218 (P. В.) | 
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CALCUTTA: HIGH COURT. 
APPEAL FROM. A PPRLLATE. DgOREE No, 1£05 
or 1920. 

April 28, 1922," ~ 
Pres:nt :-—Мт, Justica Ghose. 
KUSUM BANDHU OHAKRAVARTY AND 
ANOTBER—Derenpants Nos, 3 snp 5 — 
. APPELLA¥TS 


А Ў versus : 
RAMDAYAL BHATTACHARJEE— 
] Pra: pF —RüsPONPEMT, { 
Civil Procedure Code (Act V of 1908), s. 2 (11) — 
Legal representattve—Enecution sale—Person ín pos- 
session of deceased judgment-debtor's property, 


: The pergon in possession of a deceased judgment- 
debtor's property which is sought to be, sold iu 
execution of s decree, is his legal representative 
according tothe définition in section 2 (11 ) of the 
Code of Civil Procedure and an execution levied 
against him ів proper Гр. 179, оо], 2] ` - 

` Khiarajmal v. Daim, 32 С, 298 at p. 8V7; 1 0. L, J. 
581; 82 I. A. 28; 8 Sar. P. О. J. 784; 9 О. W, N. 201 
Р. 0,5 2 А, L.J. 71; 7 Bom L, R. 1, distinguished, ` 


Appeal against the decrea of the Addi- 
ficnal.Distriet Judga, Sylhet, dated the 
6th of April 1920, effirzisg that of the 
Fist Couri at that plase, dated the 10th of 
February 1919. | 


FAUTS appear from the jadgmert, 

Babu Birendra Coomar De, for the Appel. 
lants.—The defendants are appellants, The 
appeal arises out of a anit for deelaration 
of title to and eonfirmation of possession in 
the lards in suit on the ground that they 
belonged to Sarbanunda, Plaintiff's ease is 
that Parbati is the legal representative of 
Sarbanunde. Under the old Code there was 
& eorflict of opinion as to the meaning of 
legal vegresenictive. That has, been put an 
end to by the definition given in the Code 
of 1908, It includes an exeeutor de son tort 
whish means a person who. administers an 
estate without lawfal authority. Their 
case ia that this man Parbati wes doing all 
there things by viriue of his legal 
right, The lard is waste and the plaintifi’s 
case istkat Parbati ont fuels from it; Plaint- 
iff does not say that Parbati was adminis. 
tering the estate. Refers to Dinamont 
Ohaudhurant v. Hlahadut Khan (1) section 265 
of the Indian Suceession Act. І submit: the 
mere act of cutting fuel from a waste land 
does not make a person an exesutor de son 


_ (0) 8 0. W. N, 848, 
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tort, The rights ОЁ the legal heirs cannot 
b» prejudiced. Refers to Khtarajmal v, 
Daim (2), Malkarjun v. Narhari (3). 

Babu. Hemendra Ooomar Das (withhim Babu 
Benoyendra Nath Palit), for the Respondent, 
was not ealled upon to reply. 

JUDGMENT,— The plaintiff brought the 
suit out of whish this appeal arises for 
declaration of title to and confirmation of 
possession in eertain lands on the ground that 
they:belonged to one Sarbanunda, Certain 
persons.obtained a decree against Sarbanunda 
and exeonted -the.desrea against him, Dur- 
ing the course of the execution, Sarbanunda 
died and Parbati, the brother of Sarbanunda, 
was substituted-in his plase as- his legal 
representative: on the record. In exeeution, 
the disputed lands were scld and purchased 
by опе Bharat. The plaintif then purchased 
this property from Bharat. Bat when ho 
sought for registration of hia name in tho 
Oolleotorate, his name was not registered 
apparently on the objestionof the defendants 
and this led him to bring this suit, 

The suit hag been decreed by both the 
Courts below and the defendants Nos. 3 and 
5 bave appealed to this Court, ` 

The ground urged. by the defendants Nos. 3 
and 5, the sppellants to this Oourt, is that 
the execution sale: did not pass the title 
whioh Sarbanunda had in the property be- 
cause his estate was not properly reprosented 
in the exeeution proseedings. Sarbanunda, 
it is said, was adopted as а’ son in another 
family, and, therefore, Parbati who was hig 
natural brother was not his legal represerita. 
tive, but his legal heirs were the sister'g 
sous of the:adoptive. mother of Sarbanunda, 
The appellants have purehaséd the intereat 
of the said legal: heirs and they, therefore, 
say that the plaintiff having no lawfol title 
is not entitled to the deeree asked for ay 
against them, Both the Courts below have, 
however, found that Parbati was in possession 
of the property in dispute after tha death 
of Sarbanunde. That being во, he was the 
legal representative of Sarbanunda acsording 
to the definitionin seetion 2 (11) of the 
Code of Civil Procedure. Parbati, therefore, 


'(2) 32 O, 296 at p..817;10.L. J. 684; 82 [, A, 28; 
8 Bar. P. О. J. 784; 90. W. М. 201 (P. 0.5 2 А. L, 
4. 71; 7 Bom. L, R. 1. 

(8) 25 B. 837 вір. 862,6 C. W. М. 10: 2 Bom. L. 
R. 027; 27 L -A, 216; 10 M, L.-J. 368; 7 Sar, P. 0, J, 
789 (Р,.0.) 
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. was properly aubstil uted as the legal repra- 
sentative of Sarbanunda in the eresution 
proseedings; -and, therefore, the sale passed 
the title whieh Sarbanunda had in the prop- 
erty to the sustion‘pnrohaser, It is urged 
on bohalf of the appellants that -the fact that 
"Parbati bas been found to have been in pos- 
session of thedisputed property after the death 

- ‘of Sarbanunda was not suffisient to make him 
& legal representative under tha provisions 
‘of the Civil Prosedura Code as stated above, 
"buti it was neeessary that he should do soma- 
thing more. But dtt is not suggested what 
more wad neeessary in order · to constitute 
‘him’ the legal representative of Sarbanunda, 
‘Upon . the soneurrent findings of the:Courtg 
below, it is elear that’ Parbati had inter- 
meddled with the estate of Sarbannnda after 
his ‘death and I, therefore, think that he 
was the legal representative of , Sarbannnda 
within the ‘msaning ‘of the Code and the 
execution levied against him was proper. 
‘Reference wag made to the ease of Khtara;- 
mal v. Daim (2) and it. was ‘urged that the 

sister's sons of the adoptive mother of Sarba- 
порада not having been brought on the resord 
in the execution proceedings: on the death of 


Sarbanuoda, no title passed to the plaintiff, 


In my opinion, that case does not affect -the 
present question, becanre in that.ease it was 
found that the persons whose property was 
Bold were” not parties to the proceedings or 
“properly represented on the record. If 
Parbati was the legal representative, as- 
sording іо the definition in the, Civil Pro. 
sedure Code, of Sarbanunda; there eannot 
be any question that the muüotion.purchaser 
Bharat aeqnired в good:titls to the property 
and the plaintiff as purehaser from Bharat 
is justly entitled бо һе deeree asked for. 
The appeal :ia, therefore,” dismissed with 
возів. - 
m b. ^ + ч х 
Apreal dismissed. 
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. PRIVY COUNCIL. 
` APPEALS FROM THE Patna Hian Cover, 
February 9, 1922. | 
Present : —Lord Atkinson, Lord Phillimore, . 
Bir. John Edge and Mr. Ameer Ali. 
Hat BAIJNATH GOEN KA—APPALLANT 
versus , 
Maharaja Sir ВА VANESHWAR 


PRASAD SINGH — Бевронрект. 

Civil Procedure Code (Act V of 1£08), s. 47-—~Question 
‘relating to execution —Ijmali or joint estate—Decrea for. 
possession of certain respective shares—Subsequent parti- | 
lion Execution of decree in respectiof substituted shares, 


A decree, thongh for’ possession of certain res. 
paotive shares ina joint estate, may be executed in 
re&páct óf- the subióibuted shares on ‘a subsequent 
partition of the estate without’ an’ application for 
amendment of the decree being made to the Court 
which passed it, Enquiry as to what ere such sub. 
stituted” shares is a question arising within’ the 
meaning of section’ 47 of the Code of Civil Procedure; 
between the parties and relates to the execution and : 
~ satisfaction of the deoree, [p. 182, col. 2.] espe 


- Appeals from two deerees of the Patna High. : 
Court, (Sir Edward Chamier, Kt., О; J., and 
‘Mr, Justice Roe), dated the 24th April 1917, 
reported as 40. Ind. Oas. 508, reversing two 
orders of the Subordinate Judge, Monghyi, 
dated the 22nd February !9 6. 


FACTS. —The respondents or those whom: . 
they represent words the owners of a certain | 
Mahal Bisthezari in whish they helda large 
area ealled tjmali or joint sare. They were 
jointly liable for the revenue of that area, 
For arrears of revenue this joint share was 
sold by-auction and was. purshased by the 
appellant on the September 1901. In 1902 
the res ;ondents or those whom they repressnt . 
instituted a suit against the app»llant to have 
the sales of the 9th September. 1991 get aside 
and fo obtain pessession of their respeetive 
‘sbarsa. The suit was decreed by the Trial 
Court on the 80th June 1904 and. eventually 
by an order of His Majesty d in Couneil, on the " 
3:8 February 1915, 

Meanwhile, partition of this joint . diate 
under the provisions of. tha Bangal Estates ` 
Partition. Aet of 1897 was eompleted : in. 
1908. 

* The renpondariu applied for the хей 
“of Ње decree of the 30th June “` 1994, The 
appellant resisted exeention on the ground 
that the decree was for the respastive shares 
of the desree-holders and: cannot be exeented `` 
to obtain possession of the substituted shares 
on the basia of the partition! of-1903, - The 


Vol, LXIX) ` . 
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Subordinate Judges gave effect to the appel: 

lant's contention апі dismissed the applioa- 

tion; on appeal, the High Court set aside the 
order of the Subordinate Julge and romand- 
ed the applisation to the Subordinate Jadge 
for the purpose of ascertaining which wera 
the shares whieh by the partition had|bsen sub- 
stituted for the original shares, Hence the 
present appeal. 

Mr. De Gruyther, K. O. (with him Mr. Dube), 
for the Appellant.—The deoree of the 30th 
Jane 1904 ia not capable of exesution, asit was 
only for.posssssion of certain shares, After 
the partition the partias hava to establish 
their right to possession of the substituted 
shares by sait or t» apply to the Judicial 
Committe3 for an am3ndmant of their order 
-pË the 3rd February 1915. 

Mr. Lowndes, K. О. and Mr, Wallach, for tha 
Rsspondents,—The deores of the High Oourt 
is right., The inquiry as to what ara the 
substituted shares on the partition of 1908 

‘is a-question arising betwee the partiss and 
relating tathe exesution and satisfastion of 


the degree within the meaning of sestion 47. 


of the Oivil Procedure Code, Sestion 47 (2) 
is intended for the purpose of enabling the 
Courts to treat applisations as, suits, or vice 


versa. 
. Mi-Do Gruyther, КЕ. O., replied. | 


JUDGMENT, 


Big JóEN Ерак, —'ТһҺәве are three eonsoli- 
dated appsals. It will be sonvénient to dis- 
pose at. опса of the appsal in whieh 
Musammaé Bibi Nabi Zəhra. is the appellant, 
That appeal is not sapported, and will bs 
dismissed with eosts. 


In the other two appeals whieh will now 


“ba eopsidered, Rai Baijnath Goenka was 
the appellant;: he is now dead, and is 
represented by his minor son through his 
mother and guardian, his next friend. These 
two consolidated appeals are from two des- 
rees, dated the 24th April 1917, of the High 
Court at Patna, which reversed the decreas, 
dated the 22nd February 1916, of the Sab. 
ordinate Judge of Monghyr, by which the 
Subordinate Judge dismissed applieations by 
the respondents here or those. whom they 
rapresent for the execution of a decree of the 
Subordinate Judge of Monghyr of the 30th 
June 1904, whieh on the advics of the 
Judicial Committee of the Privy Oouncil had 
‘by an order of His Majesty in Couneil of the 


3rd February 1915 bean E к 8 
to villages Matasi and Mirzsgurj, 

In order. that the -qiestions in dispute іп 
these appeals may bə nndoratood, it is 
nesessary to refer briefly to som) facis and 
to the history of thelitigation in which those 
‘appeals have arisen, 

Mahal Bisthazari, in, the Distriet of 
Monghyr, whish included 330 villages, was 
jointly owned by a number of persons, 
including ths respondents or thosa whom 
they rapresent, , The owners of the specified 
bat undivided shares had applied for and 
ob!aindd from the Collestor a separation of 
acsounts under Ast ХГ of 1859. There was 
left a large araa of the Mahal ealled the 
tjmali, or joint share, the owners of which 
remained jointly liable for the revenues due, 
or to bscome due, in respost of that are». 
The respondents or those whom they repre- 
sent ownel in the tjmali share 14 annes, 
1 dam (pucca) out. of 16 annas (pucca) of 
village Lohara, and shares in village Pad maob 
and other villages. Tao: revenas due in, 
resp205 of the sjmals share жаз іп arrear iu 
1901, aud the tjmali share was soll by, the 
Collestor by auction on the “9th. Saptember 
1901, and was purshazed by Baijnath Gosnke, 
who was plased in possession as the purchaser, 
Applications to the Oolle stor for the partition 
of Mahal Bisthezari had bsen made i in 1876, 
aud the prosesdings to partikon: were cons 
tinued under the Bsngal Estates Partition, 
Aat, 1897. The partition had not been coms 
pleted on the 9th September, 1901, bat іб 
had bean sompleted before the daoree of the, 
Subordinate Judge of the 30th June 1904 
was made in Sait No, 596 of 1902. 

In 1902 the respondents or those whom 
they represent and other share owners 
bronght Suit; No. 596 of 1902 against, 
Baijnath Gaenka to have tie sala of the 9th 
September 1501 set aside, and to obtain. 
possession, and the Subordinate Judge, by 
hia decree of the 30th June 1904, set aside. 
the sale and deereed possession and mesne 
profits in favour of the respondenta, the, 
mesne profits to. be ascertained in exesution.. 
The Subordinate Judge, when he made that, 
decree apparently had not been informed that 
the Colléstor had completed the partition, or 
indesd that proceedinga for partition had 
Баеп commenced. He made his decree in 
favour of sash plaintiff or ваб of plaintiffs in 
the suit-for possession of hig respeetiye sharo, 
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- ab if no partition had takén place. The sharaa 
specified in his decree are ths shares to 
. which the plaintiffs would have been entitled 
respectively-if no partition ‘had taken place, 
and seetion 26 of the: Estates Partition Aet, 
- 3897, was not in the deeres complied witb, 
Baijnath Goenka appealed from that desree 
to the High. Court at Caleutta, and that High 
Oourt, holding that the sale was valid by its 
decree of the lst May 1907 -sst aside the 
deeree of the 30th June 1904, of the Sab: 
" ordinate Judge. From that deeree of the 


hae High Court at Caleutte, ths respondents 


appealed to His Majesty in Counei), That 
appeal to- His Majesty in Oourcil вате 
before the Board in 1915, ‘and the Board 
taking the same view of the irregularity and 
inValidity-of the sale of the 9th September 
190), upon whieh the Subordinate Judge had 
made the decree of the 30ih June 1904 
advised His Majesty that the -deeree of the 
Court at Calentta should be set'amide and 
that the deeree of the . Subordinate Judga 
should be ‘reatored, except as to tha villages 
Matasi and Mi zagunj, as mentioned in the 
order of His Majesty in Council of the 3rd 
February 1915; . The Board:in to advising 
His Majesty was unaware of the prccesdings 
for partition, abd was поб informed by ‘the 
parties or by any one .of these proseed. 
ióga >~ A 

After the ‘order of ‘His Majesty‘ in Council 
ofthe 3rd February 1915 had bsen made, 
the respondents applied to the Subordinate 
Judge of Monghyr for exesution of the decree 
of the 30th June 1904 and ‘for possession of 
the lands- which had been substituted by the 
partition for the shares whish they had 


Been entitled -to ^ before the ^ partition. 
Baijnath Goenka objected, and the 
Subordinate Judge; being of opinion 


that he sould:not in execution of thé deeree 
of the 80th June 1904 grant postession of 
the substiluted shares, as they were not the 
shares . mentioned: in the deerea of the 30th’ 
Sune - 1904, ‘and -that the deeres-holdet« 
‘could adt: get possession of the substituted. 


-. shares withont- bringing è regular suit” to 


. eBtablish their title to them, by his decree of 
the : 22nd February - 1916, dismissed ‘thé 
sipplicatiors for execution." "Front that desros 
‘of. dismissal'the respondents appealed’ td the 
‘High Court, at Patna; The appeals were 
heard together, ard it^ was contended on be: 
half 'cf- Baijnath Geonka-tbattho decree of the 


80th June 1904 воп not Ба ut and 
that it would be nesessary for the respondent 
bere either to get that deoree varied by ап 
applisation to the Judisial Committee, or to · 
establish their titles by a suit; Тһе learned . 
Judge&:ofthe High Court at Patna held that 
the desree of the 30th June 1904 sould ‘be 
exeented by giving possession of the substitut- 
ed shares, and that an applieation: to tho 
Jadisial Committee was not-nésessary, nor 
was a separate suit necessary, and by their 
deoreo of the 24th April 1917 they. allowed | 
the appeals and diréoted the Subordinate ·- 
Judge to restora the applications for execu- 
tion to his pending file-and to hold the 
enquiries nesessary for ascartaining . which 
were the sharas whieh by the partition had 
been substituted for the original вһагёв, 
From these decrees of the 24th ‘April’ 1917 
Baijnath Goanka brought these two sone 
solidated appeals, . ‘ ў 
Their Lordships agrea with the High 
Court at Patna that the desree of the 30th 
Jane 1904 eould be executed by giving these 
respondents respeetively розвёзвіоп of the 
substitated shares, and that no application b9 
the Jadisial Committee was. neeessary. The 
questions as to what were sueh substituted 
shares were questions whieh aroserwithin the 
meaning of seation 47 of the’ Oode of Civil 
Procedure, 1908, between the parties and 
related £o the exesution and satisfaetion-of the 
decree of the 30th June 1901. | 
At the eonolucsion of the argumentis in these 
two sonsolidated appeals their Lordships 


* were informed by Counsel that no stay. of 


exesution having been granted,- the desree of 
the 30th June 1904 has been exesüted 
pursuant to the directions given ia the decree. 
of the High Court at Patna of ‘the’ "uh 
April, 1917. 

Their Lordships will humbly adviss His 
Majesty that these two consolidated appeals 
Bhould' be dismissed with eosts.. 

E, Y? L, N. . Arpeáls dismissed. 


` Solisitors for the ` A ppellant.—Mesers. 
Watkins and Hunter. 
Solicitors for the Respondents. =-Mesers, : 


T, L, Wilson $ б 
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NAMDEATI LAL 0, CHAIRMAN, PATNA MUNIOIPALITY, . AMRIRANATH BISWAS €, JOGENDRA OHAND2A. 


PATNA HIGH COURT, 
APPEAL FROM APPELLATE Deoree No, 795 
‚ов 1919. 
. August 4,192]. 
Present :—Mr. Justies Coutts and 
. Mr. Justice Macphorscn. 
RAMDHANI LAL—PLAINTIFE— 
APPELLANT 
А __ tenus : 
-~ OHAIRMAN or тнк PATNA МОМІ.. 
OIPALITY —DzrgsDA8T— RESPONDENT. 
Bengal Municipal Act (IIT of 1884), s. 288 — Period 
of fifteen days, commencement of. ` 


The period of fifteen days referred to in section 
238 of the Bengal Municipal Act, runs from the date 
of the commencement of the erection of a building, 
and not from the date on which the Commissioners 
have knowledge of the building. 

Appeal from a deeision of the District 
Judge, Patna, dated the 16th May 1919, 
reversing a desision of the Munsif, Patna, 
dated the x 3rd December 1918, 


JUDGMENT. 

Courts, J,— The facts’ of this case are 
simple, The plaintiffs built a verandah to 
their house without the canetion of the 
Munieipslity. A notice under seetion 238 
of the Bengal Munieipal Aci was served 
on one Budhan Lal, son of. the plaintiff 
Ramdhani, who was in charge of the cor» 
stracstion, The notico was not obeyed, ac- 
tion was taken under reetion 180 by the 
Munivipality and the verandah was demolished 
ab the eost of the plaintiffs. The plaintiffs 
then brought.this suit for R». 1, 000 damages, 
They eontended that the  notics was not 
properly served and tlabt in any case it 
was bad as it was not served within fifteen 
days of the commeneement of building. 

lt was found by the Trial Court that 
although the notices was properly ssrved it 
was not. a ‘valid notica as it was served 
more than fifteen days after- the building 
had sommeneed and the suit was decreed 
for Re. 195.- On appeal to the District 
Judge this; desree has been set aside on 
the ground that the, fifteen days referred 
io in seetion 238, runs from the date of 
Knowledge of builiing whieh he finds was 
the 8th of Juné and as the notice was served 
on the 20ch of June it was а valid notios. - 

The ‘plaintiffs have appealed and the 
whole question for consideration is, from 
what time the period of fifteen days refer- 
rod to in section 238 should гор. Seetion 


238 of the Bangal Municipal Act is as fol- 
lows:— i Yt 
"Should any person oommienos to erect 
or re-erest sueh house, not being a. hut, 
without giving mnotioe.....cecesecery otvece ess the 
Commissioners may, by noties, to ba dativered 
within fifteen days, require the builditg to 
be alterzd or demolished, as they may deem 
neeessary."' hea e ` 
There is absolutely nothing in the saetion 
to suggest that the period shonld' run 
from the data on whieh the Commissioners 
have knowledge of the building and the 
words of the rection seem to me to be open 
to no other construction than that the period 
should run from tbe date of ths eommenoa- 
ment of the erectoin of the building. 
~ I would wet aside ‘the. decision of the 
learned Distrist Judge and would: decree 
this appeal with costs and restore the 
decree of the Trial Court, | 
Macenerson, J.—I agree. 
W. 0. А. 


Appeal decreed, 


CALOUTTA HiGH COURT, . 
APPEAL FROM AppaLuaté DrOR£E No, 2008- - 
or 1920, 
. May.8, 1922, А 
Present: - Mr. Justise Ghose. . А 
.AMRITANATH BISWAS лнр orusrs— 
D&VENDENTS —ÁPPELLAMTG 
. versus 
JOGENDRA CHANDRA BHATTACHAB.- 
JEH AND OTHERS—P (1INTIFEJ ANE OTHERS 
— Pro form: DigrgsDANTS — R g8PONDANTS. 
Pleadings—Inconsistent claims—BFasement and owners 
ship—Parties—Easement, obstruction of—Necessary 
iam mmemorial user—Grant, injerence 
0, ч к - . ' L > r A 
А. elaiu of ownership and a right of easement: can 
only be advanced in the alternativo, [p :84, col, 2.] 
As a general rule where a person claims a right of 
eagemenbon a servient tenement, all the owners of 
the servient tenement ought to be made parties, as 
any decree in the absence of a necessary 
declaring a right of easement would be: infructuous, 
However, if any-of tha owners is. not made в party, 
the suit would not be dispossessed on the ground 
Of want of necessary parties, if the  exoluded 
person took no part in obstructing the plaintiff's 
right. [p. 85, col. 1.] 
An inference of grant may logitimately be made 
from immemorial user. [p. 185, col, 1.] 


t 


Br 


: Appeal against a decree of the Sub. 
ordinate Judge, First Court, Mymen- 
singh, dated the 3!st of May 1920, modifying 
a decree of the Munsif, Firat Court at 
Kishoreganj, dated the 27th of May 1918, 

FAOTS appear from the judgment, 

Babu Gopal Ohander Das, for the Appel. 
lants.— Defendants Nos, 1 to3 are appellants. 
The appeal aris:s out of a suit for recovery 
of possession and deelaration ‘of. their 
maltks right as well as of - · easeinent for 
passage of water to thekhal іп the south. 
_The First Oourt gave a. modified decree. 
On appeal by both parties it has been 
modified. Henee defendant appeals-and the 
Plaintiff has filed eross-objeetions. Plaintiff'a 
ease is that defendants obstructed the drain, 
There were sestion 133 (Criminal Procedure 
Ocde) proeeedings which were compromi: ed 
and it was argued that а 12 insh drain. would 
‘be cors‘ructed, The plaintiffe’ ease is that 
the defendant then eut a „part of the 
drain. Hence the suit, The defense is 
that they were resisted by defendan{s Nos. 
5 and 6 who were no parties to the criminal 
proceedings. There are irconsistept claims 
in tke plaint, Oa that grcund the suit 
Should have been dismissed. There were 
interested parties who have been left ont. 
I submit the suit should fail on the ground 
of defeet of parties, The Court has 
presumed eassment by grant. That was 
nof, however, the plaintiffs! ease, They do 
‘not set up lost grant. As regards damages, 


>= . ‘Hirst Oourt gave nominal damages of Re. 1 


“and the lower Appellate Court has in 
eréased it to.Rs. 10, Refers бо Madun Mohan 
v. Akshoy Kumar (1) and Haran sheikh v. 
Ramesh Ohandra (2), 

Babu Annoda Okaran Karkcon, for the Re. 
spondents.—-With regard to defect of parties 
1 submit only those who obstrust should be 
made parties. Reters to Madan Mohan 
Okakravarty v. Sashi Bhusan (5). 
tion was never raised in this form. 
to misjoinder of parties. . 

 Babn Gopal Ohunder Das replied in brief. 


JUDGMENT.— The objections taken .in 
this case on behalf of the’ appellants who. 
are the defendants Nos, 1, 2 avd 3 are (1) 
that the plaintiffs have mado ineonsistent 


н wag 


-- (1) 6 Ind. Саз 28; 14 0. W. N, 16, ` 
(2; 62 Ind. Cas. 425; 25 О, W. N, 249 ati. 268. 
- (8) 81 Ind. Cas. 549 19 C, W, N, 1211, 
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. preseriptivà user. 


The objeo- 
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claims in their plaint inasmuch as they 
claim malti: right and a right of easement 
at ore and the same time and the suit ie, 
therefore, defestive; (2) that the suit is 
defestive for want of nesessary. parties—the 
objestion having been taken in paragraphs 2 
and 3 of the written statement; (3) that 
the learned Subordinate Judge has made 
a decree in favour of the plaintiffs on the 
basis of a grant as regarda a drain; 
although no grant was pleaded i in the plaint 
and (4) that the learned Subordinate Judga 
has used in evidenee a decree against the 
defendant No.1 whieh is not at all binding 
upon the other defendants. The suit was 
brought by the plaintiffs for establishment 
of their right of passage of water from 
their dwelling house along a drain for the 
purpose of discharging it into а khal. It 
was, alleged by them that this: was the. 
only passaga for preventing their home- 
stead from being waterlodged end they 
said that the draia existed from time 
immemorial. They elaimed the passage as 
an eassment of neeessity and also by 
At the came time, as has 
already been said, they also appear to hava 
claimed the ownership: of the soil of the 
drain, 

With regard to the firat objestion of 
the appellants, it may be pointed ont that 
the elaim of ownership and a right of 
easement eonld only be advanced in the 
alternative and it was so held apparently 
by both the Courts ‘helow. The learned 
Subordinate Judge relying upon the Full 
Bench case of Narendra Nath Barari v. Abhoy 
Ohoran Ohattopadhya (4) has held against the 
defendants’ contention. I think the lower 
Appellate Court is right in so holding ` 

The question of defect of parties was 
raised in the written statement in this 
way. It was stated, first, that the plaintiffs’ 
co-sharer one Kumari Debya had not been 
made a party and, sesondly, that some 
eo-sharers of the defendants Nos. 9,10, 11 
and 12 had not been also made parties ; ; ‘and, 
therefore, the plaintiffs’ suit was liable to be. 
dismissed, The appellantsrely upon the cases 
ot Madan Mohan v. Akshoy Kumar (1) and 
Haran Sheikh v. Ramesh Ohandra bd in вор. 


(4) 840, и d O, L, J. 487; ü €, N. N. 20; 1 M. Le 
T, 864 (Е. В : 
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port of their contention. -It sannot be dis- 
puted that, as a general rule, where a person 
elaims a right of easement on a servient 
tenement, all the owners of the servient 
tenement ought to be made parties; as any 
decree in.the abrense of a necessary party 
deslaring a right of easement would be 
infruetuous. Bot I think that there are 
eases whieh may well be taken as exsep- 
tions -to the gereral rule and, as an in- 
stance, the саке of Madan Mohan Ohakra. 
varty v. Sasht Bhusan (3) may be cited. In 
this ease, the defendants other than the 
defendants Nos. 1, 2 and 3 have been 
impleaded, it seems beeause it was alleged 
that they had entered into a  eonspiraey 
with the defendants Nos, 1, 2 arid 3 to cause 
obstruetion to the right of the plaintiffs, 
whioh the first thres defendants did.- Al- 
though made parties, they never appeared 
in.the suit ror in the lower Appellate. 
Oonrt nor in this Court, It is not stated 
that any of their co-sharers took any part 
in obstructing the plaintiffs’ right. Had 
they been impleaded they wonld have objosted 
that there таз то Giure against them. I do 
rot. think, therefore, that there -is want’ 
of necessary parties in this ease, Nothing: 
was stated ir the Courts below with regard 
to the.alleged eo-sharer of the plaintiffs. 
whieh has not been. denied. Presumably, 
this question was never. pressed in the 
course Of-the trial, I think, therefore, that 
the suit -is bot liable: to’ ba dismissed on 
the ground of defest of parties, 


. With regard to the third ground: that 
the Subordinate Judge was -in error in 
basing the right of the plaintiffs on grant 
when no such .grant was pleaded in the 
plaint, the answer apparently is that the 
plaintiffs pleaded immemorial user and the 
Oourt made .an inference of grant whieh 
might legitimately be made from sueh user, 


With regard to the fourth ground it 
Seems that the appellants have not any 
substantial reason for complaint because 
the learned Subordinate Judge has used а 
decreas whieh is not binding against the. 
defendants other than’ the defendant No.1. 
This deoree, however, is admissible in 


evidenee for the purpóse of finding the. 


extent’ ofthe drain ‘and I do not think 
that there is. any question of law which: 
oan be urged in seeond appeal, 
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: The appeal ie, therefore, diamissed with 
costs.. . 2 _ . 

The cross-objections filed by the plaintiffs 
are not passed, They are dismissed but 
withont вовів. . ~ 


в. к. UG N.H. © Appeal dismissed, 


PATNA HIGH COURT. 
APPEAL FROM ÁPPELLATE Deogeg NO. 155- 
or 1920. 
Augrst 1,1921. 
Fresent:— Mr, Justice Dis and 
Mr. Justise Adami. 
KHUB LAL UPADH YA—Dzvenpaxt No. 1 
- — APP&LLANT we o8 
versus i 
JUGDISH PRASAD SINGH—Puawirr— 
RESPONDENT, T 

Agpeal, second—New `plea—Adverse possession, 

q uestion of. + 


A defendant is not .entitled im second appeal to 
raise a point not raised in his written statement; 
especially is this so, where the point involves а ques- 
tion of fact, for the ascertainment of which a remand 
to the lower Court would be necessary. [p. 186, col. 1.] 

A question of adverse possession: is essentially 
& question of fact and cannot be raised for the first 
time in second appeal. (p. 186, col, 1.] 


Appeal from a decision of the District 
Judge, Saran, dated the 30th July 1919, eon- 
firming a decision of tke Additional Subordi- 
nate Judge, Chapra, dated the 30th May 
1918. T ; 

Mr, Sambhu Saran, for the Appellant, | 

Messrs. Stcanaridan Roy ahd Jalgobind 
Prasad Sinha, for the Respondents. 


‘JUDGMENT. 


d 


Das, J.—The only question whieh has 


t been argued before us is one of limitation, 


186. . 
MOHAMMAD GULAN "MUSTAFPA 0, PADAMSI, 
"The learned Vakil appearing on behalf of 

the appellant puts his cage in two ways; 
first, be seys.tbat he basa olenr and good 
title to the Isnd in diepute by adverse 
‚ possession, and, secondly, that under Art, 137 
the plaintiff's suit is barred by limitation. 

~ Now, it, seems to me that on the pleadings 
in the case it is not open to him to take 
.up either of these points. The only point 
whieh he has raised in the written state- 
ment is that. the ‘plaintiff’s suit is barred 
by limitation. lt is an issue in bar and 
entitles the defendant to argue that upon 
he allegations made ia,the plaint the 


plaintiff's cuit is barred by limitation. Upon 
the allegations made in the  plaint the 
plaintiff's suit is clearly within time. 1616 


was the object of the defendants to raise 
any questions . of facis in connection with 
ihe isene as to limitation, then it was 
obligatory on them to state those facts in 
the written statement and invite the Court 
to raise an issue on the particular facts 
alleged by them, This has not been done 
and I do not think it is open to the 
appellant. in this Oourt which is not a 
Court of fasts to raise questions of facts. 
The ‘question of ‘adverse possession is 
essentially a quection-of fact and the injastise 
to the respondents is apparent beeausó 
there is no finding by the Courts below as 
to when the appellants took Possession “of. 
the property, and in order to enable the 


Courts below . to: determine -this point we: 


would haye to- remand the саве to the Court 
below. 

"The rame argument may be advanced 
with refererce to the point -as | to- Art. 
..157. It is true tbat. һе -Oourt -of . first 
instance did- say that even from the point 
of view of Art, 137 the suit was witbin 
time but still the nesessary allegations were 
not made in the written statement and I 
do not think it proper to remand the case 
for the ascertainment of the · fasts upon 
which alone these questions of law вар ke 
determined, It has been held by the Court 
below that the purchase made by “the 
appellant did not give them any title at 


all and that the respondents have a perfect-- 


ly good title to the property baving pur- 
chased it in exesution-of a mortgage. decrce 
against the parties who are entitled to the 
properly. In my opinion, it is not open to 
the-appellant to raise the question of 
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limitation in this Court and I would, dismiss 
this appeal with eost. : 


е 


J.-—I өргөө. t 


4. ADAMI,’ 
Appeal dismi *sed, 


W. 0, 4. 
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NAGPUR JUDICIAL COMMISSIONER'S 
‘COURT. 


Srooxp Civit, Аррваг No. 263-В or 1921. 
August 24, 1992. - 

Present :—Mr. Prideaux, ASO. . 

MOHAMMAD GULAM MUSTAFFA— 
Бико т=н 
versus 
PADAMSI—Prararive—Ruoponvent. 

Contract Act (IX of 1872), г, 30, applicability of— 
Agreements” collateral to wagers--Qa-partner paying 


< losses under wagering contract —Right оў. reimburse- 
ment. " 


Wheretwo partners enter into а contract, even. 
assuming it to be of a wagering nature; if one of 
them satisfies his own and his co-partner’s liability 
under the. contract, he can legally’ claim that 
partner's share of the loss and has a- right-to res 
imbursement against the partner, [p. 187, col, 1.]. 


Appeal against the decision of ia Distriot 
Judge, Akola, dated the 29th April. 1621: in 
Civil Appeal No. 6 of 1921. 

Mr. A. V. Share, for the mdr 

Dr. H, S. Gour, for the Respondent? , . . - 


JUDGMENT.— The facia found in this 
ease are ibat the plaintiff-respondent sold: 
100 bales of Broaeh cotton on the 30th-of 
July 1918 through Meesrs. Bruel and, Com-, 
pany of Bombay. The bales were deliver. 
abla in September of that year. In this’ 
transaction the present appellant, “Mahomed 
Gulam Mustafa Khan, was a partner having. 
a 7eannas share in the contrast, and -Be . 
depesited Rs. 600 with the plaintiff 88-8. 
margin, The price of eotton continued, ' 
to rise and on the 8th of August. 1918: 
thé two partners purehased 100 bales of; 
Broach cotton from the came’ Company“ 


Vol. хіх) 
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at Ra, 951 a khandz. The 100 bales sold had 
been sold at Ев. £62 per khandi, This pur 
ehase made a'loss on the two bransastions 
of Rs, 89 a khandi, Tha. plaintiff. settled 
with ‘Bruel and Oompany by paying that 
loss, namely, Rs, 4,600, He elaimed Ra, 2,012 
from the defendant for his shareof the loss, 
giving him credit for-Re. 600, He asked for 
в desree for Ra, 3,691-5-0. . › ta^ 
: In the Trial Court the ease was decreed. 
On appealthe findings of the First Court 


have been confirmed and the appeal dis- 


missed. | i ' D 

It is here contended that the sontrasts 
were wagering contracts and that tho -de- 
livery of eotton was not intended, or to be 
sold and bought, and differences only. were 
to be paid, and, therefore, no amount :was 
recoverable from the defendant. It ia further 
contended that the lower-Oourts were'wrong 


in holding on mere probabilities that the, 


word “not” to be found in Exhibit P.1 was 
seored out by the defendant himself at the 
time of writing the letter; further, thatthe 
Oocurts balow have erred in holding that the 


purehase of 102 bales was with-the consen of. 


the defendant, Whether the defendant oon- 
“sented to the purohase of the 100 bales: or 
whether he did not во sonsent is a question of 
faot and very good reasons have been given by 
the Courts balow in arriving at the finding that 
he did in fact sonsent. There is no question 
of what happened, The facts are apparent 
thatfrightened by.the riso in: the prieg 
the two partners attempted to -out a 
future loss by buying. .It was a natural 
sonelusion 65 eome.to save farther loss, 
and though it is urged that in fast in Sep- 
tember the sale of the 100 bales would have 
shownea gain, that.does not alter the fast. 
that at the time when the 100 -bales wera 
bought the partners were at a loss and stood 
to lose more. The findings of the Coarts 
below as to thealtsration.in Exhibit P-1 are 
again findings of fact .and there is nothing 
to vitiate them, Whether the. contracts 
‘entered into were wagering contrasts. or not 
is a. question. of fast and it isolear that the 
evidence on ‘record does -nob establish "that 
the two contracts. were wagering eontrasta:: 
That finding must stand; But .it geome. to 
‘me that even arsuming.that the-eontracts 
were. wagering eontracts, as the plaintiff has 
paid the defendant's share of the.loss he is 


entitled to resover. it from. the. defendant.. 
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Seetion 30 of the Indian Oontraob Ast does 
not affect agreement or transaetions collateral 
to wagers and ithas bsen held that if the 
prinoipal employs an agent to enter into 
wagers, and the agent, in the exercise of 
that authority, pays any money, the agent’s 
aet is lawful and the prineipal is bound to 
indemnify the agent for sush lawful acts. 
Here where two partners enter into -a con- 
traat, oven assuming ib to be one of a 
wagering nature, it seems to me that where 
one partner has satisfied his own and his 
бо partner's liability ünder the contrast he 
ean legally claim’ that partnsr’s shara of 
the logs, .He has a right to re-imbursement 
against the partner. I am not disposed to 
question the sorreatness of the lower Coart’s 
findings that the eontraets in this case were 
not of a wagering nature besause the ap. 
pellant has тайв no real attempt to prove 
that the other parties to the contrach 
(Messrs, Bruel and Oompany being merely 
agents) had the intention that the differ- 
ense only was to be paid and no acinual 
delivery of eotton was ever contemplated. 
Tt has been admitted here, by the Couneel 
for the appellant that Bruel and Company 
could have sued the parties to the suit and 


- enforced delivery of the cotton itself, I5 


seems to me that the appellant has made 
every endeavour to avoid the loss eonsequent 
on speculative sontracts entered into by.him 
and by the plaintiff, The plaintiff has paid 
his own and the appellant’s share of the loss 


involved by those eontrasis and the plaintiff 


has baen rightly given a desree for what he 
elaims from the appellant. 
~ This appeal fails and is 
costa. 
N.K, 


dismissed with 


Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DEOREE; . 

"M No. 184 ов 1919. ·. 

К ; April.25, 1921. 

Present :—Justieq.Sir John Woodroffe, 
: and Mr. Justice Cuming, 
PARBATI CHARAN SAHA anp OTHERS - 

—PLAINTIFFA— APPELLANTS 
: tersus NS 
SEORETARY.or STATE ros INDIA 1н 
COUNOIL AND orBEzRs) —DzrFEADANTI— 


M RESPONDENTS. : 

Construction of document—Government — grant— 
Talukdari paitu— Grantee given heritable and trans. 
ferable’ right—Revenue to be assessed at increasing rate 
till certain amount—Permanent Settlement, 


Kr., 


:Plaintiffs predecessor was given by the Govern. 


.ment in the year 1790 а heritable and transferable- 


right in certain ‘lands by a talukdari patta. "The 
words ‘used were the usual.words which denote per- 
manency, and it was stated that from the th year 
he was to pay revenue at the full total rate ,of 
Sannasper bigha. The taluk was enteredas a perma- 
nently settled estate in the Records. After the reve- 
nue-had been paid at the rate of 8 annas per bigha 
for some hundred years or over, the. Government, 
alleging. that the taluk was wrongly enteredas & 
permanently settled estate in the Records, assessed 
to revenue certain lands gained by alluvion within 
the boundaries specified in the ‘patta at the rate -of 
-12 annas per bigha, The plaintiff asked for a declara- 


tion that the lands were not assessable to revenue at. 


the rate of 12 annas per bigha but at 8 annas: 

Held, that by the patta of 1790 the land within the 
boundaries specified was permanently -settled with 
the plaintiff and that the revenue was.to be assessed 
from time to time according to the terms of the patia 
by measuring the lands under cultivation and was to 
bo assessed at an increasing rate up tothe maximum 
of 8 annas per bigha. [p. 190, col. 1.] 

‘Appéal ‘against a ‘decree of the Subordi- 
nate Judge, First Court, Bakerganj, dated the 
15th April 1919, `` ae bad 

Babus : Dwarka Nath Ohuckerbutty. and 
Tratlakhya Nath Ghosh, for the Appellants. 

"Babus Ram Oharan Mitra and Surendra Nath 
Guha, for the Respondents. 


JUDGMENT. : 

"WoopnórPE, J.—In this appeal the appel- 
lant aske for a declaration that the land in 
suit is not assessable to revenue at the rate of 
12 annas per bigha but at 8 annas, 

The plaintiff’s oase as set forth in the plaint 
may be briefly stated.—On the 9th January 
1790, the plaintiff's predesessor, Bijoyram 
‘Saha, obtained from the Government a рег. 

“manent grant by sanad.in taluki right of 
Mahal Kalaram Ohandipur. Ohar Baleswar, 
etc, in:the-Sunderbans and was іц. possession 


INDIAN GASES, 
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of this taluk, whioh 


» oof 
^. (1922 

at first bore Torzt 

number 53 in the. Jessore Collestorate, then 
Touzi number 887 in the Khulna Colleotora!e, 
and now bears Touzi No. 6556 in the Bakar- 
пп} Coll:e:orate, Assording to the terms 
Gf the s1ha2d no revenue was to ba paid for 
the first three years, and revenue was to.. be 
paid in the 4:h year at 2 annas, in the Sth year. 
at 4 annar, in.the 6th year at 6 annas, and, 
from the 7th year at the full rate of &'annas 
per bigha of 110 eubits. The assessable ares 
was to ba ealoulated in this way—that from 
every 1200 bighar, £00 bighas was to ba 
dedactsd on assount of Moffusal Saranjami, 
The bonndaries of the taluk thus created by 
the sanad of 1790 are these: : р 
North—Dakatia Khal, "oO 4 А 

Kast—The river Kasha. 


South—The river Kacha and ;В Іезтаг 


and the Mohana (month) of the rivar Нагіп= 
ghate,and + К 
. West—The r.var Baleswar. ^ ' 

The argument on behalf. of ths plaiatiff 


was bri; stated as folbws:—Thst hia 


predecessors-in interest were grauted.in 1790: 
the ѓаат paita abova-mentioned of eertain: 
land within the boundaries .sta‘ed. The 


talu% was settled with him permanently and: 


the revenue was to ba assessed on the., 
cultivated land which would be ascertained |. 


by measurement from (ime t» time. The 


rate to be paid was an inereasing rate up to · 


S annas per bigha after whieh it would remain 
fixed in perpetuity; } /6th of the area cultivated 
would be free of rent, : . г 

_ The mahal was subsequently aurveyed from 
time to time in 1834, 1£50-1, 1877-8, 1838-9, 
1914 and additional areas were assessel up 
till 1914 at the rate of 8 annas a bigha, the 
full amount mentioned in the sanad оё 1790, 
that is, for.about or over а 100 years. 
Then in 1914 the rate was inereased to 12 
annas, The proseedings prior to 1914 have 
been spoken of as fresh settlements~an 
ambiguous term. They. may have been 


E 


gettlements in the sense that the total amount . 


of revenue was fixed from tima; to time 
aecording to the measurements then made, 
They were not, it is eontended for the. 
appellants, settlement of the: land itself 
which took. placa only ones ih 


1790. Onthe 22nd December. 1911 when: 


the Record of Rights was being prepared the 
Diara Deputy Oollestor served a notice under 
seétion 6 of Act IX of 1847 upon the plaintiffs 


'. Diara proceedings were dropped. 
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int: mitivg to them that the addition of 3,569 
acres to the area of the plaintiff's taluk had bsen 
revealed by theSettlement Survey and map, 
‘and that this additional area would be asses- 
sed with revenue underthat Aot, The plaintiffs 
objeated to the proposed sssessmant and the 
Somstime 
after this on the 2nd February 1914 э notice 
was served upon the plaintiffs intimating to 
them that the term of the settlement of their 
taluk had expired on tbs 31st March 1898, 
and that under the orders of the Bard 
of Revenue the plaintiffs! mahal in the 
Sunderbans would be divided in two parts, 
vir, a permanently settled mahal bearing 
Touzi No, 6556 and eomprising the landa of 
the Settlement made in the year 1852 and a 
temporarily. settled mahal comprising the 
lands sinse then gained by soeretion, Tha 
plaintiffa objeeted to this but their objestion 
was disallowed by the Collestor of Bakargunj 
and ‘finally by | the Board of Revenue in 
October 1916. Then on the llth Desember 
1916 plaintiffa Nos. 2, 24, 40, 53 and 57 on 
behalf of all the plaintiffs and the pra forma 
defendant No. 2 who has no interest in the 
mahal executed, under protest, a kabuliyat for 
the lands gained by alluvion since 1852, in 
favour of the Government, whieh, it is csn- 
tended, bad по: legal’ right to make this 
settlement, -in-sontravention of the terms of 
the previous Ssttlemente, and to assess on 
these lands at. Ra. 
rate of 12 anna: per bigha of 80 rosis. Tho 
defendant's casa ів that the lands in dispute 
eze., the lands whieh Government wished to 
settle temporarily, were never permanently 
settled with the plaintiff. They were, it is 
said, ap accretion to thé lands whieh, it is said, 

were permanently eettlod with the plaint’ Ё 
in 1859 and so` had rightly baen 
formed into a separate estate aud separately 
assessed for revenue. They contended 
that: the lands now in dispute. were not 
in existenee in 1790. - No question ів raised 
whether additional reat is payable. for 
additional area but only as to tho rate .of 
rent payable. The sole and only question 
before us is whether the appellant is charge. 
able with the-former :ог later rate, Appel- 


lant says the former. There was, it is argued. 


for th& appellant, a Permanent Settlement in 


.1790 nót aa to amount of revenue whieh. 


might vary acsording to the measurement of 
the land from time to time but permanent as 


2,698 as revenue at the: 


to the land &ettled and the rate of revenue 
payable therefor, 

For the respondent it i3 admitted that as 
regards land sovered by the grant the, highest 
rate is 8 annas Sicea. But it was contended 
that the land in suit is not sovered by the 
grant because there was no demise of the 
land in 1790 and the only land во covered 
was that measured in 1885 in pursuanes of 
the provisions of the patta of 1790 and the 
land in suit is an accretion to that. I may 
observe, hcwever, that according tothe written 
statement it is an accretion to the land 
permanently settled with the predecassor of 
the plaintiff in 1852. The Government,:it is 
eontended, can eharge what rate they like 
subjeet to this that it eannot and does nof 
desire to go behind the proseedings taken in 
1852 by whieh there was а · Permanent 
Se'tlement of all lands except that in 
suit. .' 

. The appellant sontends that so far as tho 
title to the land i8 éoncerned, the Permanent 
Settlement was in 1790. Subsequent pro.. 
ceedings: were, it is said, merely proceedings 
to measure the land and fixed the rent pay. 
able at the rate of. the paita of 1790. Tha 
estate, he argues, is the whole chuek or 
mahal within those boundaries and the land 
in suitis within those boundaries and tha 
patta of 1790 governs the eass. All that it 
was-cpen to the Government to do is to 
re-measure the lands and to fix the amount of 
pa nne atthe rate settled by the sanad of 

The Government ease is somewhat obseure 
on this point, It denies that any title to the 
land passed in 17‹ 0. Itis eontended that tho 
paita only.amounted to a promise to settle 
lands which might be measured in future on. 
terms mentioned. in the дайа, No such 
measurement in faot {сок plage for about 44, 
years, Itis quite elear that the person who 
got the patta got comething. in. the present. 
The question:is what was it? It may be 
either the- land, as contended for by the 
appellant, in. whieh caze the appeal (it io 
eonceded) sueceeds ог it may bs that a right 
was given to re elaim lands within cartain 
beundaries, namely, those to whieh I have 
referred on eertain terms given in the рз! 
of 1790, the land to whiek such terms were 
applieable ‘to be measured thereafter. In 
that.ease all lands within such boundaries 
would be governed by the agreement as. to 


|" from the patta. itself, 


`- ig described as being in possession. 
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ratis i in the patta of 1790. The first question 
then to be и is what is the eee of the 
palta of 1790. 

| T am of. opinion | that - by the p of 


. 1790 the land within the boundaries specified ` 


by the plaintiff was permanently settled with 
the plaintiff and that; the revenue was to be 
- assessed from time to time ascording to thé 
' terms of the patta: by measuring ће lands 
. ander eultivation and was to be-asressed at au 
increasing rate“ up to the-maximum ‘of 
enáas 8 per bigha, This, I. think, is elear 
It is dessribed аз a 
talukdari paita and is also described as the 
patta of Kalaram Ohandipur. 


given heritable and transferable right. The 
words ured are the ususal words whieh 
denote permanency and. it is stated that from 


^ the 7th year he will pay the full total rate. ' 


The taluk is one of Henekalin éalu%: aud 
these taluk: were to pay the 8 annas rate; 
. the full.rate from · the: 7th. year in (I am 
' of opinion) perpetuity. This conelusion is 
supported. by- the fact that the lessors were 
in. 
of the páiía, which had existed: аз а taluk: 
anterior to the disposition to the appellants’ 
predesessors, that the records show that it 


`7 was entered as a permanently settled estate, 


though this ia said-to have been by mistake, 
that there -is no other decument.whish com- 
pletely fixes the terms of .the arrangement 
prior to 1852 and that rent at the rate 
of 8 annas has pees paid for some hundred 
years orover, ~ 

Whether then: we deal with a disposition 
of land- within sertain boundaries or a right 
to re-elaim within sueh boundaries, the csn- 
clusions must -be in favour of the appellant 
provided that .-tha land ir in suit falls within 
Buch boundaries, : 2 

The question. then '.:ig, - do: ‘the disputel 
lands. fall within. the: boundaries of . the 


taluk as it was eonstituted in 1790?-. Por 
tthe appellant .it is contended that this was 


not denied;. I am not satisfied that: the 
allegation that the boundaries were as stated: 
in the: plaint or that the land in-snit was 
within sush boundaries was denied. What 
. was disputed was that the lands in suit were 
insludel in tha permanently settled estate. 
.of the plaintiff and whether they wers- an: 
allavial asasssioa to sash. abate, In fasi 
it was .eoneoded by the learned Government 


The plaintif 
He is. 


possession of the land, -the~subjeat’- 
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Pleader that the-lands in suit were within the 
boundaries mentioned in: the patta in 1790, 
His argament was that though this was 
sò the lands in suit were not part of the: lands, 
settled with the plaintiffs, The learned J udge 
Béems -to- hava held that the’ permanently 
settled estate was theestate аз settled in. 
1852 aud that the lands in suit were oute 
side that, not that they were outside the 
boundaries of the patta of 1790. He held, 
however, that if the ‘disputed land had been’ j 
ineluded in the permanently settled estate 
of the plaintiff and had yet been reassessed, 
the legality of this order c»ull have been 
ealled in question in the lower Court, The 
latter; however, held that as the lands were 
not so irsluded and formed an alluvial inore- 
ment toa permanently settled estate, they - 
sould. be assessed, 

I think, however, that v wa should hold that ` 
the lands in suit are within the boundaries й 
giving in the patta-of 1790 aud: ‘that’ as 


` regarda any such land the plaintiff is entitled 


to liold the same at the highest rate of 8 
annas. ` 
highest rate whieh- aan be charged on sushi.. - 
lands, It was argued -at the trial that ` 
the’ appellanta by acauiessenca in the Settle- ` 
ment of 1852 had abandoned their rights 
uuder the patta. of 1790. Nor could 
this have been established, for though 
theré does not appear to have been ob. 
jection taken to the prccesdings of 1852, 
there was no‘ necessity to do so көзїпд 
that the rate assessed was that provided for 
in the patta of 1790, It was only in- the 
1914 рговввйїп з when the raté was enhane- 


ed thatthe question now in dispute arose - > 


and then the right to increase the rate was ` 
immediately challenged. As regards” the 
standard it is admitted that the measurement ` 
should be with a ras of 110 eubita in гөзрвеї 


of all lands ineluded in the patta. This quas- ` š 


tion, therefore, іп prinsiple raises tha s\ma 
point as the question of rate, I am of opi- . 
nion, therefore, that the appellant із entitled f 


bo a deslaration thatthe Government had, 
no right to assess:the lands ineludad within i 


the bonndaries of the plaintiffs’ “taluk аз 7 
given іп the-pattz of 1730 ata higher rate : 


‚ than 8'anuas (Sissa) par bigha according’ to^" : 


a measurement with a ғаз оё 110 oubits, 
Sinse writing this judgment wə hava ` 
referred with the вопзепі of the learnid ^ 


Vakils to Mr.. Pargiter’s Revenue History, a 


- For thie, I am of opinion, is ће ^: 


Vol. ХІХ) | 
AMIR NIQHAN 0, KAWBHI RAM, 


- of the .Sunderbaos whieh (pages 2, 67) beara 
out the -eorclusion at whish wa have inde- 
pendently arrivad. For h3 speaks thare of 
tha full: rate of 8 annas as having baen 
fired from the seventh yərr in perpaiuity. 

The suit aud app^al is desreed -on the 
above mentioned terms with costs in both 
Conrta, 

Oomine, J.—I agree. 

: Onan applisation for 'raviaw of judgment 
by the: plaintiffs the.folliwiag order wai 
male. -. : 

Ovaine, J.—On this application for raviow 
the appellant seeks that the dere may be 
drawa up with the addition of cariaia 42: 
clarations, Thesa may ba added having 
regard -to: the -fact- that they necassarily 
follow: from -onur previous judgment, in the 
appeil,.dated the 25t* April 1621, though 
omitted : thereform. The declarations are 
as followa :— . | 
- 16 ig declared that the lands in suit are 
within $he- boundaries of. the p2fta dated 
the 9:h-January 1790 and not liable to ba 


assessed - except under the terms of the said. 


patíah, ' : ; 

` That -tbe settlement made'by the Govern- 
ment in eontravention of the terms of the 
said райаћ ‘ata higher rate of rent without 
the.deduetion therein mentioned is not bind. 
ing on the plaintiffs and that tha kabuliyat 
dated'the lth December 1916 is deelarad 
inoperative and: not binding upon the plaint. 
iffs who. are entitled to a refund of all the 
money. paid thereunder іп · exsess of the 
revenue leviable ünder' the pattah of the 9th 
January 1790. "AF E 
. That .the defendants do refund the sum 
of Bs. 1,471 realised from the plaintiffs 
before the date. of. the suit under the 
said kabuliyat dated the 11th Dacomber 1916. 
. TThatthe. defendants do pay to the plaint- 
. в the sosts of the suit and of the appeal in 

‘this Oours, 2 |. oe 
; We have been iasked to give aoste in the 
form оѓ һе amonnt,of the Court-fees paid 
on this applisation for ravisw. The order 
which we: make: in regard to- this matter 
is this. That the applieant will get these 
sosta .provided that. he впсозейв in the 
appeal to the Privy Oouneil, otherwise not. 

The decree in this appeal may now 
be drawn np and submitted for our signatare, 
- The ,depree will baar.to-day’s data, 


n HB Appeal deoreed, : 
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LAHORE HIGH COURT. 
Өлсохр Civit Arran No, 1061 ок 1919, 
Juue 7, 1922, 
' Pretont:i — Mr, Jastiee Abdul Roof and 
"Mr. Justica Abdal Qadir, А 
Musammot AMIR NISHAN— PLAINTIFF 
— AFPRLLANT 
| vertus 
KANSHI RAM Ар oragrs— Ds sENDAVTG 


С ds — RESPONDENTI, 
' Punjab Pre-emption Act (Т of 1913), ss. 15, 15 (b), 
fourthly — Widow, whether ‘heir,’—Co-sharer—Sale of 
shamilat. : - 

A widow is uot an heir and is not entitled to 
pre-empt under section 15 of the Punjab Pre-emp. 
tion Act. ` [p. 192, col. 1,] 

Fateh Nishan v Ahmad Shah, 21 Ind. Cas. 582; 45 P. 
В, 1914; 55 P. L, R, 1914; 103 P, W. В, 1914, followed. 


The mere fact that a portion of the shamilat land, 
only appertaining to a khata has been sold, cannot 
deprive a oo-sharer inthe khata of his right to 
maintain a suit for pre-emption as s co-sharer. 
[p. 192, cols. 1 & 2.] 

Khair Din v. Ghulam Mohi-ud-din, 22 Ind. Cas, 401; 
B2 P, L. R. 1914; 43 P. В, 1914 48 P, W, R. 1914, 


Jawala Singh у. Ladha, 81 Ind Cas; 272; 173 P. L. R. 
1916; 114 P. W. В. 1915, referred to, у 


Fateh Nishan v. Ahmad Shah, 23 Ind, Cas. 532; 46 P 
R.1014; 55 P, Li. R, 1914;103 P. W.R, 1914, relied upon. 

Sesond appeal from a  daeree of the 
Distrist Judge, Attock at Campbellpur, dated 
the 12th Fabruary 1919, reversing that of 
tbe Massif, Firat Class, Attock, dated the 
30th August 1919, 

Ме. Manohar Lal for Ме, D. 0, Ralli, for the 
Appellant. : 

Mr. M. L. Puri, for the Respondents. 


JUDGMENT,—Musammat Amir Nishan, 
widow of Malik Ghulam Hussain, Paraeha 
by easte, resident of Rawalpindi, brought 
this suit for possession of 10 kanals of land 
bearing азга No. £47, situated at Mauza 
Marat, Tahsil Fattah Jang, Distries Attosk, 
by right of pre-emption on the ground 
that she was an heir of the vendor and 
would be entitled to inherit the land on 
his death and that she wasa во sharer. Tho 
following: pedigree will dissloss tho ralation- 
ship between the plaintiff and-the vendor :— 
: Вада Din and Gholam Hassain ware 
two brothers,- Milak Muhammad Amio, the 
vendor, is the son of Badar Din, Munim. 
mat Amir Nishan, the plaintiff, is the widow 
of Ghulam Hossain, These was mada іа 
favour of defendants Nos, 2'and 3 in Feb. 
raary 1917, The suit.was resisted on. the 
grounds (1) that the plaintiff asa widow 
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“was debarred from suing and- (2) that the 
.. verde: bing also co-sharera. the plaintiff 
` had not а superior righ& of pra-emption 


as against them, - On the, pleading an issue · 
. was also raised as ‘to the reality of the ` 


` amount paid by the vendees: as the prise 
of the land, but this matter has been set 
at rest and we are not coneerned with it 
in sesond appeal.. As to-the pre-emptive 
right of the defendant», the Trial Oourt 
‘found, that Ram Singh; the vendee, was not 
“a malik’ in -the ' village, and that,- though 
- Kanshi - Ram, the vendee, was а malik he 
“had forfeited his right of pre emption by. 
reason of the faot that he had joinéd Ram 
: Bingh in:meking the .purchase, The” ques- 
tion that requires des'sion is whether tha 
plaintiff es ‘an heir or a'co-sháürer:is en. 
titled (o suéeced. . The Trial Oourt held that 
the plaintiff was shown to be a so-sharer 
' and was thus entitled to pre-empt- under 
-geotion : 15; elauze~ (b); fourthly.. 16 also 
‘held:,that-she was an heir of the -уеліаг 
‘and as sneh was entitled to pre-empt tinder 
clause (b), thirdly, The lower Appellate 
Court, -- relying on the’ desis‘on . ‘in 
‚ Fateh, Nishan v. Ahmad Shah (1), has 
. ‘held that the plaintiff as в widow is not 


` an heir snd is mob'éntitled to` succeed. - 


‘This view is elear'y supported by the rul. 


Gng ‘quoted and, though this point was not - 


direotly in question in it, the reasoning 
‘therein given fully applies to the, саве of 
a widow als». In our opinion the view taken 
by the lower Appellate Oourt upon ‘this 
‘point’ мав correst, Ав regards “the appel. 
lant’s right to’ suoreed as а c)-sharer also 
"the desision of the: lower Appellate Court 
was ‘against the appellant. The Oourt, held 
that, the property sold was shamtlat and 
that, therefore, aczording to the rule laid 
of pre-emption eould arise, for а со sharor 
under the Pre-smption Aet meant а бо- 
sbarer in proprietary land. It further held 
. that-as no proprietary land had been sold 
' the question of being a co aharer sould; not 
^ grise, The learned Judge of, the: Oourt 
below: has also expressed an opinion that 
Ram, Singh being a eo-sharer in the shami» 
‘lat: ia entitled to his 5 share which. he 


(1) 23 Ind. Cas, 682; 46 Р. В, 1914; 66 P. Ї, R. 
1914108 P. W: B.1914, > · Е 
| (2). 31 Ind. Саа; 272;-1731P. Ly. В. 1915; 114 P. 
W. Е. 1915 ^. ^. Е 
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` Oourt. 


down in Jawala Singh v. Ladha (2), no right. 


conde 


purataced under the cale; We miy at onee 
remark that this last ground is quite opposed 
to many desided вавек and canact be cn- 
tertained. The only question, therefore, re» 
quiring deeision'is whether a right of pre? 

emption can arise with’ regard to the rale 
of a share in a shamilai land under tha 
ruling relied upon by the lower Appellatd 
The decision in the above: reported 
ease is based on the decision in Oivil Appeal 
No. 141 of 1911 reported as Khair Din Giulam 
Moht-ud-din (3) and we have to see whether 


.the present ease somes within the .rule' laid 


down іа the last mentioned rnling;* In that 
«2:6 @ share in the proprietary -land was: 
sold together with a share in thé shamilu$ 
land, The plaintiff pre-emptor, who- was & 
ca.sharer in the proprietary. laud, elaimed. 
pre-emption. The vendor set up--the plea 
that he baing himself a eo-sharer'in the 
shamzlat land the plaintiff had no preferential 
right to maintain h's suit qua the гата - 
land. The learred Judges made the follow: . 
ing pertinent remark іп: the judgment:— 

“In our opinion, this sontention*has no 
force, Plaintiff elaims to pre-empt' the land 
astually sold, and -with that land‘necessarily 
goes а share ‘in the  sommon land of 
the village. : When partition “takes: plase, 
the person, for the time being the’. owner 
‘of thé khatas, xcld, will necessarily be allotted 
his proportionate: sbare» in’ the ° eommon 
lard.- Ard to hold thet tke: vendee, though 
obliged to give up the aetual khatos, вво, 


“nevertheless, assert a right to take the 
.shamilat appurtenant to there khatas would 
be а proposition both novel arid subversive —— 


of ell customary ideas ‘with regard to the 


* tenure of land in villages.” 


We entirely agree in the view*taken in 
that ease, bnt thi» view rather supports the 
plaintiff's claim in this case, The plaint. . 
iff is found to be а со вћатег in tha pro- 


prietary land and һе mere fact: that a 


portion of the ‘sham#lat land only has been . 
sold cannot deprive her .of her right to 
maintain the: suit ав а co-sharer. ^ 
We accordingly. acsept the dppeal’ and, . 
setting aside the deores of the lowér Appellate 
Court, restore: that of. the ' Court of first 
instance with «osts,: We.extand--the time 
for payment to 8th of August. 1922, : | 
м, H. ' Appeal accepted, - 
(3) 22 Ind. Cas, 401; 52 Р.І, Б. 1914, 43 P. BR,” 
1914 142 P, Ү. Б, 1914, oa 


“Wel. LXIX 
POMDUSA t. BAHENABAL, 


NAGPUR JUDICIAL COMMISSIONER'S 
i хс GOURT 1 coc 
Bagio divit APPEAL “No. 284 oF 1920. 
April, 21, 1922, 
- Present i—Mt. Batten, J. 
POMDUSA-- Раина" Avena 
BAHENAB AT i rama -Pranrims 
о» RESPOND INTS. LS 
Appeal, second Mixed. question of fact and law— 
- Absence. of findings of fact by lower Court —High Oourt, 
Lcompetency.of, . to decide . -case шш Renan, desir- 
ability of. . .. ^ vast. Fs 
- . À Court of Second, Appeal i ig арна under the 
; law. to decides, mixed question of fact and law, but it 
ig, undesirable for it to do goin the absence of findings 
of fact by’ thefirst Appellate Court, the proper thing 
„tó do being, D remand - of the- “appeal. for ‘further 
- “trial, ір. 195, col. ШЙ 
Б Tn 60084, appeal. it -ii “Hori ihe‘ Court: fo decide 
‘ whether п a righ’ баг. fag bein. drawn. оп ihe 
facts | found. fee 1 84, eol. AC 
ppeal against the deaision of "tho: ‘Distrist 
Judge, Nimar, dated; the: 12th February 
,1920,.in- с Appeal No, 217 of 1919, : 
"Messrs. V. V. R.- Pan lit, - В.В, and 8. B. 
` Gokhale, for. the. Appellant. ; я 
Mr. M. Gupta, for tho. Respondents. 
JUDGMENT, —This appeal ha3 


gr 


been 


argued: bafore me.at considerable , length on ` 


the.. Jines: ‘of а, firgs "appsal.. "This . was 
кедү: on | asecunt of the.very perfanetory 
jadgnirnt: of thé lower „Appellata Court. 

The. plaintiffs. sought to proye, that the 
sale d:e], . dated . the: 10th January. 1907, 
executed іп favour: of the appellant, was & 
bogus dead- representing . Go, real transastion 
and. that, therefore, ; „ће; plaint: fa, were 
; entitled , te. proseed against , tha .properiy, 

conveyed Љу. the, deed,. in exesution as the 
property of the, vendors. ,. Q3; 

-Tho | First: ‘Oourt-.i ina bue judg.nent dis. 
‘eussed | „Ба, evidenca and cime 
«onelusion ‘that „the sale- deed. жаз а. bogus 
опе... The case. eannot be said to be a simple 
one and. the: sonslusion - reached һу. the.Firat 
Court. rested-,on,;a,, large, number of ,, fou 
and inferenees from these fasts... 

. The learned. District. Judge in the. second 
paragraph, of: his- judgment gives &.very 
summary deseription of the documentary 
evidence in;the: ваде „апа has said- that,all 
the.doenmente, whioh ; evidence transgetions 
a the appellant in "whioh. be. dealt ‘with the 

roperty after, the ale, have. been prepared 
wi га View to. make.the: transastion” of -salo 
appear fo bà real, 
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to . the ` 


One óf the items of - 


198 


property sonveyol by the sale-dead of i907 
was the mortgage -rights іп a mortgaged 
field which .amounted to the value of 
Re. 900. . In 1917 ihe appellant ‘conveyed his 
‘mortgage rights ‘for Ra. 900 to one of his 
‘ereditors "by . Exhibit 0:17, The District 
Judge remarks: "Of the documents sos 
D- 17 isa salecdeod exesutéd' Бу the defen ant 
transferring, A. right: ‘of mortgage over. certain 
rroperty.” It is difficult to вве how the 
defendant" ean ba regarded as having used 
this property ` to pay oif one ‘of his отп 
‘oréditora “merely with a view to make’ the 
sale transaction in his favour appear real, 

This.is merely an instance of the extremely 
‘superfisial’ manner, in. which the Dis‘riot 
Judge has dealt with the oise. 

'' The-real'judgment of the, Distriek Judge 
is in the third: paragraph. ' “He says y “Tt 
is to be remembered. that one of the vendorr, 
Manikehaid, was a Pleader and, therefore, 16 
is only | to, be supposed that, if ‘he intended 
бо execute à fraudulent document’ he would 
tàákà all precantions and would make tha 
transaetion appear’ as real and complete ag 
‘possible.’ “The ~ defendant- appellant ‘is the 
matérnal uncle of ‘tha ~vandora and thir, 
taken into eonsideration ‘with the othce 
‘sirocumstand3s of the. сазе, makes the cone 
e! "uhion prdetisally cartain that the sale was 
not a genuine one.” In the whole of hia 
jadgment these are the only fasts found by 
‘tha , Distriet Julie and in both he'is Wrong. 
Tt is En ddmitted fact that Mánikehánd did 
not begin to work as a Pleader until 1910 
‘and he, therefore, must have been only a 
student in? 1907." Tha defendaut-appellant 
is not the -maternal ‘unele of the vendors; 
ё ів the first~edusin of their mother.. In 
this , country sueh a relation is. по doubí 
often salled aw unole, but the District Judge 
id writing in English and must- -hayo supposed 
the defendant td ‘ba related, ‘to, the, vendor 
as uncle, What- the-other- eiroüinstanees of 


‘the ease are, he does not say.. He has 


entirely 1:f¢ out of eonsideration the fact that 
there was an osceasion for the execution of 
the sale.deed, namely, that the vend3e gave 
Beourity for the vendors during the pendenoy 
of an appeal in в Civil Oourt. He was 
to pay Rs. 1,200, the c:nsideration for the 
sale-deed, to Champalal, the deores holder if 
the appeal failed, otherwise he was to pay 
the money to another creditor of the vendors, 
On the face of it, it does not appear extremely 
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probable that a design to defeat the vendors’ 
creditors would be -combined with the 
transaction for the giving of security, and 
what the First Court has really held as proved 
waa that. the money whieh the defendant 
admittedly paid to Champalal did not eome 
ou of his own pocket, ‘but ont of the pocket 
of his vendors, There. 
faci in the case whieh eonelusively shows 
that. the money. did not belong to the 
appellant. The First Court reached this 
eonclusion after a. minute examination of 
various sireumstanees, all of whieh are 
arguable and have ‘been argued at length 
in this Court. 

T have had to consider , whether to. deside 
the ease finally in thia, Court or to remand 
it -to-the lower Appellate Court. A question 
of. the present nature is a mixed question of 
faet- and law and [ could legally decide it 
| dn this Court, but it is, undesirable to do 
ao in the absente of findings of fast whatever 
‘on the, part ‘of the lower Appellate Court. 
in second appeal it. is for this: Court to 
decide whether a right conclusion has been 
drawn on the facts found, but in this case 
there is nothing to show what facts the lower 
‘Appellate Court considered ав proved, 


~ I would draw the attention of the lower” 


‘Appellate. Court to the. remarks of Lord 
‘Westbury in Breemanchunder Dey у, Gopaul- 
‘chunder Ohucherbutiy (1) and also to the 
observations in. Dotslat Rao. v. Kesho Rao 
, (2) and in Manthlal Mansükbhaz у. Raja Bijcy 
Bingh (3), 
For these ‘reason 

Tor further trial Ë 


I remand the appeal 
y the lower Appellate 
Court Bosording to law. Costs: will be 
costs ‘in the suit. There will be ro refund 
certifieate. " TERRA ` 


d. 8. DENE `` Cate remanded, 


а) 11 M. L A, 28 7 W. R. P: О. 16; 1 Suth, RC 


-J 651; 2 Ват, P. C. J. 216; 20 E, Е. 11. 
с (2)°1 0, P P; L, R, 59, 

: (8) 62 Ind, Сав, 856; 25 C, Wi N 409) (1921) М. 
үг; '®..80 ut CA. 
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OALOUTTA HIGH COURT, 
ÅPPZAL FROM APPELLATE DEOREN No, 1748: 
. cr 1920. 

April 27, 1922. 

. Present ; —Mr. "Justieo Ghose, 
Sheik Нан SADAKALIL KHAN— 
Davexpant—APPaLiaxt 
versus 
" JANAKINATH. SINGHA ROY— 


2 z PLAINTIYT—REEPONDENT, 
Appeal—Plea. new, of special limitation—Civil Pro» 

cedure Oode (Act V of 1908), O. VIII, т. 2—Bsngal ` 

“Tenancy Act (VIII of 1885), Bch, ‚п, ‘Art, 2, 2 


The defendant .ina ` guib for rent ів nob entitled 
to raise, for the first .time іп appeal, a plea’ of 
special limitation under Schudule III, Art, 2,.to' the 
Bengal Tenanoy ' Act, “Under О. Vill,” г. 2,:0# the 
‘Code of Civil Procedure ’ it is incumbént upon ‘the | 
defendant to take this plea.of special limitation in 
his written statement, ав the’ determination of that 
question depends upon the fact as to when service: 
of notice of the deposit was" made on the landlord. . 
[р. 195, ео], 2.]' 


А Appéal against а deeres of ‘the Subordi- 
nate judge, First Court, Hooghly, dated the 
Ast -of April 1920, affirming a decree of 
the Munsif, Additional ‘Court at Serampore, 
dated the orth of January 1919, 


^ FAOTS appear from the judgment. 

Babu Manmatha Nath Roy, for the- Appel- 
lant.—The ‘defendant is the appellant, 
The appeal arises out of а sui for rent 
for 15 cotias of lend at the rate of 
Re. 1.8 рег annum, My defence was that 
the rent payable ‘was Rs, 3 in respect of 
the entire’ holding of -13 bighas.- Both 
Courts desreed the suit, The learned Sub. 
ordinate Judge: on appeal has wrongly held . 
that I could not urge tho- question of limita- 
tion on bppeal. My point ів that. the, "suit 
is barred. under Art.- 2, Sehedüle: III, Bengal 
Tenaney Act." I ‘deposited rent under sestion 
61 of the Aet and the snit-has been brought 


-much beyond the preseribed period. Г submit 


iI eould raise the question of limitation in 
"appeal. The resord wonld show that the 
suit is barred on this ground, The landlord | 
‘has made а'впЬ.йїўївїоп of the holding with. . 
out my eonsent, whieh I submi ів поб valid 
in law. i 

Babu. Sitaram ' Banerjès, for the Heapond- 
ent.—My first objestion is that the appeal 
is barred under gestion 153 of tho: Bengal 


; Tenaney Act, as: ‘there i is по questien involved 


ш ve appeal as. d eontemplated : by the 


D 


al 
e. 


Vol; LXIX) 

* GADAKALI KHAN ©, JANAKINATH BINGHA, 
section, As regards the merits I submit the 
appeal is concluded by findings of fact. It 
bas been that the defendant sold half of the 
holding to another person from whom the 
landlord has been receiving: rents. So no 
question of sub-division arises, As regards 
the question of limitation it was nowhere 
raised in the pleadings or in the first Court 
which must be done under О. VII, г, 2, 
Civil Prosedure Code. " 

Babu Monmatha Nath © Eo, 
brief. : 
JUDGMENT: — This: appeal arises out of 
` a suit for rent brought by .6he plaintiff- 
respondent, ‘the landlord, against the defend- 
ant-appellant, ihe tenant, for 15 céttas ‘of 
land at the rate of ' Re, 1-8-0 per annum. 
The defendant’s plea mainly was that the 
holding consisted of 13 bighas and that 
the annual rent . payable was not Re, 1.8.0 
for 15 cottas but’ Вв. 3 for the entire 
holding of 14 bighas. · The findings arrived 
at by both the Courts below were that the 
defendants had sold a moiety ofthe hold- 
ing, namely, 15° cotfas of -land to one Sobur 
Ali, that the purchaser was in possession 
of that half share by virtue of his.purchasa 
and that the landlord with the defendant's 
consent -sub-divided the holding sometime 
after : 1320 B. S. .It appears 'also that the 
landlord has been receiving rent ” for- the 
other half share-of the original holding 
from the purehaser. Upon those findings 
the Court of Appeal héld that. the landlord 
was entitled to claim rent for this 15 cottas 
of land at the rate mentioned, There wes 
another plea raised before the learned Sub- 
ordinate Judge that the : suit was barred 
‘by thg spesial rule of limitation . contained 
in Seb. III, Art. 2, of the Bengal Tenansy 
Act, inesmueh: as the ‘rent claimed was 
deposited by the defendant "under section 
61 of the" Асі апа thé: suit Was brought 
‘after the lapse of more ‘than ‘six montha 
‘from the date of the deposit, The learned 
Subordinate Judge refused _ 
defendant to raise this - point 
before him, for the -frst time, because this 
point was not. raised in -tho pleadings nor 
in the Oonrt of. first instanee at the trial 
and was not also taken in - the memo, of 
appeal before е lower Appellate Court, It 
is argued on behalf ‘of. the appellant: that 


replied in 


the plea: of. limitation c can be raised at any = 


singe of the suit: and, этеп, for the first 
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to allow’ the, 
in appeal: 
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fime, in. appeal, But this special plea of 
limitation ought to have- been taken in the 
written- statement beeause it is. a defence 
upon a question of faet whieh has not beou 
stated in tho plaint itself. Under O. VITI, 
г, 2, Oòde of Civil Procedure, it was incum- 
bent upon the defendant бо - raise this 
question of spesial limitation, as the deter- 


 miination of that question depends upon 


the faet as to when service of notice cf 
the deposit was made on the landlord. I 
think, therefore, that ‘the learned Subordi- 
nate Judge was quite " justified in not 
allowing the defendant. to raise this plen 
of special limitation’ for the firat time iu 
appeal.: 

-The next question that is urged on be- 
half of the defendant-appellant. is that tha 
sub-division `of the holding із not valid ез 
against him.: This, question, it seems to me, 
is ‘eonoluded by the ‘finding of faet mada 
by the lower Appellate Court that tho 
transfer by the defendant of the other half 
share was & real transaetion and that the 
sub-division had been made with his вопвецб. 
It is open to the landlord to say that ho 
is not bound by any sub-division made by 
the tenants of the holding; itis also quito 
open to him to give effect ‘to the sub-di- 
vision made by the tenants: themselves, 
This ground also, therefore, tails. 

A preliminary cbjeetion was raised on 
behalf of the respondent that: there is no 
appeal having regard to the provisions of 
sestion 153 of the Bengal Tonaney Ast, 
It seeme, however, that it may be urged. 
on behalf of, the appellant that the quer. 
tion of the amount of’ ‘rent annually pay- 
able by the tenant wgs raised in this ease, 
although in a rather novel way  beeauso 
the tenant pleaded that he was liable to 
pay more’ than what the landlord. ,slaimed. 
Having regard to the fact that the appeal 
has been heard оп the merits, I need поб 
express any opinion on this question. 

The appeal fails. and must be dismissed 
with eosta, i 


B. N. Appeal dismissed, 
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MUSAMJAD MAJID ULLAH RHAN 0, NUHANMAD HAMID ULLAH КНАК, 


> LAHORE HIGH COURT. - 
Frest.Oivin Аркклт, No. 3169 or 1917. 
4 .December 14, 1921, 
Present: —Mr. Justice Broadway and 
Mr. Justice. Martineau, ." .: 
MUHAMMAD MAJID ULLAH KHAN— — 
Prat ce АРЕ 


IMUHAMMÁD HAMID ULLAH KHAN 
= < ©, 3 DRFERDANT— RESPONDENT, 
Partition. Aot: (ТУ. оў 1898), s; 2—4ale, when to be 
ordered—Partition—Appeal — ‚ Court-[ce— Eateneion. of 
ime -Qioil Procedure Code (Act V of 1908), 5, 149, 


t -Aotion can-he taken by a. Court under sevtion 2° of 

' the Partition -Acb when a. partition. cannot, con. 

. veniently, he made, and поё only when the property 
ів wholly, impartible. (7.197, col. 2] : 

" When thé object ofan appeal ie td attack certain 

iterns allowed'or disallowed'in а final deotee for 

partition, Conrt-fee must, be paid ad ташат on the 


d items attacked. [р: 197, col, 2) 


Where the omission , to, рау. Court-fóo i is not due, 
toa bond flde mistake! a Court will not grant an 
- extension of timo under. ‘section 149 of thé Civil 
Procedure Code. [p. 197, сої. 2] . 
`, Lekh, Ram у: Ramji Das, 57 Ind, Cas, 215; 1 L. 284; 
ŠL. L: J. 810, followed. . 


. Firat appeal from s deoree of the “Senior 
Subordinate Judge, First Olas, “Delhi, dated 
the Б August 1917, 

. Lala "Moti Sagar, В. S., for the Appellant. . 

* Syed Mohsin Shak, for "the Respondent, . 
8 JUDGMENT. —One Машіуі Sami Ullah 
Khan died on the Vth April 1908 and 
“after his ` demise disputes arose between: his 
two son8 who were Bis, heirs, ` The: :youbger 
воп, М. Majid. Ullah Khat, brought a suit 
for partition claiming, half of the property 
and Re. 1,200 on aceount of 'eertain ei carriages 
and other moveables, ^ His right to: partition 
„жай reesognised Бу a 'deereo of the ` '-Ohief 
Court dated the “30th January 19175, and 
‚в preliminary deeree- was granted, _Ever 
sinse, then the two brothers: have bean fight: 
ing as to the mode of "partition ‘and as to 
what each one wàs entitled to of the moye. 
ables. On the 6th June 1917 Mr. Murari 
Lal? passed an order detailing. the amount 
payable to each ‘other by Ње parties, and 
in dealing ‘with the immoveable' property, 
(which consists of а kotht at Aligarh and six 
shops in Gali Batasha in Delhi) he found 
- that the Gali Batasha property wai capable 
of ‘partition and that, therefore, there was no 
nésessiy . to apply the provisions of the 


=e 
*Muhammad. Hamid Ullah Khan v. Muhammad Majid . 


7 gllah-Khan, 40 Ind, Cas, 974,—[Ed..] 


Partition Act thereto. With хеде: to the 
kotht at. Aligarh he found that: thére was 
not sufficient material on: tha resord to - 
deside whether the Partition Aet should be 
applied or not, and direeted that à Commis: 
Sion should be appointed through the 
Aligarh District Odurt for à report omthis 
point. Оп the same day he passed an order 
that a Oommission for the partition of the 
Gali Batasha property: should ba appointed 
and one Lala Babu Ram. was но appointed, 
his remuneration being fixed at Ra, 50. ‘On 
the 16th July 1917 Mr. Tapp, who had 
süesceded Mr. Murari Lal, referred to ‘the 
report.of the Commissioner relating to tha 


‚ Gali ;-Batashg shops and found that they 


eould be divided properly. Не cams to the вой. 
clusion, from an ‘examination’ of the plan that 


the koth at Aligarh ` ‘gould not be partitioned, fe 


Hé suggested in^ his order that one party 
Should boy. the half share of the other and 
noted that “if thisis mob "done the Court 
will ‘have to ‘direot tte ‘sale ‘of the whole’ 


and ‘the sale-proeseds ‘would “be :divided:” 


No. Commission was ever ‘appointed ‘gua the 
Aligarh Ко, Finally, onthe 5th: ‘August 
1917. Mr. Tapp passed'a final deóree in ‘the 
ease diresting. that certain mdvéable Pròp- 
erty , should be sold ‘and ‘the “prceéeds 
sbared between the two brothers. M, -Majid: 
Ullah Khan was to ‘be given possession’ ‘of 
that half of .the premises "Bituate in’ Gali 
Batasha which was colouted pink” on “the: 
plan; M. Hamid ‘Ullah Khan was - ‘to pay 
to his: -brother.a sum ‘of Rs. 3,128 (as 
amended ón review ‘by order dated ‘the 17th 
October 1917). -It was'also ordered that “as: 
the Aligarh xoths was incapable’ ‘of ‘partition it 
was to be зоа апі half the proógede paid: 
to M, Majid Ullah' Khan. Againit this final: 
decreé, .both:parties have preferréd " déparate 
appeals ;. M, Majid:‘Ullah Khan throügh: Mr,’ 
Moti Sagar. and. :M, Hamid- "Ulláh Khan 
through Mr, Roshan Lal, 2s 
Mr.. Moti ‘Sagar, - ‘in Civil Appeal No. 3169 
of 1917, eontended. that (Һе! order of^ he 
Court deslaring ‘that thé Aligarh koths' was, 
not capable ‘of being partitioned’ and should, 
therefore, be sold was wrong, inasmuch t as it 
was'not based on any evidenée on the resord 
and: that. the caid Köthi was quite capable: 
of béirg divided "betwéen “the parties, ^^ Не; 
also: attacked: anitenr allowed by the Court 
below: to the réspondent, - Itiasmuol ‘ad this 
is an. appeal’ froma - final: dosie "it "Was. 
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- Vai, ui X] i 1 К 197, 
_MUBAMMAD HAMID ULLAH KHAN 0, MUHAMMAD Masip ULLAH KWAN. i : ла 


певевайѓӯ ` ‘to рву, Gonrí. fees, on the amount. 


which it was alleged’ ad been’ wrongfully 
allowed, No sugh: “Соз. fee hës beéit paid 
and Mr, Moti Вава? adinitted that the appeal 
was bad qua “this ground. No. 5 on that 
ascount, The ‘item is a вй]! one, bnt 
having regard to the remarks i in Lekh Ram v. 
Ramji Das a) we cannot regard thé omissicn 
io pay the proper Court 186 as being due 
to a bord ‘fide mistake and this portion of the 
sppeal, therefore, must bs dismissed. 

г Turning now to the question as to whether 
` the Aligarh ‘kothi is "eapable of partition. 
Mr, Mohsin Shah, who appeared for the 
respondent, contendad that .the evideneó in 
the case its lf. was вос: ent to show that 
this’ kothi was ‘inéapable of partition, 
Objeátion . was taken’ ќо the admissibility of 
such: evidence, Mr.. Moti Sagar dontenlitig 
that had his eliant únderətöcd that the other 
side were relying on the previous resord 
his elient would have been able to prołusé 
ard would hàyé piodusad further evidente. 
It Appears, however, thst when the proeeed- 
ings ‘were before Mr; Morari Lal it was 
understocd that the former resord would be 
treated ds a part ‘of the exesution record, 
tide “page: 14. where Mr. Murari Lal spesi- 
fieallj refers: to the previous resórd, The 
evidénce to which Mr. Мага ‘Lal has refer. 
rféd:is to be found at page 282, line 11, 
E pagex249, lind: 18, page 251, Iine 1i and 

pigé 229, line- 2,. of. the’ pristed: book in thé 
original appeal: “Монай ` Rafi-ud: Din 
(págs. 282). says that by a partition of this 
Fotki- ibs condition éannot rémain undistur bed, 
Khwaja Abdul Majid (page 243) | says: “The 
‘Aligarh: house: «annot. ba. partitioned into 
two parts. in my opinion, It ваппої remain 
. во ugeful. LEN CE page 251 'Jamil-ud-Din 
states: that the ‘house san “ba partitioned 
Баб абу would  déórensé ; ; ‘and at | page 
229° М. Hamid” Ullah “states ` thát ^" the 
Aligarh’ housé isnot fit for Partition. It 
would- not“ be ténanted if it is ‘partitioned, ” 
' The plan of thé" House: shows’ that it isa 
bungalow апа’ there seems no doubt that'a 
division would redued the utility of the 
premises, Sestion 2 of the Partition Aot 
av of 1893) làya down that: "Whenever in 
any. suit “for partition it appears’ to the Court 
that by reason of the natire ofthe property to 
which tbe sait relates, or of the number of the 


; (1) 57 Ind; бав. 215; г Ii 284; 8'L, 1, Ј, 830, -- 


share. holders thérein, or of any other spatial 
cireumstanos, a division of the proparty ваппоб 
reasonably or conveniéhtly Ъ8' made, and’ that 
a sale of the property and distribution of the’ 
proseeds’ would’ be more bsneficial for ati the 
share-holdere, the Court may, if if thinks fit, 
on fhe reques5 ofany of sùsh share- Koldsrs 
interested ‘to the extent-of one moiety or 
upwards, direct a sale of the property and, 
a distribution of thè proéeads. . Tt will thus 
be seen that astion ean bə taken ander the 
Partition Act when a partition eannot ^ son- 
veniently be made and ‘not only wher the 
property i is wholly impartible, 


Having regard to the evidenca referred to 
above and the fast that the two share-holders 
are obviously оп bad terms, it seams to us 
that it eertainly would tend. to the son- 
venience of al{ conserned if astion were taken 
under the Partition Act, The'plan of the house 
slearly shows that it would not be easy to 
partition the house and in all probability 
a partition of the sam» would materially 
reduce its value. Under these cirsumstancas 
We ага no’ preparad to interfere with the 
order of tae Court b:low directing the sale of 
this house under the provisions of the Parti- 
tion Aet. =” E 

The appeal fails and is dismissed with 
вовїв,` 


We now turn to the di by M. Hamid 
Ullah Khai, (No. 3170 of 1917). Mr. Moti 
Sagar objested to this appeal:on the ground 
that it was improperly stampsd. This objec. 
lion must, in our opinion, prevail, Ths 
objeot of this appeal is to attack various itema 
allowed or disallowedin the final daoree, and 
we sonsider that before’ this final deeres 
exu be sttasked on these grounds an. ad 
valorem Oourt-fee should. be paid on the 
amounts entered ia the various grounds of 
appeal. т appears ‘thatthe insuffieianey of 
the stamp. was “pointed ont’ to the learned 
Advocate when the” appeal was first filed. 
In spite of this the learried’ Advocate refused 
to pay in any further Oourt-fees, elaiming 
that а Rs. 10 stamp was sufficient, In 
our view the stamp was insuffieient, and 
the omission to ‘pay һе proper Courtefeo 
was not dus to a bona fide mistake but’ wes 
deliberate, Following the principles enuneiat« 
ed in Tekh "Hàm v. Ват Das (1) we "decline to 
grant time under seetion 149, Civil Procadure 
Code, for the deficieney to be made up. 


[ - 
‘= MAHAMMAD ISMAIL BEG 0. BBIOHARAN DAS. 


” Girounde. Nos. 8 and 6 of the appeal, 
^; however, deal, ‘partly with matters whieh 


^ "are-open to sorisiderotion and we have heard 


'. Mr. Mohsin Shah with regard to them. In 
: ground No. 8 the- final decree.was attasked 
, en the ground that it having been held that 
* the: Aligarh Лой was inespable.of partition 
fhe Court below should. have determined 
the value of the. plaintiff’s share... As the 
Court below has acted under the. Partition 
Act we ean see no forse in, this and Mr, 
Mohsin Shah stated that he did not press 
it, “In ground No, 6.the final deeree was 


attaeked’ on the ground that the Court below . 


should bavensted under the Partition Aet 
qua the Gali Batesha shops. А plan of these 
shops elearly shows that they oan eonvenient- 
ly -be partitioned. Asa matter of fact they 
have been partitioned, and M, Majid Ullah 
Kban has been put. in possession of the 
portion allotted to him. Further, as pointed 
ont by: Mr. Moti Sagar; the partition of thia 
-property has been practisally recognised by 
the appellant himself in a suit for rent 
brought qua s portion of the property whieh 
the appellant claimed had fallen to his share 
en-partition. There is thua no force in 
this ground either, and Mr, Mohsin Shah 
finally stated that ne did not desire to press 
i.c oc 
.. This appeal also fails and i is dismissed with 
вовів. 
LE. ' __ Appeal dismissed, 
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'- ` PATNA HIGH COURT. 

i Овоот Cover, CorTAOR, ` 
Атти, FROM APPRLLATE” Оаовюк №, ` 45 or 
ES 1990. ° 
‘+- '* November 25, 1921. 

rs Present :—Mr, Justise Daa and , 

Mr. Justice Adami, ^ 
^^ Mirta MAHAMMAD ISMAIL BEG 
` AND "OTHBRS— PLAINTIFFA—À PPELLANTS 
| versus 


| ВБ1ОНАВАК1 DAS and oraant—DavaspAnté 


` -Rusronpenrs. ^ 
. Registration Act (XVI of 1908), ss. 76 (2) (8;, 77—~ 
‚ Registration Decree directing — fegisiration of "docu 
ment—Time for presentation jor registration, 


‘Where i ina suit under section 77 of the Registra. 
. tion Act, the plaintiff obtains’ а deciee directing the- 

registration of a document, the Registering Officer 
bas no: ioe to. register: the document if-it ів 
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| point arose only very remotely, 


(ibaa 


РЯ for registration more than thirty "days after 
the date of the decree. [p. 199, col, 1;] - 

Gopinath Adhikary v. Gadaàhar Das, 88 C. 1020 and, . 
Udit Upadhia v, Imam Bandi Bibi, 24 A, 402 at p. an 
A. W. N. (1902) 99, distinguished, 

“Appeal from a decision of the Distriet 
Judge, Outiack, dated . the 14th September 
1920, sonfrming that of the Sub-Judge, 
Outtack, dated the 20th December 1920. f 

Messrs, Sushil Madkab Mullick and. Durga 
Prasanna Das Gupta, for the Appellants. ` 

Mr. 8, A. Asghar (with him Mr, Bichitra- ' 
nand Das), for the Respondents. 

n JUDGMENT, 

, ` Das, J.—I am unable to' agree with the 
view taken by the learned Judge in ‘the 
Court below. The defendants instituted а. 
suit under the provisions of sestion -77 of 
the Registration Act for a desree diresting 
the registration of а doeument. The Civil 
Court passed a deeree in favour of the res. 
pondents but did not spesify the time within 
which the document was to be ‘presented 
for registration; In point of fact the doou- 
ment was presented five months after, the 
desree was pronouneed by the. Civil Court. 

' The question arises, had the Registering 
Officer ару jurisdiction to register the 
dosument? Mr. Asghar, on behalf. of „tho 
respondents, relies проп а decision of the 
Oalontta High Court in the ease of Gopinath 
‘Adhthary v. Gadadhar Das (1). Mr, Sushil 
Madhab Mullisk, on the other hand, relies 
upon:a deeision of the Allahabad High 
Court in the sase of Udit Upadhia’ v. Imam . 
Bandi Bibi (2). Аз а matter of fast the 
point did not arise in either of these eases. 
In the Calcutta ease the doenment was, asa 
matter of fasi. presented for registration- 
within thirty: daya from the order of the 
Civil Court and ` in the Allahabad ease the | 
Boi Sir 
Francis Maclean, delivering the judgment 
of the Oalentta High Oourt in the oase 
already eited, did ‘express an opinion that 
there’ was no positive enastment in the 
section, that is to say, in sestion 77, that the 
document must be presented for registration 
wiihin thirty days after the passing "of the 
deeree, 

With all respect I am unable to agree with 
the sonstruction placed upon this seetion by 
the late Ohief s of the Caleutta High 


1) 88 0, 1020. ` 
& 24 A. 402 at p. 41, AW, N. (1902) 99, 


'. (2) and (3) of sestion 75 shall, 


4 


Vel. их) 
ВАМ OHAYDAR 0, JAT MAL, 


Court, 
first paragraph of sestion 77 is eoneerned, 


it relates to the suit and not io- the decree А 
‘which ів to be passed by the Civil Court; 


but then 
follows :— 

" Thé provisions вопбаїпөй їп sub-seetions 
mutatis ` 
mutandis, apply to all doeumenta- presented 


paragraph (2) provides 88 


for registration in aesordanse with any such ' 


deeree, and, ‘notwithstanding anything соп. 
tained . in -this ‘Aet, the document shall be 
receivable in ‘evidence i in such suit.” ' 

This takes us back to the provisions of 


 pub-sestions (2) and (3) of section 75. . Now 


шша Bub-sestions are as follows :— 
"Snub-seetion (2). If the document is 
duly presented for registration within thirty 
days after the making of sueh” order, the 
Registering Officer shall obey the same and 


| thereupon shall, во far as may be praetisable, 


follow the procedure ‘prescribed in sections 


ғ 58, 59 and 60, 


"Sub.seotion (3), Such tegistration shall 
take effect as if the dosument had been 
registered when it was firat duly presented 
for registration.” : 

- Reading sub-seetions (2) and (3) of seetion 


- 95 with sestion 77, it appears to me that 


the Registering Officer has jurisdiction to 


‘register a document if it ba daly presented 


for registration within thirty days of the 
deeree passed by the Civil Qourt, It ig, in 


my opinion, impossible to eseape from the 


very elear words that have been’ used by the 
Legislature in this eonnestion, Obviously 
the Legislature thought that it was nesessary 
to impose some limitation of time for the 


presentation of a document for registration, 
‘and 10 did think that thirty days ought to 


be the limit of time. 
I must allow this appeal and set aside the 
judgments and deerees passed by the Oourts 
below. The plaintiffs are entitled to а deeree 
in terms cf prayer (1) in the plaint; they 
are also entitled to their eosts throughout, 
ADANJI, J—I agree. 


Ү. 0. А, Appeal allowed, 


NE бін сийе: : 


It is quite true that во far as “the 
Ё Exzovrion Szconp Арркаг, No, 735 or 1921, 


- whereas, 
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ALLAHABAD HIGH COURT. 


May 23, 1922, 

' Present ; —Mr. Justica Ryves and 

' i Mr, Jastiee Stuart. - 

RAM HEAD Oe ESAR 

- ventus 
.JAI MAL АНЬ OfHgRs —DEFENDANTS— 
RESPONDENTS. 

‘Limitation Act (IX of 1908), Sch, І, Art, i8i— 
Application to prepare final decree for sale—Clerical 
amendment made in preliminary decree—Right to 
apply, accrual of. . 


Where in a preliminary decree forsale, thé anidurt 
payable by the judgment-debtor i is by mistake wrong: 


: ly entered and the decree is subsequently amended 


there is no fresh -accrual of the right to apply for 4 
final deoree under Art, 181 of Sch. I to the Limitation 
ob, 


Execution sesond appeal from a destes 
of the Distriet Judge, Meerut, confirming 
that of the Subordinate Judge. 


Mr. Girdhars . 
Appellant. 


Messrs, Sital Prasad Ghosh and Kailas 
Ohandra Miéal, for the Respondents. 

SUDGMENT.—The plaintiff obtained a 
preliminary deeree for sale on a mortgage 
on the 22nd of January, 1917, Assording 
to that deeree the mortgagora were givón 
time up to the 22nd of Maroh 1917 to pay 
in the desretal amount. On the 22nd of 
February, 1917, the plaintiff applied to thc 
Oourt stating that by a mistake in the ов 
Ra, 2,350-9 0 had baan entered in the deccap, 
aesording to .the judg. 
Rs. 2,436-9-0 should have been tho 
This pplieation таз allowed and 
the figure Rs, 2;350-9-0 was struck out and 
Bs, 2,486-9-0 substituted in its plaso, This 
was. on the 23th of April 1917. On tho 
27th of April. 1920 the plaintiff applied for 
preparation of the final deeree. On objac- 
tions by the defendants the applieation Ws 
dismissed, as being time-barred. It : 
admitted that ‘Art. 181 of the Schedule to 
the Indian Limitation Act applies, that is 
to say, that an application sueh as this, for the 
preparation’ of | ‚В final deeres, must be made 
within three years: from the time “when the 
right to apply asornes," 

It is argued on behalf of the appellant 
that the right to apply did not bagin until the 


Lal UNS fot the 


ment, 
figure. 


_ be due from the judgment-debtor to find ` 


2005 -- Mon 
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98th of: April: 1917- when ‘the dewree was 
amended. “It seems. ‘to ns that the right to: 
apply- acerued on the 22nd of March 1917 
and that, insamuch, as . thia application , was 
made more than three years after that date, 
` it was time, barred. In our opinion there 
was no alteration in. the decree, ‘It cannot 
be said that the deeree as amended ; on: -the 
' 98th of April 1917; waa à new deeree.” The 
mere fact: that- by a olerical:error „8 wrong 
sum had been: ‘entered, does not affeot thecace - 
any-moré than if by a ‘mistake the iamo of - 
one of the parties had been misspelt. ош 

In. eur opinion, none of the-.eases relied 
op;.on- either side, i in the. бош, below have: 
ару: ‘applieation.. метла 0р8 LOG 

` The appeal’ fils ‘andi 4g dismissed ` with .. 
costa" ineluding in this ‘Court-feea on .the. 
higher genle, 


x. HS ‘Appeal dis іней: 


PATNA HIGH ‘COURT. 
- < Ocim Cover, Ovrraox. ` € 
APPEAL FROM. KPPrLLATE OgDxB No. 18 or- :1920. 
-November 26, 1921; ^ е 
2o Fresent: Mr Justice Das and 
2 Mr. Justiee Adami. `- ` 
Oloudhuss OHIN AMON L- MAHAPATRA 
—Jupoment. DEBtOR— APPELLANT M 
B - .- Versus p 
| Srimatt MONMOBIN! DEBI-—RzsPoNbENT; 
Civil Procedure Code (Act 'V.of 1008), О. XXI, rr. 
11, 1%—Ewecution ‘of decree, application far— Duty ы 
Court— Defective -upplication—Amendment, . 


Rule - W ‘of 9. XXI -of the“ Oivi! Proced&ie Codo 
imposes the duty upon-the?Court to see whether an 
application for the execution of, a deóree is in the 
` form contemplated by r. M. of that. Order, | and to 
reject the application if .ib' is defeotive, or to allow 
the defect to'be remedied there‘and then, or. ‘within! 
в time to be: fixed by. it, It does not’ impose upon 
the Court the duty to calonlate the interest that may 
Че the 
amount is, correctly . stated. by the decree- holder, 
[p-:201, col. 2.] ' 

Е Appeal from an order ot ‘the District J adge, - 

Cuttack, dated’ the, ` “14th ' August 1920, 


sonfirming: that of the Muneif, firat Court; 


inbiak. cASES,- . 5 


tisse 


Cutíask, dated the. 26th. айа. он А 
1990. -a 

Мг. М. Suba Rao, for the. Appellants, 

Mr.. 9. O. Ray, for the. Respondent. 

a JUDGMENT.. 

Das, тве view taken by the. edid. 
Judge in the Court below .is entirely. correst. 
The :deoree.holder obtained a decree so far‘ 
bask as the 20th. November 1907, :"-16: is 
unnecessary to go through: the - different: 
stages. of execution: proseedings.; itis suffi-. 
‘sient to say. that the. execution casa with: 


` which: we: are eoneerned was instituted. 
on the 18th ; November: 19:9. Ву that 
applieation . the-' deeree-holder claimed»: : 


Rs, 1,510 12 15 for-and by way of. interest. ` 
It appears, however, that she was only entitled 

to Rs 1.400.1.6. «Subsequently, on the. 
27th April 1920 the judgment debtor. 


-brought this matter to ths notise:.of thy 


Court’; у.е deeree holder. a-ked.. for -.an 
amendment and the Oourt directed. the: 
aprliealion to ba amended. It was according; 
Jy amended and the Courts below neve Полей 
execution. te 

It is contended by the earned Vakil on. 
behalf. cf the appellant | that - the. courto, 
which was adopted. by ће. Courts below -was · 
entirely ша. It is urged ‘before us that 
O, XXI, M, sub-r. (2), clause: (g), 
provides ‘that E i | 

" Every. applisation , for “the агаш A 
decree shall state the ‘amount with interest, 
if any, due upon the decree? .- 

Jt is, then pointed: out: that andar: 0. 
XXI, xr, 17, it is the duty of the. Court: te 
ascertain whether sueh of the. requirements : 
of rr.;/11l. to 14, ав may. abe applisable: 0. 
thé caro have been eomplied witb; -and if 
they have not been eomplied with the £ourt 
has the power to rejest the applieation or 
allow the defest to be remedied then and 
there or within a time to be fixed by it, 
The learned Vakil argues that there was 
a defect in the execution petition as рге-. 
sented by the desree-holder in so far as 
it did not state the interest due to the 


. decree-holder correctly, -Ascording to bim 


since the Court under r. 17 of O. XXI, 
did not ascertain whether the requirements . 
of r, 1], sub r. (2), elause (g) had been com- 
plied with, the petition for exeeution should 
have been di«missed by the Oourt when the 
defect was brcuzht ќо its notiee, 

I do not read О. ХХІ, г. 17, in the - 
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^ 
E 
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way in whieh the.learned;Vakil for the appel- 
lant‘reads, that rule. That rule provides: — 
On: -reseivivg. an applisation. -for the exe- 
банов Of:a desrée; as; provided by г. 11, 
sub.r. .(2) the  Gourt shell. весегівіп 
whether: sueh of the requirements ef гг. 
11 to: 14 ss.may Бе applicable .to the саве’ 
have , been, complied with, and, if they have 
not: been: eomplied with, the Court. may 
re jest; the, applieatiop, or. may allow the des- 
feet. to; be remedied, then and there or. within. 
& time to be fixed.by it.” ` 
I have no. doubt. whatever that this rule: 
relates ,t0° the formalities that. must be eom-. 
plied with, by : ‘the, decree: holder before, 
his petition ean. at all. be regarded by the” 
Court, .? Now, take forinstance O, XXI, r 11 
(2); "That rule-prdvides that :— .. ; 
"Every. applieation , for the execution of a 
decree shall be in writing, signed and.veri- 
fied by the.applieant;or by some other person 
proved ‘to,the satisfastion of the Court to 
he aequainted with- the. faets pf, the case, 


Й " ud 
we . 


and. -shall , contain: in B tabular. form” onan: 


partiealare, - 


4 


ibiak Oasis, 


201 


an паек of the ЕЕЕ to be attaobed 
containing a reasonably scourate deseription, 
ofthe same. If the. décree- holder bad rot 
' eomplied. with the formalities required from. 
him onder r. 12, the Court, under r. 17, has the 
power either to reject the application-or to. 
allow the defect to be remedied there ard 
then or within a,time to be fixed by. it. 
I do not understand that r, 17 at all 
imposes “the duty upon the Court to eal. 
-culate the interest that may be due to'the 
~ deores-holder from the judgment-debtor. 
In my opinion the argumen of ‘the leürned 
Vakil on the first point, before us ig 
entirely unsustainable, On the second point 
there is no question of amendment, The 
Court, has inherent power to do  justise. 
between the. parties under section 151 of 
the Code and that power the Court has 
exercised i in this cage. 
- The appeal faila and must be iiai 
with coste. . 
‘Ava mt, J,—I agree. 


W. ©, 4; Appeal dismissed. 


Now, r. 18 imposes проп. ihe: Court the. ` 


duty, when the execution petition, is present- 
. ed: beforé. 16, to. see, whether the applisation. 
is in, fact in. writing, signed and verified , 
by the: "üpplisant . or by come other person 
proved , to..the. satisfaction. of the Court to 


be. aequainted. with .the’ fasts, of the ease, ` 


and. whether. : it. eontains in tabniar form 
the -partienlars: whieh are required to ba 


stated.in ; the petition , by г. 11, (2). If 
the petition is not іп the.form which is 
eontemplated -. ‚ру. О. XXI, r., ll. the 


Conrt. has,” under. г. 17, the. power. either 
to reject : the -application or io allow the. 
defest. tg: -ba removed there.. and then or 
within a time to be fixed -by it, Take, 
again. 1.12; That rule provides thatt— 

“Where an applieation is made for the 
attach ment of. any moveable property. balong- 
ing to a judgment-debtor but not in his 
possession, the decree holder shallannex to 
the applieation an inventory of the proper- 
iy to be attached containing a reasonably 
asenrate deseription of the ваше.” 

Ruls 17 imposes the duty upon the 
Oourt to взе whether the desree holder has 
in fast annexei to the application, when 
the ‘appliesation ia for the attaelhiment of 
any moveable property belonging to the 
judgment-debtor but not in his possession, 


OUDH JUDICIAL COMMISSIONER'S 
со j 


URT. 
: Отти, Revision No. 168 or 1921, 
January 19; 1922, 

Present: —Pandit Kanhaiya Lal, J. C, 
KAMTA SIROMAN PRASAD SINGH 
—PiAINTIFF— Á PPLIOANT 
versus 
GAYA DIN PATHAK—Déraapaxt—" 


OProsrTE Party, 

. Place of suing —Declaratory suit in respect of immovee - 
able property—Forum—Civil Procedure Oode (Act Y of 
1908), О. VII, r. ti —Valuation of suit—Plaintif, duty, 
of —Suáts Valuation Act (ҮП of 1887), в, 11— Objection 
to valuation —Appeal. 


A suib.for a declaratory decree in respect of 
imaoveable property, if capable of valuation, must 
be filed in the Court where a suit for possession of” 
the’ property would lie, 

Ganapati v. Qhathu, 12 М. 223 at p, 225; 4 Ind Deo, 
(m.s. 505 and Krishna Das Laha v. Hari Charan. 
Banerjee, 10-Ind, Cas. 865; 14 О, L, J, 47; 18 О, W. Ne 
823; referred to, 

, Although under О. VII, г. J,'ofthe Code of Civil: 
Procedure the plaintiff must state i in the plaint the 
value of the subject-matter of the suit for the pur- 
pose of jurisdiction so far as the case admits of 
such valuation, it was never ` intended that the 
valuation- might'be reckless or ‘arbitrary, and that 
the plaintiff should be permitted to choose the Court 
in which the suit is to be filed, 
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; Where a. defendant objects to ths valaation of a 
uit, suoh, objection oan, under section 11 of the Suits, 
Valuation Act, be heard even. at the time of the 
hearing of an ‘appeal, ifib^was taken in the Oourt 
.of first instance at or before the first hearing. 

: Application from an order of the Subordinate . 
Зайве, Fyzabad, dated the 17th August 1921, 
upholding an order of the Additional Mansit, 
Fyzabad, dated the 10th May 1921. 


‘Mr, Jsban Krishna . Banerji, for the 
Applisant. . : 

Mr. Niamat Ullah, for the’ Opposite 
Party. 


JUDGMENT. _This ` is an applieation 
_for revision of an order, diresting the 

return of the: plaint for presentation to the 
" proper Oourt. Tho snit was.‘filed by: the 
spplisant for a deslaration that the defend- 
ant had no superior “proprietary or under. 
` proprietary right in eertain plots speeified in 
the plaint, The suit was valued in the plaint 
for the purposes of jurisdietion at Rs, 600, 
but the eorrestness of that valuation, was 
eontested.by thé defendant, who states that 
the value of the land in suit whieh measured 


24 bighas 19 biswas was not less than Rs.. 


3,000.: The Courts below: found that the 
value of the disputed land was not less than 
Ra, 2,000, and thatthe plaintiff had reck- 
lessly valued it at a less figure in order to 
bring the sui& within the jurisdietion of 
a бош; whieh had no ) power to entertain 
it. | 

"The Suits Volustion; Act ( Vit of 1887) 
makes no express provision for the valuation 
of sucha suit. Order vit, r. 1, of the Code 
of Civil Proeedure requires the plaintiff to 
state’ in the plaint the value of the subjecte 
matter: of. the suit for the -purpose of 
jurisdiction so far as the-case admils of 
gueh a valuation, 16 could -hardly have 


been intended that tha valuation might be. 
reckless or arbitrary and that the plaintiff 
should be permitted to choose the Court in. 


whieh : the suit is to ba filed. A suit for a 


deelaratory "dearee, if capable of valuation . 


must be filed in the Court where & -suit 
for possession of the property, which is the 
subject-matter of that declaration, would 
lie. As observed in Ganapati v. Ohathu (0, 
a.suit for a deslaration is filed with a view 


to protect existing possession, and it is поё: 


intended that Courts with limited pecuniary 
een should. take Sopnizanss of suits 


“Qe M. 228 ab p. 225; 4 Tnd. Dec, Св s.) 505. - 


‘NOLAN dabis: : 


. леа 
for deslavatory Р ГРИТ “of the 
valaa of the property, to whioh the titles. 
sought to be declared by those desrees 
relate. In Krishna Das Laha.v, Hart Oharqn 
Banerjee (2) the same view was taken. An 
under-proprietary right is as ‘much saleable 
as & superior proprietary right, .I& has a 
marketable value, The effect of the declara- 
tion’ claimed by the plaintiff; if granted, 
would be a negation of the under :proprietary 
right; claimed by, the defendant, and as 
-sueh the value of ‘the suit must ba determined 
by the value of | the supérior proprietary 
right or under. proprietary right,’ the nega- 
tion of whieh tha plaintiff seeks 46 ‘have 
declared. The valuation put by the plaiatiff 
in а case of this kind does not ‘determine 
the forum, if its correetness ig ehallengad. by 
the ‘defendant M the Sime of the” first 
hearing. 

Saction 11 of the “Suits Valuation’ "Act 
(VIE of 1887) cantemplates that auch an 
` objection can be heard even at the time of 
the hearing of an appeal, if it was taken 
in the Court of first instance at or before 
ane first hearing.^ ^ - 

* The learnsd Counsel for the — 
айва that the suit is in substance for 
a declaration that the defendant is only a 
tenant and as sush it should bs valued at 
a year’s rent, but he really claiins mueh 
more. He practically wants а declaration 
that: he is the superior propristor and (o 
exclude ‘the defendant from: the ünder- 
proprietary right set ap by him aud in 
respect of whieh the- latter has already 
obtained an adjudication in his : favour, 
The order returning the plaint was justified 
by: ‘the value determined by the Оопгів below. 

“The application às therefore, dismissed 
with eosts, ' 

W, @ A. 


(2) 10 Ind, Oas, 865; 14 0, L. J. 475 16 0. W.N. 
823, м 


Application dismissed, 
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.r: MADRAS HIGH COURT.: 
` APPEAL , aGAINaT ORpg& No. 300 or 1921. 
Man ` Angust 29, 1922, | 
`. Present :—M c, Justioa Krishnan and ^. 
| Mr. Justices Venkatasubba Rao. 
‚5, М. P; PALANIAPPA OHETTI— 
Р 7 РЕРаНрАВТ--АррЕІ.4ИТ 


аш в m : 1007808 — . E 2 
MS A. PL, PALANIAPPA OHETTI— 

Cosa DPLAINMEP-—HRESPOSDENT. 

Оой Procedure Códe'( Act V of 1908), О. XL, rr. 8, 
S- Receiver—AGcounis— Procedure — Attachment of 
© Beceivér's' property—Appeal—Lower Court's finding 
йв {О amount due by Receiver, enquiry into, > 


, Inan appeal against an order under О. XU, т. 4, 
Civil Procedure Code, directing certain properties of 
B Recéivàr to be attached on account of ‘his-failure. to 
pay the amount -fixed under r,8,ibis open to the 
Appellate Court to consider, the correctness of the 
&mounít fixed under r, 8, though no appeal is allowed 


under О, XLIII, r. 1, against orders under the said 


e. - Я ‚ 
«In taking account of. management of a Receiver, 
the Court should first direct him to submit account 


forthe period of ‘possession, and then allow the. 


other party to surcharge and falsify. it; ^ after this 
it should fix the exact amount due and direct it to 
be paid within a certain fixed time, and it is only 
on failure to do so without proper reason that an 
order for attachment should issue, . 
` Where a Court merely states an amount as approxi- 
mately due from a Receiver and directs attachment 
for non-payment of the same, the procedure is 
- irregular and the order is liable to be set aside. 
. Appeal- against an order of the Court of 
the Additional Snbordinate Judge, Ramnad, 
at Madura, dated the 14th September 1921, in 
I. А, No. 282 of 1921, in Original Suit No. 68 
of 1916, x RT А 
Мр. О. 5, Venkatachariar, for the Appellant, 
Mr. К. 5, Jayarama Atyar, for the Re- 
spondent, | mE. ' 
‚ SUDGMENT.—This is.anappeal against 
the ordgr of the Subordinate Judge of. 
Ramnad made under О, XL, r. 4, Civil 
Proeedure Code, against the Reseiver appoint- 
ed in Original Suit No. 68 of 1916 on his 
file diresting attashment of his property аз 
he failed to pay into Oourt the sum of 
Rs. 36,100 dirested to be paid, lt is not 
denied hy the respondent, that an appeal 
lies under О. XLIII, т. 1, elauso (s). But 
it is eontended by Mr, Jayarama Aiyar 
for him, that as the amount which the 
Reseiver was directed to psy was fixed by 
fhe Court under r, 3 and as there is no 
appeal provided against orders under that 
rule it is not open to the appellant to ques» 
fion in this appeal the amount fixed as due 


‘INDIA OASES: 
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. -from him by the lower Court, in other words, 


he saya that that order has beeome final, 
We are unable to ascepy this eontention, 
The fast that no appeal is given under г. 8 
is elearly due (о the Receiver not being 
damnified by-any order under that rule. It 
is only when an order ig passed under r. 4 
thet any injury will be eaused to the 


; Receiver and he will havea grievaneo. That 
" isthe reason why an appeal is 


4 given under 
г. 4, Rule-4 says that where & Reeeiver 
fails to pay the amount dua from him: as 
the Oourt directe, the Court may direet his 
property to be. attached, We. think it is 
clearly open to the Reseiver in appeal to show 
that the amount fixed 88.due by the lower 
Court is not really the amount due from him 
buta very. much smaller amount only ів 
due, Nothing in the rules, in our opinion, 
prevents him from questioning in appeal the 
correetnees of the amount said to be due 
from him. If we hold otherwise, it will 
practisally reduce the appeal under.r. 4 to 
something of very little use, For he would: 
then only be able to objest on grounds sueh 
as that he had not failed to pay the amount. 
We, therefore, overrule tha objection of the 
respondent that 16 із not open to us to sone 
sider in appeal the sorrectness of the ameunt 
fixed ав due from him by the lower Court. 
Coming: to the merits of the order of the 
lower Court one cannot help eaying that we 


‚ате unable to understand. the Subordinate 


Judge's enlculations, . It.ig very difficult tc 
follow his reasoning by which he arrived at 
the figure Rs. 36,100 as approximately due 
from the Receiver. . The learned Vakil for 
ihe respondent has not been able to throw 
mush light on.the way in :whish the Sub- 
ordinate Judge has arrived at this figure, 
Wealeo notice that the Subordinate Judge 
has not fixed the. exaet.amount of the 
Reoeiver's indebtedness, He hag made what 
he says an approximate estimate and then 
direeted the Receiver to pay, This we 
think is not the right procedure. What he 
should have done was to direet the Reeeiver 
to submit his accounts for the period daring 
whioh he was in possession of the properties 


‘and. then give the plaintiff &n opportunity 


to sureharge and falsify them and raise’ hig 
objestion to them. If the Court finds that 
the matter would take unneeessarily long time 
for disposal, the proper prosedure would then 
be to refer thé aosonnts and the objectiong 


d 
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to: Oommiesioner and to direc} him to go 
through : it carefully and makea report, and 
on that- report after hearing the objestions, 
_to deside the exact. amount whish the 
Reseiver is liable ‘to pay. After thas the 
Receiver. should have baen directed to pay 
into Court .the amouvt due within a cartain 
' time fixed by Oourt. It he fails to. ray. 
that amount. without proper reason within: 
the time-fixed -the Oourt ‘may then pa's an 
. ordér. directing the attashnient of hs: prop- 
erty. under r.-4, In ‘the ‘circumstances 
cf this ‘ease: ibisimpossible for us to- satia« 
fastorily -dispose .of the appeal on the 
materials:before us. Therefore, we set aside 
the order of. the Sübordinate Judge and 
remand. the ‘case-to him for disposal aeeord- 
ing-to law in tha light of our observations, 
, The. respondent will pay the sosts of the 
&ppallant in this appeal. The seeurity that 
has been given ‘by the. appallant i in his stay 
application will 'aontinue'till.the disposal of 
this. applieation: against: the Reseiver" by the 
lower Oouri.. С“ 


VN Ve 32 i Order set aside, 
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борн JUDICIAL: COMMISSIONER'S 
COURT. z 
"Orem “Raveiow Nò. - 169 OF 1921, 
: - January 18,:1922, 
7 Present :— Pandit Kanhaiya, Lal, dod. - 
NAZIR. KHAN- = Deveson —Apeciount 


Mirza "MOHAMMAD" ABID- ALI BEG 
—Pxaintis¥—Opposite: PARTY. · . 

^ "Contract act (IX of 1872); в; 107— Re:sale,-right of, 
enforcement of —Right conferred by Statute—Right- Tec 
serted by contract. · ` 

A right of re-sale conférred by. a Staite can only 
be exércised;: if the véndoi-has got alien, that is, is 
either in; possession of the 'goods sold, or the "goods 
are їй transit, though the property in the same” may 
have passed to-the “buyer. Where the right of re-. 
. Salo is-reserved ' by the’: terris: of a contract ‘of sale, 
it oan Ъе'бхөгбівей; if any “of the conditions of ~ the 
sale; on which the right of re-sale: depends, is broken- 
abd it cannoí be regarded as either penal. or.un« 
énforcenble, (p. 204, 60172; р 208, col. 1.] 
. Lainond у. - Davall; (1847) 72 E, R. 602,9 Q. B. 
1080; 16 L. J; 9, B. 186; llJur. 266; 118 E RE 71569, 
Basdeo у.‹Јоһ Smidt, 22 A. ББГА: "W. М. (1899) 172; 
9 Tid. Deo. (м, в ) 1068, Moll.Schutte d-06c.- v. Luchmá. 
Chand,'26 О; +505; 2 О, W, М. 288; 18 Ind. Dec (N. 8.) 
B35; \Best:v. Haji Muhammad Batt, 28 М. 18; 8 Tad. 


Dec: нев.) 407, referred tò- an 


ный oasis, di 


“and legally unenforeeable. 


пәй 


Application from the: desres ‘ot the Addie 
tional Judge, O»urt of Small Causes, Liaskaow, ` 
dated 16th November 1921. 

Mr, Surendra Nath Roy, for the Applicant. 
Messrs, Mutand Bekari Lal and Zafar. ule 
Hasan, ‘for the Opposita Party. · . 
JUDGME NT.—The. - plaintiffs are the: А 

owners of a · егіліп ‘grove : situated: ' 

Malibabad, the produse of whieh’ was’ "gold. 
by auction in 1328. Fasli for-Rs.. 780. to tbe 
defendant -gübjest .to tho. eonditions Sutered 
in: ‘the notise of,sale. · Опе of -the ;e3nditions. 
entered in that. notiee was -that. one:third: of 
the purehase-money was to.bs paid within 


8-days, another one-third ій the middle of. | 


the harvest season.aud the: remainder : -atter- 
three:fonrths of the ;prodües «had -bosi 
removed. Thé: dsfendánt paid Rs. -2- as 
harvest’ money J at.the -timo of; the sile and: 
remained in possession for 12 or 13 вуз: 
and-then left the grove-withous . paying. the 
rest:‘of -the -purchas3-money. -On- the Athe 
May*1921 the- plaintiffs sent‘ hiur' a: notice; 
requiring hiir о. pay. the idstalment: du acd - 
further; stating: thatsif:the balanos ofthe. 
prios -was -rot- psid,: the. -proódues- would-be’ 
re-gold and һе would Бе -rasponsible for thë- 
On: the :11th’ May. 1921; the.” 





. "plaintiffs. re-sold:- the-.produee, which: fetehed. 


only Бэс:475, -The-present- suit-wás-broüght- 
by them for the resovery- of damages whioh’ 7 
the.Court below hss ‘desreed. 

‘Jt із: argued on behalf of - the - defendant’ 
that. the. soridition- about- Pe-sale was penal 
-Seation - 107- o£), : 
the Indian Contract Aet: (IX of 1872): laya > ч 
down that where the biyer.of goods fails -to 
perform his part of the sontrao*, either- by: 
not taking. the goods sold: to- him, -or by: not 
paying- for them,. the. seller, having a, lien. 
on the goods,.may,. after giving notiese-t6- the ` 
buyer of his interition to do во, re sell them 
after the:lapse of:a reasonable tims, and the 
buyer:muat.bear any loss whieh may ossur: 
on gueh resale. A right. of га sale may: 
also be reserved by the terme of the-contract 
of sale. Where the right i$ sonferred- by & 
Statute it-can only be exercised, if the-vendor 
has got а. Пеп, that. is, is ‘either®i in- possession: 
of the goods:sold,.or the goodsare in transit; 
though the-property іп the same. may have 
passed to the-buyer, ^Where- the right - of; : 
re-sale. is: reserved · by. tho- terms: of- the 
eontract, it-can be exereised, if any of tlie 
conditions-of the: sale, -on- -whieh the right -of- 
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re-sale depends, ia broken. As pointed out 
in Lamond v. Davall (1) a power of re-cale 
implies a- power of annulling or reseinding 
the sontraot, in other words, the sale is 
eonditional and not absolute, The property 
in the goods sold in sueh a. ease passes to 
the buyer subjeet to the conditions attached 
to the contract of sale; and if those sondi- 
tions justify a right to reseind the contrast 
or to re-sell the goods, sush a right can be 
enforeed and cannot be regarded as penal. 
In.Basdeo v. John Smidt (2) where certain 
` persüns sold to the defendant а  sertain 
number of ваєөз of embroidered muolin and 
the defendant took delivery of some of the 
oases-but refused to take delivery of or pay 
for the rest, and -thè vendors re-sold’ the 
goods, refused by the defendant, it was held 
that the proper measure of damages was the 


differenee between the eontraet pric) of tha 


goods which the, defendant had refused to. 


acsépt, and the price.realised by the vendors 
on íhe:re:sale; «In ‘Moll «сийе § Oo, x, 
Duchmi Ohang (3) it-was similarly held that 
a right to re-sell the goods, reserved by the 
indent, eculd ba enforeed. In Best.v, Haji 
Muhammad Sait (4) the plaintiffs had ргс= 
cured cerlain goods in .pursuanse of indentr, 
signed by the defendants, whieh provided that 
in -the event of the-defendants’ failing to take 
the delivery of the · goods, the plaintiffs 
should. be at.libsrty ёо. ге sell them оп the 
defendants’ aesount and that the. defendants 
should pay to the plaintiffs any defisionsy 
arising:from sueh a re-sale, the plaintiffs 
were allowed to resover the defieiency, ar‘sing 
from the re-sale, although the property had 
not parsed to the:bnyer& by: delivery. The 
right toere-sell, reserved .by ‘the terms of 
the anetion-sale, eannot be ‘regarded ag 
' either penal or . unenforceable. 
The. application 1з, . therefore, dismissed 
with coste, С 
Ж. 0, Ae Application dismissed, - 
(1) (1847) 72 В, R, 602; 9 Q. В. 1080,16 1,7,0, 
В; 136; 11 Jur, 260; 115,0. R, 1669. . 
(2) 22 A. 66; A. W.N, (1899) 172; 9 Ind, Deo, 
(n. 8) 1068, . - 


'(8) 25 0. 505; 2 О, -W. N.'283; 13 Ind; Deo. (x. &.) 


86, . ote 
. (4) 232M, 18; 8 Ind: Dec. (N. в.) 407, 
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NAGPUR JUDICIAL COMMISSIONER'S 
JOURT, 
Frssr Civit Аррюл, No. 51-В or 1921. 
August 8, 1922. 
| Present :—Mr. Kotyal, А, J. 0. 
- BAPU LINGAPPA—Dernapant No. 3 
| — APPELLANT | 
versus ` S ў 
BATANLAL axp ANOTHER — Puarntirea Nos, 1 
AND 2 AnD Derenvants Nos, 1 AND 2 — 
5 Енвронренте, — ' 70. 
Loan on énterest— Money deposited. with lender to ba 
drawn as required —No interest charged from-lender .. 
Money not withdrawn for long time—Lender, whether 
can charge interest on` loan, . ‘ . 
If a person takes a loan on intereat and leaves 


the amount borrowed with ‘the lender as a deposit 
without interest to be drawn on as he may require, the 
lender.is entitled to charge interest on the deposit. 
Tke mere fact that the borrower does not require, the 
maney and, therefore, does not demand it for a long 
time and--that the lender is himself able to use ib 
during.the time makes no difference. to the. right of 
the lender:to charge interest ,on.the Лоп, nor can 
the fact that the lender did nob „earmark and put 
aside the entire amount of the loan or the unpaid 
part of 16, or that after thedate-of the loan the 
lender's books \do.not show a.cash balance sufficient 
to pay the unpaid balance. of {Һе loan, be material, 
Ep. 207, сої. u] : 

Appeal against the decree passed by the 
Seeond Additional Distriet Judge, Amraoti, 
on.27th April 192 l in Civil Sait No, 19 of 
1990. — ud | 

‘Mr. M. В Eobde, for the Appellant. 

.Messrs. M. В, Kinkhewe, В.В, and М. B, 
Niyogi, for the, Respondents, 74 


JUDGMENT.—The plaintiffs sued for 
foreclosure of a mortgage, dated the 16th 
April 1925, exsented by defendant No. A. 
The prineipalsesured Љу. the mortgage ia 
Re. 10,00), Interest was „to run “on the 
amount.at 12 annas per cent, per mensem, 
The amount elaimed is Rs. 7,230.12.0 on 
assount of prineipal. and Rs. 9,109-12.9' on 
aseount of interest. Defendants Nos, 1 and 


` 2,are members ofa joint Hindu family - of 


which :defendant No..1 was the manager, 
Defendant No..3, is a subsequent purshaser 
of some of the mortgaged property. Defend- 
ants “Nos, 4 to 9 are either, subsequent 
mortgagees,or persons in possession of parts 
of the property. go AM Е 

A number of pleas were raised in de. 
fenee, bnt in this. appeal, which is filed by 
defendant No. 3.alone, we are concerned 
with only one.of them, namely, that embodied 


зї LINGAPEA 9 BATANIAL, 


in itsue No. 2. The fasts, do far ag they are | 


relayant to that ples, are as follows, The 
sünsidérátion ‘of the mortgage was borrowed 
| for the purpose of paying off debts ineurred 
for . the : marriage of defendant No, 2 and the 
mortgage-debt owed t» defendant’ No.” 3, 
After ‘the execution of the mortgage the 
whole pf the consideration was left with the 
` mortgagee and plased in his secount-books 
to ihe ‘sredit of Shankar Kalyan Panda 
(dafendant - No, 2), the father-in-law, of de- 
“fendant. No. :2, who, was to arrange: for -the 
‘settlement: and psyment of.deferidant Хо. 3's 
mortgage-debt. 
`- phe payment оѓ. the, ‘debt ineurred for the 

“marriage of deferdant No. 2 and Бе. 6,500 
"were left with the mortgages to be used 
. for payment to defendant No, 3, Shankarrao 
carried ‘on negotiations with’ defendant No. 3 
for.the payment, of the debt, but’ no settle. 
ment тав: effested and the debt remained 
unpaid, ‘On ‘the 16th August 1909 Shane 


` “karrao asked the mortgageas ` to. credit the 


amount, of Rs. 6,500 - towards. the mortgage- 
debt in suit, These faeta have not been 
disputed - by the appellant. .His only соп. 
tention is that Re. 6,500, never actually 


left the hands of ihe .mortgagees, the воп. |: 


sideration’ to that extent: must’ be deemed 
. not to‘have ben paid at. all and _the mort 
gage must be treated as one of whieh the 
- principal sum was Rs. 8,500 only, or in the 
alternative (of whieh the ‘practieal effect во 
‘far as the deeree appealed from із conserned 
‘ja the sum) that no interest should have been 
allowed onthe sum of Вв. 6,500 from- the 
date of the mortgage to: the 16th August 
`1909 -when that sum was directed to be 
-@redited towards the mortgage-debt. ` This 
' contention ‘seeks to ignore the arrangement 


3 between the partied as evideneed by Exhibit . 


P.7, в letter addressed by Laxman, defendant 
No. 1; thé mortgagor to“ the mortgagee, ‘the’ 


| . төбөт] partof which is as follows :— 


“The reasons for writing is this; A dead 


: fir Rs.10,C00 (in words‘ten thousand) has this 


ву bean written and preséntsd ‘for registra: 
tion: You should, therefore, debit the amount 
of Rs. 10;000 to usand sredit to Rajashri 


Shankar* Kalyan ' Patwari,- Mangrul. Pir, 


‘= go that the . same will hüve- Бабр. Yeovived 
byu" > M e 


This leter was: handed over to Shankatrad 3 
‘who’ "delivered 16: to` the ' plaintiffs after : 


i ST it- himself ag follows im - 


+ 


х б - 
eu 
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Rupees 3,500 were taken for. · 


, No; 81— 


РЕР 


7 


"Ag I spoke ‘to you personally a dosunicht 
for Rs, 10,000 (ten thousand) has this day 
been presented for registration. You should, 

therefore, debit Es. 10,000 (ten thousand) to | 
Laxman Narayan Tiardar, Morkhed, ir 
to. days date, and should give me eredit there- ; 
for asa deposit, i in order that there may bs 

jamakharch in your booka in keoping witk. 
“the document." 

The arrangement is farther supported by 
the évidenee of Laxman as P. No,"I 
and Shankarrao as, P. ‚Ж. Ко. Ам Taxmin 
states: — 

"The amount of the conmidavation - of. ГҮ 
mortgage was kept by me with Shankar · 
` Kalyan through whose mediation the debt ' 
was borrowed, 16 was in fact. kept -in ` 
plaintiffs’ shop, but І gavə: plaintiff ‘Bn 
anthority to. eredit that amount to Shankar 
.Kslyan-: and giveit to him when ‘raqairéd: 
‘Shankar Kalyan’ also gave. plaintiff such, ^ 
' authority, We both wrote the letter shown . 
to me (Exbibit.P7.) * * *° I` asked 
nieces to have the amount: deposited $ 

Shankarrao’s name, as ‘he was the 
man who was to compromise’ ‘the- debts aad: f 
pay them off,” 7 


r 
ES 


Shankarrao states :— А : 

“Laxmanrao, was not байи: апу ЕР 
from whom he sould - borrow.” It was for 
_that purpose that ‘the ‘transactions weré 
settled through me, Laxmanrao had 


given instructions that the. . eonsideration" 


money would be -kept in deposit’ іп my 
khata and that it should be. withdrawn 
by nie from time to time for the purposa vot 
making payments of debts. The endorse- 
ment on Exhibit H.7 is made by me. 
Aseordingly the money was made Available 
in my khata” | 

The account-books of the plaintiffs dide 


that the nesessary debit and credit entries 


were made in aesordanss with- these dires- 


‚ Hons: vide Р. ҮҮ, No. 2, Exhibit P-3 ia the | 
р letter written; by Shankarrao to the-piaintiffa 


after he had failed to.settle with. defendant 


"Oomplimente. Ra. 6, 500 (sixty five 
hundred) stands eredited to us in our khata 
in your acsount-book as a deposit. You will 


; Please debit the same to us and give e eredit - 
` therefor to Lakshman Narayan Deshpande 


ljardar, Morkhed. » 
Shankarrao as P, W.'No, 8 staton | iu- соц» 
-noetion with this letter ;-- 


м 


Nol, LXIX) 


à 


matter of accounts and à writing was, desmed 
. necessary seeing that there was a previous 
writing about eredi& of tbe money to my 
aesonné, No interest.was taken by mo for the 
period the money was credited to my account 
© ав it.was a mere deposit.” ` UT US 
"Tt is not alleged that tho plaintiffs were not 


_willing and ready to pay over the aniount to. 


defendant No. 1 at the-time of the exesution 
of the mortgage-deed or at any time there. 


садр. "Therü ів no ‘agreement. that interest. 


‘on the amount of : the eonéideration of ‘the 
“mortgage-deed was to run only “when, and on 
"guely amount as, the ‘mortgagor shode to take 
: away. -I can Bee ‘no reagou. why if a, parson 
"Ankes a loan on interest and leaves the amount 
“borrowed with the lender aaa deposit with- 


out interesi. tò be drawn оп as he may . 


'reluife, the interest payable ‘ander: the 
‘agreement-of loan should ввазе to ran. : The 
. mete fact that a borrower does not require the 


, 


, money and, therefore, does not demand it'for а. 


‘long time and that the lender is himself abla 
о uso it during that. time ean make по differ. 
-ense to the lender's right to ‘the interést^on 
-the loan, nor ean the: faot that the’ lender 
‘did mob earmark and pat aside the .eutire 
-amount of the loan or the unpaid -part of 
-it,-or, that. after the date of tlie ‘loan the 
Jlendét's,books do not show a cash balanse 
` suffisientito pay the. unpaid ;balanee of the 
- Joan: be material, ‘for the lender's credit may 
“be the eqhivalent of’oagh in hand and be 
> may be able to proeure the amount as: soon 88 
demanded.’ In my. opinion, thd judgment 
' of the lower Oonrt allowing the interest now 
. disputed ia correct. The appeal fails and-is 
‚: dismissed with eosta, Respondeat No. À will 
geb по costs, - 


е, М. рр ае ее Appeal dismissed, 


мо 
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-$ AMBATL BALWAMEEAO MANE Ө, HANMANTRAO PAIIRLO-DISENUEE. 
"I wrote Exhibit P-8 bosause it: was a 


„hayo been 
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AU TEXTE i ы a 
: e «BOMBAY: -HIGH. COURT... 

г Отуп: EXIRAORDINARY ÅPPLIOATION NO,, , 

Р 995 or 1921. : 

ars «e July 10, 1922, 

. Prosent:—Sir Lallubhai Shah, Km, Aoting 
'Ohief Justice, and Mr. Justice Oramp. 
AMBAJI BALWANTRAO MANH— 

2 PLAIATIEE-— ÁPPLIOANT 


- | versus 
HANMANTRAO BAJIRAO 
DESHMUKH— DsrENDANT— ÓÜPPONENT. 
_ Divil- Procedure Code (Act V of 1908), О, XXXIII— 
бий in formá/pauperis —Amendment of plaint— Order 


for costs propriety, of. 


An order directing а plaintiff to pay in cash tho 
cost of an amendment of the plains, after he has 
been found to be & pauper, is improper, So, too, is an 
order dismissing the suit for non-compliance with 
such.aif order,- : 


Application agaiüst an order passed by the 


-First Class Sabordinate Judge at Sholapar, 


in Suit No, 569 of 1920. = 

Mr. V. D. Limaye, for the Applicant. 

Mr. S. S. Patkar, Government Pleader, for 
the Opponent, : 


£ c А 


JUDGMENT.—The petitioner before us was 
allowed to aue as в pauper in the Trial Oourt, 


ће order permitting him to sue as a pauper 


having been made on June 12, 1920, Sub- 
sequently, an applisation was made by him for 
the amendment of the plaint, The learned 
Subordinate Judge made an order allowing 
the amendment and directing ‘the costs of 
the defendant фэ be paid by the plaintiff 
in sash within. a. week. The costs, we are 
informed, would amount to about Ha, 500. 
The plaintiff who was found to be a 
panper was unable to pay that sum. The 
result was, that on July 9, 1921, the 
learned Subordinate Judge dismissed the 
suit "under the inherent powers of the- 
Gourt.” It ^is. urged on behalf of the 
applicant that the: order directing him to 
pay the costs in, cash atter he was fonnd 
to be a pauper was wholly improper, The 


‘goutention of the applicant appears, to us 
‚ to'be. unanswerable, . The order diresting 


him -to. pay the -sosts in cash should never 
b -made ` having regard to the 
finding that he was:& pauper; sud it follows 
that the subsequent order dismissing the 


suit for non-somplianes with that order 


also should not-have-been- made. -We do 


-not mean to suggest that the amendment 
. prayed for was nót properly allowed, We 


^ ‚ 
кү 


| 208. 
"sao NARAIN v, RAGA RAO, - 


make the Rule “absolute, set aside 
. Geores cf the lower. Court dismissing: the 
вої, and send "bask > the case to that 
Court for disposal according to law. The 
. applicant to ‘have’ the : баз of this appli¢a- 
tion. 
EK. | ` " "r3 | 
г... ‘Rule made absoluts, 








ALLAHABAD wen аопвт, 
 Sséong БАЛЯ APPEAL No, 23 oÈ. 1921, - 
+ May Ж 2999, ' 
` Presni: —Mr. Justise Lindeay and 3 
© Mr. Justice Qokul Prasad. 
` SHEO: NARAIN Раин 20 bemput | 
bersis : 
DEFENDANT ESPONDENT. ' 
В ALA BAO Var of 1901: me 20r (8)—Pre. 
sumption Hindw joint айну, : i € 


Section, 201. (8) of the „Дата Teninoy Act pre- 
vents persons from, pleading that a family is a 
-Joint ‘Hindu family ав agatist entries і in the" khewat, 


z^ 


en  Besond pnl froma дей of Mic Distriet 
Jüdgé;: Jhansi, dated’ the 4th ‘сЁ June1920, 
- modifying thatof the"Aesistant Qolléstor, First 
‘Oless, Orai, dated the 12th -of “Jat uary 1929, 
Munshi: : Haribans ‘Sahai, for the Appellant, 


Pandit Ume Байк "Вараб, dor ‘the ue 


spondént: ~ 

JUDGMENT — This- ‘appeal oe the 
sonnested second appeal No. 24 of E921 arise 
out ‘of; raith “for” profits: ‘brought’ Фу -tta 
plaintiff. appellant “ "agàinst " “hig: ‘brothér, 
lambardar, ` defendant: 


answer thát^he and'his brother were nierabera 
of a joint Hifdw fariily^ and t that  Suohia 7 sit 
was Bob áinininable, ^ 

"Phe "^Firgt ‘Court’ canie- to’ the E 
that: the parties Were. divided in status; 


"$e. pericdg in cud A cun o 


' ТЫРАК. бавна, 


the 


- AIl- that: 
athis. 


"The | suits “were -for- 
‘profits: of ‘two ` mühals, for thé"years 1838,... 
1324 arid- 1325, : “Tie defendánt-. “pleaded "ih c 


and 
desreed the elaim'óf the" plaintiff i in “part ШЕ; | 


; (1999 


On’ вее ‘the deiened Judge. :'has:some 
to the wonclusiom that tbe. ‘partion: were 


'joint.'in'tbe year · 1323 ^Fasli "and ^has ` 
:di»missed : tho elaim for: profiis-for that y year, 
:The: names: of’ .the parties :to the euit-are’ 


entered on a’ rüóiety - «Share inveath of the 
two mahals, and “Haying :тәрвтф: 4o . the 
view. takéx-of section: 201 (3);:0fthe "Ténaney 


Act -by this ^OCourt, the claim of the plaintiff, : 
:whora: - name~-was ^ entered ‘on А moiety-'of 


the ‘property, опдћќ to: -håve been~desreed. 

the «learned Judge: Beys; “about 
"aspeeb “of the- "caso ~ia "that: ““the 
irrebuinble presumption of nection 201;(3):0f 
the- ‘Tenancy Act ordinarily applicable: under. 
the, decision of Warts Ali Khas-v; ‚Рау оа 
“Narain (1) does not apply;” or, in other, werd, ` 


-he ‘seems ‘to think: that‘ каећ a: ‘presumption i dS — 


not: to- ba applied in:thé case of a;joint Hindu 
family, But ће: forgets: that. ‘all that. this 
pretumption resulta їп ig to- Brevant-persons 


from: ‘pleading’ - Аћаё: а. family: is а. joint 


Hindi family газ" against- Ане,’ entriesuin - 
“tha: "Ehewcut.. So- far: сав the 4 Revenue 


> Conris- ‘are; concerned, these : entries: ага. 





déemed. *: to. ^ be. "Hub -Tesorda- i for . the 
purpdres of Suit ‘order Ohspter.- TE of tbo 
said Ast: . ON NDERIT 


> In опе: comin the dcorte. of- the, slower 
Appellate; Conrt is - based on + zÁ -misgr- 


- prebersicn “of: tke _effeat: ‘of г séation ; 9201. of 
"ihe Tensrey Act. 


In cur. view; the: ‘dearce 
cf: tke First. Court.: was , covrest, and -has . 
bees wrongly interfered ‘with. We, therefore, 
allow the- appeal, ‚веб aside ihe. Gecree., of 
‘the lower Appellate - Const: and. réstore” “that. 
of: the Court of first ‘instance. with’ ace: B in 
all Courte, em M Le. qute У. 

! woo, ay. 25 Ё u 


A А allowed: a. 
а). “6 Ind, Case eni А 425. Th LJ. 682, " 


. DP Ec СӨ E 3 os ee 
af э - vA . 7 om, 
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OALOUTTA HIGH - COURT. 
Евюквикдез Мов. 6 Анр 14-oF 1921, 
Rots Nos, $23, 550 To 556, 558 AND 559 ' 
ov 1981. 
. February 6, 1922, 
. ‘Present : — Sir Lancelot Sanderson, K'., 
Chief Justice, Justice Sir John Woodroffe, Kr., 
^ Bnd Justise Sir Autosh Е Кт, 
` EM PEROR, 
oe versus 
or “MARINE MOHAN BARARI AND 


OTHERS. 
‘Pleaders—-Duties. towards client and Court—Pro- 


"at 


` fessional misconduct—Concerted movement to boycott 


` Court— Grievance -against Cpurt~Ẹroper course of 
action, 


. Pleaders have-duties and obligations to their clienta 
in respect o£ suits and matters entrusted to them, , 
. which are pending in  Qourt- of justice, It ig 
futtlier their'du&y to óo-operate ` with the Court in 
the orderly ‘and pure administration .of . justice. A 
: deliberate .abstention from ¿attending a particular 
: Court, and taking. part i in ё concerted movement to 
boycott that Court, is a course of conduct ‘which 
cantiot be: "justified or tolerated. If the Pleaders 
* think they havé a justcause of complaint. against 
the presiding. officer of a subordinate. Court, they 
‚ have two- courses open to them: to make a represen- 
tation tothe “District Judge ог to the High Court. 
They should not’ ‘adopt the high-handed and unjusti- 
fiable course of boycotting that officer's Court. [p. 
21}, col, 2.] 
‘Referenees ander the Legal Practitioners 
Aat ‘made by the District Judge, Dacoa, dated 
the 15th August 1921. ©, 


"Ме. В, Ohuckerbutiy (Oounsel), Babus 
Akhoy Kumar Banerjee, Ram Ohandra: Mazuni- 
: dar and Sharat-Ohandra Roy Ohowdhury, Dr. 

“Sarat Ohandra Bysak and Dr. Dwarka Nath’ 
Mitter, Babus Gunada Oharan Sen, Upendra 
Lal. Roy, Bepin Chandra Basu, Prokash Chandra- 
Pakrawi, Jitendra Nath Sen Gupta, Krishna 
Kishore Bysak, Bhupendra Chandra Guha, Suresh 
Chandra Talukdar, Rajendra Ohandra Guha and- 
Radhika Ranjan Guha, for the Plesders. 

‘Mr. В. D. Mitter (Standing Counsel), Babus 
Dwarka Naih- Ohuckerbutty and Surendra Nath: 
Gia, for the.Government, ^  - 

MER JUDGMEAT, 

SANDRRSON, О: J;—This was &.Heferense 
by the .learned District Judge of Dacca, 
dated the -15th August 1921, with which 
he forwarded ‘a report by the learned. 
Subordinate Judge of the 4th Oourt, of 
proseedings taken by him under sgosion 14 ~- 
of the. Lagal '-Prastitionara Ast, 1879, 
against опе Tarini Mohan Barari, а Plendet 


ef that. Ooari,. The-report- of the learaed -- 
i 34 
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Distrist Julge in material paris was ag 


: ‘follows : 


“The Siena laus that haya. given risa 
to bhasa proxsedings ara similar, to, thoss 
that were the occasion of proassdings against 


. ten other Plealers, regarding whom I hava, 


this „йау; made a report, and I nead пой 
re-state them,- It is suffisient to say'that 
Tarini Mohan Barari has complied with tha 
reiolution passed by the Dacsa Bar-Ássooia- 
tion on the 17th Juna last, asking ita 
membars nol. td appear ag Pleadirs bafoxs 
Babu: Pasüpati Boss. 

"The defendant Pleader had presented a 
plaint in the Ooart of the Subordinate Judge 
which’ was found to bi defestiva,' The 
Pleader was called to explain tha ejraum: 
stanoes, bit he refused to appaar before the 
Gourt, - The Subsrdinats Judga ascordingly 
ordered the plaint to b» rasturmnsd. . The 
Preader sant a tslegram- to bii olisnt to 
inform him of the order, aid the latter 
having вота to Dassa, instructed’ him to 
make a patition to the Oour) for a тө:воп- 
sideration of the order. The  Plealer, 
hovever, rafused to do s», and the plaintif 
was compslled to appear in Court himself, 
and liter ор, by a Mukhtear, The plaintiff 
was ealled as а witness in tha presdnt pro. 
eaeling, and his evidenca has besn dissussed 
by the Subordinate Judge, It appears that 
he endsavoured to sareen the Pleader aud 
go back on the firat statement ha made to 
the Sabordinate Judge; bat thera can 
be no donbt that his first statement wag 
the. true one. That his interests wera 
‘prejudicad by the Pleader’s refnsal to appear 
on his behalf is evident from the faet that 
the plaint was ordered to be. returned and 
he hed to appear on his own bahalf before 
the Subordinate Judge and, later on, by в 


` Mukhtear. 


“fam of opinion; therefor, that the 
Subordinate Judge is right in bis view that 
the Pleader has bsen, guilty of professional 
misconduct and should bə eer with 
gus pension." 

The plaintiff's statement referred to in ‘the 
report isasfolows:— ` 

"I have eome to Юасва on" receipt of а 
telegram from my: ‹ Pleader, Tarini Mohan 


Barari.. I had seen him on arrival. Ha 
* 6014: me that: the Conr$ passed an ordez 
on my plaint diresting.its return. asked. 


bim to appear .hefore the Court and- move- 
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for a re-consideration of the order, He told 
me that ав other Pleaders have not been 
appearing, he would not. J, therefore, throw 
myself entirely at the merey of the Oourt. 
I asked him why he.did not explain before 
the Conrt the state of things, why the suit 
waa triable before the Court, He answered 
that he and other Pleaders were determined 
not to appear in thia Court. I have been 
put to severe loss for his eonduct,” 

The ‘notice whieh was served on the 
Pleader was as follows: 

“Whereas it appears that you filed a 
plaint registered as No, 40 of 1921 in a 
form that it was not entertainabls by this 
Court, that yon did not wilfully appear 
before the Court though repeatedly ealled 
to explain the eireumstanees under which 
it was filed and might be entertsinable in 
this Court, that you did not wilfully appear 
to take baek the plaint though direeted to 
do so or sign the order as required, that 
you would not wilfully appear before this 
Court on the request of the plaintiff for 
moving the Court for а re-consideration of 
the order of return passed on acsount of 
your negleet of duty and whereas your above 
conduct amounts to grossly improper conduct 
in the dissharge of your professional duty 
as eontemplated by the Legal Practitioners 
Act, sestion 14, you are hereby charged 88 
follows : :— 

“1. That the attitude taken up by you 
towards the Qourt _ is insulting and highly 
improper. 

"2. That you did not wilfully and 
without lawful excuse appear before this 


Court on behalf of the plaintiff in Suit No. 


40 and thus. put him wrongfully to eon- 
siderable difficulties - and expose him to 
serious harm. 

"3, That you are guilty of gross'y im- 
proper «onduet in the dissharge of your 
professional duty ascontemplated in seetion 
14 of the Legal Practitioners Act, 

“You are hereby given notice that the 
" above eharges will be taken into eonsideration 
on 16th July next." 

The Pleader filed a statement containing 
many contentions. The only paragraph to 
whiob, in my judgment, itis necessary for 
me to refer under the cireumstanees, whish 
have happened since the hearing of the 
Reference was begur, is No. 17 whioh is to 
thie effeet.. 
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"That this objestor believes that the 
institution of this proseeding agairst him is 
the result of an after thought and is part of 
a series of proseedings instituted against 
him and certain other members of the Bar 
witha view to put them into diffieulties and 
put pressure on those members who are not 
inelined to appear in this Oourt from a 
sense of sslf-respeob and out of apprehension 
of being insulted in Court in eonssquenea 
of this Oourt’s uniform ill-treatment of the 
members of the the Bar and partieularly the 
gross insult offered:to Babu Rabindra "Nath 
Chatterjee, a Pleader, by. the Oourt on the 
14th June‘last and 88 such those proseedings 
are not bona fide:” | 

It appears that on the 15th June 1921, an 
incident had cecurred in the Court of the 
Subordinate Judge in whish a Pleader, 
Rabindra- Nath Chatterjee, was conserned, 

It is not necessary for me to enter into 
the details of that insident at the present 
moment; it is suffisient to-say that.it was 
sontended on the one side that the learned 
Subordinate’ Judge had behaved rudely 
towards the, Pleader, while on the other side : 
it was said that the Pleader would not 
abide by the order which the learned 
Judge had made and that he persistently 
and improperly interrupted and disturbed - 
the learnei Judge while he was engaged 
iu hearing arguments in another ease. -I do- 
not intend to express any opinion as‘ to 
the merits of this insicent, and I have pur: 
posely abstained frcm describing the detaily 
thereof, ; 

. It appears tkat on the 17th June 1921, 
a resolution was passed by the Bar машы : 
tion, whieh was ав follows :— 

Considering the faet that the insolt 
inflisted by Babu Pasupati Bore, fourth Sub- 
ordinate Judge, on Babu Rabindra Nath 
Ohatterjee is really: an insult to the whole 
Bar, it is resolved that (A) eriminal sass 
and (B) civil snit claiming damages not 
excesding Rs. 10,000 be instituted against 
the Subordinate Judge and the whole expense 
be borne by the Bar Assosiation and that ` 
members be individually requested not to 
appear before him any mora. ” 

There is no doubt thavit was in eons. 
quence of this Resclation that the Pleader, 
who is mentioned in the  Heferenee, and 
other Pleajers refused to appear bafcre} the 


, Vel, LXIX) 
EMPEROR 0. TARINI MOHAN BARARI, 


. After the learned. Standing Counsel had 
opened the facts.of the "Referenee, and the 
hearing had: próseeded for sometime, the 


Court intimated tó the learned Vakil for the 


Pleader that, even “assuming that the learned 


Subordinate Judge was in the wrong with 


referenoe to the- above-mentioned ineident, вв 
to which the Court expressed no opinion, that 
eculd wot be any justifieation for Ње con- 
duct of the Pleadérs, The result was that 
the hearing of the ‘Reference was adjourned 
fora week in order that the learned Vakila 
appearing for the Pleaders concerned in 
this and the other references might consult: 
their olientr, " mary ‘of whom were поб. 
then present in Oourt. At the adjourned 
hearing the ‘lea:ned. Vakil appearing on 
behalf of the Pleader, їп this Roeference,- 
expressed his client's regret for the sourse 
whish he -had "adopted, stating that 
he recognised that if there was а ваше 
of complaint against the learned Subordinate 
Judge, arepresentation, should have been 
mada tothe High Court. At the same time, 
the learned Vakil asked that an. enquiry 
should be held by this Coartinto the matter. 
It was pointed ontthat this was a . matter 
for the Chief Justice and the Jadges of the 
Court and not for the Boneh sitting to hear 
the Roferenee, and that'as far as this Bsnoh 
was soncerned, the expression of regret could 
not be assepted, unless it was unconditional 
and urqualified. The learned Vakl then 
intimated that Lis expression of regret on 
behalf of his slient was intended to het com plete 
and urcondiliona!, 

The learned Vakile, ‘appearing for the 
other Pleadera concerned .in this Referense 
No. 6 061921, whieh involved the Micoal- 
laneous, Cases Nor, 23, 26, 41, 44, 45, 46, 
29,57, 22, ЗІ, 25, and 27 of 1921, and the 
learned Counsel appearing for the Pleader in 
Referense No. 14 of 1921 
themselves with the expressions of regret 
which had-.been made by the learned Vakil, 
We then intimated that in view of there 
expressions of regret, we did not think it 
necersary to proceed further with the hearing 
of the References and our judgment was 
reserved. . 

Having regard to the unqualified expres- 
piona ofregret which have bsen madeto the 
Court on behalf of the Pleaders in question, 


we do not consider it neaessary to take any < 


stops upon the Referer.ces. `` 
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. This, however; must not be misunderstood. 
It must nof be assumed thas the Court regarda 
the action of the Pleaders as & matter of little: 
importance. Оп the eontrary, wa regard it ag 
a very Serious  mníter.. The  Pleadera 
deliberately abstained from attending the 


Subordinate Judge’s Court ani took part in a 


«onserted movement to boycott the learned 
Judge's Court, a course of conduss whish san: : 
not be justified or tolerated, i 

The Pleaders had duties and obli igations to 
their clienta in respest of the suits.and matters, 
entrusted to them, whish were pending in the- 
Oourt of the learned Subordinate Jadge. 

There was a further and equally important 
duty and obligation upon them, viz., t3 eo. 
operate with the Oour} in the orderly and 
pure administration of јивбіве. By the eourto 
which they adopted, the Pleaders violated and 
neglested their duties and obligations in both 
these respects. 

We desire to make it elear that sush 


'eondust eannot and will not be tolerated, In 


this ease, if the Pleaders thought they had a 
just cause of complaint, they had two souraes 
open to them: to make a representalion to the 
learnel Distriat Judge or to the High Conrt. 
They took neither of these alternativas, but 
they adoptéd the high-handed and unjustia- 
able sourse of boyaotting the learned Subordi. 
nate Judge's Court. 

Wa have desided to take no farther action 
on these Refererces in the hope and belisf 
that the warning, whieh we now give, will ba 
во xienb fo prevent ару recurrerea of sonduct 
of a similay nature, 

At thesama time, we desire to make it 
clear that if our warning dces not have the 
desired effect, and і вові conduct, as I have 
referred to, is repeated, the consequenees 
may һе of a serious nature to those 
eonserned. 

The request for an enquiry whieh Баз 
been made, will be laid in due eourse before 
the Court. ‘In this sonneetíon it ie desirable 
to add that the learned District Judge did 
hold во enquiry on.hísown initiative, the 
result of which he reported to the High Court, 
and it is sincerely to be regretted chat tha - 
efforts, which ke mde in the interests cf the 
administration of. justioe to bring abcnt 
an amisable retilement of the matter, did 
nob mest with впсбовв, 

The Rules, whieh are now Pending before 
this Oourt,: will tollow the event.of the ‘Bulg, 
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. which wo have already disposed of,- and will by—Reversioner joining .. in alienation—Alienation, z 
be diseharged. AS subsequent impugning of-—Construction of document 

Oontract with Bank by employee to be liable for’ loss— ` 
. We suggest that -the proceedings, whieh No stipulation as to interest—Bank, right of, to’ recover: 
: Aro. -pending i in the lower Courts in conneetion 1055 with interest — Mercantile usage, _ 


: with these matters, should be dropped provid- : 


ı Where a reversioner ‘in а Hindu family joins -in 
ed that.an expression of tagen is mate’ by . the execution of a deed of transfer by the’ limited, 


he parties eoncerned, - ` ° owner, he cannot afterwards attack its validity. Nor 
$ " ean he impugn the transfer on. succeeding to the, 
Wi -18; ot- оге, а eondition:of the sourse · estate onthe death of the. limited owner.  [p.: 288, 


col. 2,] 
taken by this Court in these procsedings that Where an employee ibi a Bank enleri inio z 


the Pleaders, if they desire to continue prac: ^ contract with the latter to be liable for any logs 
tising in their profession, -will- forthwith ^ oocásioned to ‘the Bank in respect of any ‘moneys 
resume -work-in. the Oourt of the learned Я dd mob usc is до stipulation as to: 
f interest, the Ba although its business may whol 
Bphordinate Judge. ` Я г be the lending out- of money on interest, ig m. 
entitled, if loss is caused, to recover the: same with 
oe J. =r agree, 7 interest on the ground of mercantile ngage. : Such a 
:MookERJEB,. J.—1 agree, i . = 17 case, being not ойе of loss incurred -in .a transaction 
t v S Vh MEE . К ; ^. between the Bankand а customer, lies outside the 
i xis s ordinary banking business. Гр. 284, col, 1.] 


* Juggomohun Ghose v. Kaisreechund, 9 М.ГА. 256; | 


Gems | 05207 7 Rules discharged: ' 1 Bar. P. O, J. 886; 19 E. R. 786, distinguished. 
m E | mk Appeal from a decision of the Subordinate 
n ox EE Judge, Patna, 
E n dM | “жут "a Messrs. K, P. Taini and: Винер Lal,. 


"E х for the Appellant. А 
.  , Messrs. S. P. Ses and B. N. Mitter, for: 
the Respondents. 


JUDGMENT. i 

.  AnaMI, J.—This appeal arises out of a enit. 

' in whieh the Bank of Bengal sought to, 
recover from the defendants the sum of - 
Rs, 16,927-14 0 and interest amounting to. 
Rs. ! 214. 3-7, on the foot of an agreement 

і exceuted by defendant No. 1 on the 23rd May 
1910, and а bond executed by him and other 
defendants on the same date, 

, The defendant No.‘1, Raghunath Prasad, 

NE ^ PP " was appointed Khejanchi, or eashier, of the ` 
iab cxt Р . ' ^. ^ ' Patna Braneh of the Bank of Bengal аё ^ 

Taye 7 a: | ` Bankipore on the 15th February 1910, in. 
> А -  .' ` gnecession to his brother Thakar Prasad, 
А E : - "agreeing to give sesurity to the extent. of; 

- PATN A HIGH court. mE fifty thousand rupees for the due and faith. 


Ресвкв No, 62 0 ful performanse of the duties of his office. . 
ГЕ тон Ошо! к "© Aesordingly, on the 28rd May 1910, Raghu. 


Y 


р ` June 12, 1922. nath and fhe Bank signed an agreement, 
Present: —Sir Dawson Miller, Кт, Ohief ^ under the terms of which the Bavk | 
- »* Justice, and Mr. Jnstiee Adami, ' was to retain as security Government Pro- | 
‘Babi RAGHUNATH PRASAD AND OTHERS E missory Notes іо the value of Rs. 20 ‚000 

т —APPELLANTS belonging to Raghunath and hia family, UM 

versus ' ` while tte remaining sum of Ев, 30,000 wag . 

тне BANK or BENGAL (PATNA 7 toba Secured by the mortgage of a sertain 

: BRANOH)—HESPONDENTA, . + village and a dwelling-house, to ba executed 


Esioppel— Hid fatrily—Limited owner, dliniatin. by Raghunath, his grand-mother, Binda 


- Vel. xix! x 
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Keer, his mother, Ohanda Koer, and his 
brother Debi Prasad. `` 

' It wae agreed and déelared that the duties, 
liabilities and: responsibilities devolving upon 
thé Khajanehi, as" such Khajanehi, should 
be ének -as either by custom or contrast would 
devolve upon a Khajanchi ia the employ of 
the Bank ineluding the dcties, liabilities, and 
rxésponsibilitics hereinafter mentioned; name- 
ly, among others, that it should ba the duty 
of the Khajanshi to appoint a sufficient 
staff for earrying on the businesa of the 
' Оввћ- Depar&ment of " the Brauch Bank and 
that the Khajanshi should be responsible for 
the intromissions of any person so appointed 
by him, and that the Khajanehi shall be 
responsible to the Bank for the safe eustody 


of all Bullion, casb, sesurities and other ` 


property belonging to, or ‘deposited with, 


the said Branch of the Bank, and shall be” 


liable-for avy loss occasioned to’ the Bank 
by reason of the reesipt of bad or base 
é»in or money, or any forged or "fraudulent. 
ly altered Government Currenoy Note, or 
by гбавоп of payment of. any -money or 
delivery of any securities for money ‘or prop- 
erty cr effests being made to wrong persons 
whether owing to forgery, mistake, fraud 
or otherwise.” 

~ On the same date Mutammat Binda Koer, 
~~ Musammat Chanda Koer, Raghünath Prasad 
aud Debi Prasad eresuted a ‘mortgage of 
eertain lands and-a‘dwelling house, іп whish, 
according tothe recitals, they werd interested 


as members of а joint Hindu: fainily,. and of: 


which, at that time, Musammat Binda Koer 
was in possestion, аз Besurity, tothe extent 
of Rs. 30,000, for the dne and faithful obser- 
vance, performarée and discharge by Ragu- 
nath of, his: duties as Khajanehi in aesord. 
ánse: with the terms of liis agreement of the 
same date. , 
of the Bank suffering loss cr damage in 
any- way” through Raghurath,' the Bank 
- ghould realise the sesurity by selling the 


mortgaged property,, and’ if the mortgaged- . 


property failed to realise the foll amount 
which the Bank had lost through Raghusath, 
the Bank should Ев at liberty to sell-and dis. 


' pose of the other properties of the mərt- 


gagors’ to make up: the déficiensy. 

"The plaintiff's case was that, on the 39th 
 October- 1916, it' was diseovered that fifty 
notes- of Rs. 100 eash were missing from 
"the stock in ‘the safe in .the Bank, and ou 


‘in which the Bank’s doin was kept. 


They agreed that, in the event 


‘a Government Treasury, 


the Ist November ib was found that the 
Bank’s Balànee of whole rupees was short 
by Rs. 10,000. Subsequently, between the 
12th Marek’ 1917 and the 24th May 1917, 
during the proeess of handing over the Cash 
Balanos to a new "Khojaüobi, a large number 
of ésanterfeit eoins amounting in all to 
Rs. 1,927-14:0 were found in the various. chests 
The 
plaintiffs elaimed that, under the terms of 
the agreement and the mortgage of the 
23rd May 1910, the defendants were liable 
to make good.the above amounts. , 

The Trial Court has held that the defends 
ants are liable to make good the loss of 
Rs, 15, 000 i in notes and eoin and Hs. 1,399 
in respest of counterfeit coins, but without 
interest, and has direeted that, on failure 
of thé defendants to deposit the said amount 
within the time fixed by it, the Promissory 
Notes and so much of the mortgaged prop: 


' erties as is necessary shall be sold, and, that, 


if a sufficient amonnt be not realised by ithe 
sale of the Promissoy Notes, and the ‘mort 
gaged properties, the plaintiffs shall be: 
entitled to realise the balance from the 
persons and other properties of the defend. 
ants. 

The defendants have appealed, and there 
is a sross-appeal by the Bank of Bengal with 
regard to the disallowanee by the Subordi: 
nate Judge of Ra. 529 on aesount of eounter- 
feit aoin, and of ‘interest on the total sum 
claimed, Before detailing the facts ia this 
case, it will ba necessary to explaia the 
method of sarrying on business at the Patna 


. Branch, 


The Branch Bank is in eharge of an 
Agent, who "has general responsibility. The 
КһајапеЬі is in eharge of the Cash Departe 
ment, and is helped by the Depaty Khajanehi 
and a- Notes Olerk and has seven Poddara 
working under him. The actual payments 
and 'veosipta of money take _plaee in the 
Cash Department. 

. Besides dus ordinary banking business, 
the Bransh Bank transaets the business of 
holding eharge 
of the Government Onrreney Chest, and in 
addition to thie, віпве the lat Mareh 1916 the 
Branéh maintains for Government a Ourreney 
Exehange Fund of five lakhs of rup:es in 
eoin and "Curreney Notes, to enable the 
exchange by the public of notes for eoin or 
vice versd, or of notes of one denomination 
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for notes of another. There are thns three 
Funds, I. The Bank Balanca. Fund, Il, 
. The Currenoy Chest Fund, and ijf, The 
Onrrency Exehange Fand, and thé monies 
of all these three Funds are kept^ in the 


strong room of the 


the strong: room door, the Agent having 


the key of one and the Khejanehi that. 


of the other, ao that both must be present 
‘whenever it is 
door, ‘Inside the strong-room there are 
& number of chesta having two locks each, 
-the key of one being with the Agent and 
that of the other with the Khajanchi. Thece 
chests. soniain ihe coin belonging. to. the 


different: Fards, ‘exeept in the важе of the: 


-Ourrensy: Хард, in which notes “and eoin 
are kept in ‘the’ ‘abest, ln addition to the 
-cheste, there are two cafes in the slrong. 
rocm, im cue cf which, notes of the Bank 
Balanes Fund, and in the other nctes of 
the Currency Exchargo- Fund, are kept. 


There ig: orly one lock ^to cach of these ` 


safes and the key ia kept by the Agent. 
There id one chest in the strong-room 
.which kas ~orly спе key, kept by the 
Khejanehi, and: thatis the uncurrent «oin 
: ohest. 

: There are  düplieate keys for the Јака of 
` tho strong-rocm "and also for those of the 
chesta and safes contained in the strong- 
room, 
.Bealed packet in ‘eustody of the, Collestor in 
‘the’ Gover ninent ‘Treasury. and a reseipt is 
‘given for them by the Treasury Officer 


which is kept “with the articles deposited for. 


aafe sustody in the strong-room, , Tke dates 


. of the reeeipt -and return of the duplicate. 


‘keys are ‘entered in the Treasury Officer's 
"Register of valuables lodged ` in the Treasury 

for safe enstody. ` 
1. The Bank Balance ‘Fund. This айн of 


-¢he monies kept by the Bank in. the eourse 


‘of - its ordinary banking business with the 
publio and Government. The notes are 
kept in & tafe in the strong. room and. the 


‘Agent has the key; the coin is Көрі in so- 


“твору ehests ав ате necessary in the strong- 
rdom with two padlocks to each, the Agent 
and the. Khajanchi each having the key of 


‘one padlosk. The bülk of the Fund is thus . 


kept ander double. losks but the Khajanehi 
hegins each day with a certain amount of 
‘ein. and notee, forming. what is salledj ithe 
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Bank under double-. 
loek, that is to say, there are two locks to 


necessary’ to ‘open the. 


These duplicate keys aze kept in a. 


P. ^ (1922 
Hand Balanee, left over from the preseding. 
day after re- placing bundles of fixed numbers, 
of notes of various denominsticns and bags 
of odin each eontaining Ra. 2,000 . іп the 
strong-room under double-look, ‘The Hand 
Balance is in fast the amount left over 
of notes and coin insufüsient to make up, в 
bundle or a bag.. The. Hand Balance is 
kept in the Khajanshi’s Hand Balanoe box 
during the. day and at night the box is. 
locked up in the strorg-room. The Khojan: 
ehi baa the key of the box. `- 
I, . The Currency Okest. Fund. — Tke “Fond 
is a part of the, Government Reserve kept 
locally. The sanction of the lscal. Accountant- 
General is necessary for avy operations son- 
nected with ít. Thé money is used -for thé;. 
purpose cf the Governments aecount “ab the 
Bank or for supplementing the Governmest 
Reserve: Fund at .cther. t:easnries, The 
gold and nctes are kept in oue chet and 
the silver soin in as many cheeta as ibe 
amcunt may require., Hash of the ehcsts 
acutaining the Ourrensy Chest. Fand haa 
two padlocks; the key of one is kept by tha 
Agent of the Bank and that of the cther by, 
Collestor or his reprecentative. When any 
operation with regard to the Gurrensy Chest 
takes place an order from the Aco:untant- 
General is produced, and. the money is then 
pnt in or taken ont: of-the chests in the 
presenes ‘of the. Agent, the Collector or 
Treasury Offieer and the Khajanehi, the Agent 
and the Treasury Officer, cach opening, and. 
afterwards elosing hia-padloek, . - 
"lf the amount is wantéd for the Govern. 
ment Balanee in the Bank, it is then. plaeed 


-in. ihe. appropriate ,ebest or. safe ín the. 


sirong-room, Operations in the -Ourrensy © 
Chest Fund are Peeorded in the Ocrrensy 
Cheat book which is kept in duplicafé, one. 
copy being with the Collestor and the other 
with the Bank. The Khajanehi makes the ` 
entries in the Bank's вору and the Treasury 
Officar those ia the Colleetor'e, вору. un 

When the Government ‚ Balanso ` at tha 
Bank falls.short, money ie’ taken from the 
Curreney Chest Fond, or when the stock of ` 
notss in.the Ourrency Exchange .Fand is 
low, a suffisiant number of. notes are taken 
from the QOurrency Chest Fand;and placed 
in- the Curreney Hxsbange safe; and their ~ 
equivalent in coin, ia taken from the Oarrency 
Exchange Fund, and placed in the „Опгтепеу . 
Ohest Fund, ` 
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t IIL © The Ourrency Exchange Fund. Thi; 
Fund was started at the Banx on the 185 
"March 1916. lts objso5 ia to enable the 

ublic freely to exehanga at the Bank notes 
or soin or vres tersa, cr notes of one de. 
nomination for notes of another. -The Fuad 
stands аб а eonstant, figure. of five lakhs of 
rupees in coin and notes; tha coin is kept 
in chests with two padloeks in the strong- 
room, опе key bsirg with the Agent and the 
other.with the Khajanehi. The notes are 
kept in a rafe'in the strong room, the single 
key of whioh is kept by the Agent. 

Whatever amount is taken out in notes 
must ‘at the end of the day ba made up by 
putting in an equivalent amount of coin, and 
if coin-is taken out ап equivalent amount іп. 
notes mast be put into the Carrenoy 
Exehaüge Safe. The Fand ean thus never 
vary ‘in amount, though the proportions of 
notes aud ecin are constantly changing. 

‹ If, atthe start of a diy, or аб any tims 
daring business hours, the Khajanshi found 
that „the amount of his Наа Balanca was 
:insuffcient to meet demands for money to 
be paid out or for the exshange of notes 
into. eoin or vice versa, he would write the 
amount:and denomination of the notes or 
‘the’ number of rapees he required | on a slip 
of paper called an “indent slip” ‘and trend 
the slip te the--Agent. The Agent and the 
Khsjanchi thereupon opened their respestive 
locka of the strong-room door and entered 
the strong-room. If coin was wanted eash 
would unloek his padloek of a Bank Balanse 
Fand Chest, or. of a Curraney Exchange 
Ohest, aesórding to the purpose for whieh 
the money was wanted, and the eoin would be 
taken ont in bags eaeh containing Rs. 2,090 
by thg chaprasis of the Bank and be 
‘carried outside thestrong-room to the Oash 
Department, If notes were wanted the Agent 


opened one of the two safes and took out the . 


notes required and:made them over to the 
Khejanchi and then locked the safe. After 
that the Agent and Khajanehi loeked their 
respeetive locks of the chest and of tha 
strong-room door. In making an indent the 
Khajanchi entered round sums of Re, 2,000, 
if eoin was to be taken or the sum of a 


whole bundle or bundles of notes of the. 


denomination required. 


"When coin ів reseived in the Oash Depart- t 
ment it is made over to the Poddars, seven 


of whom, after Marsh lst, 1916, sat in thab 
department and eount and test all coins 
received. They separate out uneurrent soine, 
that is to say, eoins of 71835 and 1840, and 
soins which are defaeed or soldered, and when 
the amount of these uncurrent eoins reaches 
Rs, 1,000, a bag ismade up of the 1,000 
eoins and а. slip bearing the Poddar's name 
and the date is plaeed in it. These baga 
of unourrent coins. are placed in a chest 
inthe strong room, the key of whieh is kept 
by the Kkajanshi, The uncaorrent eoins 
are periodically sent to the Mint, and the 
Bank is eredited by the Oarrency . Оса 
with their equivalent in current soin. If 
the Poddars find bise and eounterfeit soins 
itis their daty to-sut the coin, report it to 
the Agent.and to return the eut coin to the 
person who paid it in. 


The Poddars are appointed by the Khajanshi 

who is beld responsible for them, he ascord- 
ingly takes ssaurity from them, 
. Jf a person wants to deposit money in tha 
Bank he first obtaina “ас chalan from the 
clark and fills itin with the amount to ba 
deposited and takes’ the chalan and the 
money to.a Poddar who, after sounting and 
examining the coin, enters the sum in his 
book andthen makes over the chalan to 
the Khajanshi for signature. The Khajanehi 
then :makes over the chalan to the 
clerk in eharge of the Soroll Book who 
makes an entry of the namo of the depositor 
and the amount in the book, A person 
who wants to withdraw money from the 
Bank presents his cheque or voueher fo the 
Deputy Khejanchi who, after examination, 
sends it to the Sub-Acscuntant or Agent for 
signature, After signature, the eheque or 
vousher is taken tothe Poddar who will pay 
out theamount and make an entry in his 
book. As they receive money the Poddars 
make up the bags of Hs. 2,000 of eurrent 
or Rs, 1,000 of uneurrent eoin, putting in 
slips, and at the end of the day state to the 
Khajanehi the amounts in made up bags, and 
send him the bags, and send notes reeeived 
by them to the Note-keeper, Апу amount 
short of Rs. 2,000 in current eoin or Rs, 1,000 
in uneurrent soin whieh is left over is kept 
by the Poddars in their Hand Balanse 
boxes, & note of the amount being supplied 
to the Khajanchi who writes up the Cash 
Balanee Book, 
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Whenever any amount of eoin is taken 
from or put into any ehest in the strong.room 
an entry of the amount so added or subtrast- 
ed is "made in а register called the 
Vault Book. This register has a column for 
each chest in the strong room and showa at 
в glance to what Fund the eontents belonged 
and how mush money isin each chest after 
the last addition or aubtrastion. The Vault 
Book was:kept by the Khajanehi, though 
some entries were made by hia son, Baijnath, 
wlio was the Notes Clerk. It was a rule 
that each, entry should be initialled by the 
Agent, but, whether the entries were 
initialled at the time of the . opsration or 
af the ‘end of the day is a  doubtfal 
question, The total of eaeh day's balanee 
in the Vault’ Book should tally’ with the 
totals of each of the three registera, of 
the Banks Balanso, the Carrency Ohest, ani 
the Curréney’ Exshange. 

The main register connected with the Bank 
Balanso Fund was the Cash Balance Bóok, 
whieh was kept’by the Khajanehi who was 
responsible for the eorreatness of the àntries, 
and showed the balanee of money in notes and 
coin held at the close of eash day, It did 
not assount for the Ourrensy Chest Fund or 
the Currensy Exohange Fund. 

This' register showei what азар in 
Currency: Notes of eash denomination was iu 
the strong-room under double-lock and 
whatamount was with the Khajauchi as 
Hand Balanee, and, similarly, it showed 


‘separately the amountsin gold, whole rupees 


and smaller eoins, аз well as the amount of 


. uneurrent and defective ooins held under’ 


double losk, and in the Khajanchi’s- Hand 


Balance, | 


The total of all these showel the 


‘amount held at the Bank at the end of 


the day. 
` А register, ealled the Ssroll Cash Book 


"was maintained by. the Accountant of the: 


Bank, independently of the Khajanshi, Every 
voucher of reseipt or payment by the Bank 


‘passed through this elerk’s hands, and esoh: 


transaction was entered in the Soroll Book 
showing the. name of the person by or. to 
whom the smount was paid, and at the end 
of the day the tótal result was shown. At 


‘the foot of the Cash Balanso Boek the result 
of the total transactions as shown in the 
^Seroll Book was shown, ана had to agree 
with the total shown in the: Qa:h ' Balance: 


‘the 


Book; it thus served -as а ehesk, The 
Khajeuchi also kept a Hath-Chitta Book 
Showing daily tha namber of notes of eaeh 
denomination received from the publis or 
from the double.losk or from the Currenoy 
Exehange Fund, and, similarly, the number 
issued to the publie, or plased back in double» 
loek, and then the balanes of notes left in his 
Hand Balance. 

At the end of the day's: E the 
Khajanehi sollestei the bags sontaining 
Rs, 2,000 each of current eoin, the bags of 
Кв. 1,000 uneurrent coin, if any, and any buns : 
dles of nates of any denomination, end entered 
the amounts of oin and of’ notes on a slip. 
ealleda “putting in slip." This was taken 
to the Agent, and he and the Khajanchi then, 
entered the atrong-room and placed the ein, 
and notes in the appropriate’ ehests and. 
safes. 

Then, after making up the balanee in the: 
Cash Balance Book with “the help of the 
Deputy Khajanchi and sometimes the Notes: 
Olerk, the book was brought to the Agent, 
who saw thatthe balanee agreed with the. 
Seroll Book Assount, and then oompared: 
“indent slipa” which had some to him. 
during the day and under whieh-money Һай, 
been taken out of the strong-room and -the 

“putting id'slip" under whieh money had: 
been put in, with the ameants—shown in. 
the Cash Balance Book. By referring to. 
the opening and closing balances’ and sub. 
trasting the amonnts taken ont and adding. 
the amounts, put in, he sould verify- the 
balanee at the end of the day, Tha Vault. 
Book was alzo shown him by the Khajanchi. 
and from it he soúld check the amount: of 
eoin shown under the Bank Balance,: The. 


' Khajanehi's Hath Ohitta Books, too, gvould 


help to cheek the balance of notes at the end. 
of the day by somparison with the entries. of 


“notes in the indent slips. 


Notes Registers were mairtained by: the 
Notes Olerk. There was a register for notes. 
of Rs. 500, Rs, 1,000 and Rs, 10,030 respec- 
tively. With regard. to notes of Rs. 100. 
there was one Register for sueh notes reeeived 
from the’ Currency Offise, and another for. 
sueh notes reeaived in the course of business. 
with the public, These registers show the 
date of receipt of eash note, the source. 
from which it is reseived, its identification. 
number, the date of its issue and the name 
of the person to whom it is issued,- 
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Every Cuirenty, Note whieh somes to the 
Bank down to notes of Re, $0, for whatever 
Fund itisintended, is entered in the Notes 
Register, so that if ibe register ie properly 
kept the history cf every note- ean be traced, 


The Notes Register до not sèrve as 
a help in ehecking the Banka Cash 
Balance. 


For the Curreney Exebange Fund the 
two registers -weré the Ourrency Exehanga 
Register aud the Carreney. Hxchange Daily 
Transaction Book, ] 


lf al person came to exchange coin for 
notes, the Notes Clerk wrote ont во Hxohange 
Slip showing the amount required, The 
person. then deposited the amount in coin 
with the Poddar who signed the Bxehange Slip 
in token of reaeipt of the «oin and on receiving 
the slip , bask. tho Notes Olerk paid over 
. the notes required. The Poddar resorded the 
amount and notes to` he issued in his Hath- 
' Obitta. | ot 
Similarly, if any one wished to ehange 
notes into soin, an entry of the, amount wa; 
made in an Exshange Slip which was .taken 
to the Notes Olerk, wao took the notes and 
signed the Siip. The party then signed the 
Slip and took it to the Poddar who paid him, 
the sash; ` TP 
In both sasesof Exchange, entries wore 
made in the Onrrency Exebanga, Book 
kept. by the Khajanchi, This shows the. 
date and the amonnt of rupees or notes 
received, and the notes or rupees issued in 
exchange and the party’s name. 


The Curreney Exehange Daily Trangaetion 
Book shows the total reseipts in eash denomi- 
nation of notes: and the total iesnes and tha 
amount of the balance-in whole rupees to make 
up те lakhs, — . . 

It, appears that the G'overnmsnt Carreney 
Notes were kept in bundles of 100 in tha 
ease-of Rs. 5. and Rs. 10 notes, in bundles of., 
Вв. 50 or 100 in the вава of Rs. 50 notes, and.. 
ig bundles of 10, 50, or 100 in the case of 
Ба :100 notes, and, according to the defenes, , 
when it was neasssary to take notes out of 
the strong-room for the purposa of exehange, | 

. the Khajanohi. would. enter in the Indent_ 
Slip the amount of a whole bundle of the 
denomination required and on recgiving. ths. 
bundlə would then pay 015 the number of . 
notes necessary for the'exéhange, keaping in. 


_———— € 


— 


from [the bundle 


' Hand Balance, 


his Hand-Balaneo such notes ав remained 
after the payment. 
Thus, if ‘a member of the public 
desired to exebange Rs. 8,000 in coin 
fcr tO notes of Re. 100 eacb, the Khajanobi 
would cerd an Indent tlip to the Agent 
for Ra. 10,000 in notes of Rs. 100 and ont 
of this wonld pay 80 notes to the customer 
and keep the remaining 20 notes іп his 
The Exehange Slip pnt in 
by the eustomer wonld show Rs, 8,000 in 
notes of Hs. 100, but in the Ourrercy 
Exchange Register of reeeipts and issues 
that enstomer would be shown as having 
exehanged Ra, 10,000 in ecin for Ry. 10,000 
in notes. . 

The Bank has a Police Guard of 8 or 
10 eonstables with. a barrack inside the 
compound; and ап armed eonslable guards 
the strong-room door by day and night. 
At night also a seeond sonstable patrols 
outeide the building. 

. Mr. Bont was appointed Agent at. the 
Patna Braneh of the Bank in Januery 
1915. From the Ist tothe 14th of Desember 
of that year Mr. Melntosb, one .of the 


lnapestors employed by the Bank, of 
Bengal, inspested the  Branob, sheaked 
the balanes and eounted all the «oin 
and notes, finding everything sorrect, 
He noted, in the sourse of the іпврев: 
tion, that the  duplieate keys. of the 


atrong-room should be prosured from . the 
Treasury and examined, as this bad not 
been done for sometime. Mr. Bent accord. 
ingly obtained the duplieste. keys . from 
the Treasury Officer on the 13th.Desember 


1915, and showed them to ihe Inspestor. 


Instead, however, of immediately returning 
the keys to the Treasury Offieer, be locked 


-the pasket up in his safe in his office.room 


and it was not until the 19th April 1918 
that he sent them again to the Treasury, 
He states that he overlooked the matter 
and forgot to return them, On. the · 106 
March .1916 the Onrreney Exchange Fand 
was started, nesessitating a sagond safe in 
the strong-room and an extra duplicate. key 
must have been added to.the keyain tha 
paeket which; was etil ‘in’ Mr. Bonto 
enstody,. and was поб sent to the Treasury 
until the others were sent. 

It was cne of the Agent’s duties to gend 
ab regular intervals soiled and defased notes 
to the Paper Currency Offoor at Calentts, 


ъ; 
= 
о 


‘and, ordinarily, Mr. Bant examined and 
:sheekad the notes belonging · to ^ the 
‘Bank’s balanca at the end of each month 

‚ for the purpose of saparating and ascount- 
‘ing - for the .soiled and: defased - notes 
for  whieh the Government “Assonnt 


-would ba debited, and ‘eredit would: be: 


‘given by the Paper Oarransy ОВ sor 
;í3 the Bank's Acsount, On the 380th 
-‘Ostober 1916, in the course of counting 
the :Ourrency Notes in the Bank's Balaneg 
. Fand safe .in the strong room, ` for. the 
. purpose of making в remittanes of the soiled 


 &nd defaced notes, Mr. Bant discovered that - 


Т 50 notes-of Rs. 100 eash were misaing, that 


is to say, assording to the Bank Balanga- 


Fund Register there should have besn 50 
. more notes in stock than he found. The 
Agent asked the Khajanehi if he could: 
“account for the shortaga but he eould nof, 
- and so the Agent began to оһез the whole 
. of the notes and coin in the custody of 
: -the Bank in order to find out, whether the 
notes had been misplaced or wrongly entered 
in the asoounts.. For this ebesking, the 
presente of the Khajanehi was necessary, 


_and, in -case "of the Сатгепву Ohests, that: 
- of the “Treasury Offiser as well. By the. 


.. afternoon of November lst Mr. Bent- had 
sbesked. all the chests in the strong-room, 
except Ohest No. VI, which -at- that time 
eontainsd whole rupees belonging to the 
Bank Balance Fund. : 


'. . On the-afternoon of the Ist November, 
Raghunath Prasad, the-Khajanchi, told the 

^. Agent that he  wanted.to go. home. It 
`, seems. that it -was the Ohbat festival sand 
Raghunath had been fasting. Mr. Bont 
says, that Raghunath told him 

, unwell, bpt the latter denies ‘this and 
` states that the reason he wantel. to leave 
. was that-he had to bathe before sunset, 


- 


on his leavi his, keys with. the- Deputy 
Khajanehi i eould attend the sheeking. 
Between 7 and 8pm. Mr. Bant and the Deputy 
 , Khejanchi ehecked Ohest:No, VÍ and fousd 
. fiye baga. of- Re: 2,000 each missing from 
the cheat, The Vault Book which ; had 
‘been left by Raghunath was sonsulted and 


` t was found that there had beenan altera. ` 


. tion in the figures showing the- total. of 
zupees in-Chest No, VI, S Е P 
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‘notes and 


he was - wards, Ohest No. VI was losked 


Mr. Bent told him that he wanted to chesk. 
| : Chest No. VI, but agreed to. his -going ` 


On the morning of Ostober?3lst; there 
were Вз. 2,44,000 in Chest No. VI, during the ` 
eourse of the day an order was 'reseived 
from the Aesountant-Genera! to. transfer 
Rs. 1,18,000 from the Currensy Ohesi to-: 
the Bauk’s Balanee, to put the Government: 


(аа | : 


assount with the Bank in funds, and аз . 


the balanse of Currency Notes in the Carrensy | 
Exchange was besoming low ths. aínounb : 
was taken from-the Ourrenty Obest in 
transferroel tə tha Çurrensy 
Exchange Notes safe and “Rs, 118,000 in. 
silver from the Оаггепву Ехәһалда was 
transferred to the Bank's Balanse. in Ohest 
No. VÍ. Thus, on the evening “of the 
31 Oatobar, the Vault! Book should show 
a total for Chest No. VI of Rs. .4,62,900, . 


„that is Bs. 8,44,000 —By,'1,18,000,.and thai - 


total would have been put up-to tie Agent. 
for-initial when ‘the 
was being verificd by him at the close of - 
the day. я д ЕЕ 


2 


When they looked at the Vault Book 
on the-nizht of the lsb Novamboer, af'er 
eounting be rupees in’ the Ohest No,- VÍ, : 
Mr. Bant and the Deputy. Khajanchi found 
that thera was an alteration in the total 
shown for Chest No. VI. An attempt had 
besu made to change the second figure ‘of - 
what should ., have been ‘a total ` -of 


Ез. 4,62,000 from -6 to 5, that is to say, фо ` 


change the total -by Rs. 10,000, whieh ‘was 
exactly the amount found short оп sounting, 

Mr, Bent immediately telephoned to. 
BRaghunith’s house to ask him to corae to the- 


-Bank, but received a reply that Raghunath. 
© was not at home, and reosivad the same 


reply when he telephoned again shortly after- - 
тер by the 
Agent and the Daputy Khajanohi and, the . 
latter then.went homa taking -thè key- 
with him, and there met Raghunath who - 
was told by him what had ogsurred, Raghu- 
nath came to the. Bank next morning when 


Chest No, VI was again examined . by him : 
„and the Agent.. It is ‘the .plaintiff's ease: 


that Raghunath was, that morning, shown 
the alteration in the Vault book aud ex- 
plained it by saying that Baijnath, the Notes - 


Cash ` Balanos Book ` 


th 


Clerk, had made a mistake in totalling the: - 


amounts in. the eolumn relating. to Ohest - 
No, VÍ and had on Ostober 3lst enterad 
Rs, 4,52,000, so he, Raghunath, had altered 


. the figure. 5. to the figure. 6. to correst -: 


-— 
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the mistake, “but: this point will - be dealt 
with later. 

Oa the evening of November 2nd, Mr. 
Bent reported-the shortage of Rs, 5,000 
in notes and Hs. 10,000 in œin to the Head 
Offi se. 


plained that the total of whole rnpees shown 


in the Bank Cash Balanse Book for the Ist 


November was Hs, 9,73,000, but that on 
counting the. total of “the . contents of 
Ohest No. 1, Rs. -5,11,000 added to the 
eontents ` of Chest No,- VI found to be 
Es. 4,52,000 eame to Hs. 9,08,000 only. 
He'stated that when. he looked at the 
Vault - Взок. on November Ist, be found 
the figures “had been altered to look like 
Ha. 4,52,000", and that he was of opinion 
that thevtotel of ‘the note balanse for 
the 24th Ostober had been altered іп the 
Gash Balance Book, withont anthentieation, 
by avery eareful erasure. He then wrote: 
“The . Khajanehi states that-he is quite 
unable to scsount for the shortage and 
that he has rever altered any Bgures after 
they Lave been authentiested by me.” - 
‘Pending instrustions from the Head 
Offise, Mr. Bent debited the ‘amount of 
the shortage of Rs. 15,000 to- Suspense 


Account, so that the Bank's Cash- Balance. 
Register shonld show the amount actually 


in the Bank Funds. ‘On the 3rd‘November 
Raghunath telegraphed to the Head Offiee 
to the ‘effect that, on the 801, Mr. Bont 
told him of the shortage of Ha. 5,000 in 
notes and asked- him. to pay half the 
sum to: prevent the Agent from reporting 
the loss, He asserted that the eoio in the 


chests had. baon eounted in his absence. 


by Mr. Bent who had telephoned to him 
at 10 rex, that there was a shortage of 
Rs. 10,000. . : 

On the 5th озеш Бәк Mr.. MoIntosh, 
under instruetions from the Head Offiee, 
arrived. in Patoa.and in the presenes of 
the Agent and Khajanshi. checked all the 
monies in the Bank exeept those in the 
Ourrensy Obeat, which eould not be opened as 
the Treasury was-elosed. On the 8th Novem. 
ber; Mr. Malntosh reported to the Head Office 


that the Agent and Khajauehi eoneurred . 


in -deseribing the defieioney in, the Vault 
Balatiea under their charge as "unerplain- 
- able’ and.that. the Khajanehi suggested 
that the shortage. was due to a missing 
youcher, He pointed out that оп -some 


‘that 50 notes of Rs. 


In that lstter (Exhibit 42) he ex- 


occasions the Кһајапећі had fa'led to sign 
the Cash Balanse Book, With regard to 
the- Currency Notes Registers, he reported 
100 esb, which 
the register showed had been issued оп 
2nd June to one Muhammad Hakim, were 
still in the balance, whila 150 notes of 
Rs, 100 were nob in the balanoe though 
the register showed that the 150° notes 
bearing eertain serial numbers had bean 
recieved on the 23rd Auguat 1916 and bad 
not bean aince issued from the Bank. Mr, 
Malntosh went on to mention that tha 
Khajanesbi had stated that, owing to insuffi. 
sient padlosks, the chests wers not alweya 
under lock and key, and that the Khajarce i 
believed that the Agent had obtained 
the duplicate keys from the Treasury in 
the previous Jure and had kept them. 

- On the 18th :Novembir Mr. McIntosh 
examined the Carrensy Chest Fond ani 
found it eorrest.. 


On the 16th November Mr, MelIntosh 
tock over charge from Мт, Bont and 
on the 17tb, on instructions from the 


Head Offiae, reported the loss of the money 
to ‘the Polise for investigation, and the 
Police carried on the invastigation till 
Mareh -12th when Raghunath and Baijnath 
were arrested, Meanwhile, on the 5th 
December, Mr. Allen took over charge as 
Agent, soming from Jalpaiguri, and, from 
abont the 13th of March, Ohand Mal Batia 
‘took over sharge as Khajanohi in placa 
of Raghunath. On the arrest of Raghunath 
on Marah 12th, 1917, Baijnath, as his 
representative, handed over all keya which 
had been in Raghunath’s possession save 
the key. of the strong-room, so that, after 
that date, no one could enter the strong. 
тома save in -the presenee of Raghunath 
or his representative who had the key 
of one of the locks of the door. 

On the 13th Mareh, Chand Mal, the 
new. Khajanehi sommenecd taking over 
sharge of the money which had been in 
sharga of Raghunath, and, to safeguard 
himself, it was nesessarg for him to eount 
and examine all the oin. Baijnath, as 
rapresentative of Raghunath, was, from 
the 13th Mareh always present at (hà 
examination, and every day signed tha 


_passoant on the fly leaf of the Cash Balance’ 


Book showing the balanca of the Fund of 
Raghnnath's time -which remained to ba 
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examined, and the number of soins found 
uncurrenb or base, 

On the 26th March Raghunath’s trial on 
sharge of embezzlement «ommensed, and 
on that day Raghunath returned the key of 
the strong room aud was given in exshange 
the keys of the Khajanchi’s padlocks of 
Ohest. No. 1 (Currency  Exehange), Chest 
No, VI (containing Re, 7,00,000) and Chest 
No. V (sontaining чепте вои), Baijnath 
signed the reeeipt for these keys and 
eertified that nothing had been taken from 
or added ‘to the above chests exeept with 
his knowledge.and consent (Exhibit 22). 
__ About the middle of April, Mr, Allen, 
the Agent, wrote to Raghunath asking him 
io Bend a representative with the key of 
the uneurrent soin chest as it was necessary 
fo examine tho soins, After some delay, 
‘Raghunath sent his son, Sheonath, with 
tha key, but the latter refused to open 
the abest as his Poddara were not 
present. An Inspector of Polise happened 
tn be present, so after some delay, Mr. 
Allen asked Sheonath to make over the 
key to the Inspector. This he did and 
chest was opened and a bag taken ont 
and examined in the presence of Sheonath, 
It was found to eontain a very high 
Pereentage of oounterfeit coins, so the 
inattor was reported to Mr. Allen who had 
gone away. to breakfast. Mr, Allen same, 
and, seciog that the matter was serious, 
had the bag returned to the chest and 


the ehest losked, being of opinion that an 


examination of the coins would have to he 
inade in the presence of an official. He 
offered the key to Sheonath who would 
not take it, so he gave the key into the 
знате of the Inspsetor, and reported to 


the Magistrate asking that an officer might - 


be députed to examine the soin. 


- It should be mentioned hera that the 


uneurrent coin Chest, No. V, contained at 


the time Raghunath gave over charge, 13- 


bags of Ба, 1,000 uncurrent rupees eash, and 
that between the 12th Mareh and the 3rd 
April six more bags wera added: under 


the super vision, of Baijnath as repres2ntative- 


of Raghunath.“ Thess six bags contained 
6,000 uneurrent coins found subsequently. 
to Baghunsth's giving over oharge in- the 
Various chests of eurrent: осіп of whioh 
lig had been in charge, Baijnath, as I hava 
atéted before, had oe the fly loaf of 


the Bank'4 Ове Balanee Book showing 
that these 6,000 eoins had been separated as 
uneurrenb eoina from ecins in obests for 
which Raghunath was responsible, · 

On the 23rd April the  Oolleotor of 
Patna deputed а Deputy Colleetor to osn» 
duct the examination of the soins and, 
after the Deputy Collector had supervised 
the examination for threo daye, a mofe 
Senicr Depnty Magistrate, Mr. Sayed- Nasir: 
uddin Ahmad, continued the examination 
in the presence of a representative of 
Raghunath and was busy- over it from the 
28th April till the 21st May. The coins 
whieh were suspssted as oounterféit were 
put into a box of which the Deputy Magis« 
trate retained the key. 

Raghunath and his son Baijnath: were 
sommitted to take their trial ona charge of 
embezzlement at the Court of Session on 
the 28th of May, and the trial commeneed 
on the 18th June 1917, ending in | their 
acquittal, 

The. Deputy Magistrata in examining the 
baga of soin took ou} the soins whish were 
suspetted to be eounterfeit and put shemin 
в separate bag within the original bag which 
was then re-plaoad in the uncurrent soin 
ohesé, 

The Hand Balanee box which had bean in 
Raghuoath’s ‘sharge, aid of whieh tha key 
had been retained by Raghunath, was also 
examined by the Depu!y Magistrate, and 
the base soias in it were separated inthe 
bags it eontained. The 19 bags in the ùn- 
eurrenb coin ehest, and the 8 bags in the 
ex-Khajanshi’s Hand Balance: box were 
found to sontain altogether 2,795  rnpses 
whieh were suspeeted by the _ Deputy 
Magistrate to be counterfeit, 

Raghunath and his son and two Poddars. 
were charged by the Police with ‘the 
unlawfal possession of eounterfeit eoin and. 
were put upon their trial on. the 44h Ог: 
tober 1917. On the "7h November Mr. 
Naziruddio brought the unourrent coin chest. 
oontaiaing the 19 baga of Rs, 1,000. and. 
the Hand Balanoe box eontaining “8 bags 
to; ‘Oourt undér Polias escort, The boxes 
were: opened in Conrb and tha coins sat 
apart in each bag as being suspeeted were: 
taken out and mada over to the Court 
Inspector and were then packed np and 
sealed in tha Magisirats's presones and sent 
to the Mini for expert examination. The, 
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reat of the sontents of the bage, after 
taking ont the sounterfeit soins, were 
returned to. Mr, Naziruddin to be re. pissed 
in the Bank, 


„Оп ‘the 13th November the Mint esu : 


report: on the 2,795 coins sent was received. 
It showed that i in ‘the Hand Balanse 453 
soins and in the 19 bags in the uneurrent eoin 
chest 946 coins were base and eounterfeit, 
in all 1,899, and there formed the subjeet 
of the: charge i in the criminal саве, 

On the ‘27th November the Bank sent to 
the Mint all the soins whiob bad been ex- 
amined by the Deputy Magistrate and found 
fo be oncuorrent. The total of these had been 
Rs, 32,593, namely, Rs, 19,000 in the unsur- 
rent eoin chest, Hs. 4,115 separated from 
the Ouprenoy Chest and Rs. 9,478 separated 
from the Bank Balanee as being uneurrent 
but, ав mentioned above, Re. 2,795 Had 
previously been taken out of the total and 
sent 40 the Mint as suspested counterfeit, so 
in all there:should have been Hs. 29, 789. 10 
to send to the Mint, Аз а matter of foot 
Вв. 29,945.14 were sent as uneurrent with the 
object that a debit entry might be mado for 
this amount in the Government вовоппё and 
eredit be made to the Bank for the same, If 
&móng uncurrent coins sent by the Bank to 
the Mint for the above purpose sounterteit 
. soina are "found, the Bank has to make good 
to the Government the fase value of those 
counterfeit eoins. The Mint found that cut of 
the Ra. 29,945.14 soins sent Re. 529-8 0 were 
eounterfeit or otherwise base, and the Bank 
would have to make that amount good t5 
Government, It may be mentioned that, 
$hongh the Bank sent the Re. 29,945.14.0 to 
the Mint, the ^ money at the time was in 
the custody of the Deputy Colleetor who 
held the keys of the eheste, and he packed 
up and sealed-the boxes, . "EA 

On the 16th January 1918, the trial of 
Raghunath, Baijnath and the "Podders ended 
in their acquittal, and. on the 9th February 
1918 the suit ont of which .thia 
arises was instituted, wherein the Bank of 
Bengal scught - to- recover from Raghunath 
under the terms of his agreement, the ewm 
of Rs, 15,000 -in respect of the Hs. 5,000 in 
Currency. Notes. and Hs 10,000 in whole 
rupees -whieh were. found short on the 30th 
Ostober and. the . lat November respestively, 


and the sum of Hs, 1,923. 8.0 in raspact of the” 


3,999 whole rugees and the ‘Rs. 92980 


appeal 


sent to the Mint on the 7th aud 27th Novem- 
ber respeetively and pronounced to be 
eonnterfeit. 

The defendant No. 1, Raghunath, disputed 
liability. for the losa and denied negligence or 
fraud or want of reasonable diligeneo in the 
performance of his duties leading to the loss. 
He asserted that the notes’ were in tho 
charge of Mr. Bent, the Agent, who along 
had the keys of the notes’ safe, that the 
duplieate keys of the strong room and chests 
were in Mr. Bent's possession from Dasem- 
ber until April without the defendant's 
knowledge; that whenever money was taken 
out of the strong room in the presenes of 
the Agent and Khajanshi entries were at 
the time made in the Bank's booka; that 
the Kbajanehi was liable only for the safe 
custody of each and other. valuables wbioh 
«ame to his sole enstody, apart from eash 
and valuables whieh ваше into the joint 
custody of the Agent and Khajanchi, that 
the defendant had heen’ acquittsd of the 
eriminal charges; that at the time he made 
over charge there were no base soins, that 
from March 12th, 1917, when he was 
arrested, he had not been present or prop- 
erly represented at the chesking of 
money end notes in the Bank's Treasury, 
and that he was notliable'to the plaintiff's 
claim -under the agreement. 

Defendant No. 2 died “before filing a 
written statement, defendant No, 3, Chenda 
Bibi, denied responsibility on the part of 
defendant No. 1 under his agreement or 
on her part onder the mortgage sesuriiy 
bond. She impugned the validity of the 
bond as ‘against herself on the ground 
that af the time of execution she bad only 
an expestation of inheritanse, and that it 
had not been read over and explained to 
her, and that undus influense had beea 
used to persuade her tu sign the bond. 

Dafendant No. 4, Debi Prasad, aimilarty 
denied responsibility and liability ani 
attaeked the validity of the bond on the 
ground thatat the time of exesution he had 
only a spss sucoetttonis. 

The learned Sabordinate Jndge straight. 
wey discarded the idea that the Agent and 
the Koajanebi jointly andin collusion eause i 
tha disappsaranes of ths notes and rupsos, 
and then proo»eded t> examina tha question 
waethe- M: Bon, the Agent, sald hava 
taken the maay Ha ваце to the e»nolagion 


that the defendant must have been eog- 
nieant of the faet that the duplicate keys 
vere in the Agent’s possession from the 
14th December to the 19th April, and 
tken looked into the question whether the 
notes eould bave been exíraeted by the 
Agent daring that period. He pointed out 
that np to the Ist Mareh 1916 there was 
only one safe in the strong-room, namely, 
that eontaining the notes cf the Bank 
Balanee Fund. The stook of notes in that 


safe had been ecrtified to ba eorreet in Deeem-. 


ber 1915, and, by referenee to the Cash 
Balanee Book, it was found that the steck 
of Re. 100 Curreney Notes was exhausted on 
the 18th and again on the lst February 1916. 
The mere.exbaustion of the notes on thosa 
dates proved that the sorrest number of notes 
were in the safe, for had there been any short 
on either of the dates, the shortage must have 
been dissovered when the Agent went to 
take out and deliver to the Khajanshi all the 
notas which the Cash Balance Book showed 
to be still left in the safe. The Ourreney 
Exchange safe was placed in the strong.rcom 
on the lst Mareb, and after that again, on 
the 23rd of May, after the duplicate keys had 
been re.plaecd in the Treasury, the stock of 
notes in the Bank Balance safe was exhausted 
acd thus verified itself, and if there had 
been a shortage then the Kbajanohi 
must have notised it. Thus the learred 
Subordinate Judge finds that Мг, Ваш 
could not have taken the notes while he was 
in possersion of the duplicate keys cr up to 
the 22rd May. ` 


Next, he considers the allegations of the 


defendant Khejanehi that it was his cattom 
to open his lock of the 'strcng-room door 
every morning and leave it open, so that 
the Agent had free acaecs to the strong room 
and sould go in at avy time and, unlocking 
the safe, take ont notes without the know- 
ledge of the Khajanebi; to this he answers 
that the Khajanehi himself stated that all 
notes received into the Bank upto the Ist 


June 1916 from the Curreney Office were: 


shown by the Notes Registerto have baen 
апей to the public, so up to that date none of 
the notes could have been extracted by Mr. 
Bent and, finally, on the 4th of November, Mr, 
Melntosh, after а careful examination of 
the Notes Register and counting the entries 
showing notes received bub not issued, faand 
that, after making allowanse for the fifty notes 
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: made the alteration in 


7 Cpu» 


shown as issued to Mphammad . Hakim, 
bat not really is пєй, aad 150 notes issued 
to Maliram bot not entered in the-registar, 
the rumbers of entries of notesyet.issued, 
aseording to the register, ta'lied with 
the number of notes asutually in .the 
safe, It mnst bə rememb»rei that the 
deficit had, at that time, -been placed 
to Suspense  Ásesount and would по 
appear as in the Оа Balanee.. The 
learned. Subordinate Judge points out that 
every note resieved or issued must go 
through the hands of the Notes . Rogister 
Clerk, so that if. Mr. Bent had abatraoted 
50 ‘notes without .the elerk’s knowledge, 
the entries of notes uot yet issued would 
have exceeded tha number of such entries 
actually found ‘by fifty, whereas the.entries 
ав found tally with the number of- notes 
found in ths safe, He holds, therefrce, 
that Mr. Bent could not have taken out. 
the missing notes. -As the Ourrensy Chest 
Offiesr ` regularly verified the curreney 
chests and the Currensy .Ohest- Books; he* 
finds that thera could nob have baer any 
abstreation of notes from - the QCurreusy : 
Chaat, . : . 
With regard to the Hs. 10,000° in coin, 
the Subordinate Judge points cu: that the 
sirong-room was guarded by Poliee, and 
that Mr. Bent eculd not hava usad the 
duplieate keys and taken out the five bags. 
of ‘aoin by night cr when the Bank: was 
olosed withcut being 'detes!eJ, nor ,is it 
likely that he could corrupt the guard. Ha 
finds that, during banking hours, the Agent 
never took coin ont cf the strong room, 
and that he eculd not ,have done so 
withont detection. by the Khajanchi or 
other elerks. . 
Owirg to pages having bean extracted from 

the Vault Book it was not possible to some 
to a ertain finding tha‘ the coin in.Oheat 
No, Vi-had been exhausted between the 
24:h Marsh and the 26th April, but the- 
Subordinate Judge, on the eviderca afford. 
ed by traneactions taking placa b3tween 
thore dites, somes to the conelusion that 
the correctness of the contents of the 
chest had been proved by exhaustion on 
April 4th, 1916, or shortly after. ` 


. Having observed that the person who 
the Vault Book~ 
mist ba the’ person who is responsible - for 
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tha shoriage, the Subordinate Judge воп. 
sludes that the Khajauehi, who alone had 
ouatody of the Vault Book, had handed 
it to. the Agent. on November lst- with 
a sinister. ard ulterior motive, having 
abstracted a page. from it, and that 16 ів 
quite improbable that the Agent would have. 
aunouneed the shortage had hs been aware 
that there was damaging evidence: against 
him in the shape of the alteration and 
extrastion of а page in the Vanlé Book 
and the retention of the duplicate keys. 
After the- finding that Mr, Bent could 
not have taken the money, the Subordinate 
Judge procaeds to eonsider the condnet 
of the Khajarchi on November lst and 
subsequently, Нё holds that his. sudden 
‘plea of illness, whea he heard Obest No. 
VI was goirg to ba examined, aud hia 
refusal to come when telephoned for, and 
the falsenecs of his exeuse for not coming, show 
tbat the Kbajarchi had a guilty knowledga. 
With regard to the alteration of figures 


in the Vault Book, he holds that the original, 


ligure, Ra, 4,62, 000, was changed by the 
defendant, Raghunath, ' to Rs, 4,52,000 on 
the let November, after tha examination 
of Chest No. I; that, after the verifisation 
initial of Mr, Bent to the transaation of 
Qhest No. 1, Haghünatb, kept the book 
until he made. ‘it Cover with the keys 
to the Deputy Ktajarchi on hearing that 
Chest No. ҮІ was to be examined, and 
that the Agent eould not have made the 
alteration without the е mplicity of- the 
Deputy Khajanchi, The Subordinate Judge 
supports this’ finding by the evidənoə of 
Mr. Bent and of the Deputy Khajacchi 
that Raghunath stated that he himeelf had 
made the alteration from Re, 4,52,000 to 
to Вв, 4,62,090 in the Vault Book, baeause 
he found that bis son Baijnath, the Notes 
Clerk, had made a mistake in addition, 
He considera the objestion that Baijnath 
had been’ away in Oalentta on the 3let 
Ostober ‘and the let November, but is of 
opinion “that Raghunath, when he made 
the ‘statement, was in too embarazed а 
sondition to remember the fact. Bot the 
Subordinate Judge takes no notise of the 
paragraph in the letter written by Mr. 
Bent to the Seeretary of the Bank of 
Bengal, whioh runB - 

“The ‘Khajarchi states that he is quite 
unable to a acoount for 


the. shortage | „and i 


that be has nəver altered any figures after 
they bave been anthenticated by me.” That 
letter was written onthe 2nd November, 


Having some to the finding that the 
defendant made the alteration, the judgment 
preeseds to show how Raghunath may hava 
managed to get away the money by in» 
denting for and drawing from the strong. 
room sums larger than those demanded by 
onstomers for exchange, entering the Ourrency 
Exchangs Register paymen's of the larger 
sum against the eustomer’s name, and thon 
exshanging the — notegs-left over for tha 
«ash whish he had pilfered from the 
atrong-room,. 

It is next shown how money waa drawn by 
means of -Indent Slips, how these Slips 
wera kept by the Agent in a drawer 
to whish the Khajanchi cou'd have assess, 
and. the suggestion is made that the 
Khajanchi took away one or more of- the 
ludent, Slips and made no entry of the 
amount taken out in the Vault Book or 
Cash Balanee Book, so that when the Cash 
Balances Book was put пр before the Agent 
in the evening, thera was no Irdent Slip 
and no entry in the Vault Book to show 
that tha. sam taken out was not acsounted 
for. | 

Next with regard іо the counterfeit gait: 
the Subordinate Judge finds that the 13 
bags of nreurren! osin contained coin separate 
ed in Raghunath’s time, and the other. six 
bags contained coin separated: by Poddars 
from -c.in of. whioh Raghunath had the 
tusbcdy, that Raghunath or his represanta-: 
live held keys at first of ths strong-room and , 
then of the ehest?, and supervised the count- 
ing and exam nition, s2 thet there could 
be no doubt ‘that Raghunath was responsible 
for the 1399 czunterfeit- coins found by 
the Mint, As to the rest of the alaim on 
actount of counterfeit soin, the Subordinate 
Judge disallowed it on the ground that the 
amount of nnenrrent coins seston the 27th- 
November to the Mint differs from the 
amount shown’ in the QOash Balaneo Book 
and because not only was the evidence unsatis- 
fatory as to the proper despatsh of the 
money but also no one was sent on bahalf of 
the defendant to sup.rvicethe examination at 
the Mint, 


The Subordinate Judge holds Raghunath 


-liab!e under the terms of his agreement even. 
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if he did ' nos actually midappropriate the 
amounts. He points out that, if Raghuoath 
left the ‘door of the strong-room unlocked 
and gave the Agent freo access and allowed 
the Agent to take out notes without supervi- 
sion, hé was not duly performing his duty 
of safeguarding the Bank property. 

‘As to defendant No, 3’s objection that she 
was not bound by the mortgage, the Court 
finds that Masammat Chanda had the bond 


explained to her and understood it, and that ` 


the document was duly attested, amd that 
she sould not now be allowed ќо plead want 
of title, The other defendants gave their 
consent to the mortgage by Musammat Binda 
Bibi, ав reversionary heirs and so the bond ia 
` binding on them. . 
*'The Subordinate Judge refused to allow 
«Interest on the amount found to have been 
misappropriated. ` 

Three questions arise in the sase, first, 
whether the defendant Raghuuath himself 
misappropriated the notes and coin, secondly, 
whether, if if ia not proved that the defend. 
ant himself took the money, he is respon- 
sibleto the Bank for the loss under the 
terms of the agreement and, thirdly, whether 
the mortgage is valid and binding, 

In connection with the first question it 
was first eontended that Raghunath having 
been acquitted ina eriminal trial on charge 
of embezzlement, the Ciyil Conrt eannot try 
the question whether he in fact took the 
money. This eontention was not strongly 
pressed, and in fact the desisions in Doorga 
Dass Laha v. Doorga Ohurn Sha (1) and Ram 
Lal v; Tula Ram (2) elearly show that 16 
cannot be supported, . 

That Rs, 5,000 in notes and Rs. 10,000 
in rupees were foudd short on the 30th 
October and 18 November, respectively, 
i8 not denied, dnd it is agresd that the 
shortage in notes was in notes of Ra, 100 
denomination. It is no body's case that 
the loss was due to some mistake or that 
it was dne to burglary or theft by any one 
outside tha Bank. The money was kept in the 
Strong-room under doubie losk, of which tha 
Agent and the Khajanehi alone had the keys, 
Similarly, for the soin shests in the strong 
room, enly thate two had each his key, while 


(1) 6 W. B. Oiv. Ref, 26. 


(3) 4 A.97, A.W. N. (1881) 143; 6 Iud, Jur, 483, . 
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: У 
for the two safes, onae insida the strong-room,, | 
the Agent had the only keya, and, thus, eould. 
take out notes wibhont the attendanee of 
the Khajanchi, Ascording to the plaintiffa 
the Khajauabi took the sash and -notes, or 
was responsible for their losa; aseording ia. 
the defendant the Agent must have taken 
tha money, Both the Agent and the Khajan- 
chi were in debt at the time the shortage 
was discovered, but neither of them seriously, 
во, aud neither san be held to have any mora, 
motive for taking the money than the 
other, Й ee Иа 
The défendant ‘rests his casa against tha 
Agent mainly on the fast that from Dasember, : 
13th, 1915, to tha 19th April 1916 Mr. Bent 
had in his possession dupliente keys of the 
strong room and the safg and chests therein, 
and that possession was against all the rules 
of the Bank. There can be no doubt that, 
during that period, Mr. Bent had {БВ oppor, 
tunity of entering the strong-room and open. 
ing any of the ehests ` and extracting ity 
contents, bat day and night there is a Polise 
Guard.a& the strong-room door and. that, 
guard must be eognisant of any sush action 
on the part of the Agent, Noneof the Polito 
Guards have been called to give evidénce, but 
it is almost sertain that if Mr. Beyt had 
by himself entered the strong-raom. whén 
the Bank was closed that fact would have 
eome out during investigation. If Mr, Babt 
took out the five bags of Rs. 2,000 oagh he, 
oaa only have done it while the Bank was 
alossd, for, during business hours, the Agent 
does not handle any of the coin, and he could, 
not have removed the bags unobserved, He 
only assists in opening the ehestg, and the 
coin bags taken ont ara straightway, taken, 
by the peona to the Khajauchi's department, 

We know that the contents of all the ehosta 
were examined and found correat in Decam- 
ber 1915, but, owing to a page haying besp. 
extracted from the Vault Book, it is difficals, 
to verify the transactions whieh took plase 
between the 24th March and the 26th April., 
The learned Subordinate Judge on the 
evidenos of Mr. Bent, is satisfied ‘that thera 
was an exhaustion on, or ‘shortly after, April 
4th and that thia proves that nothing had 
Been searetly taken out of the cheat up to 
that time, The Vault Book was always in 
the castody of the Khajinchi up. to the 
Ist November 1916. Had Mr. Bant taken. 
out” aay -money duriug the tims tha( the 
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duplieate keys were in his possession, unknown 


to the Khejanshi, the entries in the Vault · 


Book would haveaontinued to be made just 
as ifthe amount extraeted were still there, 
and 16 is даі оп ёо understand what the 
objest of the tearing out of а page by Mr. 
Bont sould be, Mr. Bent sould have gained 
no advantage by tearing ..it out, for any false 
entry.onthe page torn out sould not have 
been made by him since the Vault Book had 
not been in his possession, The Khajanchi's 
only objest intearing it out could be either 
to hide come previous faisifisation of figures 
or- to destroy evidense that, during the dates 
sovered by the missing pages, Chest No, VI 
had proved the correetness of its sontents-by 
exhaustion, so that it would be shown that 
the money could rot have been taken ont 
while the duplieate keys. were in Mr. Bent's 

possession. 

Transfers of coin from one chest to another 
were fairly frequent, so that, if five bags were 
extracted previously to April 19th, the Agent 
would run a great risk of the shortage being 
notieed, 

- Before this Court it is suggested that, 
while in possession of the duplisate ave: 
:Mr, Bent might have had sopies made, and 
then abstraeted. the. money after April 19}, 
‘but this is а mere.suggestion and there is no 
"evidence: to support it.’ : 

: Mr. Bent's eonduct in retaining the 
duplieate keys was extremly reprehensible 
‘and laid him open to the charges made 
‘against him, but after а consideration of 
the possibility of his having taken cut-the 
‹побев with the aid of.those duplicate keys, 
1 come to the eonelusion thatthe aoin was 
-not abstracted while the keys were in his 
‘possession. It oan, I think, be taken for 
.granted that. the person who abstracted the 
notes was the. person who also abstracted 

'&he:coin, and. I am satisfied on the evidences 

that: Mr. Bent cannot have. abstracted the 
‘notes пЁ. вру time previously to April 19}, 
for on the 18th February, the 21st February 
‘and the. 23rd of May thestosk of Rs, 100 
notes was exhausted, and the exhaustion 
-when-eompared with the entries for those 
dates in the Cash Bilanse Book showed 
that no notes were short. 

ı Theabove elearly shows, I think, that no 
-notes were abstrasted from the safes up to 
April 19th when the duplieate keys were 
returned to the Troasury. Tarther, wa are 
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the 


through his hands. 


"Notes 


.be quite easy for 


told by the Khajanehi that up to the Ist 
June 1916, all the notes received into the 
Bank from the Currency Offise and the 
public are shown as issued in the Notes 
Register. If any notes reseived before 
that date had been abstracted the Notes 


‘Register would have shown them as not 


issued, 

It is quite true that the Agent might 
have many opportunities of taking notes 
out of the safe and putting them in his 
pocket, віпве the strong.room was dark end 
һе. alons had the key of the safe, and if 
would be especially easy to do this if tha 
Khajanchi, in breach of his duty and his 
own interests, loft his lock of the strong. 
room door open, But the great difficulty 
for this line of defense and I think an 
insuperable. diffienlty is that. if the, Agent 
did- alandestinely poeket any note, that note 
would be shown in the Notes Regiater 
as unissued, for every note that is issued 
is entered in the Register. Аз it happens 
Notes Register . shows tbat every 
note exsept those whieh were aetually in 
the. safe аб the time .of the discovery of 
the ‘shortage, had been issued, taking into 
account those notes isaued to Mali Ram, во 
that the fifty. notes whieh are short must 
have pasged through the Notes Olerk's 
hands for issue before they left the Bank 
or, ab any rate, are shown as having passed 
There were 1,975 notes 
actually in the safe and the Notes Re- 


gister shows that on the same date 
there were 1,275 notes whieh had not been 
issued, The Bank Balanee Book 


shows that ‘there ‘ought to have been 1,325 


notes in the safe. Unless Mr. Bent was 
acting in collusion with Baij Nath, the 
Olerk, tho fifty missing notes 
must have been shown ag still not issued, 
That the Notes Register ^ was ^ nob 
carefully and correetly kept and that there 


.were wrong. entries of issue is shown by 


the dissovery, in the safe ofspeeified notes 
wrongly entered as having been issued to 


;,Muhammad Hakim, an unknown person, who 


is not а sustomer of the Bank. It would 
the Notes Olerk to 
eover the disappearanss of notes by enter. 
ing them as issued to some fictitious person 


‚ог even to a known suslomer of the Bank, 


It seems to be impossible to find out what 


‘aro tho identification numbers of the misga 
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ing notes it would , ke neeessary to .erquire 

m "tbe: вве “of every’ ‘note entered ав iscued 

“whether. the“ uS “shown "by “the register 
6 


1o have f rece d the” "poter, | had in fast, тө. 


‘Seived a. note “of That” number” “and: .the 
‘difficulty * 8 is ‘that. the reaipionts "do: ‘ho! 


always тй the’ idéntifíeation ` number ‘of 
ihe “notes S they ‘get, a "is shown 
Qaae of the notes. iseued to tbe firm of: Mali 

om. T ler 'à is "nothing. ‘to роте; nor ia 
there aby ‘suspition - "tiat the Agent” "ated 
dà "éollisión “with ` Вара," “the Notes 
Clerk, 1° Ёш “of opinion "fhat the ` lower 
‘Court was “adirest, in finding ` "ihat" the; ab. 


ан. ‘of ithe. fty Cürreney (otes 


ав not ее еа” by, Mr. “Bonit, ard, having in. 


View tHe" Ча" that. the taking ‘ont оЁ ће 
айз. 2697 bin ‘durirg ‘pueiners “hears ` iust 
dis {е been пой ой’ "by Abe. Khajanebi' Yard 
r Clerks. while he “taking” ot^ “them 
EST Lüsiress' "hom s must have been, de- 
“tested ` Љу" ‘tke Pil оё" Guard,’ ard "being 
“OF opini ion that ihe" argo ` who” "tick" thë 
‘goin “mast, kava. been ` "tha p "person , Shóitook 
“the” noter, HT Scie ‘to, ‘the ‘dee’ sion that Mr. 
“Bont ‘did ; nab "iske out Fem ‘the. strong? года 
eee be making notes. сг “the Be, 10 000 


fo Tis gni (s.ion which rezt arices ів Whether 
Me elegan. “Raghunath,” abstracted’ the 
mone he euggestion put. forward by the 
jns 3 5в tbat; oa всшӨ date or | dates 
now tha defendant’ sent i in 0: the Agent 
Th sli ps for Ra 5, COO in notes “of Rs. 100 
nd ea 0,000" in coin that the” “Agent 
‘with, the KEajanehi took. ont ' thé amounts 
Tod. ‘handed them to the‘ Khajanehi uthat 
ithe Agent, as’ "was "his custom, | placed ; the 
"lüdent^ "lig or klips ` in the' unlcok«d 
"drawer and ‘the ‘defendant extracted: the 
~ Slip.’ “or” ‘Sips from the drawer daring 
Ade Agents “abcenca from his ‘roomy and 
‘converted the . “Ra. A9, 000 to his own: use 
“omitting, to ` ‘make’ ‘any entry i jin ihe Nan t 
“Book” o the’ “withdrawal ‘of the amount 
“taken in whole "rupees or tò acõonot” for 
"e Hs 15,000 in ^the' Cash | "Balance 


Book. "hes, ‘When, at the end of”; the 
Bant fing “Eoura’ the Cash Balanee - “Book 





Was” ght.'io the Agent for verilication 
‘of, “the” ‘total ‘and: for signature, the Agent 
“eompared “the. "Indent ‘Slips “he found ‘in his 
“drawer, “and "the entries in the Vault: Book 
“with ‘thie, ‘number. of Rs, 100 notes ‘and ‘whole 
rupees, "shown . ip ‘the ‘Cash | Balanee ‘Book, 


t 
б а. 
my 


D 
m 


in. the: 


and kaving no Indent Slip as. to the 
Re. 15,000 in his drawer and no entry. of ‘the 
withdrawal of Rs. 10,00) ‘in goin in .the 
Vault . Book, fcund the total in the Оа 
Balaneo - Book to’ be eorrect and : signed ii. 
Having got "the Rs, -15,000 into. his "porsca- 
sion, ‘the defendant posketed the: „Вв. - 5,000 
in notes, and proceeded ' to :eonvert the 
Rs,-10,000, ‘in осіп into- notes by. the help. of 
the "procedure then followed at the: Bank 
in -tho ` " urrenoy -Exeliapge "transastione, 
When ‘a ouatómer same . to exchange eoin 
for notes, ib waa ‘the practice to indent 
for aud take “out of ‚the strong-room a 
whole bundle ` of the notes ' of the :denomi- 
nation required to pay. the customer the 
nomter of notes equivalent -to the rure» 
givon in exsbange and to place the .remainivg 
notes in the Hani Balarce. Ín the Onurrensy 
Exokarga Rogister tbe eastomer was shown 
as having paid in coin о the value of;a 
"whole bundle and taken ` io 'exohango 
ihe whole bundle Of notes. ‘The, defendant 
could ‘then “ < exahange some ‘part of the 
Rs. 10,000 whieh Ke. had (akeu into, his pcs 
session for tte. nctea remaining after 
payment to the cnsfomer, and put these 
rupees. he bad exchanged. into .the Hard 
Balanee to take the. place’ of the notés 
.which shonld be there. .He would, thue, 
‘gradually get rid of the coin, converting 
it into notes whish he sould у carry 
away. 


-For the purpoze of choking the hilines in 
Oùrrensy Notesshowninthe Oash Balanso Book 
-&he' Vaul£ Book would: be of no serving, . but 
«the Khajanchi’s Hath Chitta Book’ would. Бе 
-referred to. It showed the number of. notes 
‘of each denomination in hand а. the begin- 
ning of ‘the’ day, the number taken out of 
the strong room, the number received from . 
the publio, the numberissued to the. public, 
the number out of the day's balanse to be 
put back into the. strong-room, ‘and. the num« 

«ber kept by the Khajanchi in his Hand 
Balanse. The entries wonld serve as a ehesk 
‘for the Cash Balanee Book totalas at the end of 
the day, but, if the Khajanchi had appropriate. 
ed some of the notes takén out of: tha strong. 
‘room under.an Indent Slip, and: had subies 
quently got rid of that Indent Slip to eover 
the abstraction he eould. easily prevent the 
-Hath-Ohitta Book from revealing any 
shortage by omitting to make any шу 
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in the  Hath.Ohitta Book of the notes 
misappropriated by him. 

: That is.the theory put forward by the 
pleintiffe, but i&' has .its difficulties in that 
the defendant -sould probably not have 
sarried -oat this ashame without the eonniv- 
ance of the Notes Clerk aud possibly of 
‘the Poddars. If {Бе notes taken by the 
deferidant were not shown as iesued in the 
"Notes .Hegister an examination of that 
register by the Notes Clerk might at any {ime 
show that the stoek .of uniesned notes was 
not eorreot,and also the Notes Clerk would 
moat probably be aware of the withdrawal 
of the ‘Rs. 5,000 іп notes from the strong 
room .and would want to: know what had 
b:eome of them. ‘Then, again, tho practice 
was that eoin-táken out of the strong 
room was taken to the Poddars and ail 
payments (о tke publicof coin were made 
‘by ‘them as explained earlier in this judg- 
mert. Now, the Notes Olerk was Baijneth, 
the -defendant’s son, and the Poddars were 
‘the défendant's cwn men, appointed by him, 
and bound to ‘him ‘by the seeurity he had 
tiken-from them on their appointment. 
Л. will show later on, in connection with 
‘the eounterfeit soin, that there is good 
reason to &uspest that the Poddars were 
aeting in sollusion with the defendant. 

It “hasbeen, already shown ‘that, owing 
to the admitted prasties of the Khajanshi 
to leave his lock of. the atrong.room open, 
the "Agent would ‘have an opportunity to 
enter. and take ont notes without the 
"knowledge -of tho Khajanchi, bnt it ‘has 
ülxo been shown that in воа case the 
Notes -Register would show those notes 
as nof issued, ro that it, ig practically 
eertainfthat the Agent did not take advant- 
age of the opportunity. 

"We must now examine what opportunity 
‘the .Khajanchi ‘had. ‘All money was with- 
drawn ‘from the strong-room by means of 
Indent Slips, which are plain bits of paper 
with merely the amount in notes or coin 
to be withdrawn written on them. ‘The 
Agent, when he got ‘them, plased-them on 
& ‘table or in, an unlocked drawer, and 
took no further notiwe of them until the 
élose of business, Any one soming into -his 
offica-room during hid alisenoa could remove 
any of the Slips, and it was the custom 
of the Agent to leave his offies for various 
purposes during business hours, as, for 


'Khsjanshi'a Dapartmont, both notes 


Тпвівссэ, when he went into his house for 
lunch. The Khaisnshi ооп] .tbua bave 
gone into the offiee-room and taken away 
one of the Slips. It migbt ba questioned, 
however, whether, eonsidering the fact 
that during the-eoursa of the day oaly 
a few Slips would be sent in, the Agent 
would not remember-and mjas the Slip which 
had. -beon ‘removed. А keen: and careful 
"Agent would, bat having in:view Mr. Bent’s 
forgetfolness ay to the 'duplisate keys and 
other evidence as to his want of sare, ib is 
quite possible that, by tke end of the Cay 
he would not trouble to sttais his memory 
as to the day's transactions, As pointed ont, 
it -was -easy for the Khéjanehi fo omit to 
enter inthe Vault Book or in the Khajanchi's 
-Háth:Obitta. sums of rupeeas of notes wbich 
had bsen taken ont. -The défendant secks 
to showthat:the Agent initislled the entry 


‘in the Vault Book at the time money - was 


put iütoor taken out ofthe strong-room but 
the evidenas of Mr, Bent and the Vault 
Book “itself show: that ‘this was nob tha 
prasties, “The entries aop:av bo hava boon 
i:isialled by the Agent-at'the end of the 
‘dey, and some entries were ^not initialled 
at all - 


The money, having- bean taken oib by the 
Agent and 'Khajauehi, would go to the 
and 
coin, The -өйп, in the ordinary  eouras, 
would go to the Poddars Dapartment, wad 
the notes, if issued, would go through the 
Notes Clerk's Hands. It is possible that the 


‘Khajanehi sould keep both tlie notes and 


eoin in his Hand Balanse box, but, if he 
were in colluson with his són and tho 
Poddars, he eould manage to deal with 
the money as if in the ordinary sourse 
of business. 16 has been shown in tie 
statement ofthe plaintiffs’ casa, that, tf whole 


“buniles of notes were taken out for the 


purpose of changing rupees for notes, the 
‘Khajanchi would be able to convert the 
‘Rs. 10;000, if he had taken it into: Carrency 
Notes. Suppose а eustomer brought in for 
daposit fifty ten rupes notes, and a deposit 
vousher were made out showing Ks, 30) 
in notes and Rs, 200 in eash, then Rs. 300 
in notes could be shown in tha Khajanehi’g 
Hath-Ohitta and the remaining Rs. 200 in 
cash eould be paid out of the stolen 
Rs. 10,000 and the Khajanchi could keep 
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"for himself the equivalent of the "Bs. 200 
in notes of 'Rs, 10, 

In exehange transastions the. ` Ourrštoy 
Exchange Fond must always remain’ ‘alt: а 
total of Rs. 5: lakhs pet any ‘sum taken 
out during the day : notes must: be 
put back in notes or ош at- the end! of 
“the day, Supposing Ве, 1,300 were brought 
іп by а eustomer and in ' exehange.,130 
notes of Rs. 10 were. demanded, as Ев! 10 
‘notes are kept in bundles of 100 and whole 
bürdles were taken out, two bundles, of 
' Bs. 2,000 would be obtained from’. ‘the 
 Ourreney Exebange Fand in the strong- 
room and out of the 200 -notes, i 130 
жопа be'paid to the eustomer, but in, ‘the 
> "Exchange Register Hs. 2,000 in soin: ‘ould 
be shown as’ having been brought i in and 


‘Ra. 2,000 ав paid in notes of Rs. 10. : "The | 
-Khajanchi should put the remaining’; ; 70 


‘notes of Rs. 10 into his Hand Balanee, 
. but he had full opportunity of taking the 70 
notes himself and of putting Hs. 760 in 
coin taken from the Rs. 10,000 into, ithe 
Hand Balance instead of the notes. i; The 
:evidenec shows that іп many instances 
in’. the Hxehange tlips snd the entries in 
- the Exehange’ Register ; itis only nesessary to 
.examine the entries as to exchange tians- 
astions on the - 28th September 1916, to be 
satisfied as to ‘this, It is quite elear that: the 
Register of Currensy Exehange. peaa oni 
was, not so maintained as to afford. 
Clear knowledge of what the: аана 
really were and how the asoounte 
"squared. . 

- From the evidenee, „І think, it is: "nite 
velear that the Khajanehi defendant’, thad 


.full opportunity to get possession of, the ` 


money. especially if he was in eollùsion 
‘with the Notes Olerk and the Ройдатв |. í 

‘It is next necessary to look into! “the 
:defendant’a eondust. Up to the "30th 
Ostober, the evideneo shows that ithere 
was nothing to throw . any suspieioii! on 
. him, and Һе had given every gatisfaetion i in 
his work, Bat the evidence and tbe various 
registers prodused show that in’ the 
. performanee of his duties the Khajanchi 
‘was slack. He admits that it. was’! his 
practise to leave his lock of the strong- 
‚ room open and allow the Agent to; enter 
„when he wished. The way in which! the 
* registers were maintained ard his ошібвіоц 


2 
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happened. 


mere 


‘to sign the Cash Balanóe Book on ‘geverel 
oscasions shows that be was пой diligent 
in his work and supervision. He disagrees 
with Mr, Bent on the question. whether 
he уан present when the shortage of 
Rs. 5,000 was discovered but he helped to 
heel all the chests ;ехвөрё chest No. VI 
after the diseovery. When, on the 186 


November, Mr. Bent mentioned that he 


wished to examine the last - remaining 
shest No, VI, the defendant said 
that he was fealing 1), or gave ав his 
excuse that he -had fasted all day beeause 
it was the Ohhat festival and must go and 
bathe ‘and worship the setting вол Гара, after 
making over the keys to the Deputy Khajan- 
chi, he went home, It may be coincidenée 
that the ohest in whieh the shortage of 
Вв. 10,000 was found was ‘left to the last but 
it is strange, and it is also a strange soinsi- 


' denee that the Khajanebi found it necessary 


to leave the Bank when he heard that that 
ehest was to be examined. When the ‘loss 


‘was dissovered, а telephone message was 


sent to the Khajanehi but no answer was 


reesived; ‘the story that he had goneto the 
station is open to doubt, and we learn from .- 


the Deputy Khejanehi that, when the latter 
got home late that night to his ‘father-in- 


Jaw's house, he found the defendant waiting 


for him there, as if to hear what had 


We. now come to almost the most ime 
portant question in the case, the alteration 
of: the figures in the Vault Book; it is 
almost.eertain that the person who. made 
the alteration in the figures was the person 
who was responsible. for, the shortage of 


the Ra. 10,000. The figures relating to 


chest No, VÍ must have been eorrect on 
the night of the 81st Ostober, for they 


„were initialed by Mr. Bent, and the addi- 


tion of the amount put in on that day to 


the amount already shown in the Book 
‘was so simple that unless he was utterly 


careless, Mr. Bent could not have omitted 
to notise any mistake. "When, on the Ist 
November, the shortage was diseovered, 
Mr, Bent and the Deputy Khajanehi both 
noticad ‘that there had been ‘an alteration. 
On the 2nd, according to Mr. “Bent and 


` the Deputy ‘Khajanehi, the defendant was 
` questioned as to the alteration and stated 
that, as he found that Baijnathin making 


up the ‘total had made a’ mistake in addi- 
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tion and written down Rs. 4,52,000, he, the 
defendant, had changed the figure 5 to the 
figure 6, 

Now, there san be no doubt that, if 
this explanation was given, it was а false 
éxplanation, for, in the first -plaee,.it is 
plain .on an examination of the, Vault 
Book .that.theelauge has been from: 6 to 
5 and not from 5 "60:6, and, secondly, it 
is admitted that on the 81st and Ist 
Baijnath was away in Caleutia, It would be 
an admission that the defendant had made 
the alteration, but the reasons given would 
be false. The . defendant in his evidense 
denies: that he gave any such explanation 
and asserts that; when questioned, he denied 
having made the alteration,‘ and his denial 
would séem to find some support from: the 
letter whish Mr. Bent on tbe evening of 
the 2nd-wrote to Calcutta, -In that -letter 
Exhibit (42) he wrote— 

"The balance of Re.’ 100 notes for the 

24th ult,- has been altered їп the . Cash 
Balance Book from Hs, 87,500 to Re, 92 ‚500; 
and the alteration appears to be authen. 
tisated by me.” 
. “L am of opinion that the total of the 
Note Balanee of that date has been altered 
(without authentication) by a -very. olever 
erasure; . but I am not quite certain бровь 
this,” 24 
“The Khajanchi states that he is tits 
unable to account for the shortage and 
that he has never altered avy figures after 
they have been authentieated by me.” 

And, furthermore, in his report, dated 
November Eth, 1916, Mr, MeIntosh neither 
refers to апу explanation: of the alteration 

-in the. Vault. Book, nor even mentiors 
that there was any alteration. 

It is strongly urged by the learned 
Counsel for the defendant that, if the 
defendant had made the explanation aseribed 
to him on the ‘morning of November 2nd, 
the Agent, Mr. Bert, would have made 
some mention of this in his letter of that 
date, and there is much. foree in this argu. 
ment, On the other hand, the Deputy 
` Khejanehi, whom there is no reason {о 
disbelieve, eorroborates Mr. Bent as' to 
: Raghonath’s statement that he made the 
` alteration and, furthermore, the Police Iv- 
spector, who investigated the ease, stated in 
the eriminal care, thatin the ‘eourse of the 
investigation the defendant, Raghunath, said 
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before the explanation was- given. - 


p 


that Baijnath Prasad had. sea wile бөй 
the total ав Вз. 4,592,000 whieh Һе (Raghu- 
nath) himself had corrected tb Rs, 4,62,000, 
and Baijnath confirmed the statement. This 
statement of the Inspector of Poliea waa’ 
not allowed to be pat inas ` evidenee before 
the Subordinate Judge, nor was the Ine 


epector allowed to be questioned . -on ‘the, 
matter, on the ground that it,wasa cone- 5 


fession to the Police, but it is plain | ‘that 
it was not-.a вопѓеввіоп, 
statement made to explain: the, alteration 
of figures in order to exeulpate the defend- 
ant, 
of the Inspector, was admisible 
point. The statement of the Inspector has ` 


beon received in evidence in this Oourt' to ` 


avoid the neeessity of eall'ng him at this 
stage, and the learned . Counsel . for the 
appellants does not ‘oppose thia course, ‘als. 
though he- objeeta that the evidence is- not 
admissible, . 

Mr, Bent in his cross-examination i in the 
criminal case stated that he made no note’ 
of the ' Khojanahi's explanation, and. did 
not report it to the Head Office, and that 
the same statement was made by. the 
Khajanchi. to, Mr. McIntosh, but the cross. 
examination on the ppint went no further, 
than this, and he was not asked to. give 
any explanation of the’ paragraph . „in his 
letter. The same thing happened in tha 
lower ‘Court. It is strange that he. was 
not questioned more fully - on the `рбїп&, 
It is bard to believe that. Mr. Bent,- the 
Deputy Khajanchi and: the Inspostor of 
Polica would have eonsoeted this story of. 
the explanation, or that Mr. Bent, if he 
was intending to implioate the Khajanohi, 
would have made the statement in his 
letter: 16 is not likely. that if, as averred 
by the defendant, Mr. Bent had taken. the 
Rs. 10,000 and meant,to implieate Raghu- 
nath, he would have voluntarily examined 
chest No, VI without having first prepared 
some plan for showing. that: Raghunath 
was to blame. The Deputy Khajanehi. Was, 


‚во far as ean ba ввер, & trustworthy wit- 


ness, and there is no’ reason to. suspect the 
truthfulness of the Polica Inspeotor,— Both 
of ‘these eorroborate- Mr.. Bent, and it may 
be that the letter was written: by Mr, Bont, 
- I6 is elear 
that no atress was laid on the point in the 
lower Court, and in hig judgment the learned 


.but . merely. & | 


and we eonsidered that -the evidenea . 
on this. 
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Subordinate Judze has not dealt with'it; it-is 
jüeredible, that, if there weré no reüsonable 
explanation’ of it known to ‘the defendant, 
the’ point would'not have beew prominently 
broüght forward inthe“ sourse of arguments 
and Mr. Bent’ would not have been examined 
to: explain’ the difficulty or erdss-examined 
in‘order to'expóse the apparent diserépanoy 


bàtween' bis evidence" and the letter. The 


lettór dood ‘not cortradist the evidence on 
this'impórtant:matter; It merely omits to 
deal: with it. It мав" alweys Raghunath’s 
ease that he néver made any altération of 
figaréa after they were- authenticated"by the 
Agent’ and tbis- is. what tho letter states. 
This ‘is ‘quite consistent: with the alteration 
having been’ máde'before it- was submitted 
tó the” Agent, for'his. initiale and:the s‘ory 
of thiw'altetátion, as told by Raghunath to 
the Agent and'sworn'to by him and others, 
nó doübt meant to eobvey'that the altera- 
tion was made before the book was aubnittéd 
io Mr.^Bént for his initials, If this is so, 
the" mest that can" be said about -the letter, 
is/thatit omitted to imention the explanation 
of the’ alteration given -by Raghunath and 
Mr. Bent was not’ given an opportunity оѓ 
explaining it in‘erose-examination. : 

The- léatned^ Subordinate. Judge Һай the 
witiiesses bafore him and he" believed the 
statements’ of Mr. Bent, and the Deputy 
Khajanehi aà against that of the defendant. 
' It is<urged that, kocwing Baijnath was 
away’ onthe 3186 October ‘and lit November, 
the defendant“would + not ‘have given the 
explanation, ascribed to him, but, on the 
other ‘hand, the Agent and Deputy Kihejanchi 
having the same knowledge, would-not have 
intrédaueed: tHe nabie' of: Baijnath into the 
explanatiob: The faet ofiBaijnath's having 
góne"to Caloatta might-have been forgotten 
by either patty. . : 

. The-orission"in the letter eertainly throws 
scime'dóubt'upon the truth of the statemen’ 
of ‘Mr: Bent and -it’ is unfortinate that ће 
was’ not crcss-erarined: sbout it-but it is 
very diffcült"to: béliéve: that the Deputy 
Khajanchi, who- wast- apparently friendly 
with Raghonath and^was one of his sureties 
in the criminal prosecution, would déliberate- 
ly tell'an untrue story about what Raghunath 
told: him, nor is'there avy reason to Suppose 
that tke" Polico’: Inspector's story ів a mere 
febrication. If Raghunath made the altera 
‘tion’ in"the' Vault- Book: i$: weuld prove, 


almost to: a. eertainty, that is was ho who 
took the- Rs. 10,000. І: аё constrained $2 
aecapt the aecount given by Mr. Bent end 
corroborated by two independent witnéssca. 

On the 3rd November the defendant 
despatehed a telegram to the Bink of 
Bengal, Caleutta, to the eífost that on sho 


. 80th- Oetober the Agent informed him с? о 


shortage of Rs. 5,000 in notes aud os'ed 
bim to: pay half the amount to pravant 
reporting, and that on 18 November, he, 
the defendant, réfuaed, во the Agent counted 
the: bags on the 186 in the absenee of tho 
defendánt and télephoned to the defendant 
at 10 рум. that Re. 10,000 were short, 
Now, the defendant's case is that thc 
Agent refrained from reporting until tha 2ed 
pending’ a reply to his request to halve tha 
loss; ‘The evidense of the defendant him: ot 
and of the Deputy Khajanshi shows that tho 
interval before reporting was taken up iu 
an‘attempt by-shésking-all the Fands iu the 
Bank, to find out whether thera had boes 
a ‘mistake semewhers, the defendaht һїттеїї 
says їп his evidenca that he did not auspzob 
the Depuly Khajanehi or the: Agent as 
having taken out the money from вћовё No. 
VI and that it'was not uütil the afternocn 
of Novembar- 166 that Mr. Bent told Liri 
that the-R3.5,000 in notes were positivoly 
missing erd asked him to bear half share о? 
the loss. Thus, the defendant's own evideacs 
Bhowa that the time up to the afternoon ci 
November lat: was taken up in an attempt 
to disedver:a reason for the loss from tko 
safe, and that-it was only just bofore ho 
left Office on the Ist that the alleged ргорс: 21 
to. share the loss was made, and the? waa 
before the last ahest was examined. Ths 
learned Subordinate-Judge in his judg nt 
atates-clear:y that it was an admitted fect tiat 
the Agent, Mr, Bent, announsed the shortzgo 
of-notes on the 30th Ostober while sendir; 
the soiled and nón-issuable notes to Caloutío. 
The telegram would seem to i-aply that Sho 
propósal to share the loss was пайз on iho 
30th, It ie-unl:ksly that if a proposal of 
this -kind was made, it would b» mède unti! 
all the- shests had besn- examined, and i. 
faet'in his examination-in ebief the defead- 
ant made по. mention of the propcaci 
having been'made to him jast before ho 
left the. Bank on the lst November. “tr. 
Bent in his evidense says that after diseovc^- 
ing: theloss from-oheat No, VI he-told tha 
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Kbajanoti that he had better make good the 
loes before he reported the matter, This 
may kavea led to the mention of sharing the 
loss in the telegram. 

I have shown that the Khajanchi, defend- 
ant, had opportunity to get the monsy into 
his possession and that he avoided being 
present when cheat No, VI was examined ard 
further that it is almost sertain that he 
made the alteration in the Vault Book and 
gave a false explanation cf it and that ke 
made а charge ogainst the Agent in his 
telegram which does rot appear to be true, 
These facts throw the greatest воер сіоп on 
‘him. Ав I have showr, the tearing oub of 
a leaf in (he Vault Book, which was in 
his sharge, san only have been for his own 
purpose*, for thera cannot hava been any 
entry made Ly the Agent on the pages torn 
out. 

Only two people eould have taken tke 
mcney from the strong.room, the Agent or 
the Khajanshi, I have found that the Agent 
could not hava taken it without detestion, 
or, in the ease of the notes, without the 
eonnivanse of Baijnath. The Khajanehi had 
the opporfunify and his eondust gives rise 
to tke most serious suspicion amcinliog 
almost to certainty agdinat him. The Agent 
was sleck in hig supervision, and it would 
Bsem that the Kbejinehi and those under 
him tock advantage of his rlaskneme, as із 
skown by the sareles' way in which 
the Registers were kept, and by the procedure 
followed ia the Luiiness of the Bank, I 
am ofopin'or, however, that the defendant 
sannot have taken ihe money’ unaided by his 
subordinates Baijoath and. prcbibly the 
Poddars? Baijoath, thé Notes Olerk, was 
bis son and would probably be mest amen- 
able in earryiog out the scheme of his 
father, 

Now, even if Raghunath dia nob himself 
take the money, still, under the terms of the 
agreement whieh I have seb ont at the begia- 
ning cf this judgment, he will be responsible 
for the loss, Under that agreement he was 
responsible to the Bank for the s5fo custody 
of all Bullion, Cash, Seaurities, and other 
properly. It has beenargued that these 


werds do not inelude Government Currency · 


Notes, acd that " cash " means only coin and 
does not include noter. Even wera that s>, 
notes wculd come under the category of 
“other property,” and iiis elear that there 


was no intention to exelude notes. Notes 
ате ino'nded in the Cash Balance Register, 
showing that “eash” was taken 60 inolide 
notes. It is eonténded that the more fact 
that only the Agent hada key of tha safss 
in whieh notes were kept, shows that the 
Khajanehi was not intended to have siigtody 
of the notés, buf, aco>rdiñg ёз the rules, the 
safes ought to have had double. loskas; and if 
was the business of the Khajanohi to require 
& sécond losk on each safe to” saféguard: 
himself. In any ease, the _safes wore under 
the double.losk of the strong ro3m of whieh 
he had one key, arid so they were in his 
custody. 

He himself admitted that he did not 
properly observa the rulis and that Бе 
tliowed his los of the sirong-room to ba 
open all day so that the Адел would haya 
frea nesoss when he reas Under the 
agreement, too, the Khajanehi was responsible 
for the intromissions of persons appointed by 
him and it is clear that the Notes Clerk, 
Baijnath, did not keep the Notes Register 
eorrastly and made entries of issus whish 
were false, and thus prevented the possibility 
of trasing the notes whieh were missing: | 
16 eannot be said that the defeniant daly 
and faith[un!ly performed his duties ascording 
tə the agráemsnt, and he is responsible for 
the loss cf the Ri. 5,000 in notes and 
Hs. 10,000 in whole торвеғ, and liabls 
to make good the lesa to the Bank. 

With regard to the oounterfoib вой; 
thera ean beno doubt, I think, às to the. 
defendant's liability ia respact of the 
counterfeit soins found in the thirtesn bagi 
which wera in the uncurrent eoin chest аў 
the time of Raghunath’s arrest. The thirteen 
bags had been filled by his Poddara and, 
under the agreemsnt the Khajanehi WAS, 
liable for ‘any loss occasioned to tha 
Bank by reason of the ressipt of bad goin. 
He was also responsible for the intromissions 
of the Poidars appointad by him. The 
Kbajanshi he!d the Kay of the undarrent- 
coin shest, and though the key of that chest 
may have been given up on his arrest, 
tho key of the strong-room wasin Baghu- 
nath’s eharge and the unourrent coin chest 
could not ba opsned except uncer tha 
supervision of Raghunath ог his represen. 
tative. , : Я А 

On the 26th Mareh 1917 Baijnath eertified 

that rothing had been taken from or added 
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to the chest "without his knowledge and 


eónsent, and“ on tbat date the key ofthe - 


wneurrónt eoin ehest was made over to the 
defendant. The remaining six bags eontain- 
ing Rs. 6,000 were made up from uncurrent 


coins - found: in the monies whieh had been. 
in, Baghürath's custody and of which charge. 
waa being’ taken by the new: Khajanchi, the’ 


separation of the nneürrent coins was made 


. under ‘the supervision of Baijnsth and the’ 


entries on thé fly leaf of the cash Balanse 
Book weresigned by him. Baijnath attended 
daily till April 3rd and then“ Sheonath 


attended ` till the 19th April 1917 when he - 


gave a réedipt (Exhibit 84) as to the correet- 
ness of the number of uncurrent coins 
sépárated. 'Shéonath kept ihe key of the box 
in whieh the ‘soins were placed and it was: 
under double lock.” 

} Between the 19th end 22nd April Sheo- 


nath or Raghunath held the key of the ehest. - 


Gn the 22nd Sheonath brought the key and 
the chest was uvlcoked in hia preseneo when 
eountérfeit soins were found. After that 
date there ean be little doubt as to the custody 
of the uneurrent soin eliest; the key being in 
the hands of the Collector. -and the Deputy 
Magistrate. а 

“The learned Oounrel for the appellants 
does not seek to contend that the 18 bags 
did not contain soin placed in these during 
the defendant's time, or that the shest itself 


„wes tampered with. - He points out, however, 


that the other six bags were mixed up with 
the 13 bags’ in the uneurrent coin shest, 


and that‘ the- separation of the unourrent · 
- soin from - the ‘monies 


taken over from 
Raghunath by the defendant, was done by 
the Poddars of the new Khajanchi and it 
is hinted ‘that they may. have introdueed 
the eounterfeit 'eoins, 
separated eoins were kept by the Poddars in 
their Hand Balance boxes until amounts of 
1,600. were wollected to be put in'o a 
bag. ^ 

t Now, ` throughont’ the examination either 


i Baijnath or Sheonath was supervising on be- 


half of Raghunath and had the opportunity of 
eheeking the ‘work done by tbe Poddars, 


Both ' Baijnath and Sheonath gave receipts. ` 


' Certain letters from Raghunath to the Agent 
ате rélied :оп to show that Raghunath did 


not consider that the supervision by ‘sush 
a ycutg man as Sheonath was suflieient, 
but the answer to the whole eontention i is, 


- x 


espesially as the: 


that the defendant had. fall opportunity to 
have his interests properly guarded and if 
lie Sent: yonvg and inexpcriensed men to 
look after his interests it was his own 
fanlt, | 
The further complaint is made that tho 
Poddars’ slips, if any, were not produced in 
Court, · вод that, unless the defendant is 
provided with the slips, he will have по 
shance of recovering the loss from the 
Peddarsa who are responsible to him. The 
evidence shows that the slips, if any, found, 
had not the proper entries, and such slipo as 
were found тёге initialled by the Deputy 
Magistrate who examined the bags. The 
question of the liability of the Poddars 
tothe defendant does not arise in this 
case, — 

On the evidense, I consider that the finde, 
ing of the Subordinate Judge as to tbo 
ecunterfeit coin found in the 19 bags is 
altogether eorreet. Inthe case, too, of tha 
eounterfeit coin found in the defendants 
Hand.Balanee, there can be no doubt so to 
the sorreetneas of the desision. The Hand- 
Balance box sould not have been tampered 
with, and was virtually in the defendant’s 
custody all along. 

There is a cross-appeal as to the dio- 
allowance of the Rs, 529. on assount of 
sounterfeit coin fonnd“ in the remittanco to 
the Mint of the 27th November 1917. As 
pointed out earlier, the Subordinate Judgo 
was uot satisfied that there had been no 
opportunity to tamper with the whole of 
the amount of” Rs, 29,945.14.0 sent to 
the Mint, and he’ pointed toa divergenoo 
in figures. Learned Oounsel for the appel- 
lants gives a likely explanation of the 
divergence, stowing that ‘among the bags 
in the uncurrent coin chest many were 
found to  sontain more: than the exact 
amount of Hs. 1,000, extra coins having 
been added by the Poddars in- order to 
make the bags seem:to be of the right 
weight. .Had they bsen light, owing to 
their inelusion of many light coins, here 
was a risk of the contents being examined 
before they were put into the eheat. 

Bat, over and above the divergence as 
to the number of ecins sent, the Sobordinato 
Judge points out that the svidence that 
there had been no opportunity to tamzer 
with the coins after the 7th of November 
and that the Deputy Oollegtor- had hoon 
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in pustedy of them and sent them to-the 
Mint is ‘unsatisfactory, Algo, йо repreaenta- 
tive of the defendant was present at the 
examination of the soins at the 
am not prepared to find that the Subordinate 
Judge ` was ' wrong in coming to this 
desision. 


Í have pointed out earlier that itis likely | 
that the Poddars under the defendant must ` 
'" that, as the alienation was . not made for 


have been cognisant of the defendant's 
extraction of Ha. 10, 000 iù whole rupees, 
and the digeovery of the large number of 
sounterfeit eoin in the unonrrent eoin shest 
strongly supports this view. 
niust have been inserted in the bags by 


Mint. I" 
‘had only а life-intereat. 


property would аана to Ohanda Koer, 
Musammat Binda alone had power to 
mortgage the property, the others being 
merely reversioners, and Musammat Binda 
lo. was ‘further ~ 


' contended that there was no legal neéessity | 


These coins ` 


for the transfer, as it was: in no way 
ineümbent on the grandmother.to maintain ` 
her grandson or stand surety for him,and 


legal necessity, the joinder of the other 
exesutants could make no differance besause 
if they are taken to be’ morégagors, as 
appears on the fase of the doouineat, they 


’ alienated nothing having по right inkprosséaté 


the Poddara within. the month previous to ` 
the diséovery ‘of the loss of the Rs. 10,000, . 
“not be good beyond the widow’s lifetime, 


for "about a month previously the onsurrent 
odin in. stosk had been sent to the Mint. 
The lárge number of  uneurrent soins 
collected must have been due to the fact 
that at the end of September the revenue 
kir was paid into the Government acsount 
at the Bank, The Poddars must 


have . 


either зеп eareless in their examination .of | 


the soin, or must have intentionally substi- 
tuted bad goin for good. Whether they ‘did 
thia with the help of the Khajanehi cannot be 
known, bnt since they must inevitably be 
respobsible tc the Khajanchi when the 
character of the eoin was found out on 
examination by the Mint, it ean be inferred 
that there was some connivance by the 
EKhajanehi. 

The last point urged by the learned 
Counsel for the  appellanis is that the 
deferdants Nos. 3 and 4 werd not bound by 


the mortgage- bond and that this Lond was- 


not validly proved. > 

In the bond Binda Koer, the grand. 
mother, Musammat Obanda Koer, mother 
of Raghurath, Dabi Prasad, bis brother, 
and Raghunath are describad as a joint 
family, and ав saeh, interestsd in the 
village to be mortgaged, which at that 
time was in possession of Musammat. Binda 
Koer. It is argued that this dessription 


was wrong and that -the family could not- 


be, considered, ав a joint family. Тһе 
property was in possession of the grand. 
mother, and Musamwat Chanda Koer, her 
danghter, had married into another family. 
Musammat Obanda’s sons could “not be 
held to bs joint with Musimmat 
Row, On Musammaf. Binda’s death, bo 


Binda* 


and, if they are taken to have bean merely 
giving their eonsent, the alienation could 


for the reason that it is plainly’ not for - 
legal necessity. The eases “of Debt Prosad 
Ohowdhry v. Golap Bhagat (3) and Rangasamz 
Gounden v. Nachiappa Qounden (4) have been 
referred to. 

It is muserfain how far the fam! ly 
depended on the earnings’ of Raghunath, 
and, therefore, how far it was felt nesessary 
for the  benefib of the: family that his 
appointment shonld be secured by tha 
niortgüge. It does ssem: sertain, however, 
that the whole body of reversioners joined 
in the execution of the mortgage and thua 
gave sonsenb to i5. Musammat Binda Kaer: 
is dead and Musainmat Ohanda would now 
seem to be in possession, ` Eyen if she had 
no power to grant a mortgage of the 
property when the deed was executed, she 
then made a representation to the plaintiff - 
Bank that the family was joint and now 
that she has obtained possession, the 
transfer she executed bofore is valid ani 
she cannot now impogn it, In the mais 
way Raghunath and Dabi Prasad having 
joined in the deed cannot now. attack ita 
validity, "Were there any’ other feversioner 
in existence who was not a party to tha 
deed it would ba open: to` him guessasfully 
to attask it; The point is probably. ono 
of acade uie амга only, · for' the Bank 


© 


(8). (9 Ind. баз. 218; 40 0, 721; 17 O. 1.7. 499; 17 
О. W.N, То! 
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i ‘waa’ 
only ` pce 5 prove attestation - ід the 
sate of thé exééution of thé deed by 
Musaninat Binda Koei, ; for the other ` 
défendaits adinitted exééution of ‘the ,déed, 

аў is “ éhigwn: by” the ‘note of the Stibordiaatd’ 
Judge бв. thé daposition - of the” witness ` 

Günesh" Lal, Musaniaiat Binda Ков ` did 
not liéraelt sign the deed but Огь Prasad _ 
sigted® for: her” as “her Attorney. Banwari 


Lal, a < ТАЮ, a atated ‘that be explained tha ` 


абва" of “the doéuinent. to tlie lady and 
to” ‘Chanda Koór; he identities his aignatüté, 
but carinot” pethember if hé saw the ladies" 
sign: , Mahabir “Prasad ‘adits’ his sigá&turà" 
ad Бмв: “witness ; bat says the ladies ` 
did nof. sign in his Presence, _ but we küow 
that’ Ита Binda Kobr did not sign 
herself,: Bálkishun Singh - also adinils his ` 
siĝnäfure, bat eontradiots himself аз те: 
gürdà Bh Kiiowledge . cf Obàndá Bibi’s ' 
sigtiütufe. -Dabi. Prasad says — Mábabíi" 
Prasad” ‘and scum Lal attested ,lii- 
signature on "bélialf of Masaminat Binda ” 
Ko8r. On thé whole, having in. view thé 
fact that tho above witnesses would b” 
reluctant $ö pidve _attestdtion; I ami, 
eatistied" from” Debi Pratad’s evidendé ani 
the” admission” of sigüátüre by the. other ' 
wibEest 3, tha the” cignatiite mide’ on” 
behilf . of Miuéanimdt Bitda was duly 
atteatód. 

Lastly, there is the point raised ‘by-tha 
огова appeal a äs to interósf. It is argued that’ 
by the: "nénge "of the business of banking, 
the Bank js.entitled fo iüteresh on the 
amount сопа. о havébeon taken by Raghu. 
nath; the whole businésa of the Bank beitg- 
that, of lending out monty aî interest. Lsarn- 
ed Counsel admits that the grant of interest 
is generally i in the diséretion of tle Ocurt ` 
bat urges, that bythe müeréántile usage of 
banking, interest oan bé imported info & 
eontract evenit there be'no stipulation theré- 
for. We are referred to Juggomokun Ghose v. 
Reisreechund (5). Now, it this were the 
case of à loss inured in an ordináry- "banking: 
tiansdetion batweenthe Bankanda eustomer, 


(5) 9 М. I. A,256; 1 Sar, P. О, J. 885; 19 E, Е. 738, 
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A tr ould le jastifi¢ation in claiming in. 
| teréat, tit jthigis à eliiuiin а uit baged cn an 
agrésment between the Bank and опо of ils 


Bervabia ` ,88 60 teóurily . to be given by tho 
servant, ‘it ia onlside the ordinary banking 
businese, 16 15 tras that the Bank made o 
demand for interest in a letter dated Ostotor 
8rd; 1917 to ‘Baghiiiathi ‘Piasad, but, that does 
not give del the right to` "iBcórpórate a 
condifion a8 to interest i iti the original ARTES: 
ment. . 

I do not think that à cise has been miade 
out for interférariaa ith thé decision of the 
Sabsrdinaté Judge that the eláim for interest 
shéald’ ‘not be granted, 

Although ‘theré are Мөгаз Pacsagas in the 
jadgrient o of tha” laarned Subordinate, ‘Judge 
which ` are open to éiibielsm ^ айй Er elto- 
gether justified by, the’ evidéno», I бой no 
good reason фо ` disagráe with any of tko 
findings. I wüüld, therefdre, dismiss tho 
appeal and Gounter- appeal With абат. . 

Minis, 0.. J. —i have һай an dpportuni- 
ty “of | perüting the judgment about to 
ba delivered by my ledrnéd brofher and 
Iagree with the conclusions at Whish he has 
arrived. 

X. H, i 

Ag£éal diimisred, 


NAGPUR JUDIOLAL COMMISSIONE a'S 
. COURT. . 
Sicond Civit Atean No; 264 B оѓ 981,1 
August 29, 1922. 
Present: — Mr, Pridéüüx, A. 2; Ò. ` 
- DBBOO-—- Di fray 3— 4 РРЕЫ ЯР 
: : verius 
JIWANBÀO — Piarre --КЁзрохђин?. 
Landlord. dùd Tenant—Landlord, атпоуййсе by — 
Breath of, собёпаті for quiet enjoyment—Repudiation of 
lease—Beizure of crop sown by lessee—Eviction, . 


An annoyance on‘ i® раф of the lesdor himse:t 
whith prevents the lesse from'enjoying the demised ' 
premises inso ainple' a manner ashe may by tho 
terms of the lease, amounts to a breach of the covc- 
nant for quiet enjoyment, Ib is not песеёвагу tho 
there should be actual eviction. [p. 235, coL 2.]1 . 

DhünputBSiugh $9. Mahomed Кайт "Ispáhain, 24 с. 


298; 12 Ind; Dec..(N. в.) 864, referred to, 


Repudiatoin of a lease and the seizure by ‘landlord 


Vol; -LX1X] 
DEBOO 9, JIWANRAO. 5 


ot огёр бб. bythe tefiaint is-oViolon hr thb eyes of” 
еле [py 2357 doll: 25 RE, 

- Appeal efinzt the deere of” the’ Addi. 
tional Distriet Judge; West Berar; Arola 
dated the 14th April- 1921; ia’ Oivil Appeul, 
No; 487 of 1920, 

Mr. 4. V. Khare, for the korias 

Mr: Q: Gi Hatwalne, for the Respondent. 

JUDGMENT, —Survey No. 118 gituated 
at- Mouza Datiüla belongs to tha plaintiff; 
On- the: 13th- Aprl-1917 he leased that 
Survay No, ёо defendant for: five years com 
mercing from tke year 1917. ig, the de: 
fondant ‘executing а registered’ deed of 
1ваве. In; 1918 the plaintiff issued a notice 
to the defendant in which he stated that: 
he ‘diséovered that in the lease Ro, £00 a 
yéar on’ account of damager on caitain con- 
tingencies arising had. bsen entered in plica 
of", 2 600: The notica states t— 

You did: not make- eultivation for the 


year Fasli 1327 in time nor did you up.till - 


now pay’ me either half of: the  produsé 
insluding- karbi -ard kutar for the*year 
Faslt--1827 belonging to me^ and rupses onè 
hundred on:ascount of rent,-or rupees віх 
hundied inm lieu of the same in acoordande 
with the. agreement, But when- Í went tô 
Datala I (having: found)- that the produed 
Was being: disperse, Í kept only 4 hands 
193 kudos.of Juari and one рау Mang, which 
then existed; with Mi-gaji Kunbi of Datala 
ай dofosit aud went away бо my village. 

жож ++ You are, thérefora, informed 
by means of this notica: that within eight 
days of. ita réaeipt you both tho brothers 
should come to mə and in acoordgn»e with 
the ábova &greemen' pay mə withio tha 
aforasaid time; оле half # * € ж ж 
(on afsount ‘of rent) or the remaining grain 
on making-assounot, or the balanse of aniount 
on deducting from Би, 609 the: prise of 
four kh andis twelva and .ons.fourth kudos 
of Joat and one payli of Mung, which ara 
with Mirgaji Kunbi on my bahalf, and. obtain 
reseipt undér шу. Bign1bure. Yoi' .hava 
praciiaad fraud in the kabuliyat, datad 134h 
April 1917. I do not, therafore, at all admit 
tiatkabuliyats Youshould, cherefore, exeo ite 
&uüdbhos  kabuliy:£ in acrordaidy with 
the- &graeniónt aui get the samo ragis- 
tered.” ў 

Tha plaintiff sued for the first year’s 
damages-on the said agreemant in Suit No, 
192 o£-1918 in thd Court of the Sseond Muns 


INDIAR' CASES;- 
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sif, Akola, (Exhibit P:3),.- The defendant's" 
ocntehtion- that Ra. 300 was the "inedsure"ot 
dümà&ges and not-Rs. 600 brevailed їн that: 
suit, The present tuit is brought’ for’ 
Rs; 600 on aéaóunt df the produce aiid rétit Hor 
thé two &üeseeding - years, Tho feld wétó" 
admittedly waste in tbesà yedra; ` defendant? 
nob bultivating: Defendant -admittéd: tha 
Јеабе ‘of 1vth April -1917-but ple&üód that: 
udder the noties tha plaintiff had sanvalled-the~ 
lease: He-furthe? pleaded that in-Mág:1918- 
the plaintiff aeked defendant ‘not to cultivate 
till a fresh: lesse bad beew exeented; This- 
was denied; The aase-réshlted’ if ФЕЬ 
Oourt^in the plaintiff obtàiùing-a déiredfor~ 
R$. 600 aud -this-décision has бп’ sünfiriuód- 
in the lowér Appellate- Üourf/ both Cüürt&: 
disbelieviüg: the evidened-addueód" by” thd! 
defen1ünt to prove- that the-léasa hüd- beer" 
eaneellód; But in weighing. that eQidótüd- 
it seems to~ me “that. ће’ Courts: have · löst 
eight c of the sircomstanses of the case, Here 
we Eavé plaint s own notice eaying that 
ke repudiated the kebultyaé dated ‘the 13th 
April 1917, Не also took foréible possession 
of а certain amount of Juüri harvested in the 
field and put it in the рсвзеввіоп of another 
person. He also brought a suit fora sum 
not due, namely, he olaimed Rs, 600 аз dam- 
ages, whereas he was only entitled to 
Rs. 207: · - 

“TE Hga #3 be Gsusiderad- wlieflie - wider 
these sircumstanses- weight should not be 
attashed to the ‘évidence’ &ddused to show 
that plaintiff hid: in faof- térmifüted . the 
leise" “Himéble aid- that- defündütt/ had 
agreel to its tertiination. It is settled law 
that aný ,annoyanoá - ds the „рагі 


у 


^" 


ao Vénart ‘for: 'güist éüjoyment, . It: ig riot 
necassary that thera shoald be actital 
eviction;. нөө: , Dhunput, Singh у. Mahomed 


Kaim [район (1). Tb séam3 {0 mà that 
the pintis- astion’ 


M (б. 24: баң 12 Ind, Doo, (N.'a:)-864 — . 
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fendant had admittedly cultivated. The. 


fact that after plaintiff's illegal acts defend. 
ant stopped enltivation. Shows. ап. implied 
surrender of the lease. ' , 

· Taking the ease ав в whole I do not think 


that the plaintiff can be allowed to claim : 


the damages. for the two . years’ in suit, as: 


he had by his own. &otions ended the lease. li 
Under. these  cireumstanees any detailed ` 


examination of the defendant's evinenes is 
unnecessary, “but though there are dissre- 
pancies in the statements of his witnesses, it 


seems to me very probable that the pleint-' 
iff did tell the defendant not to cultivate ` 


unless: be executed a fresh lease. That is 
what ‘plaintiff . prastically told him by 
the natioe.:: 
I allow this appeal; I set aside the decrees 
of the two Courts below and dismiss the 
plaintiff's suit with. eosts. 
tlie sppellant’s eosts in all-Courts, 
et * ) x 


Appeal allowed. 
G в, D. 


OALOUTTA HIGH COURT. - 
APPLICATION IN ORIGINAL CIVIL Surr No, 470 
or 1921. 
. dune 29, 1921. 
Present :— Mr, Justiee Rankin, 
HARJIBANDAS GORDHANDAS— 
m 


BHAGWANDAS ; PURSRAM— 
DEFENDANT. 

' Qivil Procedure Code (Act V of 1908), О. XXX, r. 
8—Suit against dissolved firm in firm name, when 
lies-~Mode of service of summons—Bervice by végistered 
post,manner of- Calcutta High Oourt Rules, Chap, VIII, 
T. 11, s 


‘A suit can bó brought againgt a firm in its frm 
name even if it be a dissolved firm provided only 
the Hability arose at a time when the firm was 

in existence. [p. 286, 001.2.) _ 
$ In the case “of a suit against a firm which 

has been dissolved,. under О. ХХХ, г. 3 of 
‘the Code ‘of Civil Procedure, the only method 
of service of” 
serve upon в partner, that is to say, upon -one of 


the individuals who are being charged as liable ` 


as principals, Where there is an order for service 
by registered post under Chapter VIII, rule 11 of the 
High Court Rules, the registered letter should be 


For the reasons given above ` 


He will pay ' 


summóríó which is open,:is to - 


addressed “to some partioular person alleged te bo 
а partner ог to have control and it should be served 
by registered, post upon such a person. Гр. 287, ool. 1.] 


Mr. N. N. Strear (with him Mr. К, P. 
Khaitan), for the Plaintiff, 

Mr, В, K. Ghose (with him Mr. Langford 

James), for the Defendant. 
: JUDGMENT.—In this ваве an application 
is made to set aside tbe ex parte deeree. ond 
the ground of the applieation is that she writ 
of summons was nob duly: served, it boing 
further alleged on the park of the applicant 
that the institution of the suit did поб 
eome to ‘her notice or to the notiea of ths 
persons acting for ber abil the decree had 
been passed. 

The suit is against a firm in its firm 
name. ` The allegation of the applicant is, 
firstof all, that the business carried on 
under the name or style of Bhugwendes 
Porsram waa е business of which her 


~ husband during his‘life-time was the colo 


possessor. She says that- before this astion 
was brought she herself merely carried on 
that bnàiness for the purpose of colleating 
outstandings- and that in point of foot 
the firm, if it can be eorrectly еа a 
firm, had ceased to earry on business os 
such some sonsiderable -time ago. What 
the faeta are as to -that-in this oase ib 
is quite impossible for -one- to determino 
upon the  sross.sontradictions in the 
affidavits. According to the plaintiffs,' tho 
firm isa firm of which a good many people 
stilFliving are partners, 

The summons was sent by registered 
post. бо far as thaé servise goes, there is б 
further important point, that the applisant 
adduces” evideriee to show that it is поб 
‘true that the summons was in fact delivered 
by the postal peon to the only addrcas 
that the firm had bad. 

* Now, a@ suit can be brought against a firm 
in its firm рате even.if it ‘be a dissolved 
firm, provided only that the liability aroso 
at atime when the firm was in existence, 
When it eomes to the question of servico, 
however, in sueh a case as that, it io 
important to remember that by the rules— 
О. XXX, r. 8, the only way in whioh 
such: writ; ean ba served ін by serving it 
either upon a partner cr by serving it a6 
the prineipal place at whieh the: partnership 
business is carried on in British Indie on s 
person heving at the time of service tho 


Vel. ХІХ) 
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Control or nianagement of the. ралар 
business, If the partnership business no 
longer exists and the firm has bean dissolved; 


it is obvious that the "only method under. 


г. 3 which is .open, is to eerve upon а 
partner, that is to cay, upon one of the indivi- 
dusls whom you are charging as liable as prin- 
cipals, By rule 11, Ohapter VIIE of the High 
Court Rules, thera ia в. provision for 
servico by registered post, provided an 


order is obtained by a Judge or Master— : 


"Where the defendant resides within the 
jurisdietion of another Oourt, the summons 
` to` appear and answer ‘may, where so 

dirested by a Judge or by thé Registrar 

or Master, be addressed to the defendant 
at the plase where he is-residing and sint 
by the Sheriff to him by registered post." 

1% does saem to me that if that rule is 

going. to bə applied to a ease where the 

suit is brought against & partnership firm 
` in its firm name, it is nesessary that it should 
be so applied as to eomply, at all events, 
with the substance of О. XXX, г, 3—that 
‘isto say, in such а ease- “the - registered 
letter should be addressed to some particular 
person alleged to Бө ` а partner ог to” have 
control, and it should be served by registered 

‘post upon such a person. In this ease what 

happaned was that an order was obtained 


io send the letter by registered post to the T 


defendant firm at the address where ib was 
‘thought to be still carrying on business. 
lt seams’ to me that the applicant has 
satisfied: me thatthe eervice in this matter 
рав ‘not been strietly sorrest, and I must, 
therefore, issue an order to set aside the ex 
parte ‘decree, ' It will be for the plaintiff 
under Же ` siroumstanoes to consider very 
seriously, as a result of these affidavits, 
whether it would not be batter to amend and 
charge the partieular persons 
intend to make liable; but that isa matter 
upon whieh it is not necassary for me to say 
suything now. What 1 propose to do is to 
make the sosts thrown атау, аса the costs 
-of this application to depend upon the шз 
mate result of the re-irial. 
`3. N 


Decree set aside, 


рин CABE. 


whom they. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 


‘Onin Raviston No, 196.B оғ 1921. 
June 28, 1929, - Y 
Present : —Mr. Prideaux, ` A. J.O: 
WAOHHI—DerennAawr—APPLIOANT 
: - versus 


MAROTI— Prarrips- -Nos-Apeutoawr, - 
Instalment bond —Whole amount re-payable on two 
or three defaulta— Cause of action, when accrues. 


Where an instalment bond provides for re-paynient 
of the whole sum in default of two or three instal: 
ments, the cause of action to recover the amount 
due under the .bond acorues on default in payment 
of two instalments, 


Applisation for revision of the judgment 
and deoree of the Small Oause Court, Judge, 
Basim, dated 7th October 1021, in Small 


^ Oause Suit No. 776 of 1921, 


FAOTS.—Plaiptiff sued on an instal- 
ment bond, the whole amount was payable 
on default of two or three ‘instalments, 
Plaintiff alleged payment of the first instale 
ment. Defendant denied payment. ‘Plaint- 
iff filed ‘the suit beyond three yeara of 
the date on whieh third instalment fell due but ' 
the lower Oourt' holding payment of the 


first instalment to be proved has decreed the 


olaim. 

. Mr. V. V. Ohitale, der. the ‘Applian: 

Mr. А. O.- Hoy, for the Non-Applisant., 4 

*,ORDER.—This application. must suecaed. 

The plaintiffs sued on an instalment money 
“bond exeented: by: the father of the defend. 
'ant. Ths whole amount was re-payable on 
default of two or three instalments, | They. 
*were payable as follows. First . instalment 
on 8th November 1915, second on 27th - Osto.- 
` bor 1916, tbird on 15th November 1917, fourth 
‘on 4th November ‘1918 and the fifth on 20th 
April 1919, Aesording to plaintiffs! story, the 
first instalment was paid on 15th November 
.1916.' Itis admitted that the instalments 
of 27th Ostober 1916 and 15th November 


` 1917 were never ‘paid. - : When did plaintiff's 


‚ Gause of action arise and when-eould they 
. have sued on the document P:-Obvionsly on 
default of two instalments. Even allowing 


„| that-the’ agceptance of money for the first 


instalment was waiver for the default yet the 
fast remaing.that the second and third instale 
ments were never paid and, therefore, plaint» 
iffe! right to sue had acerued on 16th 
. November 1917 and they had three years fram 
7 that date within whieh to sno. Asa matter 


988 


eda 
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of fast this suit was filed on 24th July 1921 
. more ;than ;three years from the date on 
which plaintiffs could sve. The claim is 
obvionsiy .time;barred. I ret aside the 
deoree of the Court below. and dismirs plaint- 
iffe claim with соків, The plaintiffs will 
bear.their.awn . вов!в. and pay those of the 
deferdant throughont. І tix Pleader’s feo at 
Rs,.15, | 
С.А. 

te Decree set aside. 


ammen eaen 
et ke a e 


NAGPUR JUD: отар. COMMISSIONER'S 
COURT, 
. Vivir REVLON No. (89 оғ 1922. 
77" September; 11, 1922. 

„Рте:епі :— Mr. Batter, J. Q. 
Musammat. NAKHOLA—Dzveepayr— 
_APBLIOANT 

versus . 
+ OKAYA А AND ANOTBEE— PLAINTIFES— 
| `7 Мон. АДРРИОАВТЗ. ^ 
- Transfer of ‘Property ‘Act (IV of 1882), в. 6— 
:Right До recover articles .lent or damages in delat 
whether actionable claim. 


A tight to recover goods lent or damages i for breach 
of contract «for “failure to return thém ів not an 
„actionable claim within-the meaning ‘of section 8 
of the Transfer. of Property Act; itis а mere right 


„to sue wifhi the meaning of section, 6 (e) of the 
Act and cannot be transferred, [p, £88, col. 2; p. 289,- 
“ool. LY 


‘Abu Mahomed v. 8. О, Chunder, 1 Ind. Cas, 827,.36 
©. 845;,18.0. W. N. 884, Gopala Atyar v. Ramaswamt 
- Bavtrigaly 10184. ‚Сав, 820; 22 M. L. J. 207; 10 
M. L, T. 496, ‘Kocharal Seetama x. Pillala Venkata- 
"famanayya, 20 Ind. Сав; 887; 26 M, L. J, 410; 14 M; L. 
T. 319; (1918) M. W., N.. 918; 88 М№.:808, referred. to, 
Revision-sgainst the. decision of-the Judge, 
‘Small Cause Court, Betul, in.Small Cause 
Court Suit No, 664 of 1991, dated the 26th 
April: :1922. 
‘Mr. К. К. Gandhe, for the Applicant, 
: ORDER. —On the 25th of Maroh 1920.the 
defendant,’ : Musammat Nakbhole, executed a 
_doeument in favour of one Baoji, whieh has 
been. described asa сћі іп whieh it was 
‘recited that she had borrowed а oart, bul- 
loeka, à silk dupaita and а sari, the total 
.value of which things was Hs. 260, to. use 
in the-marriage. of cher son. In the chstit 
. Musammat. Nakbola. promised to return-the 
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articles when done witb, “ybe she wosld 
he .entitled to get baek ber chis; On the 
2nd of Jure 1921, acsording tothe case of 
the plaintiffs, Raoji executed in their favcur 
а sale-deed ty which he transferred to tho 
plaintiff, Kokays and Durga, the chztti with 
all .the rights thereunder. Tle follovirg 
are extracts frcm the deed of sale: — 

You are at liberty to recover the amount 
of theee articles from Nekhola, either pri- 
vately or through the Civil Court. 10 is 
also stipulated that if you do not recovar 
this amount from Nakhola, I shall be liable 
to psy. it to you.” 

Musammat Nakhola denied the exeoution 
of the, chitti, but this has been held against 
her and the learned Judge of the Small 
QOause:Oourt has given a decree to the plaint- 
iffa for:Rs. 200. 

[tis contended before this Court that the 
plaintifs-have no сзпне of astion sinos R2sji 
could поб tran:far to them a mere righi ta 
sue for. damages, and that the tranaaciizn - 
eviderced by the sale deed is on tho face 
of іб a-meraright to sue within the meaning 
ages 6 (e) of the Transfer of Prop:riy 
Ach. 

For the non applieante, plaintiffs, it is 
contended -that what was transferred waa 


‚ап actionable elaim within the meaning of 


sestion 130 of the Transfer of Propariy 
Ast and that the amount elaimable by tha 
plaintiffaunder tne chiifé was a debb and 
rob damages, it is argued that Raoji had a 
right to recover either the articles lent by 
him or their price, and that the price was & 
debt valued at Rs, 200 in the chztti itself, 
Relianee.is placed on the sace eited in the 
pote.at page 144. in Sabju Sakib v, Nocriiz 
The facts, however, in @hat casa 
were. entirely. different from the fasts of thia 
ease,-&nd the ruling related to the right of 


"в vendee to reeover the prios he had paid 


when the vendor failed to give delivery of the 
goods, 
For the applicant it. is eontended that cil 


“that Raoji could resover was either the ozigi: 


nal articles-lent or damages for breach of 
contraet to return them, and I have no doubt 
that this sontention is a correst one. So 
far аз Haoji's. right to resover the goods ion 
is сопвегпей, this is a personal claim and 
‘there is ample authority for holding that 


(1) 22 М, 189; 8Ind, Deo. (м, в.) 99, 


a 
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the plaintiffs was а more: right to Bue for 
damages and -there is ample authority: fnr 
holding that sueha- transfer is against the 


“Property Act, - ` x i 

` «EF need only refer. to Abu Mahomet v.9. 0. 
Ohunder-(2) in which it. was held that a 
(йт ‘for. damages for breash: of contrast, 
‘after. breach,‘ is not an ectionable claim 
„Within the meaning of gestion -3 ofthe 
"Transfer ot Property. Aet, but ‘a mere right 
to.s2e within the. mening of section 6 (6) 
of the safe “Act and, therefore, cannot ^ ba 
‘transferréd, The same view was taken in 
"Gopala. Asyar v.. Ramaswami Sastrigal (3) and 
in-Kocharla Sectama v. Pillala Ven tataratna- 
‘nayya (4) in ‘which the sánie prinsiple was 
applied.to a claim for past mesne profits, :In 
пу: opinion it. would be difficult to-find в 
clearer eàse of a transfer of a mere right to 
‘ane, In this view ofthe case it is unnesessary 


‘for: me to consider. the-further ground put-for- 


ward for revision that the exeóution of-the 
Chitti by: Musatnmat Nakhola "is not proved. 


‘I set'asidé the deeree of the Small Cause ` 


“tosta inebotl;Oonrés, < 
w.:0,A. & 0,8, D. | 


‘@ourt, and -dismiss the- plaintiffs’ súit with 


Decree set aside, 


- (2). 1 Ind. Oas. 827; 36 0.845; 18 C. W, N, 284, ` 
Qi 40 Ind. Cas, 8205 22M, 2, 207; 10 M. 1, Т, 


© [2 21 Тай, Ова, 887, 26 M, L. 2. 410; 14 M. L, Т, 
"819, (1913) М, WiN: 918; 38M. 308, 5-7 0777 
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de 
April 24, 1929, 4 


versus E 


' Tan FIRM BRIJ LAL-JAGAN МАТН. ov 


OAWNPORE—PiAISTIFRÓ— RESPONDENT. 
‚ Qivil, Procediwe Code "(Act V of 1908), 'si,.92, 98. 
"Transfer of-case—-Duty of Cowrt—Conventence-- Discre. 

- ipn, E 
-In dealing with an application -for transfer.under 
bees 22,and.28 of the Civil.Procedure Code, 
the Court hag, in éagh case, to see whether there are 


= good grounds for exercising its discretion to make 


*'&n'order of. transfer, Mere inconveniences ds nota 
iground for making | such an Order, as the plaintiff 
has, в right to choose his own forum. [p 240,.c0], 1.] . 

Amjad АН v. Habib Ullah, A. W, №. (1893) БМ, 
reed on." 7: Loeb re ЕА 

' Where the trial of a suit in a Court other. than 

sthat in which it is instituted „will .conduce to. the 

(Convenience and,-interest of. both, parties, and will 
fave much unnecessary expense to the defendant, the 
oa order the suit to” be transferred. [p, 240, 
téo 4j] ^ = | das d 

* Mere delay.in applying for a. transfer, 

“mo. way .prejudices the plaintiff, is no bar to 


, Which in 
› сев лө plaim 9 bar to the enter. 
meni of an ‘application for transfer, [p, 240, 
“` Applieation under вөгііопв 22 and £8 of 
‘the Civil Proesdure Qode for transfer of 
the ‘oase, the-Firm Brij Lal Jagan- Nath of 
Oawnpore versus Ramji Das, Proprietor of 
“the . Firm.Sewa Ram-Dayal Dae,-from the 
;Qonr$ of the Junior Subordinate Judge, 
;Jullndur ќо some’ other Court in Oawn 
"роге, E AA A 

Lila Fakir Ohand, for the. Petitionera 5: 


. Mala Badri Das, "B. B, for the Respondent. 
` ORDEH.— This ig an application made 
“under the provisions of sestions -22 and 23, 
"Civil Procadure Code, for the transfer of ‘a 
„ease ‘in whish the applisants ага the 
“defendants and the opposite party -the 
Plaintiffs, The parties are: the proprietora 
‘of the two firms which deal’ in Sugar. 
They have got branshes of their shops’ at 
"Oawnpore. ‘The defendants agresd under а 
~ eontraot to sell 6,000 bags-of sugar to-the 
"plaintiffs “They ‘were, however, "unable {а 
„Supply all that they had eontracted ‘for, 
“They offered to supply sugar of similar 
"quality, but the plaintiffs refused ‘to ascept 
sugar of a differant quality. The plaintiffs 
instituted a suif basing their cange of astion 


"940 
RAMJI DAS €, FIRM BEY LALeJAGAN MATH. 


on non-delivery of the goods promised to be, 


delivered by the defendants. The defendants 
. fled written statement in-defenea of the 
guit and ons of the grounós urged in defeuce 
wae that the Jullundur Court had no juris- 
diction to try the uit, A preliminary 
issue was struck on this point. Apparently 
'eertein proceedings were taken, but before 
any final order could ba given by the Court 
the defendants presented this applisation 
to this. Court. It may фе mentioned that 
‘before the presentation of this petition for 
the transfer of the case the defendants -had 


"made an infruetuous application ‘to’ the. 


Court below to stay its hand and to'make 
an order. transferring the ‘ease. This, of 
sourso, was not in its power to. do. The 
present petition presented before. me is 
- supported by an affidavit, which states that 
''&he entire dealings between the parties took 
plaeo at Oawnpore where. both the parties 
‘have their firms’and still earry on business; 
‘and that all the witnesses, who are to ba 
examined in the case, belong to Oawnpore 
and that is is nesessary to examine the 
Officers-in-sharge of the ‘Supply of Sugar 
“Department of the Government and their 
‘registers relating to the purchase of the 
same.’ In paragraph 6 of the- affidavit it 
ig stated that the trial of the suit in the 
Jullundur Court will entail unnecessarily 
heavy expense to the defendants to prove 
their. casa and the defendants apprehend 
that juatiee will not b» done to them if the 
-puit is allowed to go on at Jullundur, -and 
that the'enit has baen brought at Jullundur 
simply to harass the defendants. me 
„Мг. Badri Das, who has appeared for the 
` plaintiffs, opposes this application for transfer 
‘and argues that sufficient eause has поё 
‘been made ont in the affidavit for the 
transfer of the ease. He has cited a 
number of authorities before me, some of 
whieh only, may be mentioned. 
In Amtad Ай v. Habib Ullah (1) it was 
' held that on the ground of mere insonveni. 
“ence a . gait ought not to be transferred 
“ander. seetions 22 and 23, Civil Procedure 
‚ боде, beeause the plaintiff has а right to 
shoose his own forum. : 
| "In, Майа Ohetty v. Arunachallam’ Ohetty 
‚ (2) it was held thata transfer ought only 
to be made on very strong grounds. ^ 


- (QAW.NC(1898)588. = -2 =- А 
(2) 28 Ind, Cas, 345; 7 Bur. L T, 15 7 L. B. R. 129, 
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» Tn Askaran v. Bhola Nath (8) it was held 


that cogent reasons alone would justify on 
order of transfer under these seetione. 

. It is of course for the Court to soo in 
each oase whether there are good grounds 
for exercising the diseretion to transfor 
the ease. No counter affidavit has beon 
filed on behalf of the plaintiffa and Mr. Badri 
Das on their behalf is not able to contro. 
vert the fasts stated in the affidavit. Having 
regard to the fact that the contract was 
entered into at Oawnpore it is reasonable to 
believe that almost all-the evidence to bo 
given by the parties wil be availablo oí 
Cawnpore and in fast it is positively assartcd 
by tho petitoners that all their witnesses ora 
residents of Cawnpore and this is поб воп- 
troverted- by the plaintiffs. If all $hose 
witnesses are to. ba brought from Oawnpors 
to Jullundur the prosess would be very 
expensive. It із, however, suggested by Mr, 
Badri Das that they may be examined by 
a Commission.- In my opinion, having regard 
to the peculiar cirsamatanees of the easa, if 
will eonduee to the eonyenienes and intoross 
of both the parties that the trial of the suit 
should proeeed in the Court at Üawnporei 
Mr, Badri Das has also- oomplained thot 
there has been a great deal of delay in 
making this applieation for transfer. 16 ic, 
however, admitted that’ only a preliminary 
issue on the question of jurisdiction wan 
strook and the.other issues on the merits 
have not yet been settled. 16 was по doubt 
a mistake on the part of the defendants to 


' have made an application for transfer in the 


Court of firat instanes and to have urged 
the plea that the Jallundar -Gourt bad na 
jurisdietion, but the delay apparegtly took 
placa on acsount of these infrustuous proe 
ceedings. The delay of eourse in this case 
has not been of sueh a nature as to in any 
way prejudise the plaintiffs The trial of 
the suit із ina very preliminary ‘stage. In 
‘my opinion 16 will-not sause ineonvenience 
to the parties -if -the . ease is tried at Oawn» 
-pora and its trial at Jullundur is bound to 
sanso unneesssary expense and ineonvenionoe 
to the petitioners. I, therefore, direct the 
Court below to return the plains to tho 
plaintiffs with an endorssment to the особ 
that it may be presented to the propor 
Ооп. 
W. 0. А, Order accordingly, 


(8) 48 Ind. Cas, 105; 21 О, О, 217. 
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- OALOUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Civiu No, 55 oF 1221, 
Jane 30, 1921, 

Pi esent :—Siv Lancelot Sandercon, КТ, 
Chief Justice, and Mr. Justise Risbards:n. 
ORIENTAL NAVIGATION Co, L'utrgp — 

APPELLANT | 


versus 
BHANARAM AGABWALL A ASD OTHERS— 


REEPONDENTS, 

Companies—Compulsory — , winding-wp—Principles 
applicable— Compulsory winding-up on petition of share- 
holder, when justified —Petitioner, whether confined to 
allegations made in petition— Companies Act (VII of 
1913), ss 78, 162, '74, 223, 239, 

Although the Court has powerto make an order 
for compulsory winding-up at the instance of а share- 
holder, there must be strong ground for exercising 
that power [p. 2&1, col. 7.] 

In a case where the Court is satisfied that there is 
good ground for making a winding.up order, ib may 
direct & meeting to ascertain the wishes .of the 
contributories of the Ccmpany as to how „the same 
is to be wound-up. [p 2€0, col. 1.] 

Speaking generally, a majority of three- fourths at 
one meeting, confirmed by an ‘absolute majority ata 
second meeting can wind-up the Company volun- 
tarily under section 203 2 or xequire the Company 
to be wound-up compulsorily under the first sub- 
col 1] of section 162 of the Companies Act. [р. 251, 
Col. 1 

Butit is not right for the Court, even if it has 
power, to make an order for compulsory winding-up 
merely on the ground that there was a majority of 
share-holders, who voted at a meeting, directed to be 
held by the Court, in favourof winding-up under 
supervision of the Court or winding by the Court, in 
the absence of any finding by the Judge of any other 
ground for compulsory winding-up and in the 
absence of any valid resolution for voluntary wind. 
ing up. үр. 250, cols, 1 & 2.] 

A compulsory winding-up order is a very serious 
thing for the Company and those connected with 18 
and the Company is entitled tohave fair notice of 
the allegations which are going to be made against ih, 
[p. 247, wl. 2.] 

Therefore їп dealing with an application to the 
Court on behalf -of a share-holder of a Company 
for a compulsory  winding-up of the same, 
it is essential that the petitioner should be 
confined to the allegations which he has made, 
and he should not be allowed to embark upon 
matters which he has not clearly raised. | Thus, 
where a petitioner alleges that the time for. payment 
of a call was postponed and that consequently it 
was not payable at the time the requisition was 
made, it is not open to him to question the validity 
of the call [p. 247, col. 2; p. 248, col. 1.] 

The Court ought not to make a compulgory 
winding-up order on the petition of a share-holder 
unless the Company has wholly failed to carry out 
its objects. [p 6', col 2.] 


Where a Company i is able tocarry out some of its 


objects and is solvent, an order for’ a compulsory 
winding-up of the same should not be made‘on the 
petition of а ghare-holder, [p, 261, col, 2.] 
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Appeal from the (парові оѓ Mr. Justice * 
Greaves, 


Mr, N. N. S. 0. 


Strear (with -him Mr. 

Mr, Langford James (with him Mr. 9, M. 
Poze), for the Rospondents, 

JUDGMENT. 

Saxpsss0N, C. J.—This із ап appeal from 
the jcdgment of my learned brother . Mr, 
Justice Gréaves whereby he directed that 
the Oriental Navigation Company, Limited, 
should ba wound-up by the Court. “That: 
order was made’ upon а petition presented. 
by Bhanaram Agarwalla, ғ. member of the. 
firm: of Bhanaram: Shendial, merohants of 
The Compary was incorporated 
ор the 5th of September 1919. The main, 
objeots of the Company may be taken from 
thea Memorandum of Assogiation, first, " tor 
ecquire by  purehsse, building, exchango, 
chartering, hiring or. atherwice stean ships 
and other vescelg of вгаѓів of eyery deserip- 
iion " anê, secondly, “to вату cn ell ог 
any of the Lusinceses of owners of ships and 
veseele, and of charterers or -hirers of, ships” 
and vessels in all their branches in India and 
any part of the world ; ” and then there are. 
ineidental objeets set out in~the Memoran- 
dum. In paragraph.7 thereof, it is atated : 
“The member or members, - i who at present 
constitutes or constitute of who moy bere- 
after eonstitute the firm of Messrs. Bando 
and Oompany, and his or their, successor 
or suesessors in business, notwithstanding 
any change which may take plase by. the. 
addition of any parlner cr partners, cr by 
the death cr retirement of any partner or рагі: 
rers, is or are bereby appointed Agents of the 
Company in terms of the agreement, a form 
whereof is eubjcined to the Articles of Девові- 
ation at Sehedule A, whieh agreement is to 
be entered into between the Company and 
the said frm of Messre. Bando and Company 
with or without modifieation. Ard it is 
hereby, expressly. provided and declared that 
in sonsideration of the services rendered by 
them in promoting this Company, the appoint: 
ment of the said Srm of Messrs. Bando and 
Company to the Office of Agents of the Qom- 
pany shall nct be liableto be at any time 


- thereafter revoked or eaneelled on any ground 


or for ary геғвоп whatever, save and exeepá 
their being found guilty cf misconduot ог 
fraud in the management aud discharge of 
their duties as sueh Agents of the. Company,” 
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. The agreement which is referredto-in the 
Memorandum was never executed bat Messrs. 
Bando and Oompany did perform the duties 
and ocsupy the position of Agents of the 
Company, The echemé, whieh was intended 
to be carried out by:the Оотрату and whieh 
was stated by the Law Agentof the Company 

' in one of the numerots affidavits, was ' to 
open servises with all edast ports of India, 
Chittagong, Akyab; -Rangoon and other 


ports elsewhere; to open inland servises and: 


to provide carrying facilities for new indus- 


trial eoneerts; to open'passenger servises in. 


different placés to- mest the difficulties of 
tha - ‘innumerable Mofussil people, and to 
provide motor and" steam launches , oF 
shallow draught for interior feeder lines.” ` 
The ` nominal cápital of the Company was’ 
Ré. 1,00,00,000 divided into 10,00,000 shares 
of Rs.. 10 eaeh. The number of shares 
allotted was 4,838,710 and the amount of 
money tubreribed on application and allot. 
ment: wis Hs. 10,498,847. It appears that 
в “eertain amount 
heen spent and the’ 
with -about ` Ra. ` 
stated by the Law Agent of the ‘Company 
“that was," to use his own words, "absolutely 
insufficient to carry оп һе веһете of 
the Остйрапу ” and, ‘consequently, on’ the 
5th of Mareh 1920 it was alleged that the’ 
Board of Directors: passed a resolution 
making а callof Rs. 2 per share upon the 
Bhare holders. On the 23rd of April 1920, 
my learned brother Mr, Justica Buckland 
gave judgment - in а suit which had 
been brought by certain share-holders claim-' 
ing a return of the money whieh they 
had subrcribed, -The plaintiffs in -that 
suit succeeded, ‘The learned Judge based 
' his jndgment on several grounds, one 
‘of ‘whieh was that the shares had not 
heen properly ‘allotted; ‘and, amongst other 
findings, the’ learnéd "Знае same ‘to. the 
_coneldsion that the plaintiffs in: that asse 
had been- induced to subscribe for the shares 
by wisrepresentations whieh - bad been 
‚ made: by or on behalf of the Company: 
(When the ease- came. to ihe Court of 
- ‘Appeal ‘the appeal was: ‘dismisred upon the 
‚ ground that’ the ‘shares’ had not been prop: 
;erly -allotted. "TEe: other grounds ‘which 
‘were’ referred to’ by “iy learned brother, 
‘were :no& investigated ` id ‘this © Court. 


of that -money had 
Compauy was left 
8,50,000 and, аз was. 


‘On 
2 ghe -23rd of -May of the'sàme year 1920, 


[1995 
thera was a meeting of the shara- 
holders and s eommittee was formed to 


examine the affairs, of the Company. On the 
29th of May, the petitioner was appointed 
a Director of the Company. On the 5th 
of June 1920, a resolution was passed by 
the Board of ‘Directors that " in view of the 
faot that по steamer can be purchased without 
farther money, the resolution passed by the 
Direetors on the 5th of March 1920 sanction- 
ing the first call of Rs. 2 per share ba given 
effect to, " -The petitioner was a membor of 
the Board and was present at the meeting 
when that. resolation was passed, but the 


.petitioner alleged -that he did not vote in 


favour of the resolution On the 25th of 
Jone, the committee that was appointed 
to investigate the affairs of the Company 
made their report. The report of the 
majority .W88, amongst other things, to this 
effect : "We are of opinion that the Company 
aannot be successfully earried on with Messrs. 
Bando and Company as Managing Ágento ns 
they have lost-all eonfidenee aud, moreover, 
they are not proper business men at all having 
an experience in this line. They have 
mixed .up the affairs of the Company with 
those:of Messrs. Bando and Company to sach- 
an extent :that it is diffieult to differentiate 
Messrs. -Bando and - Company, and the 
Oriental Navigation Company, Limited, 1n 
ghort,- they have treated this Company ов 
part and -pareel of Messrs. Bando and Qom- 
pany. -We are simply disgusted with the 
present work of the Company, and as Mr. О. 
ER. Das has given us -an assurance at 
the "Meeting of a. 23rd May that Мөвзев. 
Bando and Company are willing to, forego 
their legal.rights in the interest of tho 
Company we think he will use his influence 
to persuade them to retire and resign tho 
Managing Agensy, and the share-holders 
might ' ehoose, or nominate а suitable 
Managing: Agent . or authorize the Board 
of; Directors to appoint one.” Then, thoy 
said in conelnsion: “We think that in 
that’ oase the Oompany might, regain 
eonfidence, That in, ease the Managing 


‚ Agents: .:do.. not retire and stick to their 


‘terms, we request all the present Directors 
to retireand leave the Company entirely in 
the.hands оѓ, Меввга. Bando and Company 
and legal atapa · may ba taken to remedy tha 
matters and for winding-up of the Company a 


-ones, as we think this to be the only alternative, 
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or those share-holders who desire to. get 
their money back should be paid in full 
by the Managing Agents and their Company's 
workers": Therawere two other rniinority 
reports which I think it is nobnesessary 
for me to refer to at présent. On the 
16th of July 1920, the petitioner: by’ 
а. letter ‘protested against ‘the call that’ 
was made on the 5th June.. That letter. 
was nof produced at the hearing; On the 
18th Jnly the Company replied ‘that the 
eall bad been authorized by the Directors.: 
On the 4th: August 1920, 
meeting , of the · ‘Company and there was 
a’ request - by some of the ghare-holders 
that the first call should ^ be postponed ` 
until-a decision should -be arrived at about 
the report of the committee, whiah bad 
been appointed to inquire into the affairs 
of the Company. The mesting was adjourned 
until the 19th of September of that year. It 
was subsequently adjourned till the 15th” 
of Ostober. It had been decided that in the 
meantime the reports should ba printed and 
circulated ёо the share-holders. Oa the 3lst 
August ‘1920, - the Direstors passed a 
resolution that the time for the payment 
of. the oall ‘of Rs. 2 per share should’ 
be extended until ‘the 31st Ostober 1920. 
On the 17th September 1920, the petitioner 
resigned his Direstorship. On the 15th 
October, the’ postponed meeting: was held 
and there: isa’ dispule as to what took 
place- at ‘that meeting. Two aesounés of 
it are given. What I ‘may oallthe official 


ascount appears at page 119 оѓ the paper- 


Pook; and that showa that-there was firat 
of ^ ‘all g discussion about the amount that. 
tho Managing Directors should be requested: 
to aceept in lieu of the sum of Rs’ 1,26,000' 
whieh had been. paid to them as brokerage: 
and sommission, It is common ground’ 
that it was agreed that they should aesopt 
Rs; 75,000- instead of that” sum. 
that decision had been arrived at, thera’ 
was ап exodus of a sonsiderable number of: 
share-holders and that exodus was caused 
by disagreement amongst: the share- holders, 
themselves, and, so far as I can make: 
ouf, there was a oertain amount of eonfusion 
in the meeting. / After the exodus of some 
of the share-holders : thosa who remained 
passed-this resolution :' "Messrs, Bando and 
Company - -do eontinue. to aot. ag Managing, 
. Agents of thie’ ‘Company as Бега; 


‘moyed by Mr. 
there was в: 


After. 


ehange in the Managing . Agensy ` being. 
neeessary or desirable," The share-holdérs;' 
who loft the meeting, held а meeting: 
elsewhere ‘and a gentleman 'ealled ' Mr 
Javery was inthe ohair; and their ‘aeconnt: 
of the meeting is that ' 'at Ње official meoting’ 
the share-holders wanted to: ‘bring - -for ward: З 
some resolutions on the subjeet’” бв of 
the future management of the Company, but’ 
“the Ohairman overruled every resolution" on 
the subject out of order exaept one that, 'was 
‘Nazimuddin but һе: did 
not allow, any ‘amendment. to ba moved.’ 
Consequently “Mr Negimuddin then. hinigelf’ 
withdrew his resolütion and then a cone 
fusion followed and as the Chairman was 
obstinate’ nob to allow any resolution on 
the Enquiry Committee raport, all: -bhe' 
share-holders, with the exception "of. ‘the 
Directors and a few interested share-holders,' 
in a body left the hall, as the employees 
of Bando aud.Company began ` molesting,” " 
They hell. their meeting and passsd this 
resolution, "After. sonsidering the Enquiry 
Committse’s report the share-holders are of 
opinion that the affairs of the Company аге, 
highly unsatisfactory and that the present 
Managing Agents; are quite inoapa le of 
holding the charge of the Company ` апу. 
louger and as they are not willing ' to give ' 
up the Managing Ageney, it із highly desir) 
able” to wind-up the Company voluntarily 
at опса. It was further resolved that Messrs, 
Watkins 6 ‘ Oo, Solicitors, and - Mr, : 
Bhanaram Agarwalla bə rasommended to: 
the share. holders: фо be appointed Liquidatora 
of the Company": That is what- happened ' 
on the 15th of Ostober 1920. On the 27th 
of October, certain of ‘the shareholders sent 
а requisition to the Directors alleging that: 
they held in the aggregate 63,950 ' ' shares" 
in the eapital of the- Company aud reqüived 
tha - Directors to eonvene an extraordinary ' 
general meeting for the purpose of consider. ' 
ing, and, if thought fit, passing the” sibs‘ 
joined resolution, namely: "That the Oiiental- 
Navigation Oompany | Limited, be wound-up 
voluntarily.” It waa dated the 27th; of- 
October; but was deposited with the Com.’ 
pany on the Ist of November 1920, and’ 
that is a material date in this ease. The | 
Direstors paid no attention to that and’ 
eonsequenily the shareholders, who.. signed 
the raquisition, ealled & meeting for the 7th 
Dasombar, At that geting Mr, Вааай 
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Agarwalla: was elected’. to ths chair, and 
haying referred to the highly ungatisfae! org 
position of, the effairs of the VUompany, moved 


that "the Oriental Navigation Company ba: 


wound-up.voluntarily;? that was sesonded 
by. Mr. Javery and it was found that those 
in favour. of the rerolution were 30 persors 
present, ard that there was only cne vote 
against the resolution. Then the” proxies 
apparently were checked and a demand 
for a roll was made and arrangements 
were made for the, poll, The „poll was 


taken and the serutineers having > handed. 


the result of the poll on the-J5 h - of De- 
. cember to the Obairman, he announeed thas 
the. resolution “that the Oriental Navigation 
Оотрару,. Limited, be weund up vclun- 
„валу. wes. carried ‚һу a majority of 
15}, £38 vctes. On,the 5th. Janoary 1921, 
"the extracrdinary resolution whieh bad bien 


pisted for ibe vo-uotary w'nding up of the. 


Compary was eorfirmed ata meeting which 
had teen ealled fcr that day; bat го 
E iquidator8 were appointed, Ос ће 27th of 
January thia petition was. przezted and 
affer s'a'irir the proceedings, to whieh I 
Fave referred in extenzo, certain vllegations 
wére made in the petition, to some of which 
iti is neseccary for me to refer. 

In paragraph 15 it is alleged that “the 
Company fhrcugh its -Managing Agents 
and the Directcrs have eballenged:: tke 
‘validity of the said meeting and refused to 
raeogniz3 the said resolution”, ¢, ¢., the reso- 
-Iption for volüntary- winding | up. In рага» 
graph 16 it is: “asserted that “the Compavy 


‘with the exeeption cf two-or three sountry, 


boats and, an old and onservieeable апос 
has never possessed any fleet of veasels. 
«The Company has never carried on the 
business wor whioh it was incorporated and 
has ‘made no profit with the excaption of 
obtaining a eash differense due ‘to fluctu- 
ations on exchange i in respeet of өөг tain sums 
of money sent; to and received baok from 
America.” Then thera are come allegations 
about а lao of rapess having been ra paid to 
Mr. Bando in resreet of a transaction con~ 
, nected ‘with a ship called Susama IJ, Then 
it is alleged in: paragraph 18 that “the 
r Company Љав not got the assistance of any 


‘expert..or spy person vereed in shippiog- 


(matters and го eireumstarces exist which 
crender it in avy. жау probable that 15 will 
ever be able toparry on the business for 


which-it was ircorporated.”- Then in para- 
graph 19 it ів said that “the proprietor of 
the firm of Bando and Company hes been 
found ћу; this Ocurt to- have inserted mise 
representation of fast in ‘the prospectus and 
it has been demonstrated by the report of 
the auditor that ke has not dealt honestly 
with the funds of the Oompany and he has 
no knowledge or experiense of shipping.” It 
is then submitted that "the voluntary ligni- 
daticn of the Company ‘should be eontinued 
under the supervision of the Court and that 
Mr. A. Frederick Platt Allen be appointed 
Liquidator; and it is alternatively submitted 
that “the Company should be wound up 
by the Ocurt.". On the 27th January, tha 
date on whieh the petition was presented, 
Mr, Allen was appointed the Provisional 
Liquidator ard the learrei Judge gave s 
direstion that the date of tho hearing of {Ро 
petition should be adverlised i in eertain news 
papers. At page 43 appears the advertise: 
ment and itis material to notica that only 
one of the preyere, whieh are contained in 
the petition, was referred, to, namely, the 
preyer for winding-up the Compary uncor 
the supervieion of the Court. Nothing was 
taid in that advertitement that the petition 
contained an application in the alterrative 
that.the Company should ba wound up by tho 
Court compulsorily Subsequently, an sp- 
plication was made to the learned Judge fcr 
the rescigsion of the crder éppointing Mr. 
Allen as Provisional Liquidator: and, tho 
learned Judge did rescind his order upon 
certain undertakings being given on behalf 
of the Company. Then the petition came on 
for hearing and the learned Judge delivcred 
judgment. He set out the point® which 
were taken on behalf of the Company with 
regard to the validity of the resolution for 
vclantary liquidation. І need not read them 
on this oesasion. 

_ In dealing with the question, firat of all 
whether there was a valid eall on the 5th 
March 1920, the learned Judge said: “I 
am inelined to think that to eonstituto п 
valid eall a formal resolution of tha Divrao- 
tors is nesessary but 16 may be that in tha 
eircumstanees of this ease the petitioac> 
cannot dispute the validity of the osll, ond 
the Company state that they are prepared 
to prova by evidenca that the notiess o^ 
call were. in faet issued by ordera of tho 
Directors and with their approval,” 
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Ав regards the next point whieh he stated 
-fcr . hia : consideration, vie: “If thére was 
valid eall, was anoh call postponed until the 
* reports were. coneidered i or was it only .post- 
poned. until „3186 October,” the learned 
Judge said: "This is a question upon which 
evidence must be taken if. it -bosomes neces. 
“sary to deside the.point." 


On'the third point whioh was "if a valid 


-aall was made on the: 5th Магер, was every -` 


one who had not paid її disentitled to vote 
.until- the call was.. paid,” the learned 
, Judge said:. “I have. already held that tha 
‘resolution of the 5th Marsh did not by 
iteelf, constitute a valid eall, but am inclined 
to thick that isis not now open to. the peti» 
~tioner to dispute ihat the notise given did 
not constitule a valid call ..., As to 
whether other sharé-holders are bound is 
another matter.” So that, the learned Judge 
вате to no desision.as to whether thè other 
share-holders were liable, for the eall. 
-The last point was “was the petitioner 


| disentitled Бу. reason of non-payment of the · 
who. 


oall-and were other requisitioniste, 
had not paid, disentitled to:pressnt their 
requisition: cn lst November and to vote 
аё the meetings .of the 7th and 15th 
December.” The  l-arned Judge said: 
“This turns upon the. evidence to be takcn 
on the second „point ‘and upon the validity 
of tke call." “Under the cironmstanses,” 
_ taid the learred Judge, “I think that this is 
elearly . a saso where the Court .shorll 
exercire its..powers "under gestion 239 of 
the Indian Companies Aet; and direst а 
meeting to ba eslled to ascertain tha wishes 
of the share-holders." -Thereupon the learns 
ed Judge did direet a meeting of the 
eontrib‘ftories for the purposa of assertaining 
the wishos. of the eontribntoxies with refer- 
ente to. the petition. He then gave direetiona 
ав to where the meeting was to be held, and 
that Mr, Remfry was -to preside over it, 
that notise shouli be sent to eash of the 
sontributories, and he 'dirested that all 
contribntories whose.nam:s8 appeared on the 
books on the date ‘aforesaid were entitled to 
vote. at such meeting—whether alleged ‘to 
bə in arrears of calls or not, and whether 
their shares were alleged io have been 
forfeited or not —and that every osntributory 
was to be entitled to one vote for every 
share registered in his name. Although tho 
earned "diae directed that. the meeting was 


' to be a meeting of the cantributories, ‘thenotics 
- -was direoted to the share-holders and the qu5s-« 


tion whieh was to Бе sonsidered was whether 
. the Ocmpany was to continua to sarry on the | 


- businers or whether the Company should b3- 


wound up by the Couré in aosordanos: with 


. the provisions of the above-mentioned. Statute . 


in.acsordanee with -ono of the prayers in the 

-petition, , . 

Now, before I complete the ТЕ of 

:faots whish it is necassary to eonsider im 
detail for the purpose of my judgment, I mày: 
menti»n here that the. argument on: the part : 
of the appellant Company was that the Court 


` had no jurisdiction to make this orde: with: 


‘regard: to the meeting unless the'learned ` 
Judge had desided either that -there was а 


the Company, or that thera was otherwise 
some good ground for. the -winding-up ‘of 
the Company by the: Court, and: it ~ was: 
argued that. the learned. Judge . had -not 


desided either of these-two points. © - ‘ 


- The meating of the share-holders took plase, 
Mr, Remfry: "made- a report which I need 
‘not refer to at length because ‘tha learned 
Judge -refers to it in his judgment -whioh 
.was ithe final judgment in the ease ‘and. 
-agaiost whieh this appeal-hes been ‘lidged. 
But before the learned Judge delivered the 


judgment the Company filed а petition in. 


which they a'leged, among other things, that - 
no order for the winding-up of the Company 
by tke Court rhould be made inasmueh 83 


.the sobetralum cf. the Company had. not: ` 


‚тоге tul каб tbe order for holding the 


meeting to wh'ch I-have referred -was ultra. 


+ valid resolution for voluntary winding-up-of . 


г 


„eiras and that the Comit had no jurisdiction :.. 


to make ihe order. I ueed not refer io the 


petition at any greater length, The learned .. 


Judge delivered his: judgment on the:4th 
May; and, referring to the report -of Mr.. 
Remfry, the’ learned Judgesaid:- "It appears 

„that в very largo number of- share- 


ЧЕЧЕ ‘are in favour of liquidation - of-the.: 


Compary. His report statea- that- the voten. 
resordel: on ‹ the poll against. liquidation 


' totalled 33,999, -whercas the votes cast in 


favour.-of liquidation amounted-to 160,029.: 


It appears, therefore, that а very Jarze ` 


ma jority. of share holders in-ths Company are 
in favour of liquidation. An .affiiavit. of 
-this date has been laid before ‘me setting 


out the objections of the Company. to ‘the: 


liquidation,.and their objestions are.-to- the. 


Й 


: A6 


Among 


persons , who, were іп with 


their calla were not 


arrears 


. made the order .and I- do not think there 


i under the . 


in this sontention...,..I think 
eireumstanees that ` I should 


ig any force 


. make an order for the sompulsory liquida- 
: tion of the Company. - 
. number of sbare-holders are in favour of 

.voluntary liquidation under the supervision 
of. the Court, but one of the reasons for the 


-Apparently,a certain 


- meeting was the -doubt raised with regard 


to the validity of the resolution for voluntary : 


liquidation, and, of sourse, the Court -has 
no juriedietion to make a supervision order 


` unless there is a valid resolution for volun- 


tary liquidation. I make the usaal. arde 


: for compulsory liquidation." 


-"Those are the faets whieh it is necessary : 


for me to state, lregret to say, at eonsider. 


б able length, having regard to the numerous 


t 


. points which have’ been raised in the 
,.argument of this appeal. 


The firat objection: urged by the learned 
Counsel for the appellant is that the 
learned Judge has stated no grounds for 
making the order of eompulsory winding- 


.up, that he has not found whether there 


, was a valid resolution for voluntary winding- 


ир, that the petition was based upon this 


allegation, and the real applieation to the 


a supervision order and 
Judge. did not find 


Court was for 
consequently, as the ` 


_that there ‘was a voluntary liquidation, he 
should have dismissed the petition, | 


“It wae further urged that the learned 
Judge in his final judginent prosesded upon 


` Ње acsumption that there was no valid 


voluntary winding up; and, that being so, 


. estion 162 of the Indian Companies Ast, 


,1918,, applied and 


it, was necessary for 
the. learned Judge to find that one of the six 
grounds therein mentioned 


‚ Һе. could make a compulsory winding-up 


order ; that he had not done во, and that 


; there. were no "materials .in the affidsvit 


whieh would justify 8 ‘compulsory winding- 


; up order. 


The firat КТ is, "whether for the 


purpose of this petition it must be taken 


‚ that here was a valid resolution for volan- 


E winding. up, 


; This depends in .the first place upon the 
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. course which I dirested to be taken. . 
-other objections: it is suggested that those 


entitled to vote, . 
.l considered this question at the time I 


“due have been paid, 


‘the requisitionists 


existed before . 


(ЧӨ 


. question whether the requisition, dated 27th 


October 1920, by .the petitioner and other 
share-holders was a valid requisition, 
.Sestion 78 (1), (2), .(3) of the Indian 


; Companies: Aét provides as follows :—. 


“(1) Notwithstanding anything in the 


'Artieles, the Directora of а Company which 


has a ehare eapital shall, on requisition of 


“the holders of not less than one-tenth of 
the isaued share eapital of the Company 


upon whieh all ealls or other sums then 
forthwith proeecd to 
eall an. extraordinary general meeting of the 
Company. 

“(2) The requisition must state the objects 
of the meeting. and must be signed by 
and deposited af tho 
registered offiee of the Company, and may 
sonsist of several dosumenta in- like form, 
each signed by one or more requisitionists, 

"(3) If the. Directors do. not prooesd 
within twenty-one days from the date of tho 
requisition being. so deposited to cauce a 
meeting to be ealled, the requisitionists, or 
a majority of them in value, may themaclvea 


.eall the meeting, but in either ease any meet 


ing во .ealled. shall be held within threa 
months from the date of the deposit of the 


requisition”. 


-The requisition was deposited with tho 
Company on lst November 1920, Ibis said 
on behalf of the Company that. the requisiton 
was not & good one, beeause the petitioner or d 
others, who signed it and who eonstituted 
one-tenth of the issued eapital, had not paid 
a call whieh was | then due in respoet of their 
shares. 

It was alleged’ that the position of tho 


 requisitionists was ^as follows:—~ [& is stated 


in the affidavit of the Company's Law Ag pnt.” 

"(a) The alleged number of shares of the 
reqnisitionists—91, 951, 

"(b) Ont of these shares, 62,701 have 
paid allotment money: 

“(c) Ont c thee again, 3,228 have paid 
the sall money." 
» Itis not disputed that if the call was 
valid and due, the requisitionista did not 
‘hold one-tenth of the issued share capital 
upon whish the call had been paid. 

It was alleged for the petitioner in this 
Oourt and also in the Court below that tho 
eall was not valid. 

ı The learned Judge, as I have alre»?y 
‘pointed out, did not deoide this questioa; 
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* what passed. at Directors! meetings. He added, 


“As to whether other Shareholders 
S2 that, as 


however : 
are bound, is another matter” 


:far as the learned Judge is éonc2rned, this 


-matter was left -undesided as regards all 
- the, share-holders except рен аз regards 


. grounds, but take merely ‘one or. two, tts, . 


the petitioner, ` ze. 

Various grounds were allogod in this 
Court to support the allegations that the 
call was invalid. I do not mention all the 


‘there was no minute signed by the Directors 


гав to ihe resolution of 5th March 
;that the resolution did поё specify the | 
- person, time and: place to +һош апа at which 
‘the call wae tobe paid, 


':contended that 
-petitioner, either in this Court or in the 
‚ .Covrt bslow,to go into this question. 
‘contended that in his affidavit the petitioner 
„had not disputed the, validity of the eall, but 
had merely urged that the ‘payment thereof. 
--was рсвёропеї and that the call was not due 
. at the time the requisition was deposited. 


1920, 


The:learned Ocunsel for the appellants 
it was‘ not’ open to the 


He 


The allegations of the petitioner with 
regard to this matter are to be found at 


"pages 61 (paragraph 12) and 79. At page 


. 61, I, find that the petitioner in an affi- 
davit said : 
: eaid” petition I was present at the statutory 


“In reply to paragraph 19 of the 


-meeting of the said Company which was 


-held at the Compay!s registered offica on 
.the 4th day of August 1920... At such meet. 


~ing a resolution was passed that the call of 


. Re. 2 


рег share be postponed till the deeision 


of the"COomimittse, whish had been appointed 


: by the-share-holders of the Company for the 


purpose of enquiring into he affairs of the 


- Company, belaid' before the share. holders und 


discussed in general meeting and if the major- 


“ity of share-holders after eonsidering such 


report were of opinion that the business of the 


;Oompany should be carried on, then the call . 
- should be made with the eónsent of majority - 
-of the eshare- holders, . 


Such ' proposal . was 


.declared duly earried, the then Directors of 


‘the Company eoncurring, and the ‘meeting 
:- was‘ -adjourned." 
petitioner. exhibited a letter whieh had been 
‘sent to, him by the Ohairnian oí the meeting, 
 vend--the- 7 Орвар said : 


In another’ affidavit the 


"Yes, it was 
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. but-he was inelined to think that ‘the peti- 
-tioner could not dispute that the notica given 
. did not constitute в valid eall coupled with 


P 


LIU 


:desided in the meeting of the 4th: August 
‘last that the- first, call: was to be postponed 
till the desision about the Enquiry Committee 
report by the „share holders, . Ваё. во far 
a» I eanremember; it was not: decided im 
‘that meeting that the-call would’ be ‘made 
.with the .approval `of the : majority: of 
‘the share holders after the disposal of the 
Enquiry Committee | report by the shares 
‘holders, Ав ' regards the: former statement, 
I find .in the minute book that the Enquiry 
Committee ‘report has been- finally disposed 
of by the, share-holders.” 

As I have already said, it was stated: that 
the petitioner on the. 16th July 1920, wrote a 
letter protesting ‘against the eall; . That’ 
letter was not exhibited. I asked about this. 
at the hearing, but іб was not forthcoming, 
I do not know, therefore, what were the 
grounds, on whieh the реда. relied i in: that 
‘letter, . = ` 

There is a dispute. as to. whether tha 
"patitioner: is ia share-holder, as the name on 
‘the register is that.of his firm, ..But “for 
the moment, I assume tho petitioner.to: be & 
share- Holder. The petition, therefore, ` ів by. 
& share-holder who has petitioned this Court 
for, among. other things а ору 
winding up order. In my judgment 14, 
essential. that under’ _ these. s map edd 
the petitioner should, be өопёпед to the 
allegations whieh he _has made, and he 
should not be allowed to : embark роп 
matters which he has not clearly raised, 

А sompulsory winding up order is a very 
serious thing for the Oompany.and those eon- 
nected with it, and the Company is éntitled 
to have fair notice of the ‘allegations whieh 
are going to be made against it, ' 

I do not. find that the petitioner Љав 
alleged the sall tobe invalids. 

He alleged that thetime for решен ы the 
eal] was postponed; that is not an allegation 
that the call was invalid ; on the eontrary, in 
& sense, it assumes: the. validity of the 
call, while alleging an arrangement for 
the postponement of the payment thereof, 

Ла my. judgment; so.far as the petitioner 
is concerned, he must be eonfined to his alle. 
gation that. the time for paying the eall wag . 
‘postponed, and that, consequently, 16 was not 
-payable at the time the requisition was made. 

ІЁ wa.were to go into the question. of 


the validity of the eall on; this oscasión, . 


же. might- be: коон. on. а. ene 
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‘whieh might ‘hive a far-reaehing effest as 
‘yegards the share-holders ganerally of. the 
\Ccmpany, some of whom are not represented 
'on this petition, . Farther, before І oould 
‘some to any -conelusion ‘on that question, 
I should require^ further evidense and 
‘enquiry upon teveral matters whieh I need 
‘not indisate in detail. 
‘make it plain that, іп my judgment, it “is 
not .open to the petitioner on this petilion 
‘to question the validity of the eal),and I 
give no decision on that question, That 
may have to be déeided i in cther prcceéd- 
"ings and I desire to “guard myrélt: againat 
‘being taken, to өхргеғв any opinion thereon 
"gb present. 

The question “then. arises— Was the pay- 
ment of the eall postponed and, if во, until 
what. date P i 

. Inviy. judgment, it is fairly clear on the 

evidenop. whieh is now before us (and of 
‘eourse „шу. desision is :sonfined to such evi- 
.denee)::that at the. meeting of 4th August 
1920. 4he matter of -tko postponement of 
„bhe call. was.raised. I am not- satisSed 
-that any valid resolution postponing ‘the 
‘eall was passed at that: meeting but a. re- 
"Quest was made. by rome share-holders that 
‘ithe time for payment of the eall should be 
‘extended ғо that the share-holders, who had 
‘not reid the eall, might attend the meeting 
whieh was ‘to dioas. the Teports of (he 
Enquiry Committee and vote in respect 
thereof, and. that the Direstors agreed to 
that course bsing adopted. 

Conrequently, on the 3lst August 1920, 
the Directors. parsed a resolution extending 
the time for payment to 315 October 1929, 

. (am by no.means. satisfied that any further 


extension was miade,.or tkat any other: 


the payment cf tte 
sall was made. Consequently, in my 
judgment, it must be taker, so far 
as this pelition is sonserned, that the last 
day for payment of the call was 818 Ostober 
1920. Тһе requisition was deposited on the 
lst November 1920, acsording to the allega. 
tion in the petition. 
that on that дау ‘the requicitionists (exeept 
the holders of 3,226 -shazes) had not paid 
tbe call,: whieh, for tke purpore of this 
petition, must’bé taken to have been then due. 

I- must, therefore, ‘hold оп the evidence 
now. before the. Court that the requisition 
at the lime when it was deposited. with the 


qualifieation aş to 


I- merely desire to : 


It appears, therefore, 


Oompàny, vis, on November Jat, was гоб 
a requisition of holders of not Jess than cne- 
fenth of the issved ehare cepital of the Ccm- 
pany, upon which all ealla then due bod 
been paid within the meaning of section 78 
(1) of the Indian Companies Act, and осп» 
sequéntly it was not a valid requisition. 

That finding in itrelf is sufficient for ma 
to hold.that the spesial rerolutioz for yoluna 
tary windirg.up was поё valid. For, if tka 
requisition was not in aecordanee with the 
: provisions of eection 78 (1) of the Indian 
cOomranies Aet, then the subsequent meot- 
ings and tke resolutions passed thereat were 
not valid, 
^ There were other grounds, which were 
relied'on,for the purpose of showing that thero 
was no valid resolution for voluntary wind- 
ing up; but in view of the above-mentiozed 
eonolusion, it is not necessary for me to givo 
"any desision thereon. 

The resnlt, therefore, is that, in my judg- 
ment, it must be taken for the purpose of 
this petition on the evidenee now befora 
us, that the resolution for a voluntary wind- 
ing up was nota valid resolution. 

Ít follows, therefore, that one of the main 
allegations, on which the petition wes 
based, fails. 

It was urged, bostyer, on Lehalf of the ro. 
Bpondent that even though there was ro volid 
resolution for voluntary winding-up, there 
were et ffisient materials before the Ocurt to 
‘justify tke Court in making an order fcr 
-eompulsory winding.up, ard that under the 
cireumstanses of the ease it was "just cnd 
equitable" that the Ocmpany should ke 
weund-up. 

The grounds urged by the learned Coin- 
eel for the respondent in thia respesh wire 
as follows :—jint, it was urged that tho 
Company was started by fraud and mis- 
representation, That, by itself, in my judg- 
ment, is not -euffisient to justify an order 
for a compulsory windirg up cf the Ост- 
pany. The passage in Buekley on Оот- 
panies, at page 207, may be referred to as 
stating correctly the law on this point, 
namely, that "the mere faot of there having 
keen fraud io the promotion, or fraudulcut 
misrepresentation in the prospeetus, will rot 
be sufürient to found a winding.up ordor, 
fcr the. majority cf the share-holders may 
-waive the fraud." If the subseriptions of 
‘the share holdezs have been obtained by 
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.mirrepresentaiion put forward by cr on 
-behalf of the Oompany, it ia possible that 
the share holders thereafter may waive that 
misreprerentation- in oné way.cr another. 
Farther, there ara other remsdies open to 
‘tbe shara-holdere, who have been so misled 
fcr asserting their rights other than by 
compuleorily wirding-up the Oompany; 
secondly, it was urged that Mossrs. Bando 
and Cempany are irremoveable, that is to 
say, they hold the office of Managing Agents 
and that 16 is praatically. impossible to: get 
rid of them except for the reasons whieh are 
.referrod to in. the Memorandum of Acsacia- 
tion. In this retpest Mr, Sircar on behalf 
of the Direstors and on bahalt of Messrs. 
Bando and Company gave an undertaking 
-to the Court that if tha Company .were 
allowed to go on, which means, that if this 
order for winding.up of the Company ba 
rercinded, Messrs. Bando and Company 
would give -up their rights and would 
retire from the prsi of Managing Agents 
within a reasonable time. To avoid any 
missonseption ‘the Court asked Mr, Sirear 
this morning before delivering judgment 
‘if that undertaking was still binding and 
he raid that it was. Consequently, this 
ground, on which the learned ОопрваЇ for 
the petitioner relied, has now little force. 

The-third point was that Messrs. Bando 
and Oompacy had received a lao of rupees in 
respeet of a trancaction ‘sonnested with ив 
steamer Susama II. A OSE 

In my judgment, there is.no evidence on 
whieh the Court can rely in tbis ease in-thas 
respect. Iis mere'y hearsay ovidense,.ard 
we intimated to the Isarred Counsel:for the 
appallante, when te was dealing with dt, 
that he *hesd-nót trouble himse!f with regard 
to that point, supported as it-was by mere 
‘hearsay evidenoo,. 

The fourth ground, whieh was one of tha 
main points, was that the Oompany had 
not carried on its business and that it cannot 
carryon the main part of the business, and the 
sixth ground was that no genuine businesa 
had ever been done, and that the Company 
merely let out а small sargo boat (a kind of 
barge) at Rs, tOO:for а souple of months. 1 
will deal with these two grounds later, 

The, fifth ground was that the Company 
had .no .expert with any knowledga of 
‘shippivg to earry -on-sush bnsiness. 
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.proseed with il: 


sed in the. judgment, 


-held by Mr. 


It^ is 
clear upon the evidence that.the services of . 
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shipping business, in some departments at 


-All’ events, were available to. the Company 


up to January 1921; and, ‘I suppose it is 
not impossible for this‘ Company io obtain 


-the sesistance of some other expert, if they 


are willing to pay forit. I do not, therefore, 


"think that there is mueh in that point.. 
- The seventh: ground was that there was a 


deadlock in'the Company's domestis "forum. 
I am not satisfied about this .deadlcok.. As 
I bave^already said, Mesere, Bando and Co. 
have undertaken to give up the Mansging 
Agency: and it is to be notieed that when 
the petitioners and his friends parsed the 
resolution for winding-up, they -did not 
no liquidator was appointed 
and no attempt was made to. make effeetive 
the resólution for voluntary winding up. 

The eighth. ground жаз. that there was 


ап overwhelming majority of share- holders 


who said that they desired the winding: "up. 
On this point the learned Judge in his 


‘judgment said at page 153 of-the' paper. 


book: “16 appears, therefore, that there was 
a very large majority of share-holders in 
the Company in favour оЁ liquidation.” The 
learned Judge gave -no,-other reason for 
making the compulsory -winding-up: order. 
‘He obviously eams to no eonelusion as to 
whether there was & valid resolution for 
cluded he eould bot make а sauervision order. 
I have already read his judgment on this 
pcint, whieh is at page 1:3 of the paper- 
"book. This ‘leads me to think that the 
learned Judge вате to the. -sonolusion that 
"bieeu:e a very larga majority of share- holders 
in the Company were in favour of liquida- 
tior, he would make am order for eomplusory 
winding-up, and he seems to have bared his 
conelusion on the result of the meeting held 
by Mr. Remfry. No other reason is indieat- 
and neither of the 
learned Counsel has been able to throw any 
light upon it. 

In the first place, with respset to the 
learced Judge, the гөво16 of the meeting 
Remfry docs, ,not seem „to 
justify the eonslusion that "a very large 
-majority of share-bolders in tte Company are 
in favour of liquidaticn,” 

The number of shares issued by the .Com- 
pany was 438,710. At Mr. Remfry’s meeting 
the votes were given in respeat of shares, 
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| ‘one vote for eaeh share, and the total number: 


of shares, in respeet of which votes were 
given in favour of liquidation, was 160,029: 
and that number seems hardly to, justify 
‘the conslusion that "a very large majority of 
the, share-holders i in the Oompany’ are in favour 
‘of liquidation.” 

But in respeet of this matter а question of 
“general importanee arises. lam now assuming 
that the learned Judge made the order for 
.compulsory winding-up іп · consequence of 
‘and relying upon the result of Mr, Remfry's 
;meeting, and the question arises whether that 
‘was a Bufficient ground for making the order. 

‘It must be remembered that, in eonsidering 
this. question, the learned Judge had eome 
to no desision as to whether there was a 
valid resolution for winding-up, т 

The order for the meeting was made under 
section 239 of the Indian Companies Aat. . 

That section provides : “(1) Where by 
this Act the Court is authorised in relation 
‘to winding-up to bave regard to the wishes 
of ereditors or contributories, as proved to it 
by any sufficient evidence, the . Court may, if 
5% thinks fit, for the purpose of ascertaining 
‘these wishes, direet meetings of creditors or 
“eontributories to be called, held and con- 
-ducted in sueh manner as the Court dirests, 
‘and may appoint a person to ast as Ohairman 
of any sueh meeting and to report the result 
“aesae oe tO the: Court. 

"(2) In the ease of creditors, regard shall 
Ље had to the value of eash ereditor's debt. 

"(3) In the ease of contributories, regard 
shall be had to the number of-votes conferred 
on eash sontribatory by the Artieles." 

This seetion is among the supplemental 

provisions of the Aet. This section obviously 
refers to sestions 174 and 223. Section 174 
somes within that par& of the Act which 
deals with -winding-up by the Oourt, and 
section 223 somes within the part which 
deals‘ with: winding up, subject to anpor yleten 
of the Courb. - - 
“Tt is obvious that the Court may direct 
& meeting to aseertain’ the wishes of the 
-eontributories as to how-the Company is to 
be wound-up, whether by the Court or under 
supervision of the Court, in a sase where 
-the- Court is satisfied that there is good 
ground for making a-winding-ap order.. 

But that was not the’ pcsition in this case; 
the learned Judge had not decided whether 
еге was & valid resolution for voluntary 


' winding. up 


.pulsory winding»up order. 


winding-up : he had not decided whothor 


there was any valid ground for making o 


winding-up , order; but he directed the 
meeting to ‘be held by Mr. Remfry and then 
because there was a eonsiderable majority of 
the share-holders who voted вё that meeting 
in favour: of winding-up he made the com- 
In my judgment, 
that -was поё .а sufficient ground for the 
eompulsory wiuding-up order. The mere 
fact that a majority of theshare holders, who 
voted at the. meeting, were in-favour of 
the Company either under 
supervision of the Court or by the -Court 
compulsorily was not sufficient to juotify 


Же Court in-‘making the eompulsory winding- 


up order under the cireumstanees of the 


„жаве, one of which was that there was no 


_the case it was 


valid ‘resolution for voluntary winding-up. 
It was urged, however, on behalf of the 

respondent. that under the circumstancas of 

* just and equitable" shat 


.the;Company should be wound-up within 


t 


the meaning of seetion 162 (vi) of the 
Indian Companies Aet.. In former days in 
England: it was held that to bring а case 
within the purview of “just and equitable” 

the eircumstances must be ejusdem gener?a with 


_some ofthe previous grounds ‘mentioned in 


the smestion of the English Aot which corre: 
sponds to sestion 162 of the Indian Act. 

Ié is elear, however, аз pointed ont by 
V. Williams, J., in Amalgamation Syndt- 
cates Limited, In re (1), that. tho stringency of 
the ejusdem generis rule has been consider- 
ably relaxed of late. 

The note in Buekley on the Oompanies 
Aet (9th Edition) page 304 is as follows:— 

."Sub-seotion” (vi) - (of section 129 of tha 


‘English Act) “although thus worded in order 
Жо include all eases not. before mentioned, 


should be interpreted in referenee to matters 
ejusdem generis as those in the previous 
elauses, though the tendency of the Oouvt 
is now to.give a somewhat wider meaning 
under wpesial sircumstances, e. g., if e wind- 
ing-up willbe the means of getting rid of 
a complete deadlock, or putting an end toa 
vicious career, or if a winding-up is desir- 


‘able -in order to enable a scheme of arrange- 


, ment to be sanctioned.” 


In considering this question, it must ba 
remembered that the petition in this onzs 


(1)- (1897) 2 Oh. 600 at p. 607; 66 s J, Ch. 783; 7 
~. L, T. 481; 46 W, 8,75, 


L^ LXIX) 


is by. a share-holder, and though the Oourt : 
“has .power to make an order for.sompulsory. 


winding-up at the inatance of a share. holder, 

_, there must be strong ground: for exersising 
“that power. ;. ; 

In Langham Skating : Rink ‘Company, A re 

© (2) James, L...J. said: .“ 

‚ important: to these Companies that the Court 


. Should not,: unless a yery: strong .oise. ів. 


made, take upon itself to interfere with 
the tdomestio. foram which haa been, estab- 
2 lished for the management; of ‘the affairs 
of a Company,. s. Tho Legislature has 
not authorised a mère majority to ‘say 
that... they will eapriciouely 
- the. undertaking which has ‘been begun; it 
wag, not thought right that people when ad- 
vaneing | money in undertakings of this kind 


should be left at. the merey of a mere. 
- majority. of their brother share-holders, and ` 


those, Who wish to wind-up must get а 
minjority | ‘of _ three-fourths’) Speaking 


_, Eeherally,, a majority of three-fourths at one ' 


ic meeting, confirmed . by an absolute majority 
at а sesond meeting ean wind-up. the. Com. 
> pany, voluntarily under section 208 (2) or гө. 
.quire the Company to be wound-up compul- 

: Sorily under the first sub-section of section 162; 
and, іп my. judgment, it is not right for the 

Court, eyen if it has power, to make an order 
for eompulacry winding-up merely on the 
, ground that there was a majority of share- 
holders, ‘who voted at a ‘meeting; directed to 

be held by the Court, in favour-of winding. 


up under supervision . of the Court or winding», 


up by the Court, in the absence of any finding 
Љу the learned Judge of avy other ‘ground for 
compulsory winding.up and in the absense of 
_any valid resolution for voluntary winding-up. 
B ws, however, urged by the learned 
Counsel for the respondent that there were 
.materigls in this ease: which would justify 
the ‘Court upholding the learned J udge!'s order. 


`1 bave ii dealt with some of the grounds 


relied on. Є 
Т now оше, to two of the most important 


grounds to which I have referred already, . 
' liquidation . was likely to ba ineffective by 


„viz, the fourth that one of the main objests of 


_ the Company has not been, earried ont and . 
ean never be carried out, . that object baing- 


the purehase | and running of osean- -going 
steamers, and. the sixth that, no genuine 
. business was ever done, that the whole 


. (2) dern 5 Oh, D. 669 at р. о 46 L, .J. Mn DE 


Уве L, 0,605, . ET _, 
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[t really is very. 


discontinue- 


the.: 


` 


‘business consisted of йок cuba barge for 
‘Rs, $00 fortwo months’ trading, ~ ©" 

The. learned Counsel: for . the. appellants 
‘objested to the Court deciding. these . queà- 


. tions ` without his having an opportunity of 


giving further evidenee, his -ground being 


‘that the petition in the lower "Court was, 


based; and the proceedings conducted, ‘upon. 
the. asauìnption. that there was a ‘valid 


‘resolution for. voluntarily winding. up, · and 


_that. it was not until the Jaat moment that 
the eompuleory winding.up was under sone 
sideration, and even then only on the basis 
аб a valid voluntary winding up résolution 
-had been. passed. In eontequerce of the view. 
which I take ou these * points, I do поё con- . 
sider it necessary to remand the matter for 
further évidence. 

It-seems to me elear that ‘the Company 
has not been, and is not. now,.ima position 
to carry out one of its objects; тм, to acquire . 
and ‘run cea-goiog. vessels and. does · not 
;seem rouch, ifsny, immediate prospect of it : 
"being ablesoto do. - - 

Tam unable;. however, to "ay that the В 
Company has wholly. failed ‘to - carry ‘out, its 
objeets, : The osean-going’ vessels were not 
the sole object : there is the Inland serviee and 
Motor Steam Lanuvoh servise and it is alleged 
that the Oompany owns three vessels and 
some eargo boats. ; . 

It is enorgh to say that I am not satisfied, . 
on the evidense before me, thatthe: -Üompany 


has wholly failed to transact any business - 


or that 16 is impossible for. it 'in the 
future to carry out any of its. орјёсів, - ees 

The Company is solvent;-it is said that 
it has no. ereditora at. all, Messrs, Bando 
and Company wko are alleged to have. been 
the . stumbling-bloek to all progress and : 
business, have .undertaken to: give up -the 
post of Managing Agents, and, under: the 
above-mentioned cireumstances, in my judg- . 
“ment, the Conrt ought not to make an order . 
for sompuleory winding-up ou the petition of > 


' ashare-holder, o 


Finally; -it was urged that араа 
reason of the doubts as to the validity of 
resolution for voluntary winding. up, 
That does: not seem to me в:геавоп for making 


^а compulsory winding-up order. There: are 


other ways of removing sueh.doubts, : 
"Mr. Bando's attitude in-the paet-was also 
теней о! on: ин matter I have : reap dealt: 


“252. 
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with and the point isnow cf mush leé£s im. 
' portares in. view of the undertaking which 
zhas, been given. : 

The ‘result is that, in my judgment, the 
‘appeal must be allowed and the order of the 
-Court of ‘firat instance set aside. It must be 
.-elearly understood that tbis order is made 
‘on the undertaking given by the learned 

"Counsel ‘that Messrs, Bando and Company 
will, give up the position of Managing 
` Agents ‘as soon-as is reasonably possible, 

- With. sxegard to the remuneration -of the 
„Liquidator. we decide that that will be paid 
` by the Company, and the Liquidator having 
. left it tó:us to determine what his ramunera 
-tion shouldbe, we have assessed the amount 

-ab rupess-eight thousand and five hundred. 

With regard to the eost of this appeal, 


ithe Oompany—sueh costs will ba taxel:upon 
-the basis of ‘attorney and olient.’ Then 
arises the question whether the Company 
‘should -reeovér the eosts, whieh the Company 
` willhave to pay to the Liquidator, from the 
. petitioner, We are of opinion that’ that 
-order should not be made, Although the 
petitioner is the person who presented the 
‘petition and it turns ont that he has failed 
‘to obtain the order whish he scught, we are 
iof opinion that the Company has been to 
some extent responsible for this litigation 
and that, having regard to all the fasta 
of this oare, the Company must bear the 
eosts :of the L'quidator;in this appeal. The 
Company must pay their own costs in this 
. appeal, ‘Aa regards tho proceedings before 
‘Mr. Justice .Greaver, each pariy must pay 
.his.or their own eosta, 

The Liquidator will band back the assets 
and the booka belonging to thé Oompany 
which he- holds, within a week from to-day 
Ao. Mr. І, M. Ohuckerbutty, one of .the 
Directors—who will ressive them on behalf 
.of the.Company. 
` Rrogarpson, J.—I agree, and if we were 
not differing from Greaves, J., I should say 
“AO more.- ; 

The prineipal aetora in the transaetioris 
-whieh have «ome beforo us bave. certainly 
oontrived to do things in susha way as to 
raise numerous questions of more or less 
‘difficnlty. Fortanately, in the view we take, 
it is not nesessary to prcnounee upon many 
of them. : 

. On behalf ot. ihe appellant Company, Mr. 


‘are inadequate to support the prayers. 


Sirear disputes the right of the petitioner 
to ‘present the petition wl.ich initiated tbese 
proceedings, He dispates tbe tufficier cy of 
the advertis;menb of the petition,” He cone 
terds tkat the allegations of the petition 
Ard 
he challenges the validity of the share-holdero’ 
resolution for the voluntary winding-up of the 


‘Ocmpany whieh the paro ASEUMeS AS R 


bacis. 

On the other side, Me. Langford James, 
for the Official. Liquidator, disputes the. 
validity of the call made- by tke Directors.  . 

On what-I may вв] the substantial merita 
of the case the eontroversy is whether the 
materials before the Court justify the order 
for the compulsory winding up of the Com- 


‘pany from whieh this appeal is teken. 
-tbo Liquidator will reosvar his costs from · 


The Liquidator suppor!s the order mado by 


-Greaver, J., but he sannot, of aonrse, go beyond 
:the allegations and proofs on the resord, 


Passing over the objection raissd fo tho 
right of the petitioner to apply, tho first 
important question which emerges is whethor 
the special resolution for the voluntary 
winding-up of the Company was a valid 
resolution, The answer to that question 


+ depends in the main on ihe farther question 


-whether the call made by the D'rec!ors for 
Rs. 2 per share was a valid call. Tho 
resolution was first passed as en extraordi- 
-nary recolution at an extracrdiraiy general 
meeting convened by the petiliorer ard 
others under -eestion 78 of the Incian 
-Companies Act, 1918, Tf the aall was «в 
valid cell, the requisitioning share-hclderg 
had not paid it end were not “holders of 
vecouesesssthare sapital of tte Company upon 
which all ealls or other sums ther due have 
baen paid" and were, therefore, “not ene 
-titled to make a reqvisition under the section. 

Mr. Sirear, citing MacOonnell v, Prill & Oo, 
(3), also.auggested that the notica convening 
the meeling did not comply with the requiro: 
ments of clause (1) of sestion 81, The point 
is taken in the twenty-fourth paragraph of 
an affidavit sworn by Bireswar Ohatterico 
‘(described as the Law Agent of the Oom- 
pany) on the 10th Mareb, and filed on tho 
16th Mareh 1921, Tho "totins which was 
issued doés not appear to be on the record, 
‘It was also contendéd, inspite of slauxe (4) | 
of seebion 72, that the subaequent meeting 
- (8): (1916) 2Ch 57; ue J. Oh. 674; 115 L. T. 1h 
'60 S, J. 656; 82 T. L. В. 5 
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at- whieh tke extraordinary resclation was 
confirmed as a ep30-al resolution was invalid, 
bseaus; the eonvenors dii nos again go 
through the prosess prescribsd by elauso (1), 
of sastian 78. ) 
, Apart; from theze mattera of form, the 
special resolution for a voluntary winding- 
up must fallor síand with the validity or 
invalidity of the Direstors’ sall, 


The Direstors for tke time beirg decided: 


fo make a call on the 5th Maroh 1920. On the 
29th Mey 1920, the petitioner bseam3 a 
Director himself, Oa the Sth June, the pəti- 


tioner as Director was party toa resolution, 
that effect should ba given to the resolution of. 
5th Mareh. Оа the 16th July the petitioner ^ 


The 
On 


protested by letter against tha eall, 
letter, however, has nat been exhibited. 


the 18th July, the majorty of tha Direstors 


replied by, a letter insisting that the eall 
was authorizad. On the 3ist August, the 
majority. of the Direstors by resolution ex. 
tended the tima for payment of the call to 
81st Ostober. On the 17th Septembar, 
ihe retitioner resigred his Direatorship, 

The statutory mesting was held on the 
4th Avgos$ 1520, The minutes of tha 
meeting are веб оп} in the affidavit of Bires- 
war Chatterjee already referred to. They 
show that the only business done was to 
postpone the statutory meeting to 19th 
September 1920. On that date it was 
‘again poBtponed and it came to be held on 
15th October. It was from the meeting 
of 15th Ostober that the petitioner and 
others seseded. After seceding they held 
-on tho sam» day э meeting ia the орэп 
air in the Dalhousi Sqnare, the rernlt of 
which was the, convening of the extra- 
ordirary general meeting at which. the resolu-, 
tion for a voluntary winding up was passed. 
The oall, as I gather, was paid by а eertain 
number of the share-holders. On the other 
thand, he majority of the share-holders, in- 
cluding the petitioner, did not pay it. 

These are tke fasts in brief ou:line and, 
they bear on the question of the validity 
of the Direetora’ eall in this way, On the, 
pleadings, the petitioner did not deny that 
в resolution for a oall was duly passed by 
the Direstora on 5th Marsh 1920, nor did 
he assert that the resolution was defective 
or invalid,, Tho. resolation of 5th March 
1920, 1з seb ont in Bireswar Ohattorjee’s 
affidavit and 159 terms are not disputed in the 


` 1920, was 


. petitioner’s affidavit in reply dated 19th March 


1921. What the petitioner did assert with the. 
support of the three share-holders who affirm- 
ed the affidavit file1 on 9th Febrasry, 
that the o:ll was indefinitely; 
postponed at the statutory maoting of 4th; 
Augus. That ia not Lorna ont bg the 
minutes of the mesting to whieh; I -havai 
referred and is inconsistent with the Direc . 
tors’ resolution of 31866 August; if the-eall: 
was indefinitely postponed, it’ would seem; 
that this was done informally аз no notiee 
of a formal rasolution on the subject appears: 
to have baen given under eliuse (8) of 
sastion 78, . x 

The pleadings, as I haye indieated, raising, 
а question of fast pare and simple, when 
the ease eame before Greaves, J, on tha. 
43h or 5th April 1921, the parties raised 
further questions of law,  . m = 
.For the Company the point already 
referred {о was taken that no notie) was. 
ever given of a re:olntion to postpone the sall; 

For the petitioner it was eontended that the: 
resolution of 5th Marah 1920, was invalid 
Ъвсацвз no minute of it had been signed 
and that neither that resolulion nor the rezolu : 
tion of 5th. June fixed the time of payment, .. 

The resolution of 31st August, however, 
ran in this way, that "that the time for’ 
payment of first eall be extended up -to- 
dist ‘Ostober 1920." Under Article.37 ‘of 


"the Articles of Assosiation every share- 


holder is tobe "liable to рву the amount 
of every oall to the person  and'at the 
time and place appointed by. the 
Board.” It was eontended for the Oompany 
that the resolutions taken together (ioslud- 
ing or I suppose exaluding that of 5th 
Mareh) sufficiently fixed.the two essential 
matters, the amount of the за and the 
time for payment, while the person and 
place appointed by the Board " sufficiently. 
appeared from the notices or reminders issued 
by order of the Direstora, Refergneo waa 
made to Lord Halsbary’s Laws of England, 
Volume V, page 166, sestion 274, and to 
Cawley, In re, Hallett, Ez parte (4), | 

But here again a dispute arose on a question: 
of factas to the date on which the notio3e: 
to pay the eall were issued after Blet August 
whether they were issued on the 6th October 
or the 6th November. И ' 


(4) (1889) 42 Oh, D. 209; 58 1, Т, Ch, 633; v 
601; 37 W. B, 692, нЕ T 
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‘Greaves, J. in his jud ament of 5th April 
саше to no decision one way or the other on 
the validity of the call. Не seems at the 
time to have thonght that the petitioner 
was in воще -wsy precluded by the part. 
whieh he had ployed as a Director from” 
questioning the validity of the eall. With 


respect, І am`not sure that I follow that. | 


The learned Judge, however, expressly 

stated that the main issue of fact—whether the 

call had or had ‘not been indefinitely post- 

poned— could not be desided without taking. 

. further evidenee, That question stood over: 
and the learned Judge went on to direst’ 
that a meeting of the contributories or 
shere-holders should be summoned for the 
purpose of ascertaining their wishes, The- 
meeting was held on the 25th April with 
the result stated in Mr, Remfry' в” report’ 
dated 30th April. - 

~ The eourse thus taken resulted in a fresh 
crop of objestions on behalf of the Company 
whieh sre set outin Bireswar Ohatterji’s 

affidavit of 7th May 1921, Inter alia, in 
paragraph · ‚9, complaint was made that the 
notiee given of the mesting was too short. In 
paragraph 18 it was said that “ the substra- 
tum of the Company not having gone, and 
having:regard to the eireumstaness of this. 
ease, the Company sumbit that not only was” 
„ће order for ‘holding the meeting ultra 
vires, but that the Court ought roi to 
make ’ any order for liquidation under 
supervision ‘of Oourt or for compulsory liqui- 
dation, " 

This last objeetion raises в question which 
inay merit consideration in another case, 
namely, whether a meeting of share-holders 
should be' directed before the facts have 
been aseertained, and the Court is satisfied 
that it is warranted in proseeding on some 
ground stated in petition. Langham Skating 

. Bink’ Qo. In re (2). By way of reserva- 
tion, ° ‘however, I will add that personally 
I: "веб no reason at present why 
any fetter should be put on the diseretion of 
the Court to - summon & mepting, whether of 
Bhare-holders or creditore, where the Coart 
is of opinion in the particular cireumetances 
that ‘a. knowledge of the views of the 
majority will be of substantial assist- 
aneo Lof. Bishop and Sons, Limited, In ro (551. 


(b) (190) 2 Ch. 254; 69 L. J. Ch, 518; 82 L, T, 
456; 7 Manson 342. ў У 
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‘parties were agreed. 
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On the 4th May,'the learned Jüdge without 
further eonsidering the matters in disputo, 
made an order for compulsory liquidation on 
the footing that whether the call wes 
valid or not and whether there was ог was nol 
a valid resolution for voluntary liquidation, he 
bad jurisdiction to make, if not а super. 
vision order, at avy rate a compulsory 
order. 

` As: the matter finally eame before пе, 
there was hardly any point on which tha 
The dispute ranged 
over ‘the whole field. And as material 
questions of fact have not been determined, 
and the певеввагу evidense has поб been 
taken, it is, in my opinion, impossible at thia 
stage to deeide whether there was в volid 
oall or a valid resolution for a voluntary 
winding up. It was not suggested that tho 
dispute as to the validity of the resolu: 
tion was zer së а suffisient ground for в come 
pulsory order. 

If, therefore, the order for eompulcory 
winding-up is to ba upheld, it muat bo 
capable of being supported upon either of the 
two hypotheses that there was a valid resolu- 
tion for а voluntary winding-up or 
that there was no such valid resolution. 

The petition, as I have said, assumes that 
there was a.voluntery winding-up. Ji во, 
them under section 219 a voluntary winding. 
up is not to bar the right ofa contributory, to 
have the Company wound-up by the Court’ “ie 
the Court is of opinion . . , . © that 
the rights of the eontributories will bo pro» 
judised by a voluntary winding. sup.” On 
that footing, things being as they were whou 
the petitioner came into Court, 13 16 estab- 
lished that the petitioner or the othez 
contributories would have been prejudiced 
by а voluctary winding-up P Nothing hod 
been done, no Liquidator had besn appointed. 
The voluntary liquidation had not bsen 
given a trial. The  aetion which tho 
petitioner took has rather the appearence 
of being precipitate. The existenea of o 
voluntary winding-up ought nob to predispose 
the Court to make a eompulsory order : 
Haycroft Gold Reduction and Mining Oompany, 
In те (6), Gutta Percha Oorporatton, In ve (7), 


(6) (1900) 2 Ch. 280; 69 a J, Oh, 407,88 L. Т 166; 
7 Manson 243; 16 T. L, В, 3 


50. 
(7) (1900) 2 Ch, 665; 69 L, J, Oh. 769; 88 L, T. 401 


`8 Manson 67. 
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National Distribution of Hlectricity Company 
Limited, In re (8). 

On the other hand, it might. perhaps ba 
7 argued that the ‘fast that по effeet had been 
given to the resolution would make it easier for 
the Court ta intervene, сесіоп 219 presenting 
. no.bar to’ action being taken by the Conrt, 
under restion . ‚ 169 [of., in addition to the 
cases just eited, Bishop and Sons. Limited, 
In тв (5)]. The question then becomes on 
either bypothesis, whether the resolution for 
а voluntary winding-up. was valid or not, does 
a suffisient ground exist for making a вош. 
pulsory order under seetion 162 P The section 
contains six elauses. Itis not suggested that 
the first five clauses have any applieation bat 
it'is said that the eireumstanees make it just 
and equitable to c wind-up the Company 
within the meaning of clause (vi), 


"The. ей Chief Justice has. already 
dealt very fuly with this part of ‘the ease 
and agreeing with him, авї do, I am not 
going to repeat what he has said. Briefly, 
the Company .is' not insolvent, it, stil! hag 
funds. I eannot say that the substratum 
of the Company has gone or that its affairs 
are in a state of hopeless deadlosk. Nor 
again are there sufficient materials before us 
to’ justify the conelusion thata publie inves-. 
tigation is desirable. In some respeats the 
ease beara a elosé resemblanee to the resent 
{сазе of Murlidhar Roy v. Bengal Biedmship 
Company (9). ; 


‘As to the rem of fraud made against 
Messrs, Bando and Company, I am not 
saying that they have been established— they 
have not ‘been investigated—but if the 
petitioner felt himself ‘aggrieved, he had. 
other remedies Thia-isnot the ease of a 

òmpany which was itself ooriceived i in fraud 
and iniquity or was oreated for an illegal pure 
рове, 

The suggestion that the agreements PERN 

. the Company and Messrs. Bando and Оот-, 


pany is вэ onerous to the Company that it | 


eannot possibly thrive, во far as it has any 
совепоу, is-now met by the undertaking 
given. that Messrs, Bando and Company 
will relinquish: the Managing Agong: 


(8) (1902) 2 Ch, 84; 71 L. J. Oh. 702; 87 Т.Т. I; r 


Manson 314 
ь (9) 69 Ind.; Сай, 642; 47 C. 654, sa umo». 


INDIAN. casts à 


«when commences to run—Limitation 


po 


Aa io the, wishos ot the sharo: holders, 
if it be assumed that a sufüeient basis was 
laid for summoning a meeting, the learned: 
Ohief Justice has already dealt. with . ‘the. ' 


_ figures returned Бу- Мт, Remfry, and: iE the, 


meeting was'convened on too short a. notice,: 
the figures’ must be still further distounted.: 
It is oleat, I think; that the learned , Judge 
founded himself very largely on the ‘result 
of the meeting but taking the faets into 
consideration, во far as we know them, I 
havé not been able to persuade’ myself that 
that’ result isin any way decisive ot. the 

case, p : 

The numerous grounds advaneed by . Ме. 
Langford James in support of a compulsory, 
order, suggest doubt and weakness in the 
petitioner's case rather than strength, : 
There is no one groüud on which a stand ean 
be taken. . Treated arithmetieally, ` each, . 
ground by itself amounts to little or nothing. 
and the. sum is inconsiderable. It is not 
like pieees of eireumstantial evidence whieh- 
fit’ into one another and gotoform a com», 
plote whole, 

Given a reasonable amount of good will and 
common sense. and if factious disputes. are, 
avoided I eannot at present see why this Oom.. 
pany should not. шаке headway: 

I agree in the order which has рр рш. 
posed. 

N, H. ; 

| Ара! allowed. 
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. Tite BANK or MULTAN, LIMITED, ш. 


LIQUIDATION, тнкооӯн Mr. N. р, 
SETHI, OFFIOIAL LIQUIDATOR— . 
,. RESPONDENT, : li 
Companies Act | ‚(ҮП of 1918), з. 286— Applicatión 
for compensation, jor misfeasance— Limitation —'Tíme; 


Act (IX of 1908); 
Bch, I, Arh 36, applicability ofa 


HUKAM OHAND V. BANK OF MULTAN, LTD. 
virtue of section 285 (8: of the Companies Act, . 
1913, applicable to an.application under that section, 


as: if. such application- were a suit, and as the’ 


~ section does not, create any new rights and 
liabilities, the ‘period .of limitation for making an. 
application for compensation for misfeasance under 
ihab.section is prescribed by Art. 38 of Sch. І, to 
the Limitation: Act, and time begins to run from, 
the date of the misfeasanoe for which compensation 
'ssodght. = l 
* Missellangous first appeal from an order 
of the ‘District Judge, Multan, dated the 2nd’ 
May 1921. S DA It 

Babu S. K. Mukerji, for the Appellant. 

` Mr.” Bhagat Ram Puri, for the Respondent. 
`` JUDGMENT.— On the 12th August 1920’ 
&n application was made by the L'quidator 
ofthe Bavk of Multan under sestion 235 of 
ө Indian Companies Ас“, УП of 1913, for 
the recovery of. Rs. 965 4:8 from Hakam 
Ghand as seompensation im respect: of & 
-gertain misfeasanee and breash of trast com: 


mibted by him in 1910 when he was Manager: 


of the Bank. - The prinsipal plea taken on 
Behalf of-Hukam Ohand wes that the appli., 
(ation: was ‘barred ‘by 
Art, 36 cf the First Sehedole of the Limi- 
‘tation * Act, ` that- Aci baing appli- 


sable to -an applisation under section 235° 


of Act VIL of 1913, by virtue ‘of sub-sestion 
'8 of that seotion, as if such application’ were 
a suit, "The Distriet- Judge has ‘held ‘that 
Art. 120 applies and not Art. 36," and 
that time rans from the date of the resolu- 
tion-for winding up the Company volunta. 
rily, namely, the 14th’ April 1918, and that, 
therefore, the application is within time. 
He has paszed a decree for Rs. 588, from 
whioh Hukam Ohand now appeals. 
It appears to me impossible to uphold the 
‘order of the learned District Judge. The 
applisation made under section 235 of Aet 
VII of 1913 is by &ub-seation 3 to be treated 
‘as a.Buib for the purposes of limitation, and 
"&he ‘suit- is elearly one of the dessription 
mentioned in ,Art.:30- of the First Sch. 
of the Limitation Act, being a suit for eom. 
pensation for misfessanos,* Artisle 120 .ean- 


not be applied: where ‘any other 'Artiele “is : 


applicable, .It is true’ that an. application 


winding mp proceedings- .began,- - But. tho 
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The. provisions of the- Limitation. Act are, by 


limitation ` nnde 


(1873 


anomaly has” been. craafel by the Legisla- 
ture, and its existence cannot geb rid of 
the patent fect that tbe tuit is one for 
eompenra'ion for misfeasanos, впі ія, there: 
fore, governed by Art; 33. 

The learned District Judge saya in hia 
judgment that the winding.up еміз into 
exittonse new rights and new liabilities 
whieh bad not existed before, aid whioh ara 
to be enforeed by tha liquidator nnd not by 
the Company, and hence he conslades that 
the period of limitation should eommenee to 
run from the date of the liquidation. He 
apparently bases bis opinion on an observa- 
tion made in Paréll Spinning and Weave 
ing Company Limited v, Manek Haji (15, Баб 
that observation related to an appl crtion 
made agains: contribatories. and not to an 
application of the nature of the рготзоб 
one. Їп Onavendist-Bentincs v, Fain 
(2) is was held by Lord Маэпазлһ- 
ten o3 pige 669 that section 145 of tha 


Eoglish’ Companies “Act of 1862 (which 
‘gorrasponds to section 235 of the Indisa 


Aot VII of 19.3) eraated no new о асве ant 
gave nonew' rights, but only provided a 
summary acd efficient remedy in respect of 
rights whieh apart from that section might 
have been 'vindisated eitherat law ог in 
equity, The same view was taken with 
regard to seetion 214 of the Indian Oom- 
panies Aet of 1882 in Kumarpuram Sheshadri 
v. Perton'e3 Jamas вз (3). 

=I eannot, therefore, agres with: the con- 
tention that seation 235 cf Act VII, 1913, 
ereates new rights and liabilities and that 
the eause of astion arises on the date of 
the winding-up order, Time must run from 
the date of the misfeasanse for whfea cams 
pensation is sought, and the application, 
having baan ‘made more than two yeors 
from that date. is barred under Arb. 36 
of the First Schedule of the Limitation Aci. 

- I aasordingly accapt the appsal, set aside 
the order of the Distrist Judg2, and dismiss 
the responient’a applisation, Under tha 
ciroumstancas 1 direst that the parties shall 
bear their own eosts in both Oouris. 

We. С. А. ` 


Agpsal accep:e?. 


(1) 10 B. 483 at p, 486; 6 Ind, Deo. (x. s.! 710, 
(2) (1887) 12 A. 0, 652; 57 L, J. Oh, 652; 67 L.T, 
778; 38 W. H. 441, 


^^ (8) 6-Bom, L.-B, 683. | 
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NAGPUR JUDICIAL COMMISSIONER'S 

OÓURT. 

ОвтмтмА, ArPzaL No. 68 or 1920, 
‘May’ 28, 1920, 
‘Present: — Mr. Hallifax, A.J, O. and 
Mr. Masnair, А. O. J. 

| GOVINDA—AccusED— APPELLANTS 

versus . 

EMPEROR—Rgsrospent. 
^ Evidence Act (Тоў 1872), зг. 26, “30, 74, 80, 114 
— Magistrate,” ins, 20, meaning of — Confession records 
ed outside British India, admissibility of— Confession 
not recorded in accordance with Oriminal Circular, 
validity of —Confessions of various accused, consideration 
of —Illustrations to s. 114, value of —Approver, айал 
of, appratsement of. 


The, word “Magistrate” in section 26 of the 
Evidence Act includes Magistrates in Native States 
anda confession recorded by a Magistrate outside 
British: India in the manner prescribed by the Code 
of Criminal Procedure is admissible in evidence 
certainly under section. 80 of the Evidence Act and 
probably under section 74of the Act. [р. 258, col. 2.] 


Queen-Empress v. Sundar Singh, 12 A. 695; A, W. 
N, (1890) 199; 6 Ind. Deo. (x. в.) 1125,  Queen-Empress 
v, Nagla Kala, 22 B. 285; 11 Ind. Dec. (x. s.) 788, 
followed. ` 

‘A confession recorded by в Magistrate, according 
to the provisions of the Code of Criminal Procedure, 
does“ not become inadmissible in evidence merely 
because it isrecorded in contravention of instructions 
їп в Oriminal Circular. Such а confession if proved 
against the person making it may also be taken into 
consideration, under section 30 of the Evidence, Act, 
against ‘others who are being tried jointly. for the 
same offence. | p, 258, col. 2,] 


The confessions of a number of accused must be 
taken into.consideration in deciding whether their 
story i is in the main true. [р. 261, col, 2.] 


The illustrations appended to section 114 of the 
Evidence Act are not statements of the law, qualified 
only by particular, exceptions, nor are they rigid 
principles of the law; they are merely illustrations or 
instances of the application of certain maxims out 
of many possible.instances. [p. 269, col. 2.] 


^À Judge must direot himself to treat the evidence 
ofan approver with the greatest caution and sus- 
picion but nevertheless to act on this evidence if, he 
believes it. Гр, 269, col. 2.] . 


en: Empress, v. Gobardhan, 9 А. 528; А. W, №. 
(1887) 156; b Ind, Deo. «х. в.) 790, relied on, 


А 


x 


. Oriminal. appeal ‘against the sonvietion and. 


верќепев passed by the Sessions Judge, Nimar, 
dated. the 20th March, 1920, 
«; Mi. J. О. Ghosh, for the Accused, 


|! Mr. P. Lobo, Standing Counsel, for the 


Crown. 
JUDGMENT.--Fifteen persons haye 
been eonvicted ‘of dasoity with murder, 


punishable -under section .296, IndianiiPenal 


“AI 


INDIAN - CASES; 


‘of the dasoity. 


"the dacoits entered. 


хал 


$57 


Oode. Takhatsingh, ' Bambha ana Govinda 
have been senteneed to death, The remain- 
ing 12 persons have been senteneed to trans- - 
portation for life. Hach has filed an appeal 
and this judgment will govern the dispos 

of the fifteen appeals. The others are num» ' 
bared 59, 69, 70 and' 78 to 88 of 1920. 

2. ` It is proved beyond doubt that a daco- 
ity was sommitted and that Gopal, a Bania, 
aged about 70, met his death at the time 
The evidenee of Murammat 
Badhia (Р. W. No. 27). Daryao (Р: W. 
No. 28), and Ganpat (P. W. No. 29) on these 
points is not challenged either in the. peti- 
tiona of appeal or in the argumenta ‘of .. the 
Counsel who represented the -three -Appel. 
lants who have besn sentensd to, death, 
During the night following the 2nd of 
February 1919 а number of dacoits raided 
the house of Gopal whieh is situated in 
Pamakhedi, a village in the Harsud Tahsil, 

near the „border of the Indore State. 

Musammat Budhia, Gopal’s widow, states 
that sha became senseless afther she was 
beaten by two men. Daryao and Ganpat 
ran away. when the raid sommenced. . "When 
the dasoits had gone away Gopal was dis- 
covered badly burnt, and he expired in а 
short time. The Civil Surgeon who subse, 
quently examined the sorps proves that there 
were extensive burns. on the body and’ that 
several riba, were frastured by. blows : : he 
certifies that death: was eaused by ‘shoek. 
due to the extensive burns, All the lockag 
and boxes inside: the house were found ` 
to have been broken open and ornaments, i 
cash, elothes and ` grain were. missing, ‘The 
value of! the missing property was. about 
three thousand гпревв.. . 

‚ 3, The three witnesses, mentioned. above, 
as present in the house. when the raid bégan 
are unable to identify ғ aby of the dasoits or, . 
to depose to the actions of the dacoits 
throughout the .dacoity. "There were two 
other a of, the house. who have not, 


he were brought into ` Court. The. мн А 
Kalar boy, is said to have run away. when, 
It would have ‘been: 
well if these. boys had been. produeed in. 
Oonrt and tendered for cross- -examination, . 
but we see no reason to. doubt that. they 
were not produced for the reason -that. they 
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‘appeared unable to give evidenea. of any 

value. The omission to produse them із of 

very little consequence, as there is no reason 

to think that their evidence would add to 

` the evidence of the other inmates of the 
house regarding the dagoity, and the evidence 
of these other inmates is unchallenged. 

‘4, About the end of July a olue ` was 
-obtained through an informer Mr. Dake, 
Distriet Superintendent of Polica of Nimar, 
‘went to Hirapur, a small TAakurate abont 
‘50 miles from Indore. "He reached Hirapur 
‘on the 17th of Angust. His investigation 
resulted in the vesovery of come olotbes and 
ornaments and in criminal proseedings 
. against the fifteen appellants together wiih 
‘one Mahtabsingh, who was subsequently 
‘granted a pardon under sestion 347, Criminal 
Proeedure Ccde. We need only Bay that 
there i» nothing to rouse suspicion in the 
account of the manner in whish воєрівіоп 
was first directed on to these sixiesn persons, 

B, The questions whieh we bave to eon. 
‘sider are: (1) la it proved that eaeh ог the 
‘appellants joined in committing the dascity? 
(2) Did one or some of these persons eom- 
mit murder in so sommitting the dacsityP 


‘and (8) Are any of the sententes passed. 


‘excessive? 

‚ 6. Tbe evideneo implieating the appel- 
Jants consists of (a) the evidense of Mahtab. 
‘gingb, the approver, (b) the evidence of 
‘Benisingh who pleaded guilty and was 
convisted and subsequently gave evidense, 
(c) confessions made by a number of the 
"mesused, (d) resovery of property from the 
“possession of sertain of the ascused, (e) the 
evidenca of Маша (P. W. No. 
_Musammat Jamni (P. W. No. 35) who corro. 
"borate the evidence of Mahtabsingh and 
Benisingh by stating that they resognized 
eortain aeeused at Polakhal. 

+ 7. In paragraph 16 of hia judgment the 
learned Sessions Judge, while admittiog 
that the testimony of: а eonviefed person 
"annot be sáid ta ba independent evidenss 
for the purpose of eorroborating the testi- 
‘mony of an approver, sonsiders that the 
- points of weakness in the testimony of a 
sonvieted person differ from the points of 
weakness in the testimony of an approver. 
We do not consider that any usefdl distinc 
tion aan ba drawn between the testimony of 
the particular sonvictad person Benisingh 
pnd the testimony of an approver. Although 


34) and' 


(1922 
Benisingh had been eonvieled if is probable 
that he atill hoped for slemensy in the 
‘matter of sentenos, In paragraph 26 of his 
judgment the learned Sensions Judge reoom- 
menda tbat auch olemeney should ba өхөгоїв- 
ed. in the appeal filed by Вепівіов he 
states that the Polise had agreed to release 
him if he told the truth and urges that his 
sentence should bs set aside or redueed because 
of his truthfulness. The reasons then whish 
induce 8 Oourt to exereise extreme caution 


‘when considering the evidenca of an approver 


‘exist to ‘almost the same extent with respest 
to the evidence of Benisingh. 

8. Nine of the aasused have made oon. 
fegsions before Magistrates; seven of these 
Gonfessions were made outside British India. 
161 is urged before. ug that these eonfe»aiong 
‘are not admissible in evidenss. In Queen- 
Empress v. Sundar Singh (1), it was held 
that sneh sonfessions were admissible in 
evidense, certainly under section 8) of the 
Evidence. Ast and probably onder section 
74 of tha Act as against the persons by 
whom they were made. In Queen Empress 
Y. 'Nogla Kala (2), it was held that the word 

“Magistrato” in section 26 of the Evidenos 
Astinelnded Magistrates in Native States and 
the decieion of the Allahabad High Court was 
followed. Weagree with the reasoning of 
the learned Judges who desided ‘these cases 
and hold that the seven confessions cre 
admissible in evidence. They have been 
resorded by the Magistrate in the manner 
preroribed by the Code of Criminal Procadure. 
The rulings we ‘have sited do not eonsider 
the question whether section 30 applies to 
confessions made to Magistrates in Native 
States, But it seems olear that df such 
confessions are proved against the persons who 
made them they {may be taken into considera- 
tion against others who are being tried jointly 
for the same offense. 

9, The Sessions Judge has rejeeted the 
sonfessions of Nania and Munie on the 
ground that these eonfessions were recorded 
in eontravention of the instruetions in 
Criminal Oireular No. 1—7, paragraph 3. 
The sontravention of instruetions does not 
render the confessions · шашы in avis 


D 
> 


(1) 12 A. 605; А, W, N. (1800) 199, 6 Ind, Dec. 
(N. в.) 1125, 
- (2) 22 B. 236; U Ind, Dec, (Мов.) 734, ' 


E 
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dence. “Section 164, Criminal’ Procedure 


Code, gives power to every Magistrate not 
being а Polias Officer (0 resord a confession. 
These two sonfessions have been recorded 
with due regard to the provisions of the 
Oriminal Prosedure Oode.. The records form 
Exhibit P-37 and Exhibit Р.88. The sesused 
who made them admitted: before the Sessions 
Judge that they bad made the ‘confessions: to 
the Second Olass Magistrate. We, therefore, 
eonsider that we should admit in evidence 
these ‘confessions. . 


· 10, Before considering the oase against 
each individual nosused it is necessary to 
consider the state of the law regarding 
the evidenss of aecomplices. In “Wills on 
Giraumitantial Hvidense” the editor states 
that he withdrew from the Jury one of the 
counts’ in an indietment upon whieh there 
was very clear and unshaken evidence by the 

_ aecomplise, but nothing else (6th edition, 


page 417). In the foot rote on page 418 the ` 


editor felt it his duty to state that he was 
aatigGed-that he was in error jn во doing. He 
«onsiders.bhe Judge should not withdraw the 
ease from the Jury or direst an acquittal. He 
'adds;—' But it seems to the editor impossible 
to deny:that the general aurrent of authority is 
strong“and unvarying to the effest that the 


< judge ought to tell the Jury ‘that. they 


may legally sonvict on ihe unsupported 
testimony of an aesomplice, but to advise 
them in all ordinary oases. not to do so.” 
16 ‘is alear that he doubts whether the 
. position ia entirely logical or satisfastory. 
This position appears to us to have arisen 
from practisal difficulties inherent .in the 
trial of eases with Juries; there ia always 
great denger that-the Jury may lay undue 
weight on tainted evidence even if the 


Judge exercises the greatest eare in explain». 


ing the reasons for distrueting such evidence, 
The faet remains that the Jury is in every ease 
left frea to обпуівё on the uncorroborated 
testimony of ап aceomplice-: the Judge tells 
the Jury that they- may legally conviet in 
spite of his advice. The English Law on 
this subjeet was exhaustively examined: by 
Sir Barnes Peacock, O. J.,and'a Full Bench 


of the Oalentta High Court in 1872 in the ease, 
of Hlahee Buksh, In re (3). and the eonolusion 


4 


t (8b W.B, Ox, 80; B, 1, Bc Sup, Yol, 469, --: 
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of the learned Jadgea' còinsidad with the 


later view taken by Sir Alfred Wills. 
* 11. In this sountry the law on the subjest 
is clearly laid down in sestion 133 *of the 
Evideuee : Act. Illustration (Б). ёо section 
114 of the Act indieates thàt a: Court should 
ordinarily presume "that an ascompliee ig 
unworthy of eredit, unless he is e»rroborated: 
in material partieulars," ‘but it is elearly 
stated in the second group of illustrations 
that that maxim may notapply to partisular 
enses, The.second of them is in some res. 
ects similar to the case now ‘before ug; 
* A crime is eommitted by several persona. 
A, B,-and O, three of the eriminalm are 
eaptured on the spot and kept apart from 
eash other. Eash gives an веоопп& of ‘the 
crime implisatidg D, andj: the aecounts 
corroborate each other in sueh a manner as 
to render previous concert highly improbable." 
It is very necassary to bear in mind that 
the illustrations appended to sestion 114 
of the Evidens Ast are not statements of 
the law, qualifisd only by particular exeep- 
tions. They are merely what they call them. 
selvas, ilinstrations or . instanees of: the 
application of sertain maxims, out, of many: 
possible instanses. There: is, а’ distinét. 
tendency to regard them as rigid: -prinsiples. 
of the law, and we have evemiheard them 
mentioned in this Court as ".sestion 114 (a) ^ 
and “section 114 .(b)" of the- Eividenee- 
Act. Mar 
19. The duties of ‘a "Court .actingoin: 
the capasity of a Judge and Jury are üx- 
plained ‘by Sir Arnold White and Mr. 
Justise Ayling inthe case .of Emperor. Ye ' 
Nilakanta (4). Wé agree with.the remarks 
therein eontained. . The duties of the Judge 


therin laid down correspond to the duties 


ofthe Judge and Jury in accordanee with . 
the strong sand- unvarying current. of 


authority to whieh ‘Sir Alfred Wills ‹ Љав 


referred. The Judge must direet himself 
to treat -the evidence of the approvers with: 
the: greatest caution and. suspieion, bat 
nevertheless:to aet on this evidence if he. 
believes it. A  eonsoientious -Jury must: 
treat the advice of the Judge with ' the. 
greatest-respect but ` must «nevertheless give: 


& decision in -.necordance with. their 


(à) 14nd, Cas.-840; 85 М. 247; (1912) M. W. Ne 
207; 18* От, Ls 4, -3064 -22- Me Is J, 490-11 М; T, 
1 Supp.’ А E Eu 


- 
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conscience. These views are welllexpressed 
by Sir John Edga in Qusen.Empress v. 
Gobardhan (5). In the case of Queon- Empress 


v. Бат Saran (6).the learned Judges of tha 
Allahabad High Court set aside a convietion 


based on the uncorroborated evidenca of an ` 


approver. With the greatest respect we 
state our opinion -that this method of 
desiding the ease is sonsistenb with the 
view once held by Sir A. Wills, but eannot 
be reconeiled with the -view taken by 
him at a later date. . Ifa Jury is to consider 
aceompliecs’ evidenee, and to eonviot if ecn- 
vineed of ita truth, Judges can reject such 
evidenee only after sonsidering it. The 
rule laid down by Straight, J., ab page 312 
of, ‘the report of Rim Saran's case (6) 
appears. to us to te insonsistent with section 
133 of the Evidenes Aet, and with the 
fact that casas are given as illastrationa 
under-ssetion, 114 of the Lvidenca Aot 
where the maxim which. forms Illustration 
(b) must’ be disregarded. We do not 
consider that restion 133 canbe resoneiled 
with’ the view that no convietion based 
upon the uncorroborated testimony of an 
acsompliee -ean stand, even if the reason 
given ‘for .asquittalis that such sonvietions 
are: legal but unsafe, We are in agreement 
with, the .view that so long as there is no 
strroboration by independent evidenaa 
regarding a particular,acaused, the evidenca, 
may be termed uncorroborsted evidenee of 
aceomplices: but when the evidence is 
strengthened, by. eorroboration of other parta. 
of^ thé story, by bvidenoe of several 
aesomplices or by eonfessions of во.љесовед, 
the question whether the maxim should still 
apply must reeeive careful eonsideration. 
Similar. critieism seems to apply to the 
numerous rulings whieh are to the ваше 
effeat as Queen-Hmpress v. Ram Saran (6). 
13. As Benisingh and Mahtabsingh: impli- 
aate all the appellants it ік sonvenient to 
eonsider at this stage what weight should 
be 1 given to their evidenes and what cor- 
roboration should be. required, "before we 
eonsider the ‘evidence against eash of the 
seonsed, These witnesses have begn examined 
and. вговв-бхашіпей аё. great length. Their 


statements. are detailed and ara eonsistent, 


(Б) 9 A. 528; A. W. М, (1887) 266; 5 Ind, Deo, 
(х 


790 
d т А1806; A W, N. (1885) 311,4 Ind, Deo, (х, ғ.) 
1028, | 
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in most material particulars. They give 
a full ascount of the manner in which Ње 
band of dasoita colleated, and of the journey 
of fhe band to Pamakhedi, Partof their 
story, relating to the abortive attempt 
to commit a dasoity at Polakhal is eorro- 
borated by independent evidenee given by 
Nanda (P. W. No. 33), Nania Lobar 
(P. W. No. 34) and  Musammat Jamni 
(P. W. No. 85). There is cireumstantial 
evidense of an independent nature, namely, 
evidence of rescvery of property, whioh 
strongly indieates the truth of another part 
of their story. The confessions of a number 
of aeeused must be taken into sonsideration 
in desiding whether their story is in the, 
main true. А consideration of these confes- 
sions, whieh are eonsistent with the evidence, 
greatly assists the Court in coming to the 
conclusion that the whole story . of tha 
witnesses is genuine, 

14. There is one portion of their evidence 
whish must bs regarded with grave suspicion. 
This ів. һе account of the events whieh led 
fo the death -of Gopal. These witnesses. 
make no admission of spesial guilt in this 
matter and the possibility that while frankly 
admitting their somplicity in the dasoity thoy 
are eoneseling the-part played by them in 
causing the death of Gopal must be taken 
into consideration, We shall diseuss thia 
at greater length in a subsequent portion of 
our judgment: we are, however, of opinion that 
sush eoneealment detrasts little from the 
weight of their evidense regarding the 
events prior and subsequent to the actual 
dasvity. 

15, We consider then that there oan be 
no doubt that the story of Benisingh and 
Mahtabsingh is asaurafe in its main features, 
and proseed to eonsider whether 16 may be 
false or mistaken so far as the implisation 
of eash accused is eoneerned. 

16. Except with regard to Takhateingh, no 
motive for false implication ia alleged. 
Benisingh and Mahtabsingh took a long 
journey ineompany with the other dacoits 
and even after some months ean hardly be 
mistaken, with regard to their identity, even 
if. the witnesses did not know the names of 
some of the appellants. There ean hardly 
be. doubt regarding the guilt of sueh of the. 
appellants as made detailed sonfessions, 
even if these were retracted: for such 
eonfessions -Furnish reliable corroboration 
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of tha evidenee of approvers. With regard 
to the other appellants, we have to eonsider 
the confessions of their co-asensed. Such 
seonfessions are of less value than the evi. 
dence: of. asaomplicas, but the confessions 
' were made at various times and at various 
plases, and go far to negative the idea that 
: Benisingh and Mahtabsingh may have been 
mistaken or untruthful regarding the 
‘identity of those appellants who are 
.aleo mentioned in several confessions made 
‘by co- accused, 

17. We proseed to eonsider the evidense 
‘against each of the ascused, adhering to 
the order taken by the learned Sessions 
Judge. ` 

ҮЗ. Munna, Benisingh and Mahatab. 
-singh are ecrroborated with regard to the 
guilt of this aseused by a detailed confes- 
:Mon made by the accused himself (Exhibit 
Р 33), In аріќе of the fast. that this боп. 
.fession i8 rétraeted it is of great value as 
corroborative evidence. We have no doubt 
‘of Munna’s guilt. 

19. Nania. The- eonfession . of . Nania 
‘(Exhibit P 37) ia ав detailed as that of 
Munns. Nania is also implieated by Beni- 
singh and Mahatabsingh. After perusal of 
the record in the Polies diary with regard 
to the statement of Nania Lohar (P. W. 
No. 34) we do not consider that much 
weight should be laid on the identification 
of Nania a&cused by this witness. , We 
have, however, no doubt of his guilt, 

20, "Umedsingh. The evidenee of Beni- 
singh and Mahatabsingh ‘implicates thia 
aé&cused, Нә produced ornaments whieh 
have ` been elearly identified. Не made 
a detailfd eonfession before Rao Yashwant 
‘Singh, (Exhibit F36), In his éxamiration 
before thé: ‘Committing Magistrate he admitted 
his guilt and wa ‘ooneider it proved. 
| 21 Sukia, "The ‘leatned Sessions Judge 
refers to the idéntifisation. "of “this man by 
Musammat Jamni (P, W. Nó. 35); “Her 48. 
position as P, W, No, 40 before the "Одрай 
ting Magistrüto differs .eotdidarably from 


her statement ' befóré “the ' "Sessions" eae “Jadge. : 


Before the Oommnittitig. Magistrate’ ahé mien- 
tions Bapu, Obdndrasingh, ‘Govinda, Nania 
and ‘Sukia although: there ‘also she ‘spéaks 
of four men. "We "do not sonsider that 
her identification ‘ бат "be ‘trusted. The evi» 
‘dence of: Beni ‘singh and Mahatabsingh im: 
iplisates Sukia. ‘Umedsingh in his confession 
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before different Magistrates, 


“gate 
"Benisingh and Mahátabsingh : are eóngiatent 
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(Exhibit P-36) also gives the name of’ ‘Sukia, 
So does Nania (Exhibit P 30), The, ‘Sons 
fessions "were made ab" different ‘times. and . 
Thera `вёёїйв 
по reason "why these persons · should Tipli- 
Sukia falsely. The statements.” ‘of 


with each ‘other and have been . sotröbo- 
fated to à` very "large extent ‘go far. as 
other accused ‘ara ednéarned.? i “We eónsidar 


it proved that ‘Sukia” took “Dart, ‘in’, “the 
desoity. 
22, Sambhu. För” ааг, Fados we 


consider that the guilt of ‘Sanibhi is proved, 
The confessions of Takhatsingh: (Exhibit, 
P.12) Deosingh (Exhibit, P: 16). Munna. 
(Exhibit P.38) and Ohkar “Korka (Exhibit 
P-18) implieata this asdused. : "These ббиїёй», 
вїоп8 must be taken into .eonsidaratión and. 
“of Bénisingh,, 
аш. 

93. Nandlal. This. aerae] is- шр 
ed by Benisingh ‘and ‘Mahatabsingh ав, 
well ач by several sonfessions. · Nandlal ‘has. 
made а detailed confession (Exbibi& P-35), 
We have no doubt of his guilt, 


24, Onkar Korku, There із a curious. 
omission in the judgmént of the learned 
Sessions Judge. There is no separate dis- 
воєвіоп of the evidenee regarding Onkar, 
Korka. This aseused isimplisated фу. Ваш. 
singh and Mahatabsingh, He has made в. 
detailed confession (Exhibit P. 18), Therà 
is no doubt that Onkar Korku was one of | 


the dasoits. 
25, Govinda. Govinda is  implieated 
by the confessions made by Deosingh 


(Exhibit P-16) and Umedsingh (Exhibit . 
P.36) before the Committing Magistrate, 
Umedsingh’s sonfession speaks of two ión . 
of Adovada; Onkar Korku, also speaks: of, 
a resident of Adovada in addition ` to Sambhu | 
Korku. We consider that the evidenee of 
Benisingh and Mahtabsingh coupled, with | 
the confessions whish we take into eon: . 
sidération is suffisient to prove the guilt , 
of’ Govinda. Nagiji, a defenee: "witness; also 
gives évidenee of the identification of Govind 
from the men of Adovada. 

26,  Deosingh. In. addition to the ёті- 


- dense of, Benisingh and Mahtabsigh there 


js the confession of Deosingh himself 
(Exhibit Р-16); This eonfossion'is detailed. 
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We: have, no Bent vt the ‘guilt of Deo- 
, singh, 

: 197. Onkar Gauti. The Sessions "Judge ig 
; inistaken in stating that Onkar Gawli made 
а éonfession, The evidence of Benisingh 
‘and Mahtabsingh, however, receives eorro- 
,boration from the evidense of Kanhaiya Sonar 
. (P. W. No. 1) who deposes that this асопкей 
: was in possession of property similar to part 
_ of the missing property about the date of the 


гдавойу. “This accused is also named in the 
eonfessiona ‘of a number of 65-accused: 
; Umedsingb,  Deosingh,' Nania and Onkar 
Korku,: The guilt of . Onkar Gawli is 
: proved, 
28. Вари, The éxidaneá of Benisingh 


and Mahtabsigh against, 


_gupport-; from: the evidence of -Kanhaiya 
‘Sonar (Р. ` W. No. 1). Bapu makes a 
detailed :: confession and this eonfersion 


-Teeoiven some corroboration from the evidence 
‘of Sajonsingh, We hold the guilt of Bapui is 
-proved. ` 
. 29. Ohandrasingh. In. - addition to the 
Seidence of Benisingh and Mahtabsingh the 
gonfessions of seven oo- -acsused Umedsingh, 
Nandlal, Munna, Deosingh, Onkar Korku, 
Nania and Takhatsingh implicate Ohandra- 
:вірвЬ. Exhibit P-17, -the statement made 
‘by Obandrasingh, ів noba eonfession, Wa 
` eonsider there is no doubt of Obandrasingh’s 
йай. . 
. 80. . Takhatsingh, Both  Benisingh and 
Mahtabeingh implicate Takhatsingh stat- 
‘ing that he was the leader of Ње party. 
' Heo made a confession (Exhibit Р.19) in 
addition, the identifieation of a ғат and а 
 waist-coat found at his house is exception. 
ally, olear. Takhatsingh admits that the 
sari (artiele M) and the waist-eoat -(artiele 
) were found in his house and states 
that. they belong to  him.: Mr; Duke 
&P. r No, 15) deposes tbat though a number 
of valuables were produeed from the house, 
Ganpat (P. W. No. 29) identified only 
artieles M. N. Mr. Duke mentions that on 
‘the border of . the sari were certain 
"letters which looked like a shop mark, 


‘These letters were J. 5.  Ganpat 
(P. W. No. 29) states that he purchased 
the sari in Harda five or six years ago. 


"The price of, the sar? was. Bs; 22 and 
some annas and ‘this price was written on it, 
The Magistrate notes that the prise written 
in the [sari ia Rm 122-10.0. . Sheoprasad 
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‘cloth ‘sold by him 


. marked Ra. 122.10 0, 
‚ then from the oral and dosumentary evidence 
. ihat- part of the stolen property consisted of 


| Bapu received: 


„the. 


Takhtaingh is of littla importanse. 
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'(P, W. No. 26) has no personal knowledge 


of the sale of tbe sarí but produces hic 
aecount-books. He states that J. S. repre- 
senting Jagannath Sideshwar is marked on 
in his father’s time. 
Each article bears the figure repressnting 
the priee and in the case of silken articles 
Hs. 100 has to be deducted from the price 
marked in order to find the true price, 


Exhibit P. 21 shows that Rs. 22.10.0 was 


debited to Ganpatsingh Gopalsingh Thakur 
of Pemakhedi on aesount of the фатфа? 
It teams quite olear 


a silken pitambar marked Rs. 122 10.0 and 
bearing the letters J. S. А tailor, Phulohand 
(P, W. No. 11), identifies the waist-coat (arti- 
cle N). There-seems no doubt whatever that 
the artieles: found in Takhatsingh's house 
form part of the stolen property. It is urged 
before us that the recovery of these articles 
several months after the theft furnishes no 
groand for presumption that Takhatsingh 
took part in the dasoity. This is true to 
some extent only, No somplete presumption 
of guilt «an be based on this faot alone, 


-The diseovery is a pieee of circumstantial 


evidenee,, whieh furnishes corroboration of 
statements of the accomplices that 
Takhatsingh. was one of the dacoits. If the 
time between the dacoity and the rasovery 
of the property had been shorter the corro- 
boration’ would have been stronger, but tke 
lapse of time eertainly does not rob of it of 
allits force, In fact, owing to the nature 
of the -property and the absence of any 
explanation of its being in his possession 
by Takha!singh it retains consider@ble force, 
In view of his own confession and the 
mention of his name in the sonfessions of 


- во-вевовва the allegation that Benisingh and 


terms with 
There 
is no doubt that Takhatsingh is guilty of the 


Mahtabsingh were on bad 


` offenae charged, 


81. Arnuddin. The evidense of Beni- 
singh and Mahtabsingh implicates Ainnddin, 
The eonfessions of Takhatsingb, Bajan and 
Onkar Korku mention his name. The oon. 
fession of Benisiogh includes him as present 
and the confessions ofseveral other eo-accused 
refer to a Musalman of Bagli or the Musal- 
man Tongawala. Kanhaiya (P. W. No. 1) 
states that Ainuddin was serving ns a mail 
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tonga. driver and used to drive the tonga from 
-Bagli Ohowki' to, what. is ealled Double 
Chowki. Kanhaiya was not eross-examined 
on, this point, : Kanhaiya. (Р; W. No. 1) 
. deposes toa cireumstance which offers soma 
Sorroboration..to the’ approvers’ evidenee, 


About the time of the dasoity. Ainuddin, 


brought. him, several ornaments. in order that 
Witness should melt them. down and make 
ather ornaments, Ainuddin is. guilty. f 
r382, Benisingh. This ‘appellant pleaded 
guilty. In his memorandum of appeal here 
he aska that eonsideration shonld be shown 
to ‘him because ofthe evidence be haa given 
before the Sessions Judge. We do ‘not 
consider that we should interfere with: the 
santence passed on him on this ground, The 
Sessions Judge may address the Local 
Government regarding the commutation or 
remission of tha sentence, ` 

33. The next question: we have to eonsi- 
der is whether Gopal was murdered. It ia 
Bugeested ‘by the Counsel for the appellants 
that he might have been burnt accidentally. 
The evidence of Benisingh and: Mahtabsingh 
isto the effect that the burning was inten- 
tional Sueh confessions as refer to the 
, burning state that it was intentional. The 


evidence .is strongly corroborated by the 


evidence, of /Daryao. (P. W.. No. 28) who 
.Bbates that thera was a tin of kerosene oil 
close to bis father when.he fonld him after 
the daeoity. The tin. would not have b2en 
elose to Gopal had it not been brought to 
‘him, In addition, . the -medieal evidenca 
proves that several of Gopal'a ribs had been 
fractured by blows, Gopal was a very old 
, man'and it is highly. improbable that he 
` alone would offer'any resistance to an armed 
‚Бапа, e The inference is that the blows were 
‘inflisted in order to induce him to disclose 


‘property and it is поб eredible that the 


burning was aseidental, Tho learned Sessions 
:dudge has remarked that ‘the accused did. not 
intend to-kill Gopal but the intention was to 
‘torture Gopal, an old man of 70 or more. 
The fact that several ribs were broken indicates 
‹ that the intention was to sausa very grave bodi- 
ly injury. A man mnst be, held to know the 
natural consequenees of his gets, and it, waa 
natural and almoat inevitable. that an old 
man would succumb. to. sueh severe torture, 
‘The-assailants then knew that the beating 
‘and extensive burning, were likely to, cange 


‘Gopal’s death “and the second lange ., o£... 


- D 
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‘Serious one and was also deliberate. 


:'.Mahtabsingh is to. 


.his statement j 
. Takhataingh suggested the, dacoity and had 
»made the same suggestion before. Takhat- 
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section 300,- Indian Penal, Oode, applies, 
The fourth clause appears to. ns to refer to 
acta of a different nature: see Jhagru Gond v, 


- Emperor (7); 1% is quite clear that none.of 


the exsepkions to section 300, Indian Penal 
Code, applies. Gopal then was murdered.. : 
- 84, :We proseed to sonsider the question: 
of punishment, The offence was a. тея 
e 
appellants joined together and: travelled ` 
many. miles with the intention. of sommitting 
dacoity. с In the. course, of the, dasoity , an- 
old man. was murdered in a, brutal, manner. 
Tt cannot .be urged that, transportation for 


‘life is am excessive punishment for any one 
` of the band, LA 


85. ' Takhatsingh has been: sentenesd to 
death on the ground that he was the leader 
of the baud, T | Soa 

. His own confession indicates that this was 
the ease. The ornaments. were brought to 
‘Hirapur, the village in whieh: Takhatsingh 
resided,: for division,» The - evidence, of 
Benisingh . shows clearly that Takhatsingh 
was the leader. Benisingh ‘states that after 
the dacoity, each of the dasoits was searched 
at the instanoa of Takhatsingh and. each 
‘produced what property he:had, · The cash 
-wag distributed and  Takhatxingh had . a 
double share: Tag notes that remained were 
kept; by Takhatsingh, The evidense of 
the. same  eifeet. 
Mehtabsingh : states that’ Takhatsingh 
suggested they should go to Pamakhedi. 


‚Не also says-that. when the -money was 


disbributed 'lakhatsingh got- two stares. 


.Takhatsingh. promised to distribute shares 


of the ornaments later. . Тһе eonfessions of 


‚Ме oo-aecused with hardly an exoaption 


speak of Takhatsingh ав the principal man, 


. Thus .Bapu says that Takhatsingh dis- 
tributed the cash and later, the ornaments; 
‘Of, Exhibit P-13, Deosingh says that Takhat» . 


singh paid him Rs. 10 and promi:ed:to pay 
the balance: afterwards. „Onkar „Korku, im 
(Exhibit P-18), says that 


singh distributed. the property. There are 


. admitted fasts which .indicate;that Takhat- 
. singh was: the leader. 


He is said to һе 30 
years of.age, somewhat younger than some 
of theaceused: but he gave his oceupation 
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as eultivator and muafidar, He admits that 
two guns, three swords, caps and eartridges 
"Were found at his house. 


he was 
entrusted with the booty for division there 
&éems no doubt that he could exereise control 
over thé band, He must have been well 
ware of the preparations for the torture of 
the old man and took по steps to stop them, 
We -consider that the sentenee of death 
passed on Takhatsingh is proper. 

: 86. Sambhu and Govinda have been 
senteneed to death on the ground that Sambhu 
aétually—set-fire to the eloths wrapped round 
the..Bania’s arms and that Govinda gave him 
direst assistance. We have remarked above 
ithat. great égution is required in sarutinizing 
the-evidenea’ of the approvers on this point. 
The approvers do not implieate themselves 
во ;far as the actual murder of Gopal is eon- 
cerned, One of the aceused Nania in his 
confession (Exhibit P.37) has stated, that 
"Tákhatsingh "ordered the torture of the 
‘Bania ‘by «fire -and. Benisingh earried out 
shia. orders. .:.It is diffienlt.to say that it was 
simipossible.that:-Benisingh and Mahtab- 
smWiglisreally: took -a large share in the 
sSburning.and are now accusing Sambhu and 
s@o¥inda-in-.order_ to exeulpate themselves. 
‘inthe! Magistrate’s Court Mahtabsingh ag 
Ps-W..No,-20.says that Sambhu and Govinda 
veoaked rags: im kerosene oil, tied them to 
the Bania’s hands and set them on fire, and 
‘before the Sessions Judge he says that 
"Sambhu веб бге to the oloths. Before the 
:Magistrate she. stated that he and others 
‘tried to.extinguish the flames; before the 
-Sessións. Judgé ће stated that they went 
away while the Bania was still burning. 
“Benisingh’s story differs from that of 
-Mahtabsingh to à some extent. Bəni- 
‘singh said: that there were four men round 
' the Bania's body when Sambhu set fire to 
’ him: Sambhu, Govinda, Sukia and Nania, 
: He then says that he was looking the other 
t way for some part of the time as he was 
breaking open а lock, It is ёо be noted that 
none ofthe ' confessions contain a alear 
' admission that the aceused sonfessing had 
: special. guilt with regard to: the murder of 
Gopal: many of the confessions state that 
the confessing ,aesused was outside arid took 
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serned in' the burning, 
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по part inthe murder, The eonfecsions do 
not appear to us to be entirely consiotent 
on the point. We consider that it should not 
be held solely on tainted evidence that 
Sambhu and Govinda were direotly con- 
espesially as tha 
sceomplices:do not state that their guilt 
was equal to that of Sambhu and Govinds. 
We, therefore, reduee the sentenees passed on 
Sambhu and Govinda to sentences of trana- 
portation for life, The remaining appaala 
are dismissed, 
N. E, 
І Appeals disméased, 


MADRAS HIGH COURT. 
REFERRED Ter No, 50 or 1921, 
ОвтімииАт, APPEALS Nos. 307 амр 377 or 1921. 
September 19, 19921. 

Present : —Mr. Justice Speneer and 
Mr, Justice Kamaraswami Sastri, 

In В. T. No 50, or 1921. 

In re TANGEDYPALLE PEDDA 
OBIGADU-—Acovaxp No. 2-——Рвтвонпк. 

Ix Ов. А, No, 307 o» 1921. ` 
. APPEAL BY THE PRISONER AGAINST TAE BAID 
SENTENWOR. 
In Ов. А, No. 377 or 1921. 
Tas PUBLIC PROSEOUTOR— 
APPELLANT 
versus 
PULLASI PEDDA OBIGADU 
AND oTHERs—Accusep Nos. 1, 3 ann 4— 
-Responpsnra, 

Criminal Procedure Code (Act V of 1898 ss. 159, 
164, 364, 633—Confession—Oral evidence — Unrecorded 
conféssion to Magistrate during Police investigation, if 
admissible—Evidence Act (I of 1872), з, 91, 


Evidence may be given of a confession provided 
that it bə поб excluded by an express provision of 
law, whether made toa private person, orto a Magis. 
trate otherwise than in the’ Gourse' of an enquiry or 
other judicial proceedings: it may then ba'proved, and 
must Pe proved, if a& all, like any other fact. [p. 25£, 
col. 2 

A Magistrate is not bound to record state. 
ments, whetaer in the nature of information by 
witnesses about a crime, or admissions by peraons 
who have taken part. in а crime, if made іп the 
course of an investigation before the commencement 
of a trial or inquiry. Such statements are governed by 


„section 164 of the Criminal Procedure Code, [p. 260, 


ceoL].]—- ...... 
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Queeri-Rinpress v. Viran, 9 M, 224 -at`p, 240; 2 Weir 
125; 3.Ind, Dec, (x. s.) 653, followed: 

While the Police were conducting an, investigation 
and collecting evidence of a murder, and the progress 
of their work of detection was béing watched by a 

* Magistrate ;deputád under section 159 of the Oriminal 
‘Procedure ‘Code, confessional statement regarding 
the offence was made to the Magistrate; he: made no 
‘written record of . the statement, ‘but at the trial 
before ‘the’ Court of Session he dépozed’ `ая to 
‘what the accused-admitted'in: hie presence, and the 
question was, whether the oral statement of the 
Magistrate was legally admissible in evidence: n 

` Held, that the mere fact that the Magistrato 
had failed to recordthe admission made to him in 
writing would not render his:oral statement ав to 
what the accu sed had said inadmissible i in evidence, 
[p. 267, col. 1 ] 


. Obiter.—Reotion 688 of the Criminal Procedure 
Code can only be invoked when there is somé written 
récord but that record is defective through some error 
in not strict ты the provisions of section 164 
or séotion 364, thé object being’ to take auch recorda 
out of the’ excludiàg provisions ot séétion 91 of the 
Evidence Act,[p. 267, col, 1] 


"Trial referred by the Court of Session 
of the Cuddapah Division for sonfirmation 
of the sentence of death passed upon the 
gaid'prisonér in Osse No. 10 of the Calendar 
for 1921. 


‘Appeal under зы; 417 of the Code of 
Criminal Procedure, 1898, against the aequit- 
tal of the aforesaid accused Nos. 1, 3 ара 4 
by the Sessiona Judge, Onddápáh Division, і in 
the:said Calendar Case ENG: 10 of 1921 on ый 
file. 


Mesers. S. Ranganadha pow and ОМ. Go- 
ишн Naidu, for the Appellante, 
. 


The Publis Proseeutor, for the Crown: 
JUDGMENT. . 


, BeusoEB, J.—In the Sessións Court five 
пећ of Tarla caste were tried for the murder 
of Kuppuswami Iyengar, late Poliea Sub. 
Inspeetor of Chekrayapet, but the '&esond `ac- 
sted alone was found guilty апа cónvieted 
ander. section 302, Indian Penal ‘Code, 
There is before us an appeal preferred by Gov- 
ernment against the aequitta] Of accused Nos. 


l;Sa2nd 4, and the sentéries of death passed ` 
on.the seeond laveused has some mp for con- . 


firmation. under. sestion. 374 of the Oriminal 


i 
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Prosediira ode, The dase of thé fifth à feeds. 
ed is not before us, 

Tt was proved by the КЫ Poliso 
Officer's wife, Р. W, No, 20, that -ahe last saw 
her husband at ЗР, м, on February: 20th 
1920 when he left his:house at Kumarakalya 
for , the Police Station at Ohekrayapot saying 
‚һе would return at night.: It was proved 
"y P. W. Nos, 12 and 18, .gonstables- of 
that- station, that he worked in the station 
that day till 6 P, м, when he left for ‘home, 
He was last seen alive by two Muliammadazs, 
P. W, Nos, 17 and 18, ‘near Gandikovur, 
a village which lies midway’ “between. 
‘Ohekrayapet and Kumarakalva. About: ‘the 
ваше time a. blacksmith, P. W, No, 24, says 
‘he saw. the five aseused crossing: the Papagii 
river in the direction of Gandikovur and a 
‘man in white, who may have “been thé 


, deceased `(ехвер& for the fact that Р, W., No, 


18 says he was wearing a dark ебаб) dessend 
into the 1 river. bed from the Gandikovur ‘side 
just as P. W. No. 24 was -about: to 
ascand by’ the separate Раф to“ Bojiiteddi. 
varapalli, А i 
The evidence to eonnest the 'esoased: with 
the erime sonsiats, firat, of sontessional atata. ` 


: monta which they eash made in turù ‘on 
_ April 12th 1920 to ‘the Deputy Magistrate. - 


of Royachoti, P. W. No. 2; seoondly,: of 


. evidenee of conduct in pointing’ ont on April: 


13th certain “human remains whiah: one К, 
Pedda Chennugadu, who is not an accused ot- 
a wiiness'in this trial, had- shown òn April 
10th on the top ofa, "bill ‘ealled: Rrramatti 
Kanamma, and some charred bones coneealed 
in a sleft in the rosk a fnrlong away: whieh 
Ohennugada had not previously shown} third: 
ly, of evidence of 'eonduot in showing. a plàso 
in sesond ascused'a field гош whiati the village 
Мапа extracted s bundle sontaining tha 
fragments ofa watch which, is proved én: 


olusively to bava belonged to the déseàsed - 


Kuppuswami Iyengar; ‘and lastly, of- the ' 
statement of P, W. No, 24 tliat the ‘aeeused | 
were seen in the neighbourhood · of: ‘the plaós ' 
where the deseasad was ‘last ‘sean ‘saliva айй 
«were shouting ag if drunk, en? the: ‘atatement’ 
of “P. W. No. 15, toddy ‘shopkeeper ` at 
Kumarakalva, that he sold- them: toddy that 
eveniàg, * | j Be у. 
cove dS Qut 

The' firat question for dacision ig whether 
the-oral evidense of the Daputy ' agistrate 
is admissible to prova that ‘the. acsased -con- 
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fesced to the crime of having drowned the 
Sub-Inspeator in the river. 

In his further examination this Magie- 
“trate has explained that he did not:resord 
„those confessions under section 164, Oriminal 
. "Procedure Code, as the section does not make 

' it obligatory that he should do so and he 
thought.that if he wasted time on formalities 
the material objeets might disappear: in. the 
‘meantime. He has nof explained why he 
did not record these eonfessions either at 
"Erramatti Kaname or after he and the aceused 
returned to, his. camp. Не says he was 
‘acting as a. Magistrate but was not holding 
‘aby: trial or preliminary enquiry but was 
enquiring into the erime under sestion 159 
under the directions of the District Megistrate. 
“That is a, section which authorises Magist- 
‘yates, who are empowered to take aognizanse 
‘of offences upon.a Poliee report, to direct. an 
investigation or. to themselves proceed to 
‘hold a preliminary inquiry upon reseiving & 
reportof the sommission of a eognizable 
offense or to depute a Subordinate Magistraté 
{о do so, From the definitions in section 4 
(1) and (4) it appears that "investigation 
Ча a word aonfined to 'proseedinga of the 
"Police or persons other than Magistrates, and 
that “enquiry” is the word appropriate to the 
proseedirgs of Magistrates prior to tria]. 

The expression "preliminary enquiry" in 
geetion 159 appears to be used in а different 
‘sense from its use in section 288, where 
it refers to inquiries under Chap. 
ter XVIII prior to eommitment to the 
Sessions, which are held after the Police 
investigation is eomplete, after a eharge- 
‘sheet is drawn up, and after the acsured is 
forwarded under custody under sestion 170 
to the Magistrate empowered to take eogni- 
'zanse of the case. . Я 
' After а person is taken.as an aceused it is 
made obligatory upon the Magistrate who 
‘examines him to record the whole of tke 
questions put tohim and the answers given 
Љу him under section.364, Oriminal Procedure 
Code. · But statemente, whether in the 
nature of information given by witnesses 
‘about a crime or admissions by persons who 
haveitaken part ina erime, if made during 
"the eourse of an investigation before the 
commencement of а trial or inquiry, are 
„governed - by.. section 164, and this section 
‘permits Magistrate to record the same 
"without compelling them to do во, 
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. In this ease it does not appear that the 
Deputy Magistrate’ made any inquiry. inde- 
pendently of the Polics or resorded any state. 
ments from the available witnesser. The 
Polise were conducting an investigation and’ 
collesting. evidenee of the orime. The 
Magistrate was watehing the progress of 
their work of deteetion. Under such circum: 
stanees he was not bound by law to record 
in writting what was-said to him. 

. ' The law is stated by Brandt, J., іп Queen: 
Empress v. Viran (1) thus: "Evidense may be 
given of a, sonfession provided thatit be not 
exeluded by an express provision of law, 


‘whether made toa private person, or to a 


Magistrate otherwise than in the course of an 
enquiry or other judieial proseedings; it may 
then be. proved, and must be proved, if at all, 
like any other fact."- ° 

In Emperor v. Maruti Santu More (2), 
Shah, J., вате his reasons for thinking that, 
in spite of the use of the expression “may. 
reecrd” in section 164 (1), it was the inten. 
tion of the Legislature to make all sonfessiona 
matters required by law to be redased to the 
formof a document. Не relied on the implisd 
purpose of the: sgetion.and оп the terms and 
the existence of seation 588; tut Hy ward, J., 
who sat with him, dissented from this view 
and observed that, “if it was intended to make 
oral atatements whish would bo. relevant 
when шае’ о private persons, irrelevant 
when made to Magistrates, then there would 
surely have been express provision that such 
statements should not be proved exsept by 
writings duly recorded by Magistrates,” and 

it would not have been left to mere implica. 
tion from the provisions relating to the 


-manner of proof of such writings when 


resorded by Magistrates under section 533 
of the Oriminal Prosedure Oode;! , With due 
respest I am unable to adopt the view taken 
by Shab, J., .whish:is founded partly on 
theories as to implications tobs drawn from 
eertain seetiong, whereas the law io: always 
precise in stating. what ‘шау? end what 
“shall” be done, and partly on four. decisions 
ofthe Bombay High Oourt which » became 
obsolete by the enactment of sestion 533 
in the: Coda of 1582, In Emperor v. 


. (D), 9M. 224 at p. 240; 2 Weir 126; 8 Ind. рес 
(х. в.) 553. `’ ae ` 

(2) 64Ind, Саз, 465; 21 Bom. L. R. 
І, J. 65. { 


1085; 21 Cr. 


oh E 


і 
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, Inve TANGEDYPALLE PEDDA OBIGALU. 
| Gulabs (3) it was held that mo evidence 
` could. be given of the terms of а sonfession of 
anaecused person made to a Magistrate, exeept 
, the reeord, if any, made. under section 364. 
That was a ease in whieh i6 was found that 
the Tabsildar was -astually sonducting an 
inquiry ав a Magistrate when the statement 
was made to him and, therefore, section 364 
_ Strictly applied, When no record аё all had 
been made: of Gulabu’s statement, in spite 
of the provision in &eetion 364, that the whole 
-Ofthe examination of an sceuced including 
` the questions put to him and every answer 
.given by him shall be -reeorded in full, 
‘seotion 533 was inappliesble and no oral 
evidence could be admitted to prove what 
,Gulabu said. It-is quite plain that section 
538 can only be invoked when there’ is 
some written reeord but that reeord is 
defeotive through some error in поё strietly 
following the provisions of section. 164 
or section 364, . The-objeet, apparent from 
the words . of. the section, is to take sueh 
reeords ont of the exeluding provisions 
of. section: 91, Indian Evidence Act. Queen. 
Empress v. Bhairab Chander Ohuckerbuity . (4) 
whieh bas been cited for the defence, im not 
really helpfal in considering’ the value of 
unrecorded confessions. It dealt with a ease 
where statements, were recorded by a Magist- 
rate i in tbe ecuree of ‘an investigation under 
rection 159 in the form provided by seetion 
$64 but withont ihe sertifioate required by 
gestion 164, to the effect that they were made 
voluntarily. 
. I hold, then, that the oral statements, of the 
Deputy "Magistrate as to what the aseured 
admitted. in his presence are not inadmissible 
on accaunt of his failure to reeord them in 
writing. . : 
„ The next question is whether the eon. 
` {essions spoken to by the Deputy Magistrate 
were made voluntarily. Seetion 164 provides 
that. a Magistrate should not record eueh.a 
confession unless upon questioning .the 
acsuced he has reason to believe that it was 
made voluntarily.. ` 
The Deputy Magistrate now deposes that 
these eonfessions were, made voluntarily and 
that the aecused said they were voluntary. 
‘Bat the eonditions under which they were 
given make it very doubtful whe:her he was 
(8) 19 Ind, Cas, 807; 85.A, 260; H А. 1,7, 286; 14 


Or; І. J.211 ^ 
[Ww 20. WN 702, 
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rigbt in his supposition. The acsured did not 
come forward spontavecusly. They were in 
Polise custody at the time, accused Nos, 1, 2, 
3 and 5 being charged with theft of sheep and 
the fourth aesused being put up for giving 
security for gocd behaviour. They were | 
brought over from the Poliee Thana to the 
Chattram where Р. W, No. 2 was halting, The’ 
Polise Inspevtor first put questions ‘and 
then the Deputy Magistrate put questions to 
eaeh accused in turn. К, Pedda Ohennagadu 
had three days previously shown the Inspector 
the aave where the human remains were . 
hidden. Tho aeoused repeated the process, 
First aceused -said that they drowned, ‘the 
Sub Inspestor at the instigation of ‘Baya 
Reddi and Pedda Roshan who were looking 
on, It ia possible that he may have had an 
idea that if he gave ‘information against 
Baya Reddi ard Pedda Roshan he would be 
taken as an approver like Pedda Chennagadu 
and would be let off on the eharge of theft 


. of sheep. So, also with. the other: accused, 


16 is difficult: to- eoneeive that they. all. con. 
fessed to the murder without Spy: threat’ or 


.promiceor other indueament, 


In this case the guarantee that тоша be - 
afforded by the Magistrate's éertificate under 
section : 164: (8), written _ at the.. ‘time : the 
eonféssións were made is wanting . „owing to 
they taid.. “Thera ir, moreover, some. un- 
certainty. as to what each aecused said; as 
‘it ia too: much to’ suppose ' that the ` Deputy 


. “Magistrate” satried in his head the astual 


words -used-by each aceused during the 
year that elapsed between the -date:of the 
wonfessions and the date of: his , debosing 
‘in the Sessions Court, Without, ' knowing 
the "words in which the sonfessions of guilt 
меге made, it is impossible to ‘judge of 
‘their’ genuineness from the language, : 

` I hold, therefore, that the evidence as to 
the “confessiona must be. exéluded as Tam 
not satisfied that they were voluntary. ` T 

. Without.them. there is no’ ‘proof’. that 
Kuppuswami -Iyengar, was murdered or 
that the bones shown at Erramettri Kanama 
wero his, The Publio: Proseeutór soncedes 
‘that. if, the tonfessions. were. left. out, the 
reat. of ‘the. 'evidenos, is: insuffisiont to. sus» 
tain the conviction of the aceused,. ' 

‚ The second aseused is, therefore, acquitted, 


his conviotion and sentenee being sat aside... 
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BAZA HUSAIN V, MEHDI HASAN, 

Criminal Appeal No. 377 of 
dismissed. 


KuMARABWAMI SASTRI, J,—I agree, 
Y. N, Y. 


1921 ів, 


Oonviction set aside, 


"OUDH JUDICIAL COMMISSIONER’S 
; OOURT. . 
' Onimixat RerkRENOE No. 6 or 1922. 
; February 23, 1922. 

: Présent:—Pandit Kanbaiya Lal, J, C. 
Mirza RAZA HUSAIN— 
COMPLAINANT 

versus 
MEHDI HASAN— 
ACCUSED, 
‚ Criminal Procedure Code (Act У of 1808), ss. 145, 
146, proceedings wnder—Finding as to likelihood of 
breach of {peace—Insufficient evidence—Revision— 
Attachment, when to be ordered—~Receiver, appoint. 
ment of. 


Mirea M. 


A purchaser of agricultural land atan execution 
sale applied for the mutation of names in his 
favour. While mutation proceedings were pending, 
he filéd an application under section 145, Orimi. 
nal Procedure Code, alleging that a breach of 
the peace was apprehended because of interference 
in’ ihe collection of rents of the property. The 
Magistrate passed an interim order of attachment 
of the property and fixed a date for hearing the 
application ; on the date of hearing, the Magistrate 
without recording any evidence but relying on the 
evidence recorded in the mutation proceeding came 
to the conclusion that the applicant was in posses. 
sion and that the existence of conflicting claims ren- 
dered a breach of the peace probable: 

Held, that the finding was virtually & finding based 
on no‘ legal evidence, because the Magistrate was 
not justified in importing his knowledge of the 
evidence in the mutation proceeding, while that 
proceeding was yet undecided, into thé case, and 
that the finding was.open to revision. [p, 269, 

ol. 1. А К + 
А а Koer v. Muneswar Tewari, 84 О. 840; 6 Cr. 
L. 1. 452, followed, 

The attachment referred to in section 146 of the 
Criminal Procedure Code can only be made, where 
the Magistrate is unable to decide which party їй 
in, possession,‘or decides that none of them is in 
possession. |p,209,col.L] . 

The mere. passing, of an interim order of attach. 
ment does-not by itself justify.the appointment of a 


Receiver, [p. 269, col. 1.] 
Oriminal referenee by the Deputy Com. 


шіввіопег, Lueknow. . ....... ....- 
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Syed 41: Mohammad, for the Complainent, 
The Government Plesder, for the Accused, 


' JUDGMENT.—Thia is а referense by tke 
District Magistrate of Lucknow, recommend- 
ing the setting aside of an order passed by 
a Magistrate of the First Olass, attaehing 
eertain property and appointing a Receiver 
to take charge of the same under seotion 
145 of the Code of Oriminal Procedure. 
The reeommendation of the District Magis» 


trate is that inasmueh as the order 
had been passed without any enquiry 
the proseedings should be sent back 


to the Magistrate for disposal aseording to 
law. 

It appears that two villages had been 
sold in execution of а deeree obtained by 
Musammai Atia Khanam against Mehdi 
Hasan Mirza. The judgment-debtor filed an 
application to set aside the sale, but wao 
unsuscesBÍul and the sale was sonfirmad. 
An appeal from the order, refusing to cet 
aside the sale is, however, stated to be 
pending before the Commissioner, Meanwhile 


' the auction-purchaser obtained formal роввэв- 


- 


sion over the property sold through the Civil 
Court and applied for mutation of names 
in his favour. The mutation proceeding was 
stayed by the Commissioner, The present 
application was filed by the =өпөга| sgont 
of the auction-purehaser under sesetion 145 
of the Code of Criminal Procedure while the 
mutation proseeding was pending. His 
allegation was that a breash of the pesos 
was apprehended, because the judgment- 
debtor, Mehdi Hasan Mirza, was interfering 
with the collection of rents. The learned 
Magistrate passed an ad intersm ofder of 
attachment of the disputed property and 
fixed a date for the hearing of the applica- 
tion. An objestion was filed by the judg- 
ment-debtor to the effect that he was in 
possession of the disputed property, that 
there was no danger of .& breaeh of the 
peace and that the general agent of tha 
auetion- purchaser had no power to make the 
applieation. 

The learned Magistrate took no evidence 
from either party and relying on the evidenoo 
which had been recorded in the mutation 


. proseeding came to the conclusion that the 


possession of the auetion- purchaser had baen 
satisfastorily established and that the 
existence of the eocnflisting claims rendered 


Vor, LEK 
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BANGA OHARDRA DÈ e. ARXODA GHABAN GHOWDHURY. 


& breach of the 
probable. 

He was not justified in importing his 
knowledge of the evidence resorded in the 
mutation  proeeediug 
assuming thata breash of the pease was 
likely, The mutation proseeding is still 
undesided. Even the proceeding sonnected 
with the tonfirmation ofthe sale is the sub- 
jest of an appeal pending before the Oom- 
missioner. The finding is thus virtually a 
finding based on no legal evidense and, as 
pointed out in Kolka Koer v. Muneswar Tewari 
(1) and Jhengar v. Batj Nath (2), it ів open 
to revision, 

. The order appointing a Reseiver to {ake 
charge cf the property under section 146 
of the Code of Oriminal Prosedure is also 
questionable, The attaehment referred to 


pease at any time 


in section 146 вап only be made, where. 


the Magistrate is unable to decide whieh 
party is in possession or deeides that none 
of them is in possession. 
decision in this вава. ) 
inierim order of attachment does not Бу itself 
justify the appointment ‘of a Reeeiver, unlega 
on'a subsequent enquiry the appointment of & 
Heseiver is found neeessary by any of the 
alternative siraumstanses above referred to. 

, Section 146, clause (2) of the Code of 


Criminal Prosedūtè refers to the attachment’, 


mentioned in aJause (1) of that seation, The 


finding of the Magistrate that the auction: 


purohaser was in possession, unsupported as 
it is by any evidenae, i is not consistent with 
the order appointing a Receiver and neither of 
them can stand. ы 
The order of the Trying Magistrate is, 
therefore, set aside-and the proseeding sent 
bask for® disposal according to law. The 
ad interim attashmenf will sontinue. 
EMT , Order sei aside. 


(1) 84 C. 840; 6 Cr, 1. J. 452. ` GE 
‚© 19 Ind. Oas, 709; 11 А, І, J, 580; 14 Or, L J. 


into this ease aud: 


There is no such. 
The passing of an: ad. 


CALCUTTA HIGH OOURT. : 
ORIMIAAL Hxvistos No, 109 or 1922. 
Marah 28, 1922. 

Present :—Mr. Justios Walmsley and 
Mr, Justiee Suhrawardy, 
BANGA CHANDRA DE axp OTHERE— 
Асссвкр Nos, 1 то G—PerTITIONNRS 
versus di 
ANNODA OHARAN OHOWDHURY-— 
Oprosits Party, 

Oriminal Procedure Code (Act V of 1898), з. 289 

—"game transaction," meaning of —Lest. 

To determine whether two or more acts constitute 
the same transaction within the meaning of section 
289 of the Code of Oriminal Procedure’ a good 
working test is the proximity of time, unity or 
proximity of place, continuity-of action, and com:. 
munity of purpose or design. |р, 270, col, 2.] 

Amritalal Hazra v. Emperor, 29 Ind, Cas. 518; 42. 
С. 957 at p. 988; 21 C. І, J. 881; 16 Or. І. J. 497; 190, 
W. N. 676, referred to. 

Six ` persons were tried together erd -convicted 
under section 500 of the Indian Penal Code in 
respect of two petitions filed by them ina criminal - 
case containing objectionable remarks against the 
character of the complainant. One of the petitions 
was filed by four of the accused and the other 
petition was filed by the remaining two. The.. 
wording of the petitions was differant but the’ 
substance of the allegation against the complainant 
was the same, the potitions were signed by the- 
same Pleader, and they were presented on the same. 


дауу in the same саве, and, apparently, at the same 
me: 


Held, thatthe joint trial was not bad in law. 
270, col. 2.) ж Ф. 


Oriminal revision . against an order of 
the Sessions Judge, Chittagong, dated the’ 
5th Desember, 1921, modifying that of the 
Sub- Deputy Magistrate, Chittagong, dated: 
the 18th November, 1991. Е 


Babus Panchanan Ghose, Manindra Kumar 
Bhose and Girish Ohandra Banerjee, for ‘the’. 
Petitioners, © 

ү 


Babus Dasarathi Banyal and Р 5 
Ohandra Sen, for the Opposite Party. — 


J UDGMEN T. 


* 
> 


y 

: Warustry, J;— The six Seine: have? 
been sonvicted under sestion 500, Indian - 
Penal Code, and sentenced to Pay. fine of ; 


one hundred rupees eash- uu 


Briefly stated, the facts are that ihe. bi. 1 
tioners were ordered to show cause why. they; . 


arg 
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BANGA CHANDRA DE €, ANNODA CHARAN OHOWDHUBRY, ^ 


should not be prosesuted , under seotion 188, 
lndian Penal Code, for disobeying an order 
passed under sesbion 144, Oriminal Prosedure 
Godse. They eame to Court, and Nos. 1 to 
4 fled one petition, Nos, 5 and 6 another 
petition, and in both these petitions ob- 
jeetionable remarks were made about the 
charaster of the complainant. 

The aonviction is in regazd to theae offenaive 
remarks, Its sorrectness is assailed on two 
grounds; the firstis that по offense уаз 
eommitted and the seeond is 
offenders sould nob be tried togather. 

Ав to the first ground, it is conceded 
that the expressions are defamatory, but 
itis urged that they come within the ninth 
Eixosption to cestion 499, Indian Penal Code. 
Phe resent decision of a Fall Bench of this 
Oourt randers it impossib?e for petitioners to 
elaim absolute privilege. They must show 


that the imputations were made in good faith , 
Thisisa matter 


of evidence, and I agree with the learned ~ 


and for their own protestion, 


Judge in the Court below that the poti- 
tioners bave utterly failed to establish either 
point. ` i 

It ів thé sesond ground that has been ргеѕв- 
ed most strennonsly. 
to state the fasts onse more.. Four of the 
petitioners filed one petition; two petitioners 


signed another ; the wording of the petitions ` 


38 different but ‘the substanse of the allega. 
tions against the complainant is the same; 
the petitions are signed by the same Pleader, 
and they were presented on the same day, 
in the same case, and, apparently, at tha 
same time. Now, each petitioner sommitted 
an offence at the moment when he authorized 
the Pleader to present the -patition and 


under sestion 283, Oriminal Procedure Code, 
there should have been a separate eharge: 


against éach petitioner for. his separate 
offeuse in a separate trial, unless it бап be 
held -that the cirsumetansas bring into play 
the provisions of sections 234, 235, 236 or 
289, The first three of these sections have 
no application. The last section 239 is 
the sestion which provides for more persons 
than one .being -tried jointly, and it runs: 
“ When more persons-than one-are accused 
of the :same .offence,-or of different -offenses 
aommitted in the same transaction ses sss ssa see 
they may be charged and tried together or 
separately as the Court thinks fit.” The 


question, thorefore, ів whether -the-petitioners - 


that the. 


It will ba convenient - 


committed offences in -the same 
aciton, The meaning of these last four 
words has been discussed in many cases, 
and опг attention has besn drawn бә 
numerous decisions, One of the latest pro- 
nouncementsis to be found in the ease of 
Amritalal Hazra v. Empsror (1) where the 
learned Judges said:—" It is nob possible 
toframe a somprehensive formula of uni- 
versal application to determine whether two 
or more acts eonstitute the same transac 
iion: bat cireamstancea whioh must bear 
оп the determination of the question in an 
individnal ease may easily he indiested : they 
are proximity of time, anity or proximity of 
plase, oontinuity of  astion, and come 
munity of purpose or design.” It appears 
to me that this sentenca supplies a good 
working test of what should not ba regarded 
аз the same transaction, Andifwe apply 
the test to the ciraumsatanees of the prasent 
case, we find that three of the fea'ures 
mentioned ara present. There wai pro- 
ximity of time, as I have already shown 
there was also uuity of place, and I think 
it is fair to infer q«ommunity of purpose 
from the fasts already mentioned. The one 
feature referred to in the quotation whith із 
wanting is continuity of astion,- bnt the 
explanation is that the nature of the 
offense presludes the possibility of con: 
tiuuity. 

In my opinion the petitioners have failed 
to make ont that the joint trial was bad 
inlaw, and І think, therefore, that the Role 
should be discharged, 

SunaawanDr, J,—I agree. 


В, N. | 
Rule discharged. 


(1) 29 Ind. Cas. 513; 42 C, 957 at p. 083; 210, L, 
J, 881; 16 От. L. J. 497; 19 C, W, N. 676. 
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* @IRYA DAYAL v. EMPEROR, ' 


OUDH JUDICIAL COMMISSIONER’S 
- * ^" QOURT. 
Овты1ндъ Ареілдлтіон No. 149 oF 1921, 
November 22, 1921. 
Present :— Pandit Kanbaiys Lal, J. C. 
GIRJA:DAYAL аяр OTHERS— ÁCOUBED 
, versus 
EMPEROR— OOMPLAININT. , 
Joint trial—Offence, same, against different persons 
atidifferent intervals —Trial, legality of. 


 Acoused—three in number—obtained the thumb im- 
pressions of ten different persons on blank papers at 
different intervals by falsely representing that this 
was being done by order of the Governmnt: they sub- 
sequently used these thumb impressions for the pur- 
pose of extorting money from each of the ten per- 
song, "who filed a complaint against them under 
sections 4!7/109, Penal Code, The accused were 
charged with one offencé and were tried jointly ab 
pne trial and convicted. The charge-sheet did not 
make it clear whioh of ‘the acoused persons мав 
being charged with sbetment and which of them 


was being charged with the substantive offence: - 


Held, that the offences were separate and a joint 


trial of the -accused fór ten offences was nof only: 


irregular bub illegal and that the accused had been 
prejudiced by the procedure adopted. 

, Uriminal appheation against an order of the 
"Fourth Additional Sessions Judge, Lucknow, 
dated the 18th Oetober 1921, aonfirming that 
of the Distriat. Magistrate, Unao; dated the 
2nd September 1921, . 

, Mr. B.F, Bahadurst, for the Accused. 

_ The, Government Pleader, for the Crown. 

` JUDGMENT.—The acoused Gurja Dayal, 
Tare and, Narain have been convieted on & 
sharge under sections 417/109 of the Indian 
Penal Code. Girja Dayal has been sentensed 
to rigorous imprisonment for six ménths, 
Тага to a fine of Re, 300 and Narain to a fina 
of Hs. 20° | | 

. The case has not been properly tried. The 
story for the prosecution was that on the 
2nd Mareh last Narain aecused went to Jhao 
and told him that Girja Dayal Patwart 
and Tara Lamburdar wanted him, Бао went 
and found them at the door of Tara. He was 
asked to affix his thumb impression on two 
blank papers and was told that there wasa 
Government order, requiring that to be done in 
aonnection with the sensus, 
affixed hia thumb impression on those papers, 
On the 23rd -Marsh 192: Narain went to 9 
other persons aud ealled them one by one 
to the door of Tara at different times. 
Flash was made to afix his thumb impres- 
gion [опто fseparate blank papers {under 
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- aesused persons set aside, 


Jhao thereupon . 


` 


similar pretences. About five or віх days 
later Girja Dayal told the abova persous . to 
pay him Bs. 5 each and that if they did not do 
so they would suffer as their thumb impreations 
had already been obtained. Nothing was, 
however, paid by them. 

Onthé 15th March 1921 they filed a com- 
plaint eharging Girja Dayal, Tara and -Narain 
with offences under sections 417/109 of the 
Indian Penal Code. The trial eommenced 
before the Honorary Magistrate and was вар: 
sequently transferred by the, District -Magis- 
trate to Мв own fle. ‘The asauced were 
charged with one offense, though, if the story 
ofthe prosecution wes true, they were liable 
ta be charged with as mary offenees as the 
number of persons who were cheated, provided 
the sheating was nob done at one and the same 
time or вва part of the same transaction. The 


, eomplainünts ‘stated that they were talled 


separately aé. different intervals. Some, of 
them might have: been at the plaoo of Tara 
atone and ihe ssme. time, The offences 
were allthe same separate, and à joint trial 
of the aecused persona for ten. offences was not 
only irregular but illegal. The charge sheet 
did not make it clear which of the agaused 
persons was .bsing charged with abetment 
and whieh of them was being sharged” with’ 
‘the substantive offence. The accused were 
prejndiesd by the prosedure &dopted, . 

The applieation is, therefore, -allowed and 
the conviction and sentences passed on the 
The case will ba 
re-tried after splitting up the charges and 
‘re-framing them so that the accused persons 
may not be tried for more than three eharges 
of the came kind in one trial and the partieular 
offense eharged may be clearly specified 
against each, The Distris& Magistrate will 
depute some other Magistrate subordinate to 
him to conduct theseitrials, i 
We Or AL | 

| Application allowed, 
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RAMASWAMI MUDALIAB t, EMPEROR. 


MADRAS HIGH OOURT.: 
Oriminat, APPEAL No. 147 or 1922. 
. September 1, 1922. ^" ' 
Preseni:—Mr. Justice Krishnan. 
A. S. RAMASWAMI MUDALIAR ` 
AND ANOTHER—ÀCOUSED—À PPELLANTS 
` ` " versus 


EMPEROR— RESPONDENT. 
Penal Code (Act XLV of 1860), s. 294 A—" Keeping 
office for purpose of drawing lottery"—Actual drawing 
not necessary, і 4 wo uox 


* Anoffence under section, 294 A of the Penal Code 
is made out when ‘it is shown that the: accused ‘kept 
än office where he carried on. the necessary prelimi- 
nafy work for running a lottery and received the 
lottery moneys and which he held out to the public 
ав the place where the lottery would finally be drawn, 

Orimirial appeal against an order of the 
‘Court of the Chief Presidercy Magistrate, 
Кашоге, Madras, in Oase No. 328 of the 
‘Calendar for.1922, COMUNES 

"Mr. T. 8. Anantaraman, for the Appel- 
Jants. — — ‚ 

' Mr. J. 0. Adam, Pablio Prosecator, for the 
‘Crown, ` ( 

'"JUDGMENT.—The ойу eontention in 
this ease is that the aesuse ‘are пої guilty 


under the first ‘clause of section 294 “A, - 


CS 


. Indian Penal Code, 016 only under the sesond . 


‘slanse, ав it is said there was’ no actual 
‘drawing of the lottery. The first eiause of the 
section Spsake of keeping an office for the 
"purpose of drawing any lottery.” Ithiok the 
sonditions for the application of that рагі 
of ‘the section are complied with, when’ it 
is shown that the aseussd did keep an offise 
where they earried on the necessary pres 
liminary work for running а lottery and 
received, the lottery moneys, and which they 
held out (o the publis as the plase where the 
lottery would finally be drawn. Exhibit U 
Shows that they did have’ such ап offise 


and they kept it for the purpose of carrying 


"on all the business eonnested with the 
lottery and for drawing the lottery when 
the time arrived for it. I think the Magistrate 
was right in the view he took, | 

Sentences are not heavy, considering 
the loss eaused tothe public by the action 
of the aeeused even if they themselves did 
not’ benefit much by it. | 

The appeal is dismissed. 

Y. Ne Ve Appeal- dismissed, 
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CALOUTTA HIGH COURT. 
Oriminat Revision No. 760 or 1921. 

. January 19, 1922, 
Preseni;—Mr. Justies Walmsley ond 
Mr. Justiee Suhrawardy. 

SITA NATH BHAGAT AND OTHERB— 

| PETITIONERS 
“versus 
RAMKISHORE MONDAL AND ANOTAER -= 


Opposite PARTY, 
Oriminal Procedure Code (Act Р of 1898), ss. 145, 
146 (1)—Order of attachment passed without examining 
witnesses present in Court, legality of. Е 


` An order passed under section 146, clause (1) of 
the Oode of Oriminal Procedure without examining 
алу of the witnesses of a party tothe proceeding who 
are present in Court is invalid. 

. Oriminal revision against an order of 
the -Sub.Divisional Magistrate, Rampurhat, 
dated the 28th June 1921. 

Babu Amulya Ohandra Sen, for the Peti- 
tioners. | 
. Babu Kanatdhon Dutt, for the Opposito 
Party. К 

- JUDGMENT, 

Watmswer, J,—I think this Rule must ba 
made absolute on: the ground on whioh ib 
was issued, On the 28th June last before 
the learned Magistrate ‘disposed of the case, 
a Hajira was filed showing that thirteen 
witnesses were present in Oourt to give 
evidense on behalf of the sesond party. 
None of them, however, was examined. 
There is nothing on the resord to suggest 
that it was at the wish of the second parby 
that the witnesses were not examined. 

In my opinion, the Rule must be made 
absolute: and the order passed uadgr section 
146, clause (1), Oriminal Procedure Coda, ` 
must ba-set aside and the learned Magistrate 
after hearing the witnesses produced by tho 
second party must dispose of the озз in 
assordance with law. i І 
Susxawanpr, J.—l agree. 

OB М. - - Rule made absolute, 


` 


Vole LX1X) 
NARAIN DAS 0, ABINASH CHANDRA, 


t PRIVY .COUNGIL. 
г APPEAL FROM Tan, ALtanaBip HIGH Cocnr. . 
: . Мау 28, 1929. 9 
- Present :— Lord ‘Buekmaster,-Lord: _ 
Atkinson, Lord Sumner, Lord Carson 
and Sir Jóhn.Edge; : 
NARAIN., DAS—APrzLIAST. 
versus 
: ABINASH CHANDAR anp- АНОТНЕЯ— 
"07 s - RESPONDENTS, i-a 
Hindw.Law—Joint family— Lease by manager—Mort. 
gage, improvident, in favour of lessee —Lease providing 
Tor deduction, of interest due on morigage-debt from vent, 
achether-equitable and fair— Lease to be -regarded as 
whole-—Tender, accompanied by condition, whether valid, 


, Where a-father, who with his infant son constitutes 
& joint family, grants.a lease and at thesame time im- 
providently mortgages a certain portion of the family 


. property.with the lessee, the lease, -if it provides that ` 


‘out-of the rent payable under its terms the interest 
that is due upon the mortgage-debt, should be deduct- 
ed, is, in effect, a collateral security for the mortgage- 
debt and puts the infant’s property into pledge to 
secure.the re-payment of the debts improvidently 
eoutracted by. the father. Such a lease-is unfair 
and inequitable in regard to the infant’s rights, and 
the father as manager of the joint family estate is 
hos justified in binding. the joint family.property by 
means of its terms,- [p.273, col: 2; p. 74, col 1] 
- А lesge-must be regarded as а whole and as it 
ptood-on the day it was drawn up. [p. 274, col; 1.] 
‘A tender, accompanied by a condition which 
prevents it from being perfect and complete, cannot 
be-regarded-as equivalent of payment. [р. 274, col, 1.] 
\. Appeal ‘from the Allahabad High Court, . 
bes NN JUDGMENT... . 2 

Log» BuckmMasTER.— Their "Lordships do 
not desire to hear the respondents in. this 
ease; for;.in theic‘opinion, the principle upon 
which it falls to be determined is one that is 
plain and can be simply atated, 

The appellant, Babu -Narain Das, is the 
lessee ander a lease grantod to him оп the 
12th SeBtember 1912, by onè Babd Shekhar 
Chand. Тһе lease in. ‘question _affestad а 
joint family estate that was held, by Shekhar 
-Ohand апа his infant. son, the. first respond- 
ent. Contémporaneoualy with tha lease two 
other dosuments were exéeuted, one was a 
sale. of а. part of the family .properiy -and 
thé other a` mortgagefor Rs, 50,000, ‘bath 
in;favour of the, present .appellant, . The 
lgase-was an unasual.dosument; and.it esrtaias 
ly does some credit to tha ingenuity of-bhe, 
Pleader who drew it, for he eontrivad фо 


secure thatthe’ I9ase.sbónld -at the.same time 

gerve:the.purpose of. :leas3, and. a sollateral 

svourity-for-the morüzagadob t, for: the‘tarms, 

provided that out of the rent payable: by- #6 
18 
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lessee under its terma-the interest that was 
dne to him upon. his: mortgage;debt should 
be dedupted,, the-result being.that, after all 
the different; payments had been made. as 
the lease provided, the..gross amount .of 
Ra, 16,775 rent was.redused to. Rs, 3,804. 
per annum. M, des em 

Procesdinga were--subsequently instituted 
on -behalf.of the infant son to obtain parti- 
tion of the joint estate, and a dearee was 
made on the 9th November 1914,. -granting 
thiselaim Тһе actual partition does -not 
&ppcav to have taken plage аф. present. Pro- 
ecedings were also -instituted for the purpose 
of setting aside the eontemporansous mortgage 
and the sale, and these ended.by . а sompro- 
mise, the effest of whieh was that. all: that 
the infant eould reasonably claim as his share 
of the family estate was released from .the 
mortgage debt, and the sale-deeds. were -sot 
aside. That compromise did not deal with 
the lease, whieh was made the subjselL..of 
the subsequent proseedings out of whioh this 
appeal bas arisen. : 

The learned Additional Judge, before whom 
the matter first-came, found that the lease 
was ona whieh the father eould properly. 
execute in discharge of.his position às шап. 
ager of tha joint family estate, -He examined, 
all the rather unusual sonditions .of ‘the 
lease with: extreme minuteness, and came,,to 
the conclusion : that, проп the. whole, it was 
not possible for the infant to азвасё thatthe 
terms [were 80-unreásonable that: the lease 
should ba set aside, but in his minate ex. 
amination of the actual literal contents: of 
the document Һе appears to have overlooks 
ed what із the fundamental question that.lies 
at the root of the whole.of these prosesdings, 
that is, whether the lease as: .it-was; drawn 
with its: provisions_for applieation ofitho-rent, 
was a lease whish.eould. be regarded.as fair 


and reasonable and in;proper : ехегоіве. :оЁ -a 


manager's powers, . As :has already been 
pointed out, the lease was really in effest -a 
collateral .seeurity. for. the ‘mortgage-debt, 
and. the result was;that the infantis props 
erty. was..pat into :pledge- £o -839ure ;, the 
re-payment of the moneys in respect of, debts _ 
improvidently; contrasted by “hia father, 

Their Lordships think ,that.the whole of this 
matter is effestively summed; up in’ a-sentence 
of tho jüdgment:of the High--Court: where 
they-say’'that they.regard the lease as. an 
unfair and inequitable lease in -regard to- the 
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Plaintiff's -righte, and that the. offer - pat 
fcrward‘ on bebalf of. the appellant that he 
is prepared to makeall necessary alterations 
in’ the Jéase, in order to reduse it to a proper 
and reasonable form, is one-tbat cannot be 
considered for the -purpose of influencing 
their judgment, and with that opiriion their 
Lordships agree. It is impossible to.do what 
Counsel on behalf of the’ appellant have. 
ingeniously urged, to regard this provision 
for’ payment of the interest and any. other 
provision that might be regarded as 
. objestionable in the lease as in the natare 
of an independent bargain between the 
lessee and ‘the lessor which san be out 
out and separated frem the general stracture 
óf the lesse, ‘and then san Бе so dealt 
with that the infants property is relieved 
from these offensive’ provisions; The lease 
muat ke’ regarded asa whole. 16 must be. 
regerded-as it жав drawn on the 12th 
September 1913 and so regarding it their 
Lordships think it is impossible successfully 
to eontend that this lease is of sush. a sha- 
‘facter that would justify the manager of a 
joint family estate binding the joirt family 
property by mears of its terme, А 
" There only remains’ the sousideration of 
dite or two trivial points that have been raised 
ith ‘regard to the elaim for possession, and 
the:arrangement for payment of inferest on 
sertain sums of money to. which reference 
willbe made, - 5 | " 
t - The^elainr for‘possession ean be dealt with 
very simply. ' This estate has not been partie. 
tioned, though the decree for partition: has 
bsen made. "Тһе decrees appealed from cannot 
reasonably be ‘intended as a'decres to put 
the’plaintiff into physical possession of that 
whieh ві remains one undivided half of the 
whole.. -It-only means that he has been'ex- 
eluded from his proper share of the property 
jointly held, and: that he ів entitled to, 
poiséssion for the purpose of securing: his 
position, с. ME 
- With "régard to the other matters one 
question is вв {о the sum of Re. 1,100 paid 
into the:Bapk by the appellant consequent 
upon а 'férder that he made to the first re- 
spondent;: ~The - tender ‘Wwas.ascompanied. by 
h condition whieh převented it- being в perfest 
and éomplete: tender, and the ' respondent 
wás'under' no obligation tò accept it. It 
follows, - therefore} that that-sannot be: re~ 
garded as the’, equivalent of payment, and 


| 
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that eum, if it is still in: the control of the 
appellant, should bà banded over to the 
respondent as part of the payment whieh he 
has to make. If, in fact, it is in any way 
in joint/controlso -that it ean be affeatdd by 
an order of the Court, the Court will order 
that it be released and: the money ‘paid over 
to that respondent. · р 

With regard to the interest upon it, thore 
ів -nothing in the oircums'anees in which 
it was paid that can relieve the appellant 
from his liability to pay interest upon that 
sum. .]f it has earned interest that will go 
pro tanto-in reducing his liability, but subject 
to that his liability remains. | ., 

The final question with regard, to the 
amount of. interest that has been allowed 
sgairstthe appellant ean be disposed of in 
a few'senterces. The rate is 12 per cent. 
lt appears aesording to our notions in thia 
country, a high rate of interest, but that bas 
notbing whatever to do with the matter 
which their Lordships have to sonsider. “Ib 
may very well be that, having regard to tke 
local conditions in India, it із а very proper 
and reasonable rate to: impose, and their 
Lordships --єев по reason whatever why 
sny alteration shóuld be made as to the 
amount. |. . von e ERE 

It follows, therefore; . that this apreal 
must fail, and their Lordships will humtly 
advise His~ Majesty that it be dismissed 
with costs, : олет 

NMK ^7 


Apreal dismissel, © 


MADRAS HIGH COURT. 
Sxoonr Отт APPEAL No. 646 or 1920. 
January 17,1921.  , 
Present :—Mr, Justiee Spencer and 
Mr. Justiee Ramezam. ` 
RAMALAGU SERV ALI—PLAINTIPE— 
А APPELLANT 
: . versus j 
SOLAI SERVAI анр OTAERS— DEFENDANTS 
——RN8PONDENTS. : 
Limitation Act (IX of 1908), s. 18, Sch. 1, Art. 62— 
Outstandings due to Hindu family collected by member 
after separation, suit for. 
. Where one member of a Hindu family which hag 
become divided collects а debt due to the family and 
keeps it, & suit by the other member for recovery 
of his share is governed by Art. 62 of Schedule T. ta 
the Limitation Асі. T : ; 


Ver. LXIX) 
BHIV GIR 0, KHAZAN 918. 


- Arunachala, Pillai-v, Ramasamya Pillai, 6 M. 402; 2 
Ind, Dec. iN. в.) 660, -Yaidyanatha Aiyar у. Avyasamy 
iyar, 1 Ind. Cas. 408; 32 M.191; 6 M; L, T. 49; 19 
M. L., J, 94, Avancht Lakshminarasamma v. Avanchi 
Lakshamma, 21 Ind. Cas.. 894; 25 M. Li. J..581; 14'M. 
L. T. 825; (1018) M. W. N. &86, Sanhunni Menon vi 
бра Menon, 14 Ind. Сав, 254; 37 М, 881; 11 M. L. 
B25; (1912) M. W. N. 516; 22 M, L. J. 485 and беди 
Chidambaramma v, Begu Balayyd, “12 Ind, Cas. TOS; 
(1911) 2 M. W, N. 467, referred to: А " 
Per: Ramesam, J.—Section 18 of the Limitation “Act 
éannot apply ёо в cage under Art, 62 where there wag 
no fraud at the date whenthe payment was тай 
and the cause ‘of action arose. > - s 


* Second appeal against'a desree of the 
Oourt'of the Temporary Subordinate Judge, 
Madura, in Appeal suit No, 43 of 1919, 
(Appeal Suit No. 458 of 1918 ‘on tha #18 of 
the District Court), preferred against the 
desréo of the Conrt of thè Additional Distriet 
Murisif, Dindigu!, in Original Suit No. 45 
of 1928, (Original Euit No. 867 of 1917 on the 
fila of the Court of the Principal District. 
Мапа), - М ' a cU 
Ме. KS Jayarama Asyar, for the Appl. 
‘lant. ` ` ^ AP e. 
~ Mr, T-L. Venhofarüámana "Aiyar, fcr the: 
Respondents. > - Ё QC HR 
NE JUDGMENT. 
5BBENORR, J.— The lower Courte were 
vleatly right’ in applying Art; t2 of the 
„Limitation Act to the fasts of this case and 
Arunachala Fillat v Ramasamya Pillat (1); 
Vatdyanatha’ Aiyor v. "Adyasamty; Atyar (2), 
"Avanchi Lakshminarasomima v; — Avanchi 
Latshamma (3), ` Sankunnt Menon - v. 
Govinda’ Menon : (4) and Segu Okidamba- 
yamma v. Segu Ваїаууа (5): are anthorities 
for holding that this Article, and not 
Art. 55, applies where one member ofa 
family whieh has basome ‘divided: eolleats & 
idebt'duésto the family and keeps the amount; 
The colledtion having been made on 2nd May 
1909 this suit should have been brought 
before 2nd May 1912 ander Art, 62, i 
^7 Relianee is plaeed on first defendant's reply 
hofiee Exhibit O-2 as extending the period of! 
limitation, becanse the fast of: collection was’ 
gippressed therein gn:ll&h June 1909; Е 
?"But the plaintiffs cause cf action to eus 
arose by reason of the lat defendant having: 
а (1)-9:M. 402; 2 Ind. Deo: (мв) 509. : 


&«(2). Ind, Cas, 408; 82 M, 191; 6 M; E. 
M, L, 7.94 


48) 21-Ind.. Cas. 394; 
825; (1918) M. W. N. 88 

(4) 14 Ind, Oas. 264, 87 M, 881;1' M. L. Т, 325; 
(1912) M. W. К. 516; 92 M. L. J, 485, 

(5) 12 Ind. Cas. 704; (1911) 2 M. W, N. 467. 


25 MT. J, 681514 MeL. Т. 
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kept baók «the "plaintiff's: shára ‘when ‘he. 
collected it on 2nd May 1909 and’ thus. time’ 
had:slready begunto гап when “Exhibits ^0 
and 0.2 were exehanged, -- 2. oc os 
- I& has not béen shown that there: was any: 
active and fraudulent eonosalment from the: 
plaintiff of his тів о institute a suit at tha 
time when that right first асогцей Бо him, ~ ; 
‚ Section] & -of the. Limitation Act will, 
therefore, not help the plaintiff to the extent; 
of sreating afresh date for compating ;the. 
time for instituting this suit. > . ETE 
' This second appeal fails and is dismissed 
with costs. сз. сз? Era un 

Rawesam, JI agree. It is doubtfal- 
whether there is any fraud in the case во, пя 
to atizast tha application of Art,. 95 or. 
ssetion 18 of the Limitation Ast. There has 
baen no migrepresentation by the defendant 
unless.it be that the defendant's not eoms. 
munisating to plaintiff the fast of-thia-reaqipt 
of tha debt by him amounts to one, Bot, .ag 
there ig no finding as to relationehip o£, any. 
kind between the parlies.there ів no: daty 0: 
communicate [oide. Arunachala . Pillat MA 
Ramasamya Pillai (1) and: Vaidyanatha Aiyar 
v. Atyasamy. Aiyar (2) whioh imply this]. 
1fit is said that a duty arose at the tima when, 
Exhibit O-2 was sent, I think. sestion | 18 “of 
the Limitation Aet cannot apply to в oase 
under Art, 62 where there was no fraud 
at the date when the, payment was made and 
the cause of aetion arose, buf s subsequent 
ast of fraud was relied’on to save limitation. 
The sestion is inapplieable ta aueh, & case, ВВ _ 
we are not told how the interest has. фа be, 
dealt with.. Adanchi, Lakshminarasamma Vs 
“Avancht Lakshamma (3), is a ease where 
the fraud was аё the date of the partition and, 
therefore, not subsequent to the date o£. tha 
causa of action. emer are) ere 
Wee Fe . Appeal dismissed, .. 
5 — ` ua 2 ў са 

LAHORE HIGH COURT. . - 

: -Sacowp Orvis АўРВАП No, 1391 or 1921; * 
BU ..Deseniber 12, 1921. = te г. 
: | Present ;—Mr. Justise Abdul Raool.:c/* 
SHV GIB, Ohela oy PARBHAT :GIR—.; 
Prime; snp BHAGWAN GAR, Ohelai") 

- ôr BRAHM GIR—Deraypant=*. «зор 

Leo 3 c4 e APPELLANTS "4 2 SÉ SOA 
QU c TS ^ yersus. : cr ad} 
"KHAZAN GIB and oraens— Detanpaste— 
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Provincial Small Cause Courts Act, (1X of 1882), Bch, . 
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Il, Art. 85 (0) Suit to recover share of offerings at 
temple, nature of, С c QAM 

A guib to recover thé value of а: вћете of certain 
offerings müde at a temple and also the value 
of certain moveables allegéd to belong exolu- 
sivély to the plaintiff as Makant of the temple does 
поб tome within thé exemption contemplated by the 
second clause of Art, 85 of Sohedule II, to the 


Sinall Cause Courts Act and is, therefore, cognizable , 


by. а Sniall Cause Court, - 
' Sfond appeal from a desree of the 
Sehior Subordinate Judge, Firat Olass, Kangra 
at “Dharatisala, dated the 15 February 
1921, varying that of the Münsif, Fivet Olase, 
Караӯїв, dated: vhé'17th August 1920, 
i Lala Mehr Ohond Mahajan, for the Appel. 
ярів, - | | 

Mr, Anant Ram for Lala Fakir Okarid, for 
fhe Respondents, | 


JUDGMENT,—This was a suit for the 
féWovery of Re. 198:19.0 from defendants 
Nos, 1,2 and 3 on thé allegation that they bad 
pprópriated iha-whole income arising from 
this offerings made at a temple. There were 
éertain’ lands attdshed to the temple and 
the. deféndarits are’ said to have appropriated 
thY whole préduce of those lands also, Ià 
pürbérsph:3 of the plaint it is stated: that 
óns Bhim S&in eént a mare in-the name of 

. the "temple for thé plaintiff and that the 
‘dbféndants took exclusive possession thereof. 
Їа ihe Suid paragraph it is farther stated 
fhab à sow with a'salf after the death of the 
Зийа Gajraj Gir had also been appropriated 
by thé “déferidants, The ‘plaintiff slaimed a 
&Bareiü the in&cine-of the offerings and also 
‘#bbhre tf ће атор. The claim in fespüot 
of the tate and thé caw. he placad ой a 
higher footing, namely; arthe manager of the 
-tetapls “he aliimed to be their exclusive 
Owner: “His suit has been partly desreed, 
‘He. is.not satisfed with the deereein hia 
‘favor abd hàs- -éome up in sesond appeal to 
this Court, : 

. ' A preliminary objestiox is taken to the 
‘heating: of ‘the appeal оп the ground that 
, the suit being ofithe, nature eognisabie by a 

‚ Ooürf of Sinall Canses, а second -appeal ia 

" prohibited -by-dection- 102 "of the ‘Code: of 
' OivibProcedüré; "M Mehr Ohand Mahajan 
contends: that--by’.elaase (22). attached to 

“Att, 35, Second :Sshedule of the Small 

" Ganso "Cobrtà Act, the. eogni&anoa of the 

| present:suit-is‘exempted and-that the snit-waa 

“not ecgnitable by.a Small Caure Ocurt. 


, Maude providéad.followsu— 7 5-5. 
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"Por an ав whieh is, or, savè for the 
Provisions of ‘Ohapter IV: of the Indian 
Penal Code, would be, an offenes punish- 
able urdsr Chapter XViL of the seid 
Ocde.” : , 
` The -learned Counsel argués that for the 
acts somplained of the defendants could have 
been oriminally prosesuted under Chapter 
XVII öf thé Indian Penal Ode. Now, 
admittedly the parties dre share-holdera in 
the ircome of the properties attached to the 
temple, вой. if the defendants collected the 
entire: income of the charhawo, they cannot 
be said to have sommitted any offence. They 
are sertainly liable to pay to the plaintiff hia 
share. In the case of the erop also the 
plaintiff would only be entitled to a share and 
if the defendants eollected the whole produce, 
the plaintiff is entitled to elaim his quote, 
It is, however, contended that, as regards the 
mare and fhe вот, the plaintiff, accordiag 
to the ‘avermentin the plaint, elaimed an 
exelusive title. Thus the defendants would 
have no right to appropriate the mare and 
the sow. It iw, therefore, argued that having 
appropriated these two things, the defendants 
must be held to have committed theft or the 
offence of misappropriation. Ihave examine 
ed the particular paragraphs of the ploint 
whieh relaté to the elaims in reapect of the 
mare.and-the sow, and I find that, although 
the plaintiff put forward on exclusive titlo, 
both the -mare and the cow were alleged to 
belong to the temple. The mare was вөпі in 
the name of the temple aud the воз belonged 
to the last ineombent of the office of tha 
Makant. In my opinion, the suit does поб 
some within the exemption contemplated by 
clause (či) of Art. 35, Small Cause Courts 


Aet; and a Besond appzal is elearly 
barred. I, therefore, dismiss it with 
costs, í 


‘Mr. Mehr Ohand has asked me to 
treat this sewond appeal as a revision acd 
exereise my revisional powers.’ lt is nob 
denied that the Court below had jurisdiction 
to deside the ease and if i$ has arrived at 
а wrong ‘sonclusion on в question of 
law or fast, this «annot. be a · mattor 


‘for -revision, 1, therefore, cannot acsept hig 
` request, 


Cn Appeut dismissed, 


s 
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PUSARAPU VERKATA REDDAYTA V, THORAM BAYAKAYYA, 


MADRAS. HIGH OOURT.. 
Sxoonp Огуш Arrear No. £051 ок 1920, 
: | February 18, 192]. 
n: Present;— Mr, Justise Sadasiva Аіувг ^. 
2 and Mr, Justice, Spencer. 
.'PUSARAPU VENKATA REDDAYYA. 
Fo — PLAINTIFF —APPELLANT 
; versus — Ж 
г THORAM RAYAKAYYA AND OTHERS 
. ‚ —DEFENDANTE— RESPONDENTS. 
Limitation Act.(IX of 1908), Sch, 1, Art. 182, сї, (Б), 


"Xapl. (1)—Transferee of portion ‘of decree if entitled: 


‘to benefit of application to keep decree alive by 
transferee of other portion, 


' Qlause (Б) of Art, 182 of Schedule І ta the Limi- 
tation Act applies not only where the decree ів 
pasged severally in favourof more persons than one 
‘but also where a decree, though in favour of 
one person, is assigned or transferred in favour of, 
or enures io, two or more persons. The effect of 
Explanation (1) to Art. 182 should not be extended 
во as to resiriob the scope of the provisions of 
clause. (Б) of that Article. Applications by- one of 
such transféree-decree-Holders for keeping alive his 
portion of the decree enure for the benefit of tke 
others as well. [p. 278, col, 2.] Е i 

Ramasami v. Anda Pillai, 14 M. °59; 1 M. L. J. 240; 
5 Ind. Dec. (х. в.) 177, оп review from Ramasami v. 
:Anda Pillai, 13.М. 347, 4 Ind. Dec. (N. в.) 954, follow- 
ed. 


Seeond appeal against a decree. of ‘ihe 
Distriet Court, Kisina at Masulipatam, in 
/Appeal Suit No. 102 of 1915, . preferred 
against a deeree of the Court of -the 
Subordinate Judge, Kistna at Ellore, ‘in 
Original Suit №, 35 of 1918. 


ORDER.—For a satisfaetory disposal of 
this case, it is necessary to obtain a find. 
ing from the lower Court on.Issue-II (a) 
in the spit, namely :— : i 
. "Whether the-lst defendant’a tights in the 


‘properties decreed to him in Original Suit No.3 . 


of 1897 on the fils of the Distriet Court, 
Géódaveri, have beeome extinguished: by his 
.failure to exeoute the said deeree as alleged 


by.defendants Nos, 1 to 3, 8 to 13, 15 to 17, . 


19, 21 (о 25?” à 

Farther evidenca on this point might- be 
„allowed to be adduced by both sides. E 

The. parties might also be permitted to 
addues- relevant, farther.evidenea сая regards 
&be:na&ure.and the.dates. of the pleadings 
in the-former partition. suit and the Пів. 
ae Jadge will find on. those points 
«lao, ; 

‘The: findings, will be-snbmittad..in. eight 
~weeks:from the.-date.:of receipt- of: resords 


“Suit No, 3. of 18977, - -- 


Mr. P. Somasundoram, for. the Appellant; ` 
. Mr A. Krishnaswamt Iyer, for Respondents 


Nos, 1 to 4 and 7 to 9, 


Мг, K. Salyanarayanamurthi, for Respond- 


ent No, 18. ; 
JUDGMENT, — . 


suit hdving..been brought on the 23rd Jung 
1913, ` An MN RSS 
: The Distrio Judge dismissed the:plaint- 
ifs. euit on the ground. that: the -ist 
defendant had lost all righta in the«mort- 
gaged. properties, that is, the ,ong-fourth 
share in the lands .desreed to: him nuder 
the partition decree by. his-haying allowed 
that. déeree (во. far as-the;interasty-retained 
Љу him after . assignment to. Seshammg were 
:onegrned) by his not having - made.any 
application for the execution of that desree 
within the time -preseribed. by law... He 
further held. that. -bis. rights. Wero. also 


- “ons, 
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‘barred by: the’ adverse possession 
lends by his father’s natural son, 

"рів second ground, of decision cannot be 
орон" and ів not relied оп by the learn: 
лай Vail for the respondent. 

Phen, ав: regards the firat groand, Art, 
182 of the Limitation Aet, clause (5), 
allows a deeree-holder the right to execute 
‘hig -deeree if within: three years of ‘the 
date of the applieation there had been a 


‘of the 


“previous applieation in aécordance with Jaw ` 


to the proper Court for exesution, or to take 
some step in-aid of exeeution of the desree. 
‘Seshamma маё recognised аз а deeres-holder 
‘and she had filed an applieation on 15th 
"April: 1913 for execution of a portion of the 
‘decree transferred to her and  henee, if 
sub-Art. (5) is construed aecording to the 
‘plain import of the language used- in the 
‘snb-Article, the Jst defendant was entitled, 
‘on the date “of this suit, to apply for exe- 
eution of ‘the 'deoree as regards tlie А 
‘and-B Schedule - immovesblé properties men- 
ti öned in: the ‘decree; | and the learned Dis: 
trict, Judge's view that the firat defendant’s 
right’ to: exesute this deeree liad. become 
‘barred: seems, therefore, to’ bs clearly errone: 
But- it is contended that by reason 
‘of the firat sentence in Explanation (1) to 
‘Art, 182, the. firat:defendant eannot treat 
‘the applisation of Seshamma as.an appli» 
sation made in aceordanee ‘with law to enure 
. for the 186 defendant's Benefit - also, ` The 
first- sentenee -is: "Where the decree or 
order’ has‘ been passed severally in favour 
vË more persons, ‘than one, distinguishing 
‘portions ‘of the - aubject : matter as payable 
‘or ' deliverable to ‘each, the: application men- 
‘tioned in clause `(5) of this Artiele shall 
take: effect. in "favour of only sush of the 
Said persons: or: "their representatives: as ib 
айну bó made by.". This elause, “it must 
be admitted, does nob in terms apply to 


thes present:- ease, bacause · ` the deGres: was. 


ёё" passed _ severally in favour -of. more 
“persons: ‘than ^one,; I do поё ‘think ib is 
periüissible - - to reatriat the provisions of 
‘dub duse (5) which are intended. for the 
ibenéfit of desree-holders by extending ‘the 
words: “of: ‘the first! ‘sentenge ‘of Explanation 
(4): to “eases -not falling. within. its exact 
Чайайад@: (ав ів: “sought to bs:xdone by the 
‘deaihned?Vakil-- for the-respondent and as was 
gought'to ‘ba done- Љут ‘the’ sucsessor ; of tha 


gé&tned.Disttíob- Judge. who; desided.. the 
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appeal in the lowar - Oourt and submitted 
the: findings which we had ealledfor). The 
suggested extension implies that the Legis- 
lature intended that, not only where the 
decree was passed severally in favour of 
more- persons than one but also where the 
deeree, though passedlonly in favour of one 
person, was afterwards owned "by more per- 
sons than one in--severalty owing to the 
eonduet of the original single decree-holder 
or otherwise, the applisation mentioned in 
clause (5) -ahonld take effect in favour 
‘only of that person among those who after- 
wards becama entitled to own the daoree 
who made it, As I said, І am not pre» 
pared to so extend the effeat of the Ex. 
planation- (1). My above view seams to be 
‘supported by the decision in Ramasamt .v, 
Andi Pillai (1) which is the judg nent 
pronounced ou review of ths case desided 
in .Bamasami .v. Anda Pillai (2). 

: [n the rosult, the District Juige’s decision 


- iş revarsed’ aud tho desree of the Sabor- 


dinate Judge restored with costa ' here and 
the lower Appellate Court. Tims for rə- 
demption is extended by six months from 
this date, | 
“Spencer, J.—I agree. . 
KN. V. Decision revers:d. 
1) 14 M, 252: 1 M. L, J, 240; 5 Ind. Dec. (н, в) 


177. e 
: (2) 18 M. 347; 4 Ind, Deo, (x. s.) 954. 





2 PRIVY COUNCIL. ° 
Appaat FBOM THE Patna Нї@н Covet, 
June 19, 1922. 

: Present: :—Lord. Phillimore, Lord Oarson 

. воа Sir John Edge. ; 
77 AI BERHAM AND OTHERS APPELLANTS 
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_KEDAR NATH MARWARI AND OTHERS— 
. - ҺЕ:РОМ ENTS, 

„Оң Procedure Code ! Act of 1908 ‚в. -144 — Degrce cet 
aside after sale of judgment-debtors’ property — Restora 
tion to: judgment-debtor—Duty of Court-—Purchase- 
money, re-payment of—Oondition precedent—Money 
paid optionally—Auction-purchaser, position of. 


^ One of the first and highest: duties бй a Court is to 


_ take care that it does no injury to any of the 


suitors, and when the expression “the aot of the Court” 
із used,: 1$ :dges not mean merely the aot of tho 


Vet. хіх 
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primary Oourt or of any intermediate Court of Appeal, 
means “the act of the Court as a whole ‘from the’ 

Toweat™ Count, whioh: entertains jurisdiotion ‘over "ihe 
matter "up to: thé ‘highest, which finally disposes: of 
. thease, p- 280, col. 1.] . 

Rede Yas Comptoir d. оно. de Paris, (1871), 
8 P.O . 465; -40 І, J. PLO. Í; 24 L. T. 111;19 W. В. 
449: T “Моо, P. О: Gea,” 814; 1T E. Е `120, followed. 

«Ап a@uction-purchaser in an éxecution sale is en- 
titled to re-payment.of the purchase-money:paid into 
Ogurt: аз а. condition „precedent , to hia handing over 
possession. of the - “property to the judgment.debtor, 
But a payment mide by the auction- purchaser +0 
éléar offa, -bond charged on the property. purchased 
Ъу. him Without any: order:of tle Court.cannot be 


made, a TUM ОЁ restoration, fo the judgment, ` 


pm р. 281, col: C 
UN againat the judgment of ‘the Patna 
High, t ‘Court’ (Mr, Juatioo. . Roe and Mr, Justisa 
б awala, Prasad): . dated. tha: 14th December 
916, reported a as 37 [nd. Саз, 803. . А 
Pes JUDGMENT: К s 2 
obo Qi siox.— The question to be desided 
in, thia appeal arises out “of an ‘order. on 
ppeal. made ` ‘by’ His. Majesty’ in Oouneil; 
S the. - 19d ~ Deseüiber ' 1918 -whioh 
get. ‘aside. ün. auction. -sals ‘of certain linded 
S operto “held бп the: 27th July 1904 in 
éxeention. proaeedings in the" Oourt | of the 
Sabordinats: Judge of 94да, ' 
: dhe sass before this - Board i is reported in 
Raja.’ akur Bormha v. Jiban Ram (1), `` 
s aiit Thakoor Barma $ singe deceased, ‘the 
р re Geneseo i in. title’ of the appellants "Nos. 1—5 
( hereiosfi er. ‘Teterréd fo" 88 "the judgment. 
htr) was, “the Owner of a full l6:axinas 
а of “a . Village: dalled Patáarida. “Ten 
of the said ` shares were eneümmb3red and 
six were urensumbared, save that two bonds 
Бай been ‘exesuted by the Rajah in’ favour 
9. ona ; Gabardhan Das "and others, whish 
purported, ', to. create а eharge on a 3-annas 
share i in the Baid Mahal as security for the 
said Gobardhazi: Daş” ‘for, Rs. 23,365. and 
Rs. 589; E 
4c Biz, annas share of the enetimbéred | property 
wan: abtashed” ‘for: а“ judgment-debt ' in 
expeution . of a, „Явеѓев ‘obtained by "lia 
respondents third" patty, and cold on thé 
97th July. 1904. " The réspondents, first and 
can, parties, are thé representativos of 
tho original , &uotion- purehasers ` and are 
hereinafter referted, tö ag, ‚һе ‘duction- “pur 
| ый . 


ay 21 Ind. bas, CT ALL, A. °з; 18 0. W, N. 818; 15 
M. T. T. 127; 12 A: L7 J. 156; 19 0. L., J.1 ыр 
J B26, Bons Te В; He. л. о. o. 590 agus. M, W.N 
118 (PO). . 
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The. ЕРИ money ' was а sum of 
Rs. 1, 19, 000 atid this sum was paid into Court 
and. ‘eventually , distributed ` to various mort. 
g^gee deeree-holders, and others holling 
móngy-desree -against the: judgment debtor 
whose debts were thereby ашаа NW the 
extent of во payments, 

- The-'atetion purehasers claimed to. ‘hava 
purehased. for. the sim, aforesaid tho- six 
uneneambered . annas share, and.on ‘the 
21st. December 1904 a sale eeriifieato was 
granted to . the auction- -purshasers,. whieh 
deslarad , the respestive interest of | thd 
anobion-pnrehasóra in- the : Bix-aunüs share, 
and also deelared that.such ‘share was subjeet 
to the eliarge ereated Фу the afore. mentions 
ed ;bonds, bat was outside. thé 10 annas: hera. 
inbefore described as the eneumberei ptoperty. 

; On :the.26th Deseniber 1904 tha auctions, 
purehasers were duly put into posses. 
sión -of the вві віх ‘annas. share.and, ‘paid 
off оп the. 7th Febraary. 1905 the. amdunty 
eovered bz thetwo bonds. An appeal, was 
subsequently made by the. Rajah to: the 
High | Court of Calsutta against tha order of 
tha ‘Subordinate. Jadge of the 213t’Dasambar 
1904, granting the said salo. -cortifi sate, and 
when this appeal was dismiasad he appéaled 
farther to-His Majesty ia Council, and this 
Board onthe 25:h November 1913*, advisad 
that the appeal should be allóweland:thattha | 
orderjof-the Subordinate, Judge- confirming 
tle salo, together; with. the raid cortifigate 
of sale of thé -2let Deoamber 1904;-should 
bs get: аід, and added “ this Wills sof, 
eourae, hava the еөз} of sottiag asida all 
sabsequent prdesadings on. the~ part.of the 
auéfion-purehasers based thereon.” In eonge- 
quanes of this. order setting aside.the sala’ 
the jadgmoeat-debtors applied to tha Sdb- 
ordinate Jddge elaiming restorabion to tham 
of the said G.annas sharo- of the еу, 


‹ 


together with-mesne profits, .. |. 


-- The aretion-purshasers resisted ‘the: said: 
oläim, and -eantended,(1) that the auction: 
purehasers could not .be -asked £o . restore, 
the’ property - until., (а). tha y amount whieh 
they had deposited in Gourt 62; c»mploeje 
then dale .and: (b) е ваа paid . by-theni'to 
satisfy. tha bonds; given by the. Rajah to 
Gobardlian Das- had been refanded, and they 
also claimed: that Ohaturi Ram Marwari, 
one of tha auction-purchasers, who. was; * 
respondent i iu the appaal, , before а. Privy 

*8ге 21 Ind; Cas. 936. Lhd Ue dh 
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Gourvil; had died before’: the -liearing; and 
that, therefore, thé ordér of. His: Majestv i in 
Oorineil could not. affeet his share, є#2,,. 5 ап 
atina-of the 16 anáas; 
- The Sübordinaté Judge overraled all ‘the 
sontentions of:.the adétion-purcliasérs; -and 
by an order dated the 20th- August 
1916 ordered. restitution: to the judgment- 
debtors of'.thié: #411 6 annas share, together 
with the méme profits from the date of 
delivery of -possession of thé said;property, 
after the auotion-sale on "tbe 27th July 
1904.: ` 

From that order the auction. purchasers 
appealed to the. High Court of Judicature at 
Patna,’ who, by. order, dated the 14th 
December-1916* set aside the-order of the 
Subordinate .Judge, and in lieu thereof, 
ordered that the Subordinate Judge should 
andertain ; 
чау; “Whether Chaturi Ram died before the 
hearing. of the. appeal by the Judicial Com- 
mittee; (2) that he do ascertain the amount. of 
meane profits.due on the'share in respeet of 
which restoration is to be made; and (3) that 
he reet off-the sum due to thejudgment debtors 
ds. mesne ‘profits -agairat the sum due to the 
duction:purehasers in reeovery of their 
deposit and in the event of the sum due.to the 
judgment-debtors being in excess of the sum 
due to the auction-purebasers, he do restore 
possession of" ‘the property forthwith to the 
judgment. debtors and, in the évent of the 
sum dne-to the ' auction purchasers being in 
excess of the sum due to the judgment. 
debtor, :he'do refuse to restore possession of 
the properly. until the défieit due to-tbe 
auotion:purchasers has bsen made up either 
by the decrée-holders or by: 'the judgment. 
debtors themselves.” 
›..1% isito-be: observed that. the Court made 
по -order as to the. claim of the auction- 


purchasers to be paid as а preliminary to. 


restoring . ‘possession the sum paid to 
Gobardhan Das in respect of the two bonds, 
creating a charge on. 3 annas share of the 
'ureneunibered property sold to the апейоп- 
.purohaeers., gk 
‘The appellants (the:judgment-debt ors) йа 
appealed (о: Ніє Majesty in Council against 
‘the saif judgment ‘and decree.of the High 
Court; dated’ the 14: Desember 1216; and 
‚ the’: ‘auction-pureharets : "(respondents first 


- Woo Kedar Nath Marwari v: Jai- Berhma, ST Тай 
Сав, $63— [Ed.] = us 
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and’ second’ parties) have entered в crose- 
appeal relating tothe payments to Goberdhan 
Das as aforesaid, On the main question, ez2., 
whether the auetion-purehasers are entitlod 
46: re- -payment'of tlie-deposit paid into Court 
68-8 condition presedent ‘ta their’ handing 
over possession io . the. judgment: dabtors, 
their’ Tiordships are" ‘inc agreement with tha 
‘judgment of- the High Court, and think the 
order alrésdy referred to should: on this point 
Ље affirmed, It is {Һе duty of the Court 
under “section 144: of’ the Civil’ Proseduro 
‘Code- to '"plaee- bhe- parties in the position 
whieh they would have oesupied but for such’ 
decree. or ацеһ part thereof as has been 

varied or reversed.” Nor indeed does this 
duty or jurisdistion arise merely under the 
said sestion, If is inherent in the general 
jurisdistion of the Court to act rightly and 
fairly ascording-to the sirsumstaneos towarda 
all parties involved, As was said by Cairns, 
L. O., in ‘Rodger. v. Comptoir d! Escompte de 
París (2): "One of the first and highest duties 
of all Courts is to take care that ihe act of 
the Court does no injury to any of the suitors, 
and when the expression the ast of the Court’ 
ів used, , it does not mean merely the ast of 
the primary Court, or of any intermediate 
Court of Appeal, but the act of the Court as 
a whole, from the’ lowest Court which 
entértains jurisdiction over the matter up to 
the highest Conrt which finally disposss of tha 
case.” The austion. purehasera have partei 
with their purehase-money whish they po'd 
into Court on the. faith of the order of 
eonfürmation and cartifcate of sale already 
referred to, This money has been distributed 
amongst creditors of the judgment-debtor 
who had attashed the unencumbared froperty 
iu question and eould have realised their 
judgment debts by ‘a а516 о this property in 
execu ion. and it would ba inequi*abla and 
contrary to justice that the judgment debtor 


. should bs.restered to this property withru 


makiog good to the auetion porehaser the 
moreys.whish has been applied for his banefit, 

It was argued that the remedy of’ the 
austion. puicbasers was either to ‘apply 
f.r a. eortifidate of ‘pale’ of the unon- 
Gambered” property ог Чо obtain’ from 
the judgment- -creditors re-payment ‘of the 
sums paid ont to them under the,orders of 
‘the. , Court... ‘Thoir ` ‘Lordships cannot agres 


Ёё (2) 871)-8 P. С. 435; 40 L J: P. О. 1; 24 L T, 113 


19 W. В, 449; 7 Moo. Р, О; (N. 8) 814; 17 E B 120, - 
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with either of. these. suggestions, and for printed, and they will humbly adviee His 


“the reasons 
"High Court, _. 
^ Ав: 'régards the.-sume-paid: by: the. auction. 
-pureliasera 46 Gobardhan -Diato clear off: thë 
‘honds charged: оп $ё property “they- had 

. intended. to.purshase, their. Lordships- are:in 


agreement: with:.the:idesision: of: the High : * 


'©ойт%. that this payment: stands or & different 


“footing. from. the deposit. of the purchase. . 


money;. Iiwas- an optional. payment, made 
without any order of the Court; and as. it 
entitled: ‘then. to stand «in tho shoas of 
Gobardhan ‘Das'.as:. holdaraof the bonds, it 
.entailà ^ no hardship ;: -bat however that 
maybe; : Shes: posmenis eannot be. made à 
aondition.oE restoration. . ta 'the- judgment. 
debtors: 

A question. was raised baforo this Board 88 
Ao: whether.. ‘the 
hand, ani ‘che deposit” on ths other, should 


ander the :order: of the High Gourt sarry. 


interest, ;. The order is silent apon’ this print, 
bitin fhair Lordships’. одїпїзп;. the equities 


‘of the: ease міг ре met: by not ‘alls wing: 


jnterest.in either:oass, 

. There only remains the question сач b>. the 
tighta: of 'Ohaturi.Ram who was ona. of 
tha. sustion-pureliagsrs at the. said sale of 
theanna share of tha Mahal, lt is alleged 
that he:had:died-pending the hearing: of thé 
-pppéal «before the. Privy ‘Council and: that · as 
his. heir: or -personal: representative was not 
sbrought./upon. ‘tha resord, the: order on 
the: adviea;of . their Lordships i in the Privy 
Oonnoil - sannot affaet the 3-anna sharoi in hia 
possession ‘OF. that. of: his heir. 


, Thei» Lordships: have. no : evidense bafoto 
ў sthem: of the-facis ‘alleged and.noelaim was 
-presentad:on. behalf of-the-said Ohatari Ram 


‚ор his represantative and thay.ars of. opinion 
«&hat'under the: eirsumstanses, tha order in. 


+his:eass should:ba made without prajudièa fo 


the-rights;, if any, of Chataci Ram, or if: he is- 


deozaged; of his. heir. or Jagal . 
. spepresentative. . 

. Thoir. Lordships. ‘ara: of‘opinioa tha! the 
order of; ihe High ‘Oourt, subjach бо | the 
anodifeation. lagt. -hereinbefore’ mentioned, 
agbould be:affirmed, and‘tha}:the appeal and 
“gross ‘appeal, should ba dismissed: with costa, 


personal 


inolading i in tha saga of -the ap eal the . estas. 


-of:the: petition o-g 1d: oartaia дова mente: to 
: ‘thosa: Jor vous ià. the: mee AB»: -oniginally 


эа 


stated, Бу, ће Judges: of the 


“mesne: profits” on ths one. 


„чу Buglt i). Bee eae ae 


; Aga nic L:B:1900, ...:. 


Majesty aecordingly. · ; 
- Appeal disiniered, ` nx 
N. к. ў а eo 
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` LAHORE HIGH COURT, 
` SroonD Озуп, АррвАц No; 1711 oF 1921, . m 
January 21, 1922. Pas 
|. Present : — Mr. Justice LeHossignol : 
| HUSSAIN A —DzranpANT — APPELLANT 


versus 
Musammat JI VANI—PLAINTINE— 
RESPONDENT. 


` Muhammadan Law—Marriage— Option of dst 
Repudiation, when to be made—Interpretation of rules 
of Muhammadan Law, . 


` The Muhammadan Law was рейды to people 
living under very different conditions from: those 
which obtain to-day, .and must be interprated with 
due regard to the change in‘ publio feeling anq tasto 
on questions of decency. [p. 282, col 1] 

The principle underlying . ‘the "provision. of 
Muhammadan Law that the option of puberty must 
‘be exercised immediately the woman perceives. the 
first sign of the menstrual flow is, that there. must 
be no acquiescence, во that the queation in.all.such, 
cases is, whether the plaintiff” aoquiesced ' |р. 252, 
col. 1.] 

Bindu v. Bugli, 2 Ind, Cas, 814; ГА Р.В. 1909; 114 
P. W. В. 1908; 118 P. 1. В. 1909, distinguished. 

Second appeal from a deeree of the 
Distriet Judge, Jhelum, dated the 2nd June 
1921, affirming that of the Munsif, First 


‚ Саев, Gujrat, dated the 16th August 1920.. 


Dr. Khalifa Shuja-ud- Din, for the Appel- 
lant. 

Diwan Mahesh Das and "Lala ‘Amar Jatt 
Monga, . for the Respondent, 

JUDGMENT.—Thia Was а: sait by. a . girl 
of 17. for. the. sancellation -of һер marriage 
with defendant, on-the -ground that having 
attained puberty, she: wished to. repudiate 
the marriage into whieh she was eontracted 
byl her unele;: and the anly.qnestion i is неа 


“her repudiation i is within. timp.. 


„ibisurged.that as ,mensBüruation in. this 


-gountry-: begins. at.the.age о 15:80 latest,:the 
repudiation із prima facie. too lata and: the 
_Oourts: below. erred in, applyiag. to, this casa 


the: ar whish. prevailed, Rindu 


S 


"сауга yd; Das: S14: пв. Р. в. 190, йари в, 
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“Tn that сазе it wad heldthat a a. woman n who 
brought ‘guit. to repudiate. a marriage into 
whieh she had been forced sould not be said 
to have acquieseed in the marriage beeause 
she had delayed to sue for two years. 

Tn that ease, however, the woman was sui 
juris at the time of the marriage and she 
pleaded duress; in this case the rlaintiff was 
a minor.at.the time of marriage, . 

For the appellant ‘defendant it is urged 
that Mahammadan Law. insists that the 
repudiation shall be made, immediately the 
virgin perceives. the firat sign- of the men. 
strual flow, but the Muhammadan Law was 
promulgated to people. living under very 
different eonditions from those which obtain 

. to-day, -and - must . be interpreted with due 
cregard:to the ; change: in: publie- "feeling and 
taste on questions of deceney.  - © 

The principle underlying the üsdda pro. 

c Visions; of Muhammadan ; Law is that there 
«must be-no acquiesconca.80. that the: ‘question 
cir- all tliege- eases will be: : Has the plaintiff 
` ошен PC 

„The: Courts below find ilie hag hot жп. І 

:ügrea with thom. and. dismiss the appeal- with 


Appeal unie 
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ae MADRAS‘ HIGH: бойт, 
Sxcoxp Ого Аррвар No. 997 of 1990, 

ёму v ce December 20; 1520. 8 

Present :—Justiee'Sir William Ayling, Kr, 
Kc: a and Mr, Justice Coutts-Trotter, 
n RAMAPPA—PLAINTITE— APPELLANT i 
Se C r 

_ ABDULLA ВЕАВ1—РауЕнрант—. E 
v RESPONDENT, : Н 

- Landlord and tenant—Buit for rent—Recopnition’ of 
*Jonancy—Lstoppel of denial of léase — Waiver of“ forféi- 
ture—Tenancy from year to yedr—-Transfer * tof Pròp- 
erty Act (IV oj 1882), s, 116~—Customary Law oj 
South,Kanara—Tenant’s right on -ejectment—Improve- 
ments: or 


RES e UL sug "x 
ae an ` Nüsidlord wis” Чесортіївев a term of 1ёёде` by 
puis Torrent: Ву ‘accepting it, is estopped from 
contending that there was no valid -subgisting. leage 
during the period for which he sued or received rent 
,&nd/is further ‘deemed: td hayo. waived any. cause of 


forfeiture existing up to the end ofthe period. ..[pi. ` 
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Dead v. "Nicholl, 1858). 4 0. B. wa) эле, dri. 
970. P7220; 65. RO 802; 140 ^E: R. an L T 
(о, в.) 184: 114 В, R, 778, relied on, ." 2 
~ Where the lessor asgonts . to .the lésgee!s. ‘holding 
over,, the, tenant ig a; ‘tenant ‘from year, to year under 
pend 116 of the ‘Transfer of Property . Act, [p. 282, 
со]. 2.] ~ 

Under: thé -Cuatomary: Law-of" South Kanara; a 
tenant has not merely .. the, right, of. removing the 
improvements, , where, they.are “severable, but is 
entitled to leave them on the land and claim oom. 
pensation from the landlord. ` (р. 283, col, 1.] 

` Da?amma у: ши: 19 Ind, Саз,-871;24 M. L, 
J. 897, followed. . ч ao Whe эл 
1 Seoond appeal ‘against а deeree-of. the 
Distriet Oourt, Soath Karara, in Appeal 
Suit No. 321 of.1919, - preferred : agaiübt. а 
desree of-.the Court of the Distriet Munpif, 
EE in Original Suit No. 953 of 1918. 


Mr. К.Р, AMONT Rao, for the: Appel. 
а eom 

: Mr.- Н. Balakrishna. Jas! for the Responds 
ent. QUod С" 


JUDGMENT. Tn.‘this . саве o the: dearned 
District Judge has desreed: a.ehib . for pos. 
‘session subject tothe ovieted tenant being 
‘awarded seompensation -for.an improvement 
made by him on the property. · ТЬе -tenant 
was in under'a registered Ohalgeni Chit or 
yearly lease exeented: on the 4th'vSeptoera- 
“ber 1915. : It appears to Бе common ground 
that the terms .adeording ‘to that:Chit came ёо 


. an :end- on . the 10th ‘March 1916:end tho 


-improvement >in ` question, which is shicfly 
ig*house;. was admittedly: ‘built after tte 
-termination of the Chalgeni Chit. Butit 
‘waa. bnilé while the:-tenant.was holding 
стег and that holding over“ was subsequently 
recognised ard*-legalised by.tke.. landlord, 
because in his plaint he sues fcr the rent 
¿foie 1917.*ard the rent for 1918 amd iti bag 
teen elear law fora very.:leng time that 
a landlord: who- resognicés. aterm even hy 
suing.for the rent,'let-alore ^acoópling it, 
‘cannot be heard to sey that: there»cwaà: iro 
“valid - subsisting: leave» during»the".period 
‘for: which: he sues for -rent. 4 Moreover, ha 
twill Фе deemed to. have waived апу .sausa 
for forfeiture existing up tothe end of ho 
«period Forcwhich Не suea for rent, VidesDéndy 
tv, Nicholl-{1). By the Transfer of Property 
Aot, section 16, where ‘the lessor.aseéats to 
ithe leskee's holding” over, the ténant :shorid 
he-deemed t {а a pant teom year. us year 
c Pu $T "oi bs ^ot, "S 
t^ (1) (1858) 4 C. B. (Ñ в.) еа af в; РИШ 
Y 5025 140:E, В,-1180; ЗІ, Я, (0. 8.):184; 144 В. 
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“and in this case the landlord. kas signified 
his recognition - ob it, by. the: demand for 
„Yont, | 
The ‘next point taken im that 
provisiona- of -the Transfer of Property 
“Act apply whieh. would give the tenant only 
the right of removing the snpersirneture that 
„ ће’ pat upon: the ‘land and not any right 
“ió ‘aompensation. VAs against that,” it is 
< said that ` the Customary Law of Kanara is 
c that: Ње tenant has not:merely -the privilege 
of removing the ` 
„are. .teverable .. to. le 
“them, on ihe Тана. and: to be. paid eoliüpan- 
. -gation by’ the -landlord;- The-lending. case 
л оп the. subject” is Daramma v:: Mariamma 
'(82),. 16 is- quite". true, as pointed out ‘by 
Mr." -Lakehmana -Rao, . that. ‘this-i is а cade 
. noi of a lessee but of a mortgagee i in pos- 
cgésaion. ^ But not only ‘do we “see nological 
x distinetion. ‘between’ the two cases; ; besause 
“the” principle: is, ‘that the landlord : should 


‘pot. get, the benefit of what he:has not paid 


foro and'reap^ what others ‘have sown butb 
4&!4в dearly’ “regarded i in ‘the “judgment "in 
„that esse an: being. exastly-on.-the.same 
Sdfootirg. -for: "both erànta- and: mortgageos. 
i Thcfast ; the argument, there seems rather to 
Мажа been: “ўе - agree. - that: -this law 
applies to tenante but we contend that it does 

а ; not apply to mortgageas. ” 

: As a last point, ibis gaid by Mr. Laksh- 
апа Као: ав this- -ig not an improvement 
for which he is liable. The only onees to 

"which the question arises is this ЪЋогсве, It 

сев seem a little strong to say that you 
; sannct have. garden: without а honte for 
“people. to live in: and look alter it and the 


‘other "reason given by the Distriet Judge - 


that the garden: will- have the benefit of 
ў the.. ouse and the: rubbish, ete , is obviously 
x ; rinzeaspna ble. But it- may be that there are 
г gardens , for. the proper eultivation of whieh 
"itis essential that. somebody should live there 
* and, thérefore, there muét be a house. This 
“js a. ,Bnding оГ. fast and ‘we think, therefore, 


“that this appeal fails and must be dismissed 


with оов, ‚г s. 
Еси. Жез sinal dismissid. 
„9 19 Ind. Сав, s n 24 M. D. J; enc ; 
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"improvements: where they «. 


‚ваше: 


'eaBe against the Ist defendant, Bura. 
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Gh FANG Clea ya 7M Joad Tse tye 
-> i: LAHORE HIGH: COURT. od 
““BEcoup Отуп. Apprin No, 946 oF- 1022, “3 
G - ' July-18, 1922. ^ч. 
© Present: =>Mr. Jnètica Martinena. Ue 
OHA3JJU AND OTHERS —Drvenvatrs— us 
> ^ APPELLANTS '. _ 7. Es 

versus: ОЮ. 9t 
MUHAMMADI AND omes: Pr зву) 1 
с “ RESPONDENTS, ` 


Provincial: ‘Small .Oduse Courts Act (х. of 1887), 


` Sch, П, Art. 85 (31) —Suit.for pu pu obatrueting 


irrigation- from. weli, nature о}, |. 

A "shit for ‘damages on the allegation “that” ‘Ke 
-plaintif was prevented froma: irrigating’ his *fielils 
from a certain, well under .circumétances which 
amounted, to ihe offence of mischief, falls Mi ihe 
‘purview of Art. 35 (ii) of Schedule “IL ito-the Pro. 
vincial Small Cause Courts’ Act and: is nob, сортів. 
able ‘by‘a Small Cause Court. 


. Sesond appeal from a desree of the Senior 


Subordinate Judge, Hoshiarpur, datéd. tha 


14th November 1921, varying that’ ‘of tha 
-Munsif, Seeond Olags,- Garhshankar, Distyiet 
Hoshiarpur, dated the 25th July 1921, *2 2% 

Lala Fakir Ohand, for the-Appellante. ~ 

Mr. Shamatr ^ Chand, ы гат 
ents, . ч: 

J UDGMENT. — This. judgment will disp ойе 
of Appeals: Nos, 345, 346 and 347 of 1922 
‘which arisa ‘out’ of suite brought against the 
defendante, by different , persons 
for damages, for loss auatained i Ih oonsequenge 


‘of the defendants having prevented them 


from irrigating their fields from а certain 
well, Tho First Court gave & decree in each 
He 
appealed to the Senior Subordinate Judge, 
wha ‘dismissed the appeals, but accepted tha 
cross objections lodged by the plaintiffs so 
asto make all thedefendants liable, The 
defendants have appealed to this Court,’ 
and itis contended on their bahalt that the 
suits were uoeslassed. suits falling either 
under Art, 35 (¢) or ander Art. 35 (č) 
of the Second Schedule. to the Provincial 
Small Cause Courts Acts and that as each of 
them exoseds Hs. 100in valua the Senior 
Subordinate Judge bad no jurisdietion to hear 
tho appeals. 


It is doubtful whether “Art,” 85 ` (д) 


: applies, аз the plaintiffs ave not alleging that 


they have asquired an easement by prescrip: 
the well having basen sunk, only 
recantly, and they hava not stated what is 


` the -ground of their slaim-toba entitled to 
-irrigate- their land from the well, But, I 


сова 
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THANNERU GANGAYYA v, BOMMADEYARA BUBBAMMA, 


think, that- Art.- 35: (iz) applies, as the 
aets.:for whieh compensation is claimed 
: would, aecording оће plaintiff's allegations, 
sonstitnte-the offenea of. misshief. It is 
urged for the, plaintiffa that they have not 
stated in their plainte. that the defendants 
‘intended to cause,, or knew that they were 
likely. to. -eause wrongful -loss.:- Thera was 
no need for them. to state this in the plainte, 
hut they: mentioned that. the defendants asted 
‘Mrongfally,: and ‘there seems to be no doubt 
that they meant that:the defendants-asted 
With the .intent or knowledge specified in 
»gestion. 425, Indian Penal Code. In fact, 


.presented.to:this Oourt; set aside the desrace 
of the Senior Sabordinate Judge, and 
diregt him ёо ‘return .the appeals from the 
‘decrees of the Court of first instance to the 
"appellant; Bura, for presentation to the proper 
“Gourt, The Court-fees paid on ‘the memo. 
‘yanda- of appeals ‘in - this Oourt will 


“be refunded, and other sosts will be costs - 


“in the causes. 


"WES Appzals accepted. | 


MADRAS HIGH OOURT. 
Огут, Apprat No. 102 oF 1990. 
Ut April6, 1921. 
Present : — Sir John. Wallis, Кт,, Ohief Juotice, 
and Mr. Justioe Krishnan, 


, THANNERU GANGAY YA—Puatsties — 


APPELLANT 
| versus 
BOMMADEVARA SUBBAMMA Ax» отнонв 
` = DEFENDANTS — REAPONDENTS. 
Evidence Act (I of 1872), ss. 68, 69, scope of— 
Transfer of Property Act (IV of 1882), s. 69— Mortgage 
—Proof of emecution and attestation, 


Sections 68 and 69 of the Evidence Aot merely im. 
pose a particular mode of proof and require that 
certain documents should be proved in a particular 
way алй по other, The sections do not dispense with 
the necessity of proving what thé law requires, for 
instance, in a mortgage, that the document wag 
attested by at least two witnesses. [ p. 286, col, 2,] 


If- attesting witnesses to в mortgage ere cliva, 


` ab least one of them must be called, and excoution 


and attestation cannot be proved by other witnesses, 
though available. If no attesting witness is available, 
exeoution and attestation cannot be proved by other 
evidence, unless the handwriting of at least one of 
the attesting witnesses is proved, (р. 286, cal. 2.] 


` Ram Dei v. Munna Lal, 38 Ind. Cas. 175; 89 A, 109; 
14 A L. J. 1041, Shib Dayal v. Sheo Ghulam, 88 Ind. 
Cas. 694; 89 А. 241; :5 A. І, J. 164, Venkata 
Reddi y. Muthu Pambulu Naick, 60 Ind. Cas, 664; 
89 M. L. J. 463, doubted. 


Appeal against a decree of the Conrt of 
the Subordinate Judge, Bezwada, in Origi- 
nal Suit No. 50 of 1918. 

Messrs. S. Somasundaram, P. Markandeyalu 
and К, Satyanarayanamurii, for the Appel. 
lant. : 

Messrs. T. V. Venkatarama Atyar ond 
T. V. Ramanatha Atyar, for the Respond. 
ents, 

JUDGMENT. 

Warts, О, J.—This is an appeal from tho 
judgment of the Subordinate Judge of 
Bezwada diemissing a suit by & mortgages 
on two mortgageson two grounds, namely, 
that the mortgages were not duly proved 
for want of attestation, and that there was no 
consideration. 

I propose to deal with the second finding 
first. The defendant, who is said to be 80, 
is alleged to have exeeuted the suit dogus 
ments-in 1907 when she was between 60 
and 70, and the ‘sasond witness fer tha 
plaintiff, on whom the defendants now rely, 
says that she was an intelligent woman, 
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She adniita that about that iinie she was 
cón&irueting or re-ccnstrusting’ eertain go- 
downs, Both the mortgages reeite that the 
advances under them were made to her for 
tha purpose of eresting these godowns, She. 
now denies that she acknowledged the exe- 
cution of both these dcouments before the 
Süb-Registrer, but this admission is proved, 
aiid according to the rules and prastice, I 
have not the least doubt that the substance 
of the transactions was explained to her їп-` 
cluding the recital that money has been 
advanced to her for this construction 
and that, with full knowledge of this, she 
acknowledged execution, Therefore, І think 
that her evidence is entitled to very little 
weight, Further, she has not given р proper 
account of the means by which she atquired 
money to build thece godowns. She said 
that she obtained ihe necessary fands by lend- 
ing ont the rents whieh she had recsived. 
There is really no good reason to doubt that 
she reseived eatisfactory consideration. The 
Subordinate Judge practically puts the 
burden of proving consideration upon the 
plaintiff instead of putting the burden of 
proving want of consideration npon the de- 
fendant. Then, as to the question whether 
the suit mortgages are proved to have · been 
duly attested, I think that the mortgages 
were duly proved. There wera three attest. 
ing witnesser, of whom two are dead and one 
was galled as plaintiff's resond witness. The 
plaintiff himself as his first witness proves 
that both the doeuments were attested by the 
late Venkataswami Naidu, who таз the 
Munisipal Chairman of Bezwada. They bear 
his signature. Then, we: haye to deal with. 
ihe evidence of plaintifi’s second witners 
whom the plaintiff - was bound by law to 
eall under the provisions of seetion 68 of the 
Indian Evidence Act, beeause, if attesting 
wifhestes ara’ alive, at least -one -of them 
must be called, That witness gives in ex 

amination. in- ehief lear evidenee of attesta- 
tion, He ways г “Í ‘attested: both of them, and 


the ,6xeentants: (that - is to.say, the - defense, 
ist witness and another) admitted receipt, 
The Bret. defend. 


of the money , . . 
aint built .godowns. "I raw 
frat- . délendànti 3a on intéllige ) 
is Gonvérsant-with business, - ъё дейн were. 
réad: out before ithe: executants: signed. : sor 
affixed: ‘marké).? L-wlso asked- theni if thë 


боёй ave trae and correst. ^ Théy said’ 
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previously that they told’ him во), 


‘yes’? Then be goes on to say what 


happened before the Sub-Registrar; “I 
was an identifying witness before the 
Sub-Registrar. These are Exhibits , AD 
and .B. Veeraraghaviah .and _ Venkatas 
swami вге ‘both dead. The first de- 
fendant affixed her mark and the late Ven: 
katakrishniah signed ‘the two deedé in my 
presenee, Venkataswami was the’ Manager’ 
of the Superintending. Engineer’s Office. I 
do not remember if I attested before: the’ 


. first defendant affixed her marks and “Ven: 


kaütàkrishniah signed thé ` deede;" No 
attesting witness affixes his mark before ‘the: 
signato: iss and the last silly answer- does 
not іп ару way detrast from the effest of his 
'evidenee in his examination-in ehief. Asl 
have pointed out, the plaintiff had no ehoice: 
about ealling this man. He' was bound.to 
sall bim aud he gave evidence in his ёх 


‘gmination-in-ehief which ‘would: support ‘tha: 


plaintiff's ease. Then he was subjected io 
cross-examination and, in my opinion, hia’ 
orósS-examination shows that; he had been got 
at, that he had arranged to answer every 
leading question which was put to him by 
the Vakil on the other side'in the affirmative: 
and that it was easy for the Vakil to pat’ 
questions to him and getaussers whieh, if 

believed, would put the plaintiff out of ` Court’ 
so faras proof of attestation and- -exeantion: 
were обйаегтпей and this is what happened, 

baaause in eross-examination he went’ back,’ 

on what he had previously Bald. Hè said; 

“T did Bot seo the plaintiff on either. oesasion. 
Nor did'I вее him at the SubéRépiétrar'8. 
Offica,. The exeontants did not tell me ther 
that they reeeived sonsideration,” (He said: 
"Phe 
firat défendant said I may attest becansd her 
son and she: were both present then,” (that: 
is to bring the wase within the definition of 
the . Privy Council, that mere attestation бї, 
inete aéknowledgment is notranffiuient), “Vein. 
katadri read oat the deeds: Bat the ‘frat: 
defendant kept quiet ...The first “defendant 
did iot affix hes mark ‘and ‘the late: Ven. 
katakrishtiiah ‘did "mot sigir the deeds ї in my 
presente.” “This is exaetly the ‘opposite’ of, 
what he previously said, ‘In way opinion, he 
had slearly beon “got-at 4nd 1 ‘am: ‘entitled to 
act upon his sworn evidense which he gave 
ih “examination-in-ebief. It - is :admittedly 


his ‘signature which he éigned-as‘amattesting 


witness, Яе ‘swore that he was” presen 
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and that. the documents ware daly. exesnted : 
and thera “is. ‘no ‘reason. to .diibelieve him, 
The plaintiff’. third “watness 
worthy - -of. credit, , Tha resalt is that I mast 


hold, on the evidences of the plaintiff, coupled * 
ence-of his witnesses, that th - 


with аети 


dosuments ave baen duly proved. - 


_It was sontended for the appallant that, : 
under. eestion 68 of tha Indian Hvidense | 
Act, . „ib was- -enough to call one attesting’ 
witness: to - ; speak to the exesution.of the, 
dosuments: only by the exesutants and that . 


thera was no negessity to prove-even in a 


mortgage that the mortgage had bean attest- 


ed. by a sesond witness as raquirad by 
section. 59 of tke Transfer of Propsrty Ac} 


and ‘the decisions in Ram Dei v, Munna Lal- 
(1) and Shtb Dayal v, Sheo Ghulam (x) and- 


Venkatz, Reddi v. Muthu Pambulu Naick 
(3). appear, to support that contention. Ii 
ig unnesessary -to decide that point ` пот. 
But.i'desire to say, with great respec’, 
that, as at Present advised, I am unable to 
take - that view. All that sections 68 and 
69- do із to impose a particalar mode of 
proof. and ‘to. require that sertain documents 
shall. ‘be proved i jn а partisular way and in, 
no other. way, that is to Bay, if one ‘attesting, 
witnéss-is alive you cannot prova exeontion 
and., attestation "by other witnesses, although 
you. "have them, without ‘ealling. the attesting 
witnesses, and if по attesting witness is 
available then, similarly, sestion 69 says that. 
you. cannot - prove execu’ ion and attestation 
by. other. . évidenee unless ‚уой prove ‘the 
handwriting of at least one attesting witness. 
"The. other” “view would have the effeat of dis», 
pending with the .procf of a necessary ingre- 
dient» to the validity ‘of the ‘document, 

"We have been ‘referred’ to the sommon 
forms ` ‘Tegarding proof of Wills and in every: 
ease. of: “proof, evidenso i is ‘given nót only. of 
the gxesütion "bui. also, ; of йде attestation, 
See- Forma in. Tristram ‘and’ Coote’ 8 Probate. 

rastica, 15% Edition, page 792). Iam nol 
inclined’ to 1 ink that ‘these sestions : än apy. 
way ‘dispense with the proof of what the law. 
requires, . All’ that they do ie, to’ apply- the 
prineiple. that you must prove a. document by. 
the "bash; eyidenee, ‘that is to aay, when tliérà 
are: йез; Witnesses you innst ` -prôve өхё-. 





NO a КЕСИ 
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*; (1). 88. Ind, Cas. ‚її, 80 “AD 109; 14: A. L. РЯ 1041, 


~ (8) 88. Ind..Oas, 694; 39. A. 241; 15 à. L. 3,164. , 
à (8),60 Ind, Cas, 6 54; 89 М, 1, J. 463. « - 
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dove y. M wit 
ИШАН Cabs. ср 


is. sectainly ` 
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жена by oalling at leass one of them, and. 
if they are not ‘available, you must prove tbat 
the hard writing is that of one of the attesting | 
witnesses, | 

.In the result, the appeal must beallowed: 
and the enit ЭРЕ. with eosts throughoat. | 
Time for red. motion three months. 

With regard to the sesond and third defond- 
ants wto elaim by title arising before. the” 
date of the suit mortgages ani have bsen- 
exonerated from the suit in tha lowar Court, 
they will not be affeeted by the daeree but they 
will have no costs, 

` Karsanan, J.—I agree. 
Р Appeal „Поюэй, 
UNV. 


NAGPUR JUDICIAL COMMISSIONER’ 3 
` COURT, 
Finer Civi, Arrear No. 11 or 1921, 
` + March 8, 1922, 
- Present: ~Mr. Нах, А, J. 0. 
- SUNDRA BAI—DEFANDANT— APPELLANT 
. versus 
2 J AGANNATH.—PiAINTIFF— RASPONDENT. 
Document, construction of —Will— Bequest in favour 
of sister by Hindu—Hstate taken by. sister—Ordinary 
MSN of Hindus, онай of—" Malik," meaning 
oh-'-- 


~ The o meaning , of the Word sa pi? in 
feference to Бау дош is “absoluto owner,” and whon 
ised in a Will it must be presumed that the testator 
вой it-i in its ordinary meaning. [p. 287, col, 2.] 

+ But. testatora in India are frequently loose in 
their use of words, and it. may appear from the 
context of the Will or the ` circumatances in any 


t А 7 
Val LXIX) 
BUNDRA BAI €, JAGANNATH, 


вітер cage that the, testator used that word loosely , 
gnify only a limited owner, [p: 287, col, 2. 

Ei “he ownership- of the arab majority óf Hindu 
wothen;inimmpyeable -property:is limited. Therd is 
algo „а; fairly. genaral feeling’ among Hindus that 
property ought always . Хо remainin the same family 
and ought nòb to” go permanently to, the family, 
into Which à femdle heif of-th last male-holder Мау 
bavo married, though.-she. may: “hold it as owner 
during her life. [p.,287, col. 2.] ^ 

Therefore, according io the principle, erystalligod ` 
fi section 114 оғ the Evidence Aobthat what usually 
Kappons probably*happontd itiany given case, the 
fact.that'the legatée'of a Hindu is a woman’ points 
e 2 pro wore that the testator intended that after: 

her death property should, return to. his: heirs-at- 
Jay; that i is, his own family, [p. 287, col.'2.]" 

v- But it is a very weak: indication of that proba- 
bility, ziot nearly.as strong by, itself as the indication 
of.the contrary ‘to be found in the. use of the word 
mate in the. Will, There may, however, be other 
bvidénce tending either way in the remaining terms 
ofthe УЙШ апа the circumstances in’ which ib was 
made,: and. that evidence: requires: examination: in 
each case. [p, 267,,col, 2.] 

“A Hindu made a Will in favour ‘of his. sister , in 
which he said that after his death the sister who waa 
his only hèirwould be‘owner (malik) of ‘allhis prop- 
erty, thab.in. onse „she died in hi8 lifetime, -thè 
property would be vested in* certgin. trustees: who 
would < 8pply tho income. to the expenses of the 
Worship of a certain” temple but “have йо authority 
бо ве] or mortgage the property’ itself, that in case 
the. widow ‘survived him ‘she. would. -maintain her- 
self ont of the income of the property during, her 
life dnd at her; death make a disposition of it accord» 
ing io her own pleasure but that nobody, shall have 
þower-to mortgage or -sell the-property: : 

«Weld, (1) that, taking-all the terms of the Wilk into 
sideration, there (was ‘nothing to.show;that the 

festator-used the word malik 3n any but its ordi. 

hary “ngahing of absolute owner; [p. 288, col. 2.] ~” 

(2) that although ‘there was -an inténtion. to limit” 
the estate given to the sister.;in the: manner and to 
- She extent-stated in the Will, there was nothing to 
‘show that she waa given a limited estate acpording 
to the Ëindu Law? Гр. 288, cols, 1& 27] 


ы “Appeal against the decree оЁ the Subordinate 
'Jàdize,. Nagpur; dated "tbe 15th September 
1920;in Bivil Suit Nó, 49 0 1919,- " .' " 
inMr; М; Gupta; "for the Appellant, ob UG 


ўз: EE ү; В. ‚ Pandit, Be Bu for. the Respond. 


\ "gDGMENT. On! the’ qüestion* whether ` 
the, estate a Hindu’ intended to _gonfer. oh 
jd Woman by Will таң that of an ‘absolute ` 
wnet or that: ordinarily, held by. à, Hindu’ 
wotian in property’ ; inherited: from” & ‘male, 
‘the leading ‘ease “ia: of sourie” ә: “palin 
“of thie “Privy ^ Counsil 'in' “Surajinant” of 
‘Rape Nath - Оза, QU. 
i 0 80A: audi L. A. 17 10:Bom, L.R. 59:12, а, 
© W. N. 281; БА. b. Jy,675. 18, М; Le Je- "^T 9. Li Je. A8h 
,9M.AT. me La 


.more applicable to the. pris mt -c183. 


“Several | othérg" Have, -; ua 


been quoted here 38 laying ~dowa -prineiplas 
They: 
inslude: Moulvie Möhamsd ' ЗАйилпво5 Hood: v.- 
Shewukram (2), Motilal, v- Advocate. General: 
of Bombay (3), “Amarendra , Nath. “Bose vc 
Bhurad*sany Dast-(4), Jamha Рав тг Ramautar 
Pande: (5).and DalacsRam-ewan Laly. Dal Kcer. 
(6). All these rolings:lay.- down: the sama 
fairly simple prineiple. [5 ^. «i 
.v(2) The ordinür$ meanibg .of: khe.-word. 
‘malin’ in: referenca -to -propérty гіз. ‘absolute 
owner’,.and if the testator ased the; word it: . 
isto, be presumed that. he used, it -in ~its: 
ordinary, meaning., But; «lestators. in’ India. 
are frequently loose in .their use -of "words, . 
and it may appear from the eontext: zof thë 
Will òr. the sircumstanses in any given баке. 
that the tes'ator used that word: lo3rely-.fo: 
signify only а limited owner: - The owner. 
ship of the great majority . of -Hindu тотеп 
in iinmoveable property is limited. There is 
also a fairly -general feeling among: Hindus 
that property/ought always to- remain in the: 
same family and ought not to go permanente - · 
ly to the family . into whieh a: female heir 
of «ithe = last :;male-holder “may - dave 
married, , Ahough she ; may hold it аз; оше 
duriüg her: life. - Theréfore, - according: ta 
the prineiple: erystallized in sation: 114-08 
the Evidence Ast that what naually happens: 
probably happened in апу... given ease, the 
fast that the legates of a - -Hindu i is a woman 
points; to. a probability that: the “testator 
.intended-that after her death -his ;ptüpetty 
ghould return.to his; heirs-at. law, that i ig; his 
pwn family., Воб it is а -very. weak--indied» _ 
tion of: that: probability,:not nearly as-strong 
by: itself as the indication . of the.. eontraryi 60 


iU 


“he. found ‘in-the-use of the word malik in the 


“Will, There may; however, be other evidende 
tending either way-in the remaining. terma_of 
the, Will: and. . the eireumstanoes,. in. which; dt 
“was as made, and that evideneo requires lana 

nation in eech ease, - ; ù sh 

‚с (8) In the present;case wa ‘hava: nothing 
dn ‘addition. to the fast’ that: the. legates. ів -a 
‘woman but the terme of the Will. ‘They are 
‘ad folows::; My: health has been “bad „Хог 
ome ' time . and I ,ћауө:; пог.:; sertainty:,-of 


“x. (2) 22 W. R. 409; 21: А 7; 14 Bob Bi 269 BSar, 


P. 0, 1.7405. (2.0): e 
KOP iy Toa "Ова, Бү 38 B. 2104. 18. Bon. 24, 

oan ‘bind Саз, 78 14-0. W. N. 458,7 1: 

iMG AT ABO A; WEN, (1904) -278:13А; Li 1-10, 
27146): 24 0,408) 712 Ind, Deo, (м, к:).988; - 2 


СИ: 





Іам 





. 968 
SUNDEA BAI t, JAGANNATH, 


life. · For a proper disposition of: my 
“moveable and. immoveable property - sfter 
my death,.I make . the following- disposition 
Beodrding : to my. owni. pleasure of. my 
moveable and 


long ав I live I am *the full owner® of: my 
moveable and --immoveable property, Му 
` full sister Basanti wife of Dhanalal; Gour 
Brahman, is а widow-ard besides her I have 
“no-other™ heirs of ‘any kind -wbatever, She 
shall bethe owner of all my:moveable aud: im. 
moveable property after my death, Ifo 
-be that she die during my life, then for 
_ the expenses of the worship, 
the temple cf Mahadev in Bhaji’ Mandi 
im "Nagpur : (Division 4, Oirele 14)..in 
` front. of my house, four. gentlemen of the 
. Bazar; (hat.is Sir Gangadhar Rao. Ohitnavis 
and Raja Bahadur -Raghoji.'Bhonsle: and 
others,.asting as a Temple: Committee, thali 
keep my immoveable property :intast and 
from the inecme thereof shall: defray thé 
‘expenses of the temple, bat nobedy at all 
shall -have ‘authority to sell or: mortgage 
tbe immaveable ‘property. ‘But if the afore« 
said. Basanti Bai is alive after my. death; 
then she -ів Њо: maintain, herself ont of: “the 


fenis during-her life and at her death “may ` 


make a disposition of it aeeording to her:own 

"pleasure, but: nobody:at all’shall have -author- 
ity to.mortgage or sell the-property.” This ia 
followed :by a description of the houses 
belonging. ‘to tko testator. 

‘(4) In support of the proposition that 
these. tema indioate that the testator d 
‘Basanti Bai to have only: what is. сеа “ 
Hindu-wotap's.estate" in.the properiy ‘and 
sed the-word-malik'in that limited sense, 

, the: learned Counsel -for-tha appellant could 
‘point only-to the eomplete-limitation imposed 
‘on-her-power to‘ mortgage or sell the. prop- 
еу. Wa.are-at present wonserned,. not 
with the validity of this elause, but. with the 
Aindisation ‘it gives ofthe. intention! of Jthe 
‘testator in regard to. the kind of eatate to be 

«conferred „бп * Basanti ‘Bai, The learned 
«Counsel sited. -tke case: of Jamna Das -y. 
Ваташа Pando (5) whero the female legatee 
whe: given:pawer to; ‘alienate in бане of . pro- 
Ts meeessity" „only, , and, there: Words were 


have in. - the estate merce “йа ‘Hindu Жеш 
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immoveable property. lt 
shall. eomo"^into force after my death, Аз. 


eto, of 


. (6) "The : - appellant defendant 
. .béing in possession of moveable property of 


Bb. 


interest in propaely inherited. fróm & mole. 
Mr, Gupta urged that. the ‘limitation of the 
power of..alienation, is -even : greater in tho 
present-sase‘and,‘therefore; the indication of 
the grant of a limited. estate ig- stronger. 
The’ ‘indieation ofan: intention to sonfer on 
estate limited in.ithe..manner and to thd 
extent stated is of sourse: mush stronger; it 
їв іп fact somplete, But the indisation. of.an 
intention. to. aonfor an estate limited in 
another-manner and: to в. ‘different extont 10 
not ‘only-weaker but: ‘som plete-in: the opposito 
sense; the probability’ of suoh-an intention io 
negatived, · ‚ Farther, we shave -exastly tho 
same: words: used in:respeot. of the estate that 
wa8-to-vestrin eertáin-trnstees for a Templo 
in the event of Basanti Bai. dying.before the 
teatator,. ‘and :if san scarcely be .suggen'ed 
that. fn: that: sonnestion they imply: any. desizo 
in the testator that the-property shonld over 
revert’ to his own heira-at-law, 

(5). There is-in fact nothing whatever to 
indisate -that the testator used the word 
malik-in any but its ordinary: meaning of 
absolute: owner, and much to indisate: that ho 
did not, - - The. strongest indication is perhaps 
in the-direetion that at-ber desth Basanti Bai 
‘is to. make what disposition she pleases of tho 
property, the same expression being used aa 

he testator had previously. used for the Win 
dhaiwas then .himself.: making Харів mares 
inirup - vyavostka- karné): There is lao thd 
‘statement that the . -tertator had "no heir of 
any kind whatever besides „Вавай Ва”! Ac 
she: was-hig-sister:and no. heir:atilaw 5 nll 
‘this-eannot be explained away as it ofton ів 
dn {һә ease ofa. widow or daughter who i is tho 
immediate- heir, Farther, there ів the be. 
quest to. the Temple already menticned, 
whieh was-to have. efféct if the testator 
survived Basanti Bai That puts it beyond 
all doubt that the testator did not intend that 
“property should ever revert to his heira-pte 
law, or rather that Һе -did -intend -theé 16 
‘shonld not revert to.them. 
admitted 


“the. value of Rs, 100 and a deeres for mova: 
‘able: property of that value was. passed against 
“her, © The appeal against, this pars of the 
"decree жаз оЁ course ‘abandoned. It is not 
easy to imsgine why it wasever made. Tho 
-ppealisdismissed and thé appellant musi 
‘pay: "В the costs of the- “respondent, : 
N. н. "Appeal dismissed, ° 
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"oU. MADRAS HIGH ‘COURT. - 
Secon, Огий APPzAL No 370 oF 1918; 
. April 4, 1921. T 
Justise ‘Badasiva’ .Ајуаг. and 
“Mr: Justice Spenser.. - .. . ° 
‚ VAIDY ANATHASWAMY 1YER—. с 
Ритм No. ‚ 2—APPELUANT c Mes ^ 
o versus 
/NATRSA MALAVARAYAN "AND. OTBERS ' 


DEFENDANTS AND Pratntizrs— EEsPOSDENTA, 

. Evidence Act (I of 1879), в. 90—Presumption of 
genuiiveriess of old documents—Principles applicable— 
Interference with ув of lower Courts in~ raising _ 
presumption, 


Print; - Ms 


The presumption unfler section 90 of the Evidence 
Act as to documents dver 30 years old’ has to be 
made with some care. In the сазе of registered 
. documents such a presumption is readily raised; in 

ihe; саво of other documents, unless, by reason of . 
. their ‘appearance or by reason of internal evidence, 
there are · cogent considerations in favour of their 
genuineness, ‘a Court is not-bound-to raise such” a 
presumption Гр. 289, col. 2: p. 290, col. Eli 2703 

If а Court is prepared: to presume the genvineness 
öf 'a document under section gu of the Evidence Act, 
the question wherher'the endorsement by а stamp- . 
vendor бео ouc the true.facts-ns to thename of the . 


ur p of genuineness. і in „respect of -an 
ald documentiif the reasons кел. dre not prima: Tee 
vansound, [р. 200, col, 1] . 


,_..Sasond appeal . against a> desree :оЁ the 


District Oourt,: Tanjore, i in Appeal Snit.. No. . 


878 of 1916, "dated the’ 27th August 1917, 
; preferred against a desree of. the: Court of 
‚е Subordinate Judge, .Kumbükonam, in 
Original Suit No. 123 of. 1913.: 2A 
Messrs. S. Srinivasa, "Aiyangar , and Е, 
‘Bankaran Unni, for the Appellant. 2 
Mesers, V. O: -Seshaghartas - -and Vaidhi- 
: -patha Aiyar, for the Pespon denta; 
. JUDGMENT: ` - 
Баракта Ахан, J.—The second plaintiff. ia 
‘the appellant. The suit was brought for 
redemption of a. mortgage -effeetéd under: 
i&; doeument, the eounter-part of whieh is al- 
Joged to, be Exhibit. Н, whieh isdated in 1624, 
. The mein question . for .eonsideration, 
_ therefore, , is whether Exhibit H is genuine. 
iT he:Coürt.of first-instance refüséd to presume 
under section: 99, of the, Evidence Aet" ‘that 
it’ wad & gending- doeument aod called. for 
proof -of the fame “and ав. “BO reliable - proof. 


iQ: 


^ of 1802 and has made 
ой the -erfonsous basis Баре. document. 
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з 


- was fortlicoming that Court’ ‘dismissed thé 
The lower Appellate Court. 


plaintiff's sait.: 
confirmed the desree of the Oourt : of. first 
instanee co substantially. ‘the’ same grounds, 
‘The point, therefore, for’ desision is, whether 
the lower Coürts ought to have used the 
discretion vested in them. by section 99 of the 
Evidense Aet'infavonr of “the plaintiffa, ` 


t. [t must be admitted that- ће Їёаёпей. Dis- | 


triet Jüdge has“ made” eertain “erroneous 
observations :i ‘in his judginent, If "à Oourt is 
prepared -to presume -: ‘the genuineness ‘of в 
, daóument under sation 90 of the- Kvidened 
` Ас}, the question- whéther,;the endorsement 
of the stamp. vendor tliéreon- sets -out the 
trua facts-as'to ‘the bame"óf the puréhasér 


cf the. stamp and: the objeot. for which hé ` 


wanted “the stamped“ cidjun : :is not sd 
inush а qacstion governed by: sestion 90 as 
by-sestion 114, ап -illastration- to ‘whieh 
providos that: tho- regalatity:: of С аі acts 
might be ‘presamed. Тһе: ће Judge (prob: 
ably :misled.:by some argument advanced 
‘bafora him) ttoaght. erroaeously that the 


endorre veot ‘of the natise © Registrar who. . 


` 1ввпөй this and. other .. "gtampoed-, cadj 108 
originally -was the serbi iffoate of registration 
of the Rogistering- Ofer = referred ~ to’ iù 
. Bastion 9 of the Registration Regalation XVII 


was registered two years after its: execation, 
‘whereas ‘the docament_ was not registeted at 


all Farthor; the second: plaintiff's eharaoter, . 


as shown by the result of prior: "litigations, 
, was, given too much weight in. eonsidering 
"whether: а -presamption under. gestion 90 


ought to'be raised or. not. with referened to . 


Exhibit H. Also, the-Distriet Judge seems 
to have treated Exhibit-A, whieh is a regis» 
tration eopy - of ‘a ЧИЙГ older“ document, a8 
‘not above suspicion. and ‘the reasons he gives 


for looking upon-tliat; document also " "with 


suspicion might not be quite satisfactory. ` 
But the- main- zquestion: in. this case is, 
whether the: discretion ‘vested: in е lower 
Сопгів: as £o- the: raising: of the. presumption 
ta to the ‘genuineness of the -document prr. 
* porting, ‘to: be‘ ‘over | thirty years old,: : (Ех. 
“hibit Н). was used: £0 Dnreasonably : as to: ex 


for the interference of this Oourt ^ in sesond . 


“appeal. : "Ehe presumption : ander: gestion · 90 
‘asto docdments” over’ thirty: years old las 
“to bé niade with some dare, . In the oase of 
registered dosuments such a presumption ig 


E 


sone.’ observations ^ - 


n 


1 
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very readily raised; ‘and in the ease of other 
doeumente, unless, by reason of their appear- 
anee or by reason of internal evidenee there are 
80me cogent considerations whish resommend 
them tothe favoar of the Court, the Court: 
is not bound to. raise sueh a presumption 
usually. | In.the present.ease, the faet that 
the decoumerit, Hxhibit H, is written on a. 
stamped cadjan of the value of two annas 


. "whereas a stamped cadjan of the value -of 


Re. 2 was required-under the Stamp Law then 
inexistenee (Regulation XLII of 1860) and the 
‘fact that the unusually long term of 70 yeara 


is mentioned with the added sireumstance 


that ithad not been produced in a former 
suit where it might Бе. expected to have 
"been produced seem to have weighed 
with the lower Courts- in not raising :the 


' presumption.- In Shatig-un nissa v . Shaban 


' add.  .", А 
тн, у, 2 

' . (1) 26 A. 581; 9 О. W, 
с `0. 0. 290; 8 Bar. P. 0; J, 


‚ г. Spaxogs, J. 


Ali Khan (1), their Lordships of the Privy 
Council тәїпвей to everrule the diseretion of. 
the lower Courts in the matter of. raising the 
presumption of genuineness in respect of an 
apparently very old doeument beeause the 
reasons given by the lower Courts .were not 
prima facie unsound. In the result І вве no 
sufficient reason to interfere with the dis- 
aretion of the lower Courts in the present 
жаве, I would, therefore, dismiss the second 
appeal with-ecats.. , — . . Я 
J.—I agree and have nothing to 
Appeal dismissed, - 
N. 105; 6 Bom. L. В. 750; 7 
674; 81 I, A. 217 (P. О,). 


' i. MADRAS HIGH COURT. 
. . FULL BENCH, 
Отун, Miscgnuaxzova Perion No, 199 f 

s 2.081922, 7. 
TS od February. 20, 1922.. EN 
‚ AT rerent ;—Sie Walter Schwabo, K7., 


' , Ohibf Justice, Mr, Justice Contts-Troster, . 


. Mr. Justico Kumaraswami Sastri, . 
Mr, Justiee Krishnan and , 

Mr, пайса Ramesam. ... 
E. RAGHAVA REDDI, HIGH 


t ‘ 4 


In re 


d COURT. V AKIL, NELLORE—PrrITIONER, 


». ‘disciplinary’ mattàr, such às, suspending’ а` Vaki 
l from practice, [р, 291, col, 1, Я ; 


i 


Letters Patent -(Май,), - clauses, 10, 89—Appeal 
‘to Privy Council—Leave to appeal—Order suspending 
4. Vakil from practice. f са | ' 
' . "The High Court thas до power to grant 
,Bppealto: the Privy Council against an order in a 


E " Ж - z 


“INDIAN ОАВЕВ, 


Sek 
leave to . 


(1928 


Morgan v. Leech, 2M. I, A. 428 at p. 432; 3 Moo. 

P. О, 368; 1 Sar. P, O, J. 216,18 H. R. 862; 13 Е. В. 
149, James Minchin, In re, 4 M. I. A. 220; 6 Moo. Р. 
C.-48; 18 E: В. 683; 18 E. В. 699, Bir Kishore Roy v. 
Emperor, 52 Ind. Cas, 5£9; 4 P. L. J. 428; 20 Ог, L. J. 
679, А Vakil of High Ооиті [Ramachandra Aiyor] v. 
President of Vakils! Association, High Court, Madras, 
29 Ind. Cas. 879; 89 M. 128; 20 M, L, J. 16 (Р, В.) 
referred to and relied on, И 

- Petition, under clause 39 of the Letters 
Patent and sestion 109 and O. XLiX,r.3 
of: the Code of Civil Prosedure of 1908, 
praying that the High Court may grant s 
certificate to enable the petitioner to арреві 
to His Majesty in Oouneil sgainst the judg» 
‘ment of the High Court, dated 26th October 
1921 in the matter of H, Raghave Reddy, 
Vakil of the High. Court, practising at 
Nellore, on a reference by the District J udge, 
Nellore-in his. létter current No. 1470/1921 
dated 26th April 1921 for disciplinary action 
under the Legal Praotitioners Ast, XVIII 
of 1879, ·.. М | 
" Mr.O. P. -Ramaswami Iyer, the Advoonte- 
General, for'the Referring Officer, 
ee ORDER, 

. Бонжаве, OC, J.—In my judgment, this 
métter ія во far sonclnded -by -authority 
that it would -not bé. possible, without 
a deeision of the Privy. Counsil to the 
‘contrary,’ ‘to- say that there is power in 
‘the High Court of Madras to grant leave to 
appeal to the Privy Oóuncil іп а ease where 
-an order is made by the Court suspending a 
Vakil from practice. We have been reforred 
to two cases of the Privy Council; James 
Minchin, In re (1), where, on an appeal taken 


'. ,to'the Privy Council from an order of -the 


High Oourt, asting not under elause 10 of the 
Letters Patent but under another clause 
giving a similar power in other cases, namely, 
‘clause 8, the Privy Oouncil pointed out that, 
if the appellant came there under the Oharter, 
he had no right to appeal, beeause by the 
terma of the Oharter, the appeal given is 
eonfined to judisial aste, namely, "judgments 
or determinations.” The same view wan 
' expressed afew years earlier in. Morgan v. 
` Leech (2) where the matter.eame before tho 


^ Privy Oounsil in respeet of the refusal of the 


. High Court of Bombay to admit an- Attorney 
‚ава it was held. again that if was not a 
‘judicial: determination, within the. meaning 
qu Q4 М.І. А, 220; 6: Moo, P. C. 2, 49,18 E, B. 688, 
18 E.R.G99.  -. , M 

г (2) 2 М. I. A. 428 at р, 482; 8 Moo, P. О, 868; 1 Sa 

| P.O, J, 215; 18 E, В. 362; 18 E, В, 149, - - 


4 


1. 
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‘of elause 39 of ‘the Letters: Patent: nd that, 
therefore, it was neecssary to. give. -Spesial .: 
leave and that, no Appeal lay, , unless. ‘the 


' Privy, Council gave leave. Now, thosé deeisions - 
have. been followed in "Bombsy, Caleutta, . 


| Allahabad ‘and Madras, and - ‘more reeently in 


Patno, Bir Kishore -Roy v. . Emperor; (3).in .,. 


`. a full and ` considered judgment. of Dawson 
Miller, 0. J., sitting with Contts, J., a juggs- 


ment: with whieh I agree, in every: ‘respect, : 


` INDIAN dasti., 


x 


but, for. the present purposes, “it is nob ` 


necessary to travel’ ontside Madras. . 
" A Vakil of High Oourt l Ramachandra, Азиат]. 

"President of Valils! . Association, |. High 
Court, Madras (4), the. Fall, Banéh “here 
held, after full discussion and fall argument 
on the, meaning of clauses 10. and 39° of, the 


Letters Patent, that no leave. to. appeal to -- 


„éhe Privy . Ocüneil in а ‘disciplinary. matter 
agninst в Vakil eould be granted by. the High: 
Court. think that we are bound by. the- 
ў dosision ofthe Privy Oouneil and. ‘that, we 
should follow the Fall Beneh: decisions of 
this Court and the other High Courts, 1 unless 


we saw very strong. reasons to. differ from: 


‘them. Во far from finding strong. reasons: 
for differing. from ещ, Т agree with those 
desisions, 


Our disposal of this petition i is "uw on. | dh E 


In.’ 


` Көр. mistress would not suffice; it must be - ‘showy 
that her connection with the decéaged * was, perfectly" © 
‘open ‘and recognised, and that sho“ was kept in^his * 





August. 11; 1929, . ST 


|: Acting Chief Justiee, and Mr. Justiee; Orimp. 

BAI MONGHIBAI inp отнквв-— С .' , 

~ Devas snr4 Nos.. 3, 4 AND Ba APPELAHTS « К 
- versus. Lo ia 


"f -OE Я w. Е 
мо, 159. OF 1921; Sur No. 218-07. 1920, FL 


0 nma 


ae Present : :—Sir’ Lallubhai ‘Shah, Жї. oy 


I 


vC 


BAL NAGUBAL Pavrwé-Resropuwr,. a | 


, Hindu: "Law Maintengnce—Goncubine, ће entitled '. 
io. natiitenance — "Avaruddha. 2 Sire _ meaning. Land ' 
Connotation" of" 


"n order to'entitle a cbncüliiné амь. ` 


“under thé Hindu Law, to, claim’ maintenance ‘from: d 
the.estate of a; deceased Hindu; the, mere. fact that ° uU 
: e deceased’s..connection with .her-avas „ofie glóhe- 
character, that he passed a, good geal. of shis stim ime d 
{ 


with her, tliat she occasionally, moved out with hin 


‘comforts that he might be expected to provide: for 


` own "family as a thember of the ‘family: Гр. 298; бо1.-1;]`; 


"kept onoubine : and connotes ап o 
“avowed connection with the man. Dé. 99, 'бо[ 2. 


.Thà term’ “Avaruddha Stree” : nieans éontindóusly ^ 
en residence and: - 


. Khemkor V- Umtashanknr, 10 BH JR. 881, 
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* бабатда v. Yamunabai, 12 В. Н. à "Б. (АЁО. f) 229,5 ^" 
‚ Yashvantrav v. Kashibai, 12 B, 26; 6-Тпа.:Реб,` (x. 8.) 


merits. and we do. ‘not propose to;say anything : 


about the eontents of the petition or the, facta 
on whieh the. petitioner bases his .claim to 
, obtain leave’ to appeal to the Privy Oouneil. + 

Сорттв. TROTTER, J—l „entirely agreg with. 
my Lord, “and.in so doing believe myself - to 
be acting on. the. principle underlying the 
deeisions that have ‘been referred .to. If. 


they, do not absolutely decide the point, they. : 


‘show clearly, the trend of their’ Lordships’ 
opinion.’ — ; 
Kumaeaswant Sister, . J. E. agree. with: 
my Lord, the learned Оре, Justine, and have. 
. nothing to add, 5 : 
KxissuAv, Ј.—1. also agree and have no- 


_ thing to add to the judgment of the акей: 
: , Obie£ Justice, 


M 


RAMESAN, J.—I also agree with. amy: Lord 


502, Ningaraddi v Lakshmawa, 26 В, 163; 8 Bom: La. 
R. 647, Balu +. Hari, (1871). Р, J. 84, considered, 


Appeal from в judgment of, _Mr. , Justies Us 


Kanga. 


Mr. Munshi (with - him їй, Jinnah), for | 


the:Appellant. - 5 
Messrs. Cólimàn and’ Setalvad, for Plaintiff, 


Respondent No. 1: 


Messrs. Jayakar and Kania, Р for Defendant 

No. 1, Respondent No. $: . ЕЕ 
a JUDGMENT, ` 

' Bae, Acre. C. Ј, —This i is an, ‘appeal; from 

ü ‘judgment of Mr. 'Justiso Kanga, 


Bod 


г ont of a guit filed by Bai Nagubai Manglorkar , 


against the exeeutors of the deceased -Vasanji: 


, Madbavji Thakar, who died ọn November 2st, 


7 оше Justice and Бе в nothing toadd.. ~> >- 


Я А ‚ Leave. refused, 
i vog de 
v.s. P Y. лд ерд Sox ` 


OX 


(в) 52 Ind. Сав, b99; 4P. Y J. 428; 5% от, т, 4. 679. 


(4) 29 Ind, Сав, 8785 89 Me m '29 M, L. Ј. 16. 
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1919, :роввеввей of moveable and immoveable. 
property of; very large value, The deceased , 
left surviving, him'a widow and: ‘two minor. 
sors. They were also joined as defendants 
to the suit.. It appears” that. , subsequently. 
the Rixth ‘defendant, who was appointed, an, 


administrator’ pendénie lite of the estate.of the’ , 


It.arises | 


deecased Vasanji in the testamentary proceed. ; a 


ings relating. ёо his Will, was added ав а. Harty, 2 


The suit was filed on the -basis" that ‘the. 


И plaintiff was in-the exelusive; keeping. of the. 


deceased Vasanji: since the year. 1918 zand. 


fie ра 
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that she. Bad: a ‘daughter. born to Her by him, 


`. She alleged that the deceased ‘had: left. his ` 


‚ üsual. residence at Vadgadi ad: had come 
to retide with (hà.plaintilf in her house at 
Girgaum and that he continued: to reside 

- there until the day prior to his death. She 
elaimed maintenance as a Hinda Goneubine' of 
the deseased who. was „їп his exelusive keap- 
ing until bis deatb,- She alleged: that she 
. 01898: to: receive about Rs. 400° per month 
from thé dededsed. It waa also’ alleged that 


& sun of. Кз. 25,000 was spesially: promised, 
| by: the. deceased for the . benefit. of the 
daughter, but she reserved the alaim to thas- 


· Sum to be, made ina different suit. “Apparent. 


dy after the death of the decéased the slain 


‚ for mainténance | out of. tha ев {ө of the 
deceased - “Was, .put forward, but: as no reply 


was received, from. the- defendant. the suit 


- was. filed early i jn 1520 to laim mainitenanée 
` ӨЕ Rs; 590 f ‘per month or ‘sich other’ sim, as 
the Ooart may. deem just by’ way’ of main- 


- tenance out.of the estate of the ‚ Ч@ввейзей, 


." She also e'aimed Rs, £00 вв arrears of main: 
tenance 8nd also eertain allowance duribg 
the eiidenoy of the auit. > 


The. iexeculors filed a ' writtén- анан 


А  éóntestirig: thé claim of thà- plaintiff to 
maintérance, and alleging that évén if^ shë 
. Wüs-otliorwise entitled to maintenanee her 

, élaim could not be allowed on seaount of her 
iot being ёБавѓе, - 

The widow on behalf of heréelf and her 
“mitior Bons also filed a written statement, 
pleading- that as a matter of faet the deseased 
did not reside. with the plaintiff; and that he 
-had.a separate plase of residence, They 


- denied. that the plaintiff's relation with ө- 
‚ +, #818 - deceased was such às would entitle her 


{б any maintenance under the Hinda Law :— 

v ; "Аё thé-hearing the following issues were 
завей: — 

I, Whether the -plaintiit was in thé sold 
enini of Vasanji Madhavji before his death? 
» 9, "Whether the said Vasanji . Madhavji 
` qaid. thé plaintiff a fixed monthly allowande of 
Rä: 400 per month prior to his death ? 

S Bi, Whether the plainiiff has continued 
to: be- ehaste after the. death. of the said 
‘Vasaoit- Madhavii P. ; 

4, "Whether the plaintiff ів, entitled: апу, 


чь nds if во; what maintenaiias P 


The learned: Judge who tried the suit éame 
to the eonelusion that the plaintiff wasin the 
воје Eeoping of Vasanji before his death, and 
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that she had eoniinued to be ehaste after the 
death. of the said Vasanji Madhavji. Issue 
No: 2 was eonsidered.to be unnecessary, but 
the learned ‘Judge expressed the opinion that 
therà wa& no reason to ‘doubt the statement 
of the plaintiff that on an average Rs. 40) 
were paid'to her by the deceased per month. 

The learned:Judge held that the plaintiff 
was entitled to maintenance as the per- 
manent concubine’ of the’ decaased from 
the’ estate of tthe deo3ased. As the perties 
were tot agreed | as to the amount of main. 

tenance, there was a reference to the Oom- 
missioner to determine, what would be 
suitable maintenanee for the plaintiff. 

From this decree defeniants Nos. 3, 4 aud 
5, £e, the widow on bahalf of herself ‘and 8s 
the guardian of her minor Bons have appsaled 
to this‘Oonrt, joining the plaintiff anl the 
other defendants as respondents, Tho re. 
spondants Nos, 2 ‘ай: 3 who ara exacikora 
tinder the“ Will an pport™ the appeal, Bally 
the ‘dontesting respondent? is the pla atif, 
Tt is urged ‘on behalf “of theappellants that 
the lower Court has поё correstly ap sraciated 
the rulé of Hindu'Law' under whish а a02- 
subine is entitled to be maintained ont of tha 
estate of her decaassd páramour. . 16 із urged, 
first, that the -rule applies to those aasea only 


‘where ‘the estate is inherited by heirs other 


than sons, sesondly, thatthe rule applies not 
io'every kept woman, but to a- woman who is 
in-thé position of а “Баз? as known to Hindu 
Law, and, thirdly, that: the "woman Bhould 
really have bean:kept as an -'Avaruddha 
Btree’. .  Reliance'is plac:d upon certain pass- 

ages from the Mitakshara and the v yavahora 
Mayükha to which I shall refer later. Several 
eases bearing on this question- have been 
referred to in the argument on behalf of tho 
appellants to show that in all those eases the 
kept woman was more or less in the position 


_ of an ‘ Avaruddha ' woman and that thero haa 


béen no decision of this Court whieh has óarriod 
this rule so far as to apply it to any kept 


` woman, who cannot bo said tosatisfy the dege 


sription of an ‘Avaraddha Stree.’ ~: Further, it 
is urged that the evidense in the case, taking 
it at its best in favonr of the plaintiff, does not 
establish that the plaintiff stood in the reis- 
tion of an 'Avarnddha! woman to the deceased 
Vasanji, that the lower Oourh has mis. 

appreciated the  evidehse, and that tho 
evidence if properly appreciated doss noh 
establish the- plaintiff's olaim even taking 
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texts at the outset. - "ES. : 
The ‘text whieh relates to the right to 
maintenbnoe is to be found in paragraphs 27 
and 28 of the  Mitakshara, Chapter II, 
section 1 :— ` i p.59) 
“27, It is said by Katyayana: ‘Heirless 
property goes to the king, deducting, however, 
a subsistence forthe. females as well as the 
funeral charges...’ [The expression] ‘deduct. 
ing, however, & gubsistense for the females ав 
well as the funeral charges,’ is {explained as 
axeluding or setting apart & suffüiciensy for 
the food and raiment of the: women, and as 
muchas may be requisite, for the funeral 
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The words used for “women Көрі "іп eon. 


-eubinige" and “‘coneubines” in -the original | 


are "Avarnddha Stree.” Vijnanesvara there 
clearly explains the meaning of- the word 
‘Stree’ in Narada's text, and the word *Yosghid' 
used in atyayana's text as inoluding 
*Avaruddha Stree.’ The text of Narada in 
paragraph 7 of ‘the same: Bestion- of ‘the 
Mitakshara runs as follows :— “ 

"Thus Narada has stated the sucséasion of 
brothers, though a wife be living ; and has 
dirested the assignment of a . maintenance 
only to. widows. ‘Among brothers, if any 


‚ опе die witbont issue, or enter a ‘religious 


order, let the reat of the brothern divide his 
wealth, exeopt tbe wife's sepirate property. 
Let them üllow a maiptenanee to his women 
for life, provided thesa pressrva uosnllied;tha 
bad of their lord." Stokes’ Hindu Lay 
Books, page 429. . 
- Yt may also be mentioned that in Ghapter 
І, section 4, relating to “Effeats not liabla to 
Partition” ia- the Mitakshara, paragraph 22 
runsasfolowar— — : A ut 
“Tha women or “female slaves, being un; 
equal [ia number фэ the shares] must ro} be 
divided by the valua, but should ba employed 
ia labour [for tha ca-heirs] alternately, Bat 
women (adulteresses or others) kept in son. 
eubinage by the father, must not be shared 
by the sons, though equal in namber: for the: 
textof Gautama forbids it.” Stokes’ Hindu 
Law Booke, page 889, S es rg 
Here al:o raferring to ‘women kept іп sons 
cubinage by the father,’ Vijnanesvara has used 
the word ‘Avaraddha.’ The meaning of the 
word ‘Avaruddha’ isexplained by Vijnanesvara 
in his eommentary on Yajnayalkya'a Verse 
No. 290 in the Vyavahara Adhyaya. ‘At 
page 406 of Gharpure’s translation of the 
Vyavahare Adhysya of the Mitakshara the 
expression Avaruddha Dasi’ used in the verse 
has been rendered into English as: “women 
who are protected slaves of another” aud іц’ 
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the somméntary the word ‘Avaraddhe’ is thus 
‘explained : Doa 
: "These very "women are prohibited by the 
“master from intercourse with other: men with 


an injunction’ to shay at homà with the. object ; 


“of avoiding ' any” lapse of ‘service, these are 


known as Avaraddha’ or protected slaves.” i 


i Tho Vyávahara Maynkha on this point ia 
ў ‘agreement with ' "thé. Mitakshara; . For 
dnstanee, in- déaling . with" ‘impartible things" 
:* Nilkantha réfers to " Àvaruddha Stree.” In 


‘Mandlik’s-Hindu Law, at page 70 the: passage . 


‘is translated ‘as follows:: : 
"Siriyah ave female slaves; (When) uneven 
; in number; they afe to be made fo work by 


огра as may be found workable; when even . 


-in fumber, they are to be divided: The kept 


cmistresses of the father, however, though even. 
` ‘injnumber, should not be divided, as directed А 
by (the following text ot) башатаа:—' There. 


ig no division of ‘women appointed (by the 
father) for enjoyment, n 
. ~The expression ' whioh. bas bsen ended 


."$ranslation hag been rendered i in Borrodaile'& 
translation he ‘set apart by the fathers’ 
EE Ti Chaptar VIII; section 4, the same texts 
-of ‘Katyayena’ and: Narada,’ to which: Vijua- 
© neavara has referred in the Mitakshara, are 


ceferred to and explained by Nilkantha as - 


‘having referénoe to ,goneubines because the 
term . used ‘is not ‘Patni.’ "For the word 
~foonenbine’ the word used in the original ia 
:'Avaruddha' (See Mandlik's Hindu Law, 
page 78). г 

In dealing with the meaning of the word 
“Ayaruddha ` in Obapter XIX, whioh relates 
to" “adultery” “(Stree Sangrahaua) after refer. 
ring to the text of Yajnavalkya, to. whieh I 
hava already ` réferred; the Word ‘Ayaraddha’ 
їз rendered as meaning’ * "ferh ále slaved for: 
“bidden by their master to Кате inferso drag 
with other men. It із quite: trae. that 
Nilkantha does по} give the same amplified 
tendering of-the word "Avsruaddha" as has 
been adopted by- ‘Vijnanésvaia, But 16 sésma 
io me that Nilkantha: in effeet : nieans the 
вале! їп as Vij joanadvara. I may, refer also 
to the explanation of the word ‘Avaruddha’ 
given in’ the’ Vyavahara Adhyaya:of Vir? 
mitrodaya (Caléutta Edition of the year 1875: 
at page 510). ^ Mitram'sra entirely à:3óble' 
ў Vijuanesvara’s : explanation of the word 
Avaraddha,’ du fast the very words u:eihy 
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.to support that view, 
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- Vijnanesva*a are ‘quoted: by him to explain 


the meaning of the word, ·. 
-I--have. referred to these’ texts at soma 
length Фо’ show that the obligation of the 


-heirs-to maintain women: extends -to the oasd 


‘of а ^ woman :who: із: in the position of of 
^ Ava£uddhs : ‘Stres’i , ‘and’ nok beyond, and 
also’ with’ & view to explain the meoning 
of- the, word "'Avaruddha' as understood 


. in. this. eonnewtion' by Vijnanesvara, Nik 


kantha-and Mitramisra. lt is quite true 


_thatthese texts of Katyayana'and Narada ore 
. quoted in the -portion of the Mitakchora 
where the right of ‘the widow to inherit tha 


property of her husband ia diseussed and dealt 
witb, -They are referred to really to establich 
the ore point whieh Vijnanesvare wad 


;eoneerned to establish, namely, that’ Patni,’ 


4. 6. the wife, ‘was outside the seope of the 
£exts' whish: merely provided for the maine 


_tenance of women and-that she waa campoe- 


tent: ёо "inherit, : But that fact by itself hos 


; not deterred the Courts go far from enforcing 
- into English ай ‘kopt mistress’ in Mandlik’s ` 


the rule úg regards -the women of the family 


-ineluding 'Avaruddha - Stree” in the сөпвә 
:' .understood by the ecmmoentators; and Ё 
"йо not think it is open now tothe appellants 
- to- твіве · any “such sontentions, 


I think, 
-however,: thi the appellants are right in 
their eontention «that the obligation to 
‘maintain extends only to sueh women as 
could. properly be deseribed ав ‘Avaruddha 
-So faras the texts are conserned 
‘there “éannot - be any doubt on tbat 
point, >. i 

'I think that the desided eases which have 
been referred to in the argument are nof 
only -consistent with that view, bat tend 
The decisions which 
‘Mr. Munshi referred to? are Khemkor v. 
‘Umiashankar (1), Vrandavandas v. Хатича 
bai (2), Yashvantřav у. Kashtbat (3) and 
‘Ningaraddi v. Lakskmawa (4), and I may a'so 
refer toan old’ йвеівіоп in ‘Salu v. На» (5). 
All thesa eases were from the Mofussil, and 
the facts in eash cise show -that there 
‘was -no dispute then that the relation ia 
‘which the. woman ooneerned stood to thd 
person keeping-her waa aa ebat of an-"Avarnddha 
Stree,’ 


(1) 10 B. H. €, R. 381 
(2) BBE О.В. (A, 0. 3) 22), i 
(8)712 В; 26:6 Ind. Dec. (x. s.) 502, 


` (4) 26 В, 163; 8 Bom. L, B. 17. 
- (8) (1877) P. J, 84 . 
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ES the: case of Khemkor v. "Umiashankar (1%) 
the .woman coneerned had .eontraeted а 
i marriage with the-man, and though that 
marriage тав not valid, 
was evidently of an open aharaeter where 


the woman lived with the man, and. in that. 
ease the claim was allowed ‘as against the 
son of the man after the death of the so-ealled. 


husband, E 
-In the ease of йлн у. Yamunabai 


| (2) the facts make it quite elear that thera ` 


the concabine, Yamunabai,. lived . with 
Gobaldas at Khed; and опе of the nephews of 
Gokaldas also. lived with him, end after the 


death of Gukaldas that nephew had éonveyed : 
the whole of the movedblé and immoveable . 


property. to -Yamunabai ђесапёе she had been 


his .uncle’s: concubine for a very long time < 


and, the right to this property was eontested 


` * by another nephew of Gokaldàs. "Sir Michael 
. Westropp, O. J. there -has dealt with the _' 
‚ Salu had two sonà by Jaysingrao and two: . 


question of the right ofa concubine to 

. maintenance and bas referred to some of the 

texta.to ‘whieh I bavealready referred. But 

what I feel eonserned to'point-out: is that 

in- that case there could be no doubt that the 

woran lived ‘with the man openly and prasti- 
cally. as à member of the family, « 

. The: judgment of Mr. Justice Nanabhai 

Haridas . in Yashvantrav v." Kashibat (3), 


where the question as to-whether a concubine 
entitled to maintenanee was "under an obliga» 
tion to lead a -ehaste life after the death. 


“of: the man had to be desided, is: instructive; 
and’in ‘the foot-note’ "Yajnavalkya's Verse 
No. 290 in the “Vyavahara ' Adhyaya has 
been referred: to. 1t was held there that 
she was under the ` same obligation to lead 

a, ehaste:. ‘life: as а wife `ог any other widow 
of the family would be. It appears that the 
question arose- there in exeeution, besause 
. Kashibai, the woman conserned, was alleged 
to have’ left thé family house nud. lived as 
& prostitute... Though the facts on which 
the desree was parsed in her favour ate 
not to be found in that report it would appear 
from .the allegation as to her having: left 
the family house, whieh ‘is referred to at 


‘page. 29. of ‘the report, that until then she: 
must have been living in the family house. 
and practically asa member of the family... 
Åt any ‘rate the réport is silent as tothe . 


nature of the eonneetion bstween the woman 
and her paramour, and does not in any 


. Bense conflict with the viewas to the scope " 


; INDIAN. CASE. di Ом 


the sonnestion. 


" referred. - 


t 
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of. the rule relating : ‘to the msintananed of. 
coneübines, | -+ " 


. Inthe ease of  Ningaraddi v. ‘Lakahniatwa | 


(4) it appears’ from the statement of "füota ` 
that the' ‘Govindreddi, the plaintiff's father in 
that ease, had ` a. wife Venkawa who had 
left" owing 0: ill-health: and had : gore” Чо. 
reside with her ‘parents. 
took the deferidant Lakshmawa to his house 


and she: lived’ with "him as his mistress for ` d 


geveral years. .: He. exeonted a deed: of gift i in 
ber favour in respect of certain lands for ~ 
her life by way. ‘of maintenance, _ 
of.things had. 'sontinued: for nearly thirteen. 


years when Venkawa returned to her hus». ` 


band's «house -and "thereüfter Govindreddi - 
continued іо visit Làxmawa. ` 

- „Во also in Selu v. Hari (5) it appears дш. 

the: judgment that: Sala was either the’ ‘Pak’ - 


wife or continous ‘ concubine of “Jayeingrao, ү 


the father ‘of «Hari һу ` ‘Lagna’ wife,- and 


daughters; on a "referenée to the judgment i of 


. the lower: Court in 3that'oase, ib ia elear that 


Salu lived with бэу агне Peachey 88 dis 


> is. - 


: The oases e my ‘mind ‘clearly show ‘that 
the woman eoncerned in each case had 


".praetieally led the life’ of an ` * Aváruddha * 


Stree, - I do not Jay any, ‘emiphasia upon ‘the 


.uge of the word ‘Dasi’ in Yajnavalkya's text: 
1:No. 290. The words 
used ‘inthe texts bearing oi this point máy . 
not necessarily: mean ‘a ‘Dasi’; 
‘from that the word “Рав? tinder the Hindu 
Law as administered now is not understood - 
“literally as meaning & female’ slave, bat а. 

‘woman ‘who’ tives as à dependant. in the. 
family. -But the life whieh the womanin | 


‘Stree’ and "Youhid' 


and apart 


each.of these’ eases: led with her so-called 
husband or paramour was the life ‘of an 
'Avaruddha Stree,’ as she prastioally lived ag 


‘a wife ‘and as a member of the family in | 


the house: of-the man, I ‘think; ; therefore, that 
there is nothing in the sasea whieh ‘need deter 
us from considering ` ‘the seope of ‘this rule 
whioh : has: been somewhat loogely ` stated as 
applicable to a ‘kept mistress,’ . ‘The learned 


. Judge ‘has referred to the” passage dn: : Ме, 


(пож Mr... Justiee) · Мае’ ` Hindu ‘Law at 
page 430, and so far as it’ goon it represents 
the effeot of ` tho desisions to which .I-have 
But’ there was no овеавіоп іп any 
of those'eases to sonsider whether any woman 
6, whom the man lind éonBeelion for 


This state - 


* 


Govindreddi then ``“, 


` 


+ 
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long time up to the time of. his death 
would be within-the ваоре of. the rula or 
whether the rule was во -restricted as to 
exelude.some of these women from the benefit 
of the rule. The very fact that sho ia by law. 
under.an-obligation to lead a ehasto life, as a 
widow is, shows. to my mind that the rule. 
was really. restrigted to the case of a woman, 
with whom the connestion was perfeetly 
open. and recognised,- and who was kept; 
ргавііваПу aa a member of the family, though 
no marriage with her sould be, or was in fast, 
effected, A 2x2 

I mayrefer to Mayne's Hindu Law and 
Usage at page 620 (8th Edition), where the- 
rule-is stated thus:—' But this liability only. 
exists where the sonnection was of a perma- 
nent: nature, analogous to that of the female 
slaves who in former times were recognised 
mombers. of ‘a man's family." 


salve inlaw, there are insianwes of such, 
in fect, called concubines and living as 
members of the family -of tho men keeping 
fhem,"..I have referred to these opinions 
only as-showing that the rule as understood 
ру +ћет is not different in substance from 
what I haye stated to be the effeat of the 
texis, -- * у p : 

I think, therefore, that the evidenca in 
this ease must ‘be eorsidered with a view 
to-see how far the plaintiff satisfied the 
requirements of this rule. From that point 
of view -the first issne as framed does not 
appear to me to adequately represent the 
requirements of law. Taking the cace at its 
best in-favour of:the plaintiff, the syidenea 
in the present case establishes that the 
plaintiff used to live in a house near the 
Kennedy Bridge э%` Girgaon where the 
deseased Vasan)i uged to visit her regularly 
during the. last four or five years prior to 
his death and used to pay her some monthly 
&llowanoce, the exact amount of whieh is not 
material. Iam -willig to acsept the further 
facta deposed to by the plaintiff in her 
favour that -his conneetion with her was of 
& very elose-sharaeter; that he ‘passed а 
good deal-of his time with her; that she 
eccasionally. moved ont with him at Nasik 
and other pl&see; and that he-provided her 
with ellthe somforts. that ho might have 


ees 
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provided for a‘kept mistress. Bai I do 
not think.£bat even taking the most favour. 
able view of the evidence for the plaintiff 
in this case, it could be said that the woman 
was praetioally openly kept by Vasanji in 
his own family and as amomber of the 
family. I think the egidense falls fer short 
of that reqairement, Itis not euggested in 


the present ease, for іпвёвпов, that tho pláinf. ' 


iff ever went to the family house which 
was occupied by the wife and the sone of 
the deceased Vasanji at Vadgadi, Ail that 
is stated by the plaintiff is that sho went 
occasionally tothe house where the deccaced 
resided on the third or fourth floor near 
Lakdipool at Musjid' Bander. When she 
was re salled she said as follows :— [ used 
to go there oesasionally when deceased was 
not well. Deseased’s wifeor sons were not 
residing there," Though it is said in this’ 
ease that the plaintiff's son who was born 
when she had conneetion with another man 
used to go osoasionally to the dessasad’s regi- 
denea orto the family houte of the deocased, 
and that the sons of the deceased ocaasionally 
used to visit her house, speaking for myself, 
I very much doubt whether the rons of the 
deceased eyer visited the plaintiff's houso, 
But aseumivg in favour of the plaintiff 
that oosasionelly the sone, who were minora, 
visited this house, and that Bhalchandra, 
her son who has been examined ia this саге, 
oscasiorally visited the house of the deceased 
which was used for residential рогровев oz 
his family house, I-dorot think that that 
really san advance the oase of the plaintiff. 
Without knowing the nature of these visite, 
whieh may have been of quite a gasuail 
character, it is impossible to treat the 
eonnestion which Vasanji had with this 
wcman as anything more than the eonnege 
tion whish & man may have with a women 
who is bis kept mistress living outsido, 
and at least apparently unknown to, the 
family. ` 

Iu the present case we have the faob 
that though Vasanji nosed to pay, acaord- 
ing to tbe plaintiff, substantial sums о? 
monsy from time to time for her main- 
tenanse, there is not a single entry in tha 
accountsof the deseased  Varanji, This ia 
an admitted fact. The inferense whish it 
suggests to my mind ia that Vasanji never 
intended that his sonnestion with thio 
woman should be known generally to tho 
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' perdons imniedistely surrounding > а, 
- including tho members of his family. If 
she was really in .the -position of an 
“Avaruddha Stree’ probably the - plaintiff 
would: have been kept by tha.: 'deseasod in 
his own house and. the expenses ineurred: 
in conneetion with her, would have -been 
treated ‘AB. regular items of vexpenditare: 
- and duly. entered in-the accounts, > 
.It.i« common ground now: ‘that no-pro-, 
vision. has ‘been made for the plaintiff Фу. 
him. in bis Will,- That -also Suggasts to. 
my mind that the deceased: did not- wish 
his, sonnestion with .this woman to be 
publialy. known, аа а provision for her in 
his last Will was likely. to: do, Iam not 
concerned here- with -the question ав - to’ 
whether the omission on -his ‘part to make 
any provision in the. Will has ‘any: effet. 
` ав A -matter of law. upon the, right. of 


maintenance, assuming. it fo* -exist other- | 


wise, In connection with this point certain’ 
observations in Ramanarasu v. ‚ Buchamma 
6) -aro relevant: -16-1в` pointed out a 
page 290- of the report as follows: — ў 

^. "On the authority of certain texta of Hindu: 
Law, the Courts have no doubt-allowed this 
elaim in . -tho care of concubines continuously 
kept- by the deosnsed up to the time of 
his, death,. Whether the foundation. of this 
rule was the'notion that. the man -was 
under.8 moral obligation” to take éare that 
his coneubine should nət be left deatitute 

—after-his death. and, . &herafore, saddled the 
Sueaemsion to hia. property with the liability. 


to maintain ‘her, or ‘whether jb was with. 
| referense to his probable wishes ard inten» ` 


tion with regard to her, iti is not nee:saary. 
-to determine;” д ‚ 


:So -far as the- omission in the Wil: to- 
provide for her: can afford any indieation 
of his: probable wishes: and’ 


the plaintiff, I do. not, “however, : quote 
these observations as indisating | that -that 
is really the basia of ihe rule, It may .be 

open to doubt whether the original texts of 
Katyayana and Narada whieh `- ‘hava been 
interpreted as referring to 'Avaruddha Stree’: 

by -commentators like Vijoanesvara and“ 
Nilkantha, wero: originally intended to cover. 
the: oase of an- “Avardddha Stree.’ ‘Bat, 


(6) 28 M. 282 ab p. 290,. 10м, A л 6% 8 Ind, 
Deo, (х, 2909 c so EGRE з 
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-maintain ` the -women of the family, 
„presant ease, the plaintiff was in’ tha Bole- n 
keeping of the deseased Vasanji, B8 she e 


any other ,vistors. 


intentions : 
with regard -to her it would be against: - 
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a oe 


к by Mr. Justica Nanabhai Harjdisi in. 


Yashzanirao v. Kashibai (3), as the commen. 
tatora. whose opinion is part of . Hindu, Liaw 
whieh - the Courts have to. administer have 


_acsepted: that view there ia no:going behind .. 


it; and if an attempt ів: to. ba made . to . 
discover -the reason of this rule, it. seems 
to me to rest.on the. eonsideration · ‘that if 
the. woman lives practieally ag à dépendant 
member of the family and aseopts . all, the. ` 


> limitations, though unmarried, of a married 
life openly апа avowedly, she -gata 
“benefit of the rule which makes it ‘obligatory 


the 2 


проп: the. héira of. a Hindu house-holder. to 
ln the 


says, in the sense that she did not reseive- 
Bat that, in my ‘opinion, ` 
is not - auffioient, “It -must ba 
ed.. by the very mode of living adopted- by 


. both ihe parties that she was his: ; depend. - 


ant-.and known as sugh ‘to ‘all sonosrned ' 


` апа thas, she had aseapted: prastically, the X A 
- obligations: of в family life: | 


This bsing my view of. the C356 generally, m 
I 'do nof: éonsider it песэввагу ta examine: - 
at length ‘the. syidercs ' whieh has ‘been 


examined in:great detail by the Trial Osurt, a 


As my outlook on the $286; however, ig 
Somewhat different І desire | to state briefly 
the conclusions to whieh T „have «ome. on 
the evidenea in the esse. The. ‚ plaintiff 
admits that: she has three .sisfers - ‘who’ are . 
‘all in the keeping of different Sheths; and . 
she also says that her s'ster Sunderabsi | 
is a. singing. girl (a Kaikin). .Ithink that 

gives a cuffieient indisation of tke class 
to’ whioh the plaintiff, apart from the kind 


of sonnection whieh she had daring the 


last few years of the  deoeased’s life, belongs, . 
. It ia also an -admitted fast that Рош. 

her twelfih or thirteenth year she had 
been in ‘the’ keeping of one борай, · and 


‘she says that she was ia his keeping , for 


fourteen or; fifteen years. When the 
diffarenees between her and’ Gopalji arose, 
‘apparently. aesording to her acsount, she 


, took to the deseaeed Vasanji, 


Т. aseo on the evidense the sonelusion 
that she had connestion with the deceased . 
Vasanji for. the last four or five yearg 
previous to his death whieh- :took place in 
November 1919, І am not prepared on 
the -eviderio to tike the eonneotion to 


> 
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2 have ‘commeneed : earlier : than thai: 
'. теввопв “for that are that. her вов *Bhal- ` 


` “deceased three. years prior to 
-do not think that it would be fair to take, 


- earlier. 


'.. been produced in this: oase 


$ 
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shandra: deposes that: he -had known ‘the | 
deseased for- three years prior to his death." 
The plaintiff-in her. evidence takes the 
eonnestión во .Ѓат. back as 1913 or“ earlier. 
16 mayor may not be so, “But in view of 
the fact that her son came to know the 


the sonneetion- as: having eommensed raush 
I.base this -inferenee ‘also проп" 
the fact that among- the letters whioh have 
Љу the plaintiff 
as having been written by апі received 
from the deseased- Vasanji the earliest one 


- - ig of July 1915. 


- I do not desire to express, and . should” 


. not be understood as expressing, any opinion 


. deoaased. That. matter is not before us. 
.I have stated my · conelusion ав. 


. © eonneetion with Vasanji so far as it, relates 
- _ tothe present claim, ~ as 


` Bridge where she has- been 
years now. I cannot forget 


' Wamanrao that 


, plaintiff says, that Vasanji eame 
‘tection after Gopalji 


plaintiff has given an agsount · of 


with regard to the right of the daughter : 
to be maintained out of the estate of the 


length, of the -period of the plaintiff's © 
in ‘whieh the ` 
to know 
took her under his pro- 


- As regards the manner 


her and prastisally 


a matter upon whieh ‘I feel doubtful. 
it. in 
detail that she was prevented from going 
to Nasik, and thatshe wes kept’by Vaeaniji 
at different plaees and was ultimately 
ascommodated in the house near the Kennedy . 
living for some 
the faot that 
the plaintiff is after all an interested witness, 
and there’ is 'no:: independent evidence on 
this point, After the death of Vàsanji it 


is extremely diffieult to teat this part’ of 


the story, and if the evidenca ‘as to the 
time that her ' connection with .Vasanji 
commensed, to. whieh І have already ‘referred, 
is :to have its due weight; -it seems to me 
that’ when he sommeneed his sonneetion 
with, her probably she: was already’ living 
in-the house near the. Kennedy ' Bridge. 
It appears from the evidenee of Mr. 
for many years: she has 
been ‘a tenant in that house which originally. 


' belonged to his -mother “and ‘which his” 


` plaintiff herself says 


year 1916; and the 


mother sold in the 
that she. has been | 
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his death, I ` 


‘to the — 


had deserted her ‘is ` 
The | 


vw 


~ [A958 


eoe Us 


there for the last seven years, ?. е., taking 
it bask from the date when the evidenos 
was given, it would "bs somewhere in the 
year 1914. , Бе 

As regards the nature of the residence 
of Vasanji with her in this house, E am 
satisfied, as is stated by the plaintiff, thet 
Бе used to visit her regularly. f also ascept 
the fact that Vasanji oéeasionally recaived hio 
visitors at this house, but I cannot ignore 
the fact that after all the house was 
tenanted by her, ù. e, the tenaney was in 
her name; and there is nothing to show, 
apart from the statement of the, plaintiff 
and the payments which the deseased 
Vasanji may have made to her, that he 
kad anything to do with the arranging of 
this tenancy or with the running of the 
plaintiff's household, It is likely thet 
Vasanji ‘may have expressed a desire to 
her to buy the house for her as she seys, 
but the faet remains that he never pat 
himself in communieation with the landlord 
fos that.purpose, and that he - never ia 
faet bought it for her. The evidence of 
Mr.“ Wamanrao on this point shows that 
a broker once asked him as to whether 
kis” mother would sell the house for o 
particular sum, and as his mother asked 
for a‘larger sum, it was not sold; but 
apparently in 1916 his mother sold the 
house to somebody else. The statement 
that the broker told him that he was sent 
by Vasanji is not, in my opinion, sufficient 
iG ‘establish the faet that Vasanji over 
went beyond expressing his own desire to 
the plaintiff in this matter, whioh may 


‘have been with a view to keep her pleased 


or with'a view to.carry it out in future. 
In any ease, if Wamanrao’s evidenca ba 
aosepted, the inquiry by the broker muot 
have been before 1916, as the housa was 
sold ‘by Wamanrao’s mother in that yoar: 
and -there is nothing to show that the 
deosased did anything thereafter in the way 
of.purehasing this or any. other house for 
he. >>: : 

On the evidence taken -as.a whole, I am 
satisfied that the deeeased Vasanji had left 
his family house ‘at Vadgadi in the oooupa- 
tion of his -wife and his sona end teken 
up his residence at а house near the 


"Lakdipool at Musijid Buuder on account of 


his differenca with his wife. He had his 
Pedhi; ie; firm, on one floar of that houss 
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and he had ocoupied another floor of that 
house for his rasidenes, 
as I have said, he ussd to visit the plaintiff 
at her house near the Kennedy Bridge, 
but I do not think that his ostersible- 
residénse and ostensible messing arranges 
menta аё the house near: the Lakdipool 
‘wera ever given up. In faat it appears 
that when during h's last illness he was 
removed.a day previous to hia death, he 
was-removed :to: this residenee of his. 
Farther, it is "поё :suggested that any of 
the · effests of the decsased, exaept his 
elothés which remained thera when he got 
his ‘last illness, ware in this house. If his 


real résidense was with the plaintiff, and” 


his residence at the Lakdipool house was 


: merely nominel that. would not have been 


the саве, - I am, therefore, unable to secapt 
the allegation that the deeeased had made 
the house of the plaintiff! as practically 
his residense.. I aseept that some ‘of his 
acquainisness': may ` have - known the 


faet ‘that he passed.his time ani even 
. oseasionally resided at the house of the 


plaintiff, . I aecept the fast that a long with 
the other eomforts which he provided for the 
plaintiff, he: allowed- her the -use of his 


. motor-ear, and. it is possible that he may 


have kept. it there, though there is no 
evidenca as to there being a motor garage 
attaehed to the housa or as toone having 


been rented in that locality.: Ido not attaeb- 


mush importance to the fact that the driver's 
lieense -whieh was in the name ofthe deceas- 
ed has been produeed by the plaintiff, basaugs 
ав he gob ill in this house near the Kennedy 


Bridge and adniittedly passed a few daya of 


his illness in his house his. clothes and along 


-with his -clothes the license would be left: 


thera. ~ L-aeoópi the evidenee ав to а governess 
having been engaged by him for the plaintiff 
for some time ; and on the whole I am satisfied 


that ‘both. of- them were devoted -to eash: 
-other, 


As regards: the letters whieh have been 
produced’ in the case, . it seems to mo 
to be a matter of no moment as to 
whether these letters were written by 
him or got written: by’ him. -From the 
subject-matter of these letters if would 
appear that they were either written by him 
ог by; somebody else at his instanoe. Letters 
written during the years 1915.10. 17 are 
fow., There are some .more letters in’ 1918 


While living there, . 


' he 
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but the letters written in the year 1919 were 
the largest in number, I do not attash mush 
importance to the effusive language used һу 
passionate persons to eaeh other, but I am will- 
ing to accept the infereneo whieh these lettera 
suggest that hiseonnestion with her was grow- 
ing from year to year and that he had develop. 
ed a regard and love for her. Ialso aecept 
the fact that the plaintiff on her part respond- 
ed equally and was probably equally devoted 
to him. Undoubtedly when he.gotill hefore 
his death he was treated and nursed in this 
house by her. All this is true, but that, 
in my opinion, is поё safficient to establish 
anything ,more than this that the plaintif 
was a kept io of the deceased. 


Taking the connestion between the doseased 
and the plaintiff at its highest, I am unable 
to treat that eonneetion as anything more 
than the eonneetion of a kept mistress with. 
ber paramour whish is distinct from the 
eonneélion of an 'Avaruddha Strep.’ The 
decéased was a Lohana -by caste, and though. 
was prepared to assosiate with thia 
woman, apparently he was not prepared, and 
ordinarily he would not be prepared, to have 
sueh an open connection as would invite the 
odium: and other difficulties arising out.of 
such в eonneetion being known to. his people 
generally.. He had, therefore, it seems to 
me, deliberately refrained from keeping her 
in the manner in whieh an 'Avaruddha Stree’ 
would be kept. He resorted to a method of 
earrying on eonneetion with her, whieh -is 


neither rare nor diffienlt in a large eity like 


‘Bombay, by ‘visiting her at. her residenes,. 
whieh was separate and far apart from . his 
immediate surroundings, assording to, his 
eonvenience, ` ; 

Taking а broad view of the ease, as I have 
stated ‘already, Iam satisfied that the plaintiff 
was in the exelusive keeping of the deeased . 
Vasanji during the last four or five yeara 
prior to bis death, in the sense thas she. 
eonsorted with him alone during that time, 
But that eonnestion ' їз, not, in my opinion, 
sufficient to bring. the ease within the scope. 
of the rule which entitles a eontinuously kept 
soneubine fo maintenance. I may mention 
that the English expression ‘continuously. 
kept concubine’ is the nearest approach to 
the meaning of 'Avaruddha Stree’. It connotes 
an open residence and avowed  eonnestion. 
with the man, both of whieh I think ean 


800 
RAI MONGBIBAI 0. BAI NAGUBAL, . 


be fairly said.to be absent in the present 
case. $ Ў "n 
Y do.not desire to lay down any hard and 
fast rule as. to what mode of life ‘and 
character of the connestion between the 
kept. woman: and her paramour "would bs 
sufficient to constitute her an. 'Avaruddba 
Stree’; that-must depend upon the fasts and 
.. сітепщяёапеев of each case.and must be 
‚ desided as a question of fast on tha evidence, 
It máy be diffieult to draw the dividing ‘ine 
in some cases, But in the present вазе Г 
think that the fasts are quite clear to take 
it out of -the-scape of the rule, I should 
have been glad tosée my way to allow the: 
plaintiff's claim: but it .eannot. be done 
without unduly enlarging the ssope of the 
role of Hindu Law, which we have. no right 
fo do." IEEE 
Т жопа, therefore, allow this appeal, set 
aside the decree of the Trial Court and 
dismiss the suit. ' | 
. We. have heard the parties as to costs in 
this ease, Having regard to the pesvliar 
oireumstanses of the ease we think that the 
` plaintiff should not be made to pay the scata: 
of this litigation, At the ваше іше we 
cannét allow her to resover ber costs from. 
the “estate of the deseased Vasanji, We 
direct, therefore, that the plaintiff-respondent 
will ‘bear ‘her own costs throughout. The 
plaintiff to refund any payments reacived by 
her. in--pursaanse of the desrea of the Trial: 
Court. “whieh is now diseharged. The 
appéllants, 3. 6:, the -widow for herself and 
for her. minor sons and other defendante, 
also to get their вовів throughout from. thé 
estate of- the deseased as between Attorney 
and client, As regards the eosts of any 
proceedings reserved, we make the same 
order. - - : - KU 
|. Свсмр, J, — There is only one question of 
fast. in-this case: and that is ' what were 
the ‘relations between plaintiff and the dë» 
eonsed Vasanji: up to the date of the latter'a 
death?” This question torms the subjeas of 
Issue No. 1, but-it-is-batter to state it in 
somewhat -more general terms ihan is done 
in that,issue, for it is doubtful whether an 
affirmative -finding- on the iesoe аз framed 
nesessarily leads to the sonclus'on that plaint- 
iff is entitled. to. maintenanse from the 
estate- of the deceased. That seems to hive 
been assumed: in the. Trial Court without any 
. examination-of the question:of law. 
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So far as. the faets go, I.find no reason 
to differ substantially frem the learned Trial 
Judge. 1 веб no’ reason. for refusing to . 
believe the evidence of the plaintiff in view 
of the statement in-the judgmant : “The 
plaintiff, in my ‘opinion, gave her evidenco 
in a very straightforward. manner and I 
believe her evidence.” That evidense derives 
substantial support’ from the evidenge of 
Wamanrao . Babaji, Sawlaram Ramehendra 
and Dr Parolekar. These: witnesses, have 
been believed’ and -the arguments advanced 
before us fail ёо воптіпве me that the ‘Trial 
Judge was wrovg. -I am also satisfied that 
the: letters produced by plaintiff are genuine 
lotters, and that they were written by the 
deseased or by hisdireetions, As sompared 
with this positive testimony the evidence for 
the defendants is insonelusive :.it is also poor 
in quality. ` е 
. What is that is established? -That tha 
deseased for some ‘years before. his death , 
kept the plaintiff as his mistress in a gepgroto 
house.  Nesessarily he visited her constantly 
and probably epent much time in that house. 
So far as the evidenee goes she wes ox- 
elusively in bis keeping up to the t'me, of bin 
death. The facts present no difficulty Баб 
does it follow that the eonneotion was -such 
as to entitle her to maintenance fron hia 
estate nnder Hindu Law? : Pay 

"This: question has be:n. dealt with soma: 
what summarily by the Trial Judge, pro- 
bably because ‘the matter was nob argucd 
bafore him as fully as before пв. His reasons 
are contaired in the following paragraph: 

"Aosording tothe authorities в Hindu is 
not bound to maintain his kept mistress in 
his lifetime, Нә can discard her at any 
moment and she: eannot compel him to 
continue her in his keeping or to provide 
for her future maintenante. But.where е 
Hindu women has been kept by a Hindu 
until his death,“ bis es'ate ів liable for her 
maintenance in the hands of those who 


take it. evan though the connestion with her 


was an adulterous one.: Her rightto main- 
tenance js sonditional upon ‘her continued: 
ebastity:” — . : E 

Ав a general statemant of the law no 
exoaption ean betaken to this, provided it 
is ‘remembered that the connection denoted 
by. the words “kept mistress” must be of 
the nature which the Hindu Law demands, 


The. rights of а soncabine—J use:the word 
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eoneubine as I think it eonveys the notion 
more ‘sorreetly—depend upon the following 
passage іп tbe Mitakshara: 

"Hven as to what has been said by Kåt- 
yayana “Heéirless property goea to the King 
dedusting, ‘however, a subsistenca. for the 
females as well as for the funeral charges;’ 
m é., Heirless property or wealth whieh 
is without an heir to sueseed to ‘goes to 

, the King,’ that is ‘becomes the property” "of 
the Sovereign dedueting, however, a subsist- 
ente for the females as well as for the 
funeral eharges, It means that after ex- 
eludibg or setting apart a suffisieney for 
the fcod and raiment of the women, ands 
much -as may ba requisite for the funeral 
charges such as the funeral repasta aud 
other “obsequirs in honour of the (deeeased) 
owner, ‘thé residre goes to the King. -Such 
is the sorstraction of the text. Anexcap- 
tion ia added: ‘but the goods beloning to a 
"venerable priest” deducting, however, a süb- 
sistence for the females as well as the eharges 
of ‘obsequies “let him bestow on a venerable 
priest.’ But even ihis relates to women 
kept in o»neubinage, for the term employed 
i$ ‘females.’ The text of Narada likew'se 
relatas- to women: of the Harem, sinse” the 
word used is women,” Gharpore’s ' 'Hindu 
Law Tex's, Mitakshara, page 239. 


For «the purposes of. the Present questionz"-(Gamy&swapi) as 
'women- kept iù- 


the important: words ‘are 
«onoubinage,". In what sense are they-ased 
by Vijooneshvara? .The Sanskrit. ‘Words 
are "Avaruddha : Stree, " The word. "Avas 
raddha” ineahs “subject tò eontrol or re- 
straint.” ^" There’ are other parsagés ~ 
Vijnaneslivara's sommentary which farther 
explain the meaning.. 

In the eommentary on Yajnavalkya- verges: 
118, 119; as to things liable to partition wa, 
find е. following : — , 

"Women, that ів, female slaves boing. 
given ‘must: not be divided by (regard to)’ 


` the value ‘bat should be made to work by. - 


farna. But.women kept іп concubinage, 
[Avaruddha Stree] (by the. father) such 


ás adalteressés and others; although oven. 


“in nuinbér, ` must not be shared by the 
Bons," Ghatpüre, page 195, Colebrooke I, тө, 
2 

` This’ passiga: esrtainly auggesta that these 
wümén are completely under the dominion’ 
ef the family. It would otherwise be im- 
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possible to regard them as being in any 
sense liable to partition, : 

Anothér avd more signifieant pastage is 
fourd in Vijnaneshvara’s commentáry on 
Yajnavalkye, verse 290.: (Gharpare’s trane- 
lation, page 407; the passage is not in that 
portion translated Бу Colebrooke). The 
Obapter.deals with erimiual offenees in son: 
nection with women, and the penalties there- 
of, and verse 20 runs ав follows :— 

“In (the aace of) women who аге proteet- 
ed slaves of another and, likewise, (of) 
kept mistresses, .even though intercoursa 
with them is permissible, & man shall ba 
eompelled to pay a fine of fifty раная? ^ 

Upon this the commentator „Ваув:— 

“The women of ths varnas already dessribed 
are (considered as) slaves; these very women 
are prohibited by the master from inter. 
вопгве with other men with &ninjunstion to 
stay at home with the objest of avoiding any 
lapse of servise, theseare known as Avaruddká 
or protected slaves. Women restricted i in 
the matter of sexual intercourse to certain 
persons are known as Bhujishyah’ or kept 
mistresses. When female slaves are Ávarud- 
dha Bhujishya $hen in their sace—likewiae 
by uss of the partic'e cha ‘ ahd; _harlote, 
wanton women, common women and Bhutshya 
ara also included, in their case also— 
although intercoure with them is permisible, 
they are’ ^ equally 
available to all males, one having eon- 
nexion with them shall be fined fifty panis 
since they are as good as other's wives, 
asthey have ben patronised by another,” 
Gharpure, page 406, 

Now, as I understand this passage a elear 
distinction is made, between & mistress 
(Bhujishyah) and a sorcabine (Avaruddha 
Bhojisbya), The word ‘Avaruddha’ appears 
to mean a woman kept under a man’s 
immediate eontrol as & member of hia 
family.. An. examination of the réported 
cases shows that where aelaim for mainten- 
ance has been allowed on the ground of ооп. 
eabinage the connexion has been of the 
nature suggested by the word Ava- 
ruddha ” as explained aboye. 

Ла Khemkor v, Umiashankir (1) tho claim 
was on behalf of a woman who had lived 
with aman as his wife. `The marriage 
proved to be invalid, andit was held that 
she was entitled to maintenanee as a eon. 
cubine, This appears to be the earliest caso іц 
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Bombay. In Madras the mattar appears to 
have been first diecuesed i in Sikki v. Vencota- 
samy Goundan (7). The Distrie& Judge in 

: getting out the fasts of that eace remarks that 
the Hindu Law texts appear tó have in inind 

‚ women having recognised positions in the 
house as concubines or female slaves and that 
a sonéubine án. this sense is something more 
than. & kept woman. >. Tbe &etual desision was 
on another. point but it is interesting to note 
that the distinetion was reeognized во longago, 
The next ease in Bombay was Vrandavandas 

' v, Yamunaba: (2). There the woman had lived 
with the deseased as his wife for forty years. 
In a later case, Ningaraddi v. Lakshmawa (4). 
the woman had lived in the man’s nonii 
ad -his eoneubine for а long period. It. 
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not, І think, nesescary £o deal at any length 


with these or other reported oases, for ib must 
be eonceded that the presise point now before 
: us has ‘nob, been deeided, They are only 
instruetive as showing the nature of the 
eonnéction which. has hitherto been held 
a suflieient ground for.allowing maintenanca 
from the estate of а deseased man. In all 
tho&e cages the woman was living openly with 
the man. as his coneubine under his immediate 
‘protection and eontrol As I havealready 
said, the texts appear to indieate a eonnestion 


of that nature, where -the term ` 'Averüddha ` “ 


‘Stree’ is need. 

' Now ‘what are the ^ fils here? ' The 
deceased. Vasanji had a, wife and two sona. 
He was on bad. terms with them and they 
lived іп. а house at Mandvi while deeeassd 
himself lived in another house at Masjid 
Bunder.. Не appears to have formed this 
connection with plaintiff about 1915 whish 
is the date of the earliest letter, According 
to her story she lived at several different 
‘places іп the.sity and the deseased maintained 
acd visited her, But there із no evidenee that 
they ever. openly lived together, Sheappears 
to have had her own establishment, . and to 
‘have paid her. own rent. He fellill in her 


house, and was there for a. short time until - 


just before his death, but that is an acaidental 
ciraumstanée, 
he lived there continuously for three -years, 
but she also’ seys that he lived. in.his own 
house at Musjid. Bunder. The ease seems to be 
& eommon one enpugh—a rich man on bad 
teris with, bis family who has a kept mintress 
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H 


It is true that plaintiff says : 
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whom he visits from time to me. The воп 
neation was not presisely seeret, bub on the 
evidente it. eannot Ее said tbat she lived 
with him openly ав а member of his family, 

In "the words. of i Vijnaneshvara plaintiff іва 


Г “Bhujisbyah” but not (in my opinion) “Avac 


ruddha.” ‘Therefore, she is not, I think, 


‘ entitled to claim maintenanee from the estato 


of the deseased. 
Ww, с. А, 


d 


Decree reversed 


MADRAS HIGH, COURT. 
І . Вксовр Отт Aresat No, 1612 or 1919. 
К ‘July 27, 1991. 
- Present ,—Mr. Justies Spencer and 
Mr. Justice Ramesam. 
РАТТАМІ VALAPPIL PAYYANATAN 
KRISHNAN) лир OTHEES— DEFENDANTS 
— APPELLANTS ; 
versus 
"MANALIL INIKIBIAS GOVINDAN ADD 
OTHERS— PLAINTIFFS AND Darexpants— 
RrsponpENTs. 

*- Malabar Low—Tarwad—Sale by Karnayan, suit. to 
set "aside—Neceasity for sale to ewtent of^substantial 
amount of sale price established —Sale, setting aside 
of—Purchaser, liability of, to pay ameunt not due, 
for necessity to tax vrad members anew. 


In the case of a suit to set aside a salo by an owner 
of property whose powers-of transfer are limited to 
cases.of necessity like the karnavan. of a .Malabar 
tarwad,, if necessity is established for the sole 
to the extent of a substantia] amount of the сол. 
gideration, the proper course for the Court to follow 
is to uphold: the sale, instead-of directing it to be 
set aside on condition of plaintiffs paying the amount 
for which necessity ів proved. [p. 803, col, 1.] 

Thalagara Ramanne v. Kalagare Gangayya, 26 Ind, 
Ogs. 178, 27 М, Li J. 182, Kannun Chetty v. Amirthe 
аттай, 26 Ind. Cas. 418; 1L. W, 877 end -Avasarala 
Вевћатта- у, Бати Venkata Krishnarayanim, 88 Ind. 
Cag. 888; (1916) 1 M. W. М. 163, 3 L, W. 418, relied on. 

Kunhaminà Umma v. Ibrahim Haji, 16 Ind, Сав, 405; 


^12 M: L. T, 264; (1912) M. W. N. 993 and Padammah 


v. ТАетата Ammah, 17-M, 282 at p. 284; 6 Ind. Deo, 
(x. в.) 16), distinguished,’ 

, Nor.can, in ‘such в саве as, the aboye, the purohe3er 
be compelled in the absence of fraud or collusion 
io. account for the application’ of the ‘sale-procecds 
or pay over ‘again the difference between: the sum 
shown to be for necessity and the total sale price, 
on the ground that the purchase-money waa not paid 
into the hands of all ‘the tarwad members, [p. 203, 


Peres. 
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Second ‘appeal and the Memorandum of 
Objestions filed by the first respondent against 
в desree of the Court of the Temporary 
Subordinate Judge, Tellieherry, ‘in Appeal 
Suit No. 10 of 1918, preferred against a 
decree of the Court ‘of the Principal Distriet 
Munsif, Tillieherry, in Original Sait No, 241 
of 1914, > ` ; 

Mr. О. V. Anantahrishna Айат, for the 
Appellant, PNE | 

Мг. К, S..M. . Menon, for Respondents 
Nos. 1 to 5, Ў Е 


. . JUDGMENT. . 

- SPENCER, J.— As it has been found that 
there was nesessity for the sale to the extent 
of a substantial amount, sie, Rs, 1,021 out 
of the Rs. 1,400, the proper coursa for the 
Courts to follow was, in my opinion, to uphold 
the sale instead of diresting it to be set aside 
on sondition of the plaintiffs paying the 
amount for whieh neossssity was proved. 

This is the effect of the desisions in 
Thalagara Ramanne v, Kalagare , Gangayya 
(D, Kannun Ohetty у. Amirihammal (2) and 
Avasarala Seshamma v. Ratu Venkata 
Krishnarayanim (3). - ^ ] 

For the respondents Mr, K; P. M: Menon 
relied on deeisions in Kunhamina Umma v. 
Ibrahim Haji (4) and Padammah v. Thémana 
Ammah (5).and Sesond Appeal No. 782 of 
1919 (ünreported) but those were eases, of 
mortgages and in such eases different oon. 
siderations arise from-those whieh arise in 
eases of Wales. : PC M 

It was next eontended for the respondents 
that the appellant should be made to pay 
over again the difforenee between the amount 
shown to be for nscesiity and the whole sale 
price, as they did not pay the purahase money 
into the hands of all the Тагтаа members, · 
: The sixth defendant who joined ‘in the sale 
is the Karnavan of the Tarwad &nd he is by 
his office invested with the management of 
the moveable property ofthe Tarward see 
Subramania | Paitar v,- Krishna "Embrandri 
(1) 26 Ind. Cas, 178; 27 М.І, 1.188.‘ .. 
, (2) 26 Ind. Cas, 4181 LW. 877; - - - ``“, 
wd Ind,/Cas, 838; (1916).1 M,W,N.63;,3L, 
- (4) 16 Ind, Сав, 405; 12. М, L, T. 204;(1912) "M. 
W.N. 993, 55 ИЫ. 

(б) 17 M. 232 афр. 234; 6 Ind, Deo. (н. в.) 161, 


+ (6) 60 Ind. Сав, 77; 89-М, “L, J, 690; 12 Li W..361. 


In the abrence of proof of any fraud or 
sollusion on the pert of the purobasers they ` 
sannot be compelled’ to aceount for the 
application of the sale. proceeds or to pay any 
part of the price twiee over. `  . Чч 

The sppeal is, therefore, allowed and the 
„lower Court's decree will be reversed ard. 
the suit dismissed with sosts tliroughout. 
The memo, of objections is not pressed ànd is 
dismissed.. ` | : Dos 
: Ramesay, J.—I agree, The major portion 
of tbe sousideration having been found to be 
for necessary ‘purposes, this ia a éase, in 
whieh the whole transastion ought to be 
upheld. See Thalagara: Ramanne v. Kalagare 
Gangayya (1), Kannuñ Ohetty у. Amirtham- 

mal (2), Pelaram Roy v. Bagalanand Banerjea 
(7). Viswanatha — Sasirigal `v. ^ Valambal 
Ammal (8). The cases relied on by Mr. 
Menon, the learned Counsel for the respond- 
ents, Kunhamina Umma v. Ibrahim Hat (4) 
and Padammah v. Themana ‘Ammah (5), are 
cases‘of mortgage and have no bearing on 
oases of sale,- The desision in Second Appeal 
No.’ 1597 .of: 1914 goes to the length: of 
holding that, even in в ease of mortgage, 
the original transaction would be affirmed, 
Bubjest toan equity in favour of the plaint- 
iffs in respeot of the portion’ whieh was . 
found not to be justified Ку neeessity, ' 

It is sontended by Mr.. Menon that: 
the plaintiffs should obtain a refund'of ‘the 
differense between theeonsideration in the . 
sale-deed and the amount found to- be re- ` 
quired for nee: ssary purposes and he relies on 
Tholagara Rumanne v. Kalagare Ganayya (1), 
Sesond Appeal No: 1597 of 1914, Sesoùd 
Appeal No. 759 of 1919 and Avasarala: Resham- 
ma v. Raru Venkata Krishnarayanim (8). The 
first two are cases of mortgage, and eonsidera- 
tions different from those' applyiug to sale 
arise. In <= Rukmani - . Sundarammal ү, 
Muthammal (9) the sale was not affirmed and 
the remarks about refunding the-'amonnt 
of the consideration not shownto ‘be ‘for 
necessary purposes were’ not neeessary for the ` 


. decision, -In-Thalagara Ramanne v, Kalagare 


Gangayya (1) and. Avasarala Seshamma ү, ` 
Ravu- Venkata. Krishnarayanim (8) the point 
was not argued but was coneeded by the ap- 
pellant’s Vakils who suecseded in getting the 


. М. 895. * 
(8) 62 Ind, Cas, 701; 30 M. L. T. 14... | 
77249) 26 Ind, Cas, 489; (1915) M,-W.N; 8, ^ ^ 


$04 
APPANNA PORICHA Vv. NARASINGA PORICHA, 


main transastion affirmed. 
Sastrigal v: Valambal Ammal (8) ‘the point 
does not seem- to be argued. In ‘the catre .оЁ 
' alienation by widows where the sale is'found to 
- ba for necessity, the mere fast that a portion of 
the consideration was not required does not 
justify the-purehaser in- withbolding it from 
the hands. of the widow who is: eertainly 
the owner for the time being of the estate 
"phe was dealing .with though ber powera, 
^ may belimited, The cases in Kannun Ohetty 
v. Amirihammal (2) and Felaram Hey v. 
' Bagalanand Banerjee (7) where the plaintift’ 4 
^ guits were -wholly dismissed justify this 
view. . Even in the cases of guardians (of. 
minors), trostees, managers of joint families 
the ‘same’ considerations apply. So long; as. 
there is nothing: suepicious.ia the апер з- 
ment they are the proper persons to receive 
+ the consideration for the rales of the immove- 
able · prcperty ‘balonging* ta‘the minora,, 
cestui quë -trust ani the joiat mambers 
. respestively. There ia ro reason ordinarily, 
justifying the withholding of the paymert 
from their. hands.. Thess ogrsiderations: 
“ beeome stronger in tke case of a Karnavan 
of a ` Malabar- Tarwad.—Sea Subromania 
" Pattar. v. Krishna Embrandri (6). In this, 
"Case the "Karnavan and five other members’ 
effeatsd the same and the Subordinate Judge, 
found that -they were the. persons astaally 
dealing with. the family property, I 


coneur, with the order proposed by my Teanga 


brother. ~. - 
ЖМ: V. 


| “Appeal allowed, 
н. Ре 7 ` 


MADRAS HIGH COURT. 
BENCH. 


‘One. EE No. 346 or 1918. 

.:. . i September 13, 1921. ^ 
Present i—Bir William Ayling, Кт, 
Officiating: Chief Justice, Mr. Justiea 
‘Oldfield; Mr. Justice Kumaraswami Satri, : 
< Mr., Justice Ramesam: and ' Mr, Justise 


р $ Odgers, 

APPANNA PORIG HA—Daranpant No. 1 

x o. —ÀPPELLANT . 
versus: 


NARASINGA FORIOHA anp OTHERS— ` 
° PLAINTIFFS AND Derenoants Nos, 5 то 37— 
^. RSPONDENTS, © 
Givil Procedure ode (Act V .of-1908), s, 92, scope 
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of —Suit-by trustee against co-trustee for accounts— 


Sanction tf necessary. 


A plaintiff suing as a trustee is not precluded, by 
reason of the absence of the sanction referred to in 
section 92 of the Civil Procedure Code, from obisin- 
inga decree for an account against his co-irustee, 
[p. 307, col, 1; p. 309, col. 2; р. 318, col. 1.] 

Venkatasubbamma v. Venkatarangam Chetty, 76 Тай, 
Cas: 678; 81 M. L, J.:280; 4 L, W 264, followed. 


Tricumdass Ми) v. Khimji Vullabhdase, 16 B. 626; 
8 Ind Dec. (N. в,, 896, not followed. 

Saminatha Pillai v. Sundaresa Pillai, 62 Ind, Cas. 
911; 29 M. L. T. 267; 14 1. W, 288 and Subriıma sia 
Pillai v. Krishnaswams Bomayanar, 53 Ind Cas. €95; 
42 М. 668; 26 M L, 'Г, 148; (1919. M. W. N. 622, dis- 
tinguished. 

Nellaiyappa Pillai v. Thangama Nachiyar, 21 M. 


` 406; 8 M. LJ. 119; 7 Ind. Dec (N. s. 644, Venkata- 


subbammea v. Venkatarangam Chetty, 38 Ind. Cas. 673; 
81 M. L. J, 280; 4 L. W. 264, Subbayya x. Krishna, 14 
M. 186; 1 M. L. Ј. 95; 5 Ind. рео, (н. 8 ) 182, Budree 


-Das Mukim v. Chooni Lal Johurry, 88 О. 789; 10 C. W. 


N. 581, Ayatannessa Bibi v. Kulper Khalifa, 22 Iad. 
Cas. 677: 410. 749; 19 O.'W. N. 234, Muhammad 
Abdul Majid Khan v. Ahmad Saeed Khan, 20 Ind Cas. 
37; 35` A. 459; 11 A. L.J. 678, Venku Chettiar v. 
Doraisami Chettiar, 62 Ind. Cas 161; .192t) М, W. 
N. 439: 14 L. W. 88, and Nilkanth Devrao Nandkarny 
v. Ramkrishna Vithal Bhat, 64 Ind. Саз. 358; 28 Bom, 
L. Б. 578; 46 B. 101, referred to. 

The addition of sub-section (2) to section 92 of 
Act V of 1908 was intended, not to alter, but to make 
explicit the law as stated in sub- section :1) and гєсз 
lion 039 of the previous Code (Act XIV of '882 спі 
ihe'law so, stated did not affect the right of trustces; 
as opposed to beneficiaries, to sue co-trustees in 
discharge of their duties to the trust, [p 308, col, 1. j 


Per Kumaraswami Sastri, J.—Section 92, Civil 
Procedure Code, is only intended to govern suits by 
the: public or by the Advocate-General for tho 
vindication of the rights of the public- in charitsble 
trusts. . The Legislature did not intend to enlarge 
the scope ofthe section. by taking away private 
rights. of action. A trustee has against his 
co-trustee rights which are personal and' quite dis~ 
tinct from the rights of the general public to require 
that . public charities -are properly performed 
and-in'a suit by him against a co-trustee the 
sanction of the Advocate-General or the joinder of 
another person who has no interest in “the quarrel 
between ‘the trastees is unnecessary. To attract 
the application of section 92 two conditions have to 
be satisfied,.(1) the suit should be one for the vindi- 
cation of ‘the rights of -the general public in the 
charitable trust,.and (2; the relief should be all or 

any of the reliefs ‘enumerated, in clauses (a) to (h) 
of pab-section (1). Гр. 810, cols, 1 & 2.] 

Appeal against a deeree of the District 
Court, Ganjam, in Original Suit No. 6 of 
1917. 

ORDER. OF REFERENOR TO A FULL 
BENOH. 

Wann, 0.7. дир KnisHwAN, J. — This 

is an appesl from the judgment: of the 


Distriei. Judge of, Ganjar in’. е suit 


. Poriehs, 'the' father of the ` 
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brought. by, the. plaintiff against the lat: 
defendant and other members of the.Poricha. 
family fcr a deslaration . that. ‘the plaintiff i 19. 


entitled to joint’ posseesion of the suit temple, - 


lands and topes as a co- trustee and fora 
decree’ awarding. him, joint possession with 
the defendants, He also asks for an aecount 
of the profits of the tample lands-and topes 
in the poesession | of the defendants and that 
they- should be ordered to make over tha 
amounts due from them for the use of tke 
temple.. He further asks that a seheme may 
be settled ‘co as to provide :a yearly turn 
for each’ of the seven branshes of the 
family -of the plaintiff’ and the defend: 
ants and also -prays for the recovery of а 


sertain'som of/money whieh he elaims to. 


have advaneed for the use of the temple. 

| The: main question in the ease is whether 
the ‘plaintiff has" established bis title as a 
oo-truatee of the plaint temple.’ There is 
no- doubt that the suit Mott or temple 
wa8 founded by one Ramakrishna Poricha, 
of whom the plaintiff and the defendanta 
are ‘descendants,’ and 16 ів equally clear that 
the affairs of the temple have been managed 
in the main for many years by, Limmai 
Ist defendant, 
who died in 1897, and віпва his death by the 
first defendant. ` The case for the ‘lat défend- 
ant is, that, by the usage of the institution 
the’ trusteéship dessends to the eldest membzr 
of the eldest: branch, The Distries Judge 
has held that this naàge is not made out, 
and after hesring lengthy arguments and 
examining earefully both the oral aud the 
doeumentary evidense in (he case, wa have 
some to the- conclusion: that thera is no 
suflüeient reason for differing from the 


` Distriet Judge’s finding. 


The key to the proper urderstancing ` оѓ 


: this.case appears to Бе this, that the family 


have been disebarging the duties of Arshakas 
‘of: the snit Mutt or temple, and as there 
are no other-irusiees, they are also the 
trustees of the temple, and have been, as 
proved by the evidence, largely living. on 
prasadams of - paddy fram the temple landa. 
When we examine all the Inam deeds: 
together, we find that one member of the 
family is entered as the dowledar, that i», the 
person whose пате was inserted in the last 
dowle before the Inai Commission and that 
the names of. the. 9Djoyers are' given as 
Mutt- Archakas “in ong. ваб "and-- ag 


" 20 


: enjoying the offerings jointly." 
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Adhikaria fn othar: orat, and that in those’ 
Inam statements’ representatives of ‘all the 
saven branobes are named ae baing in өпјоу-: 
ment of the Inam, There is also vary strong 
évidense іп Exhibit G- (page 12), column 12 ; 
under the heading ' 'partieulars of.tho present 
eüjoyers" the entry is "performing: the 
archana of Sri Swami, the members of the 
family referred {о in eolumn 6 have ‘been’ 
This entry 
strongly. supports ‘the ‘sonclusion - which ' we 
have come to that they were really Arshakas 
who were .also trustees and sopponted: them. 
selves cut of these Jands..- . 
There is no doubt that the lá defendant | 

and his father have prastically been-left very 
largely in . management of the suit: lands, 


` That is'apparent even from the Inam recorda 


and if that evidence stood alone i$ might be 
suffisient to warrant ns in holding that:-the 
usage of descent by primogeniture was estab- 
lished: but. it does not:stand alone, oe 
only,are there these important : entries ` 
‘the [nam reeords but there is-other sedate 
whieh shows the interferenes by the other 
branches of the family, "which eannot ‘ba’ 
.explained consistently ‘with tha trusteeship 
being vested in the lst defendant solsly; We 
refer to Exhibit :Е which is a’ Muchilike in 
-1823 taken from the tenants in the name.af 
the members of all the branches; Exhibit [V 
-in 1887 and Exhibit. V.in.1897 are purehases 
‘for the. temple in the names of áll- the 
branches, ‘This. ia very strong evidensa 
. indeed. that the trust was really a joint one 
though the management was.left very largely 
‘in the hands. of one of the members. - 

Then. we have in 1906 Kist' reseipts 
-Bxhibits . IX. series, and: Exhibit A,- a 
statement taken in the land aquisition „pro. 
esedings in 1909 when :they all pot in a . 
proposal ‘that the compensation money should ' 
-be used in porshasing lands for the Mutt 
in the name. of all, That. again ia a very 
‘strong resognition that all the property . wag 
owned by. all of them jointly on trust.’ There 
ja, ‘therefore, no:reason- to interfere wìth 
the-findiog: ої. the Distriet ` Jadge in’ shat 
respect. 2 

The Disiriat Judge has found ‘that the 
plaintiff is entitled. to resover a sum of 
Rs. 20 a. year for expenses insurrad-on behalf 
‘of the temple. It. is not diaputed that the 
sum .reaíly-spent was Rs, 60 а^уваїг and, 
therefore, the sum elaimed by the plaintif 
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on this head’ must be recovered: by: Аш; 
the rate ‘of Rs.-69 a year: out-of the trast’ 
property ‘in the’ hanits-of -the defendants: `- 

There ara numerous branehos of this family 
and one of thé reliefa claimed by the plaintiff 
ia the framing-of-a-sahemáà for enjoyment in 
turns. Weare disposed to think ‘that ће is 
not ‘entitled»:to; havé.duch.a &sheme settled 
except in w suit instituted ime ‘section 92 
of the Civili Proeedure: -Оодь,: The plaintiff 
also aska for joint possession’ of ‘the trast 
proparties and as: à trustee he “is entitled ta 
sueh a joint possession, as held “by ° this 
Oourt in Meenakshi“ Achi v. Somasundaram 
Pillai (1) and resently in Appeal Suit: No. 
368 of 1919 (Ulagappa Ohetti у. Ramanatha 
Oheli], He also asks that the: defend. 
anta should render aesounts of rtho: profits 
of the temple lands in their possession and 
make over the amounts duo from them for the 
use of the temple; that is to say, he aske for an 
&ecount of the moveable property of: ‘tha 
temple in. the bands of-the defendants, the 
other. trustees, and- the quastion г гів 
-whether. he. is antitled ’ to ‘have! such: 
‘an secount taken in a suit not inatittted. 
unger seolion 92 of the Code «f Civil 
, Prosedure.. tr dO 
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Opinion in Subramania Pillai v. Krishna. 
‘swam? Зотауазѓағ (3), The question, of course 
depends тіроп the true interpretation of tho 
' gesond part of section 92—whether the terms 
of that sestion are so imperative as to pro. 
hibit any suit against в trustee in whieh apy 
‚ of the reliefs specified in.the sestion aro 
‘sought even though those reliefa are sought, 
not in the larger interest of the public ond 
the sharity, bnt merely for the Purpose of 
vindientiug the private rights of one of the 
trustees” and of enabling him to diseharge 
the duties and liabilities whieh are imposed 
upon him by his trust. It ig ordinarily tho 
duty of a trustes.to get in the trust funds 
and to see that they are in Proper state 
and custody and investment and, therefore, 
ordinarily а trustee would be entitled to ous 
for aecounts against his co-trusteas for the 
purpose of making him re-plaos the trast 
funds and would be bound to institute sush 
азай. The question is whether -the terms 
of the section are во imperative "that they 
must be sórsidered to prohibit him from 
institutisg sueh à suit without the sanction 


oP'the Advosate-Geherdl or the Colleotor 
Ender sestion 92 of ihe Oede of Civil Pro. 


E E ACE 'edüre. This question ia "undoubtedly опо of 
On this‘ point there Бевз to! be sómg ‘égnaiderable imiportaries ‘and it i» also в 


differenee of opinion in this Court, Оа ‘the 
one hand, aseording. to the view expressed 
in the appeal .we ‘have’ just referred to З 


rights of a hereditary trustee. to possession 


and sontrol -of the trust properly for the’ 


purpose of discharging the duties of a:truatde 
whieh are imposed in the exercise of his 
trust. On:the other hand, at least one of the 
judgments in Venkatasubbamma v. ' Venkata. 
rangam .Ohetty (2) appears to proseed upon 
the view that in sofaras a suit against а 
 truatee prays for.any of the reliefs specified 
‘in the first part of that section, the second 
part of-the sestion forbids sush a snit to be 
brought -except. under the sestion, The 
leárned. Judge admits that the hereditary 
truatee must-lose his rights if aneh leave to 
:806 under the section is refused, but is of 


opinion that this is what the Legislature hag 


deliberately -enaeted on larger grounds of- 


‘policy. There.is some indieation of the same 
(1) 59 Ind, "Cua. 464; 44°M. 205, I2 L. W, 232; 


1920) М. W. М. 607; 38 М, D. J. 403./ 
(2) 88 Ind, Cas, 678; 81 М. 1. J.. 280; 141, 


909 . А oo! 


` 


W. 


» that t, éminently 8 question w 
section is not intended to interfere with tho... 


f (1919) M. ү, N. „622, 4 


' quéstion on whieh divergent ‘views mey he 
МбаКёп and, therefore, wo: think thet 16 is 
hich, should ba settled 
(во far as this Court ig, ¢ineerned by the 
“desigion ‘of a Fall Beach, Before disposing 
‘of. this case we have desided to refer to а 
‘Fall Beneh the question whether the plaintiff 
is precluded by the terma of sestion 92 of 
the Code of Civil Procedure from obtaining 
‘a desree -for an account against the defend. 
ants (co-trastees) in this case, - | 
"`The memorandum of objestion filed by 
defendants Nos; 2 to 6, 8, 9 and 10 is dismiss. 
ed with reference to the осзпрапву rights 
elaimed by them, The’ question of their 
вовёв ‘is Fe:oryed, | c 


' Mr. Q. Lakshmanna for Mr, P, Narayana. 
“murthi,’ for the Appellant.—The anit was nut 
maintainable as the sanction of the Advozate. 
General was not obtained under the provicisng 
of ‘seetion 92, Civil Procedure Coda. Tha 
relief for &созӣпёз same within sub section (2) 


(8) 68 Ind, Cas, 605; 42 M, 69a, 28 M, I, T. 144 


H 
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of the section read with subssestion (1), ' 


The ‘section does not excapt expressly suits 
by trustees against co trustees. See Sami. 
natha Pillai v. Sundaresa Pillai (4) and 
Tricumdass Mulit v, Ehimji Vullabhdass (5), 
The Courts have, to see in eases ‘brought 
under sestion 92 not who are the parties’ 
nor what are ‘their relations infer ss bnt 
"what is the relief sought and whether it: 
falls in any of the clauses (a) to (A) of 
Bub-seetion (1). ..' 
Mr. 0. S. Venkatachartar, for Respondents 
Nos, 1, 12, 13, 18 to 24; 26 to 28 and 32 to 34 ` 
and ‘Messrs. К. Ramamurtt and К, Kamanna; 
for Respondents Nos; 2 to 6 and 8 to 10.— 
Section 92, Civil Procedure Oode, applies only 
to suits for vindieation of publio rights when , 
‘they are' brought by beneficiaries, ' Ib has no 
applisation to relations: between trustees 
tnter se. Saminatha Pillai v. Sundaresa Pillai 
(4) Was a ease in which a’ general trustee 
sued a subordinate, trnstee, А trustee hag 
the right to prevent. misappropriation by his 
во trustee: ' The sestion does not apply to ins 
fringement of private relations as bebwesn ` 
parties. See Budree Das Mukim v. Ohooni Lal 
Joharrzy (6), Mullangi Venkatarangam Ohetiy v. 
Venkatasubbammah (7) and Appeal Snit 
Nó. 868 of 1919 [Ulagappa' Ohetét: v, Rama- 
natha Oheit:]. s ae 


à 


OPINION, 

AxLiNe, Orra, О. J.—I have had the ad- 
vantaga of perusing the judgment which my 
learned brother Oldfield, is about to pronounoe. 
(‘agree ‘with the views expressed therein and 
with the negative answer proposed by him to 
be given to the question referred to us, and T 
should not feel ealled upon to add anything, 
but’ for the judgmont:in Saminatha Pillai . 
v. Sündaresa Pillai (4) to whieh I was a 
party, which has been rélied on by the 
learned Vakil for appéllant as supporting his 
sontention. 

The case is, of course, distinguishable . 
from the one with whieh we are concerned. 
This is a ‘ease between eo-trustees: that was 
a case in which a’ subordinate trustee was 
` sued by a general trustee, who, as represent- 
ing the general trust, was really а banefioiary. 


` under the subordinate trust, ‘and was seeking, ~ 


as eueh, to enforce fulfilment of the latter, 
(4) 62 Ind, Cas. 911; 29 M, L. T. 267; 141. W. 288. 
: (B) 16 В. 626; 8 Ind. Deo. (х. 8.) 896, 
(6) 88 С, 789; 10 О, Үй. N, 581. - 
(7) 19 Ind, Cas, 740; 25 M.-L. J, 378; 13 M. L. T. 
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T& was from this: point of view, and im 
referenee to, а suit of that charaeter, that . 
“the last paragraph of the judgment in that — 
‘ease, was written: and. was во worded as to 
‘guggest a more general. application than I. 
‘think we had in our minds. The argument 
‘addressed to us (and rejestéd) was apparently | 


‘that every suit by a trustee, no matter of ' 


‘what nature or against whom directed, was 
“exempted from the provisions of sestion 92, 
, This was also, I think, the proposition placed 
before the Bench in Subramanta Pillai v, . 
Krishnaswamt Somayajiar (3) and.dealt with. . 
‘by Abdur Rahim, J., in the last paragraph 
of his judgment. d 
The eorrectness of our decision on the 
fasts.of the ease then before us is unneces- 
'gary to diseuss, Nellatyappa Pillai ү, Thane 
gama Nachiyar (8) was .an authority. the 
‘other way: bat one which did not bind us 


sitting as a Bench of three Judges in а. - 


‘Letters Patent Appeal.’ Bat I feel bound to 
‘say, that, on re-sonsideration and in the light 
‘of the argument now addressed to us, Ido 
‘not think ‘that the applisability of that 
judgment was affeeted by . reason of the 
‘introduetion of clause (2) of section 92, I 
agree with my brother Oldfield’s view of the 
‘intention and effeat of the inelusion of that 
‘elause: and I may go so far as to say that it 
a case similar to Saminatha. Pillai v, 
‘Sundaresa Pillai (4) came before me again 
I should like to hear the question of the 
applisability of section 92° re-argued, _ and 
should ba prepared to re-sonsider my" Views, 
` I would answer the question referred to 
us in the negative. ] | ; 

Ойрнткһо, J.—The question for ' decision 
is, in effect, whether the plaintiff, suing as g 
trastee, is precluded, ‘in the abssnes of the 
sanotion referred to‘in weation 92 of the 
Civil Prosedure Code; from  obtainmg s 
dearee for an account against his eo ‘trustees, 
the defendants. in this suit., - We, therefore, ` 
are not eoneerned with His. right to the 
other relief he has asked fór.or'in partisular - 
to the framing ofa ssheme. ;, ^ ME 

It is argued on behalf'of lat defendant tha 
Buch a sanction is essential beedusa, an. 
aesoünt being specified in вевії01`92 (1) (4) 
&8 one of the reliefs, whieh can be .elaimed 
in asuit under the sestion, with reforonee 
to sab-sestion (2): no further reason need ba 
nio 21 М, 406; 18 M. LJ. 119;.7.Ind,-Deo, (x, 8.) 


| 

| 

= | 
| 
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‚ required. for holding, that. ad aceount ean be 
claimed only, in в. suit instituted in con. 
‚ formity ; ‘with sub section (1); and no 
‚ doubt. & literal reading of. the reference in 
“the formar to“ a suit claiming any. of the 
reliefs P specified inthe latter at first. sight 
supports , this, conclusion. Bat neither it 
“nor the authorities relied on by Ist defendant 
, take; aseount , of the. eonsiderations MA 
"have . been urged before us land whieh, 

‘my opinion, . must prevail : :—that the addi. 
tion of.sub section (2) in 1908. was intended 
"nob to alter, but to. make explicit the: law 


E ET stated in , eub. section (1) and section 539 


of the previous Code, and that the law: so 
_stated did not affeet the right of a trustee 
‚ЭВ, opposed to beneficiaries, to sue a o»- 


‘trustee in , disehargo. of bis duty to his 
rust, 

' Those authorities вап bs dealt with short- 
‘Ty. ~ 


Second Appeal No. 1935 of 1914 (unreport- 
ed) was desided on a mers ‘referensa to 
‚вар sestion (2). without diseussion | of ita 
, 8e0pe. Saminatha Pillai ‘vy. Sundaresa 
_ Pillai (4) was а anit by a trustee and the 
‘Fall ‘Bench held, following. the ease next to 
‚Бе referred to, that the addition of, sub. 
‘section (2). rendered the statement of the law 
іп “Nellatyappa ` Pillai v.. Thangama Nachtyar 
(8) юш Whether "or 
‘right, ` 18 immaterial for the. present 
queen teas "thote decisions wera 
‘not : ‘between eo. trustees, bat betwean the 
"trustee ` ‘of a, prinsipal | institution and 
‘the trustee of its Subsidiary trust and the 
former may have been regarded as suing on 
behalf of his institution and those interested 
in, it. Subramania’ 'Fillai | v. Krishna: 
swami Зотаралат (3) and Venkatasubbamma 





v. Venkatarangam Ohetty (2), no doubt, 
‘are based on the literal  applieation of 
'sub-sesiion (2), for whieh’ Ist de. 


'fendant eontends, But, if the former can be 
regarded as really a suit against trustees for 
their removal [and I share the doubt ex- 
pressed іп Nilkanth Devrao iNandkarny v. 
Ramkrishna Vithal -Bhat (9), whether it ean 
be] there is nothing i in it regarding the ques- 
tion now before’ us except & bare reference 
to the’ terms ‘of the sestion and on considera. 


tion of the character of tlie ; . plaintiffs as 


trnétees, end not i uma Venhatasub. 


d ‘(9)-64 Ind, Cas, 858; 28 Bem, І. Bi 876; 46 B. 101. 
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батта. :v. Venkatarangam.Ohetty-(2) is more 
important, besauss. the judgment under 
appeal had  negatived the mesessity for a 
sanction on the ground now. relied on by 
plaintiff, Bat one learned Judge said 
nothing on the pointand the other, after 
referring to it, eonfined his attention, as 
defendants eontend that we should do, to 
the bare desoription of the relief elaimed and 
ita identity with one of those enumerated 
in ub-sestion (1) without seonaidering 
whether the seetion asa whole avplies only to 
suits by banefisiaries or also to those brought 
[t is truo that after doing 


in eomplianee with the provisions of section 92 
by а trustee justifying it as not tusuperable 
and.as entailed by the general policy of 
the Legislature, But the nesessity for such 


-aomplianee might, if the Advosate General 
.would not move on a trustee’s relation or 
,would not sonsent to his suing, preclude 


his doing so altogether and it would involve 


-in any case the anomaly of his joining as 


Gorplaintiff some second person possessing 
a more general interest than his own, With 
all deferenes a cons:ruetion which avoids 
‘those diMsulties, is, if otherwise legitimate, 
to bs preferred; and: the poliay of the 
Legislature on the point is not elear enough 
to inflaence the decision in the direstion pro- 
posed, 

Neitker of the learned Judges іп Venkata. 
subbamma ү. Venkatarangam — Ohetty (2) 
referred to the state of tbe law before 1908 or 


-the extent to whieh it was then altered by 


the addition of sab-ssetion (2). On the first 
point lst defendant ralies оп Tricumdass 
Мий v, Khimji Vullabhduss (5) in which 
sanetion under section 539 of the Code then 
in foree was held essential for a suit between 
co trdstees, But the judgment lays no 
stress on the plaintiffs’ possession of that 


'eharaoter ; and the fact that it was found. 
ed on 


Subbayya v. Krishna (10) in 
which the plaintiffs were trustess, із поб 
material, since in that case they did not 
rely on the facts ог on any distinction 
between their rights and those of persona 
generally interested. That distinction was, 
however, relied on ard eonsidered in Budree 
Das Mukim v. Ohooni Lal Johurry (6) and I 


: ао) 14 M, 186,1 M. І, 1, 95; 5 Ind. Deo, (s. 9.) 
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"would - respectfully follow the elaborate 


judgment: of Woodroffe, J. therein, as it is, 
except on one point, a complete statement of 
the law on the question before пе, He held no 
doubt that seetion 539 was not mandatory; but 
that is now immaterial, as the enactment of 
sub-seetion (2) has made it olear that sub- 
sestion (1) isso within its scope, Dealing, 
however, with: its sesope, he also beld on 
ful] eonsiderstion of all the authorities, 
(andit has not been.shown that any direst 
dissent from his eonelusions has sinse been 
expressed) that the suit contemplated in it 
is ‘representative, two persons being enabled 
by ‘it to апе on behalf of the ‘publis and 
‘sanction being required as a preeaution 
against wasteful litigation ; he distinguished 
between the right of the publie " to sce 
that their alleged appointees "have -the 
` management of the trust" (that being the 
point before him) and that of the plaintiffs 
+ considered not, ав membera of the publia, 
but as trustees suing to enforce their own 
personal rights of management’; and he 
made use of this distinction to hold that 
no question whether the sseticn was шап. 
datory really arose, beoause the suit before 
him, being by trustee, was not of the deserip- 
tion referred to in it, : 
' The question is next whether this authority 
has been deprived of effect by the enactment 
in 19/8-of sub.sestion (2). The contrary 
Jas beer“held in the two suita, by trustees 
Bgainat trespassers, claiming the trusteeship, 
Ayatannessa Bibi; у, Kulper Khalifa (11) 
and Muhammad Abdul Мака Khun v . Ahmad 
Saeed Khan (12), the distinetion drawn by 
Woodroffe, J. baing expressly relied on in 
the latter. It was also approved lately in thia 
Court, tbe parties, -all being trustees, -by- 
Wallis, O.J. and myself in Appeal Suit No, 368 
of 1919 ,Ulagappa Oheit v. Ramanatha 
Ohetty] (unreported), that deeision having 
been followed by Napier and Odgers. J, in 
_Venku Ohettiar v. Doraisamt Oheitiar (13) and 
a similar view would-appear to have been 
taken, although without speeifie referense to 
Badree Das Mukim v. Ohoont Lal Johurry (6) in 
Ali Hussain v. Mohamed Hussain (14), And. 
these authorities, moreover, eommend them:: 


(11) 22 Тий, Cas. 677; 41 C. 749; 19 С. W, N. 234.. 
` (12) 20 Ind. Cas, 87; 85 A. 469; 11 A. L. J. 078, 
(18) 62 Ind. ‘Cas, 761; (1921) M. W, N, 439; 14 In 
88 


(14) 52 Ind, Сав,.026, . 


INDAIN' CASES, -| 


309 
selves, when regard is had, as the ordinary 
rules of eonstraction require, io the amended 
provision as ‘a whole and the effeet of. the. 
amendment, The argument of Ist defendant . 
involves that the intention:in enaeting sub. 
sestion (2) was to make elear, not only the 
mandatory oharaeter of sestion 539 ' but also 
what (во faras we have baen ‘shown)' had . 
not been the subject of any marked eonfliot 
of decisions, the elass of suita to which that 
Sestion applied and eontrary to the ordinary 
interpretation of the expression "' persons 
interested " and the ‘elearly representative | 
character of tbe proseduré, to Ъгїпд`ппйег 
it trustees as well as beneficiaries. This 
cannot be aesepted. If-the intention ‘had 
been thus to nb:ogate the distinction between · 


suits by thesé two elasses, it is not to ‘be 


supposed that it would have been‘ effeeted 

by mere implication without the adoption’ 
of different wording in snb-sestion (1) dnd , 
elearer wording of the new sub-section (2). 

The ‘referense to reliefs in the latter sannot, . 
without undue violense, be read as to reliefs 
in all suits relating to publie -trusts by 

whomsoever inatituted and whether they are 

ог are not euits of the-kind dealt with in 

the main ' provision, sub:sestion (1) “ suits 
by persons interested " ‘and of similar . 
nature to the others provided for under 
the same heading in,-section 91. -It may 

be that, ‘as observed. by Wallis, С, J. and’ 
myself in the unreported ‘case above ‘referr- | 
ed to and by the Bombay High Court in’ 
Nilkanth -Devrao Nandkarny v. Ramkrishtia 

Vishal “Bhat (9) the reliefs elaimed by a” 
trustee willin some instances be 'indistin. 

guishable from those, whieh san be elaiméd 

on behalf of. the publie. But it does not 

follow that tbe Legislature intended, what 

is not distinctly expressed, that they should 
ba elaimed only subjeet to safeguards for: 
ihe representative and responsible eharacter- 
of the proseedings, whieh would "not ‘ba. 
appropriate or nesessary, when ‘a trustee ia’ 
the plaintiff, - 

For the foregoing reasons I would. 
answer the -question referred in the пева. 
tive. - iz j d. —N 

Kumanaswamt Sastat, J.—I am “of opinion 
that the question referred ‘to'us should be: 
answered. in the negative. The suit ig "by 
eertain hereditary trustees against their 
hereditary ‘co-trustees elaiming "various. 
reliefs, The relief ‘whieh is relevant ‘to thd 
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question to, be decided isthe prayer that a 


-decree he ‘passed . directing the defendants 


to render &esount ' of "the profits of Ње’, 


Р temple lands and „topes in their. possession : 
- and to makeo over the amounte due from them, 


· deelares that “ 


ү . on ‘this sutjest an 


for the use of the temple, ” 

Seetion 92 of the Codeof Civil Prosedure, - 
1908, re. -enacts section 539 of the Code, of 
1882 with. eortain modifications, . the most, 
important of which, is wub-seation (2) whieh 
ave ав provided by the, 
Religious Endowments Act, 1863, no suit 


- claimirg any of the relieis specified in. 


Sub:seotion (1) shall be instituted in respect, 
of any such, trust asis therain referred to 
exevpt i in sonformity with the provisions of 
that sub gestion.” The main sontention, of 


: Mr. : Lakshmanna is that in dealing with, 


the веоре of seetion 92 the question is not 
who, are. the plaintiffs or what is the rela- 


| tion’ between the plaintiffs and defendants, 


inter |86 "but. whatisthe nature of the relief 
sought, and that if the sui? relates to a 
publie, ebaritable trust and the reliefs o? any. 


- of them fall within the class enumerated i in 


clauses (a) to (A) of sub-section-(1) no suit 
ean ‚рә. brought; except by the - Advosate- 
General or by two or more persons with. 
his “sonsent even - though the dispute be 
between the во. »trustees inier se and relate. 
to matters of -internal management ‘and - 
control. ‚1 am unable to agree with this 
eontention. The history ofthe legislation 
the evils which the 
Legislature wanted to remely show that 
seetion 92 was only intended to govern suits 
by ‘the publie or by the Advocate General 
for the vindication of the rights of the public. 
in charitable trusts. I agree with the view 


Ё faken by Woodroffe, J. in -Budree Das Muhim 


N. Ohoont Lal Johurry (6) that, seotion 
539 ‘only governs representative suits brought. 
for ‘the benefit’ of the pnblie to enforse a, 


. publio right. in respect of an axpress or con. 
atruetive trust, and does not apply to suits 


brought by persons to remedy а particular 
infringement .of their own individual right. 

The object of clause (2) was to set at rest the 
sonfliet of desisions.as to wheiber the provi. , 


sions: of sestion 539 :of the: cld -Code were . 


mandatory or merely permissive and enabling, 
end to this extent the deeision of Woodroffe, J. 
is ‘affected by the enactment of- seetion 92, 


* . 14до not think, it was intended to enlarge 


the i веоре of «he. sestion by ‘taking away 
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ЕРТЕН rights ofastion, In Ayatannessa Bibé 
v. Kulpsr Kallifo (11) and Muhammad Abdul 
Majid Khan v. Ahmad Saeed Khan (12) which 
‘were desided after the passing of tha Code 
of 1908 the view of Woodroffe, J. was followed 
When à trustee has against 
:his eo-trastées rights which are personal and 


‘quite distinet from the ‘rights of the general 


.publis torequire that publis eharities are 
properly performed itis ді 9016 to see why 
the sanction. of the Advosate-General or the 
joinder of another person who has no interes 
in the quarrel, between the trustees should 
be nesessary. In the case of hereditary 
trustees there is the additional consideration 


_that the refusal of the Advocate-Ganeral to 


give leave or of & stranger to join in the 
suit would mean the practical denial of his 
hereditary rights as against his so-trustess. 
If the language of seetion 92 were plain and 
clearly. involved sueh sonsequenees Courts 
wil, have no option but to apply the 
seetion, but I am of option that there is 
nothing in sestion 92 which compels us to 
adopt а construetion leading to sueh results, 
I think two eonditions have to be satisfied. 
The suit.. should be one for the vindica- 


tion of the rights of the general public 


in the eharitable trust and the relief should 
be: all or any of the reliefs enumereted in 
elanses, (a) to (№) of sub-seetion (1), 

‘There is а conflieé of authority in this 
Court as regards the point now under 
referenca. In Venkatasubbamma v, Venkata. 
rangam Oheity (2) the question arose whe» 
ther seetion 92, Civil Prosedure Code, applied 
toa suit by reversioners who sued for a de. 
elaration that the widow has forfeited her 
right to the о ое of trustee to a oharit. 
able .endowment by reason of her haying 
alienated the offics, for possession of the 
trust proporties and, if nesessary, for the 
removal of the widow from the offica of 
trustee, Wallis, J. was of opinion that sec- 
tion 92. had no application tosach a anit. 
After referring to that seetion he obssrved: 
“Hiyen.so the seope of. the seetion is to рго- 
tect the. rights of the public and‘it is not 
aimed at the infringement of | individual 
rights, and shonld not,: if possible, b3 so 


eonstrued as to deprive individuals whose 


rights have been infringed of their remedy. 
In Woodroffe and Ameer Ali’s edition of 
the Code, page 350 (First Edition) the loarn. 
ed authors disenss the question and appear 
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to be of opinion that such a case does not 
' eome within it and that, if a general ad- 


ministration of the trust-whieh has inoluded ,. 


the removal of the trustee is necessary to 
provide an efficient remedy for the infringe. 
ment of tbe individual right in question, 
sueh general administration may be granted: 
without regard to the provisions of the, 
seotion." 


On appeal Abdur Rabim, Officiating Ohief .. 


Justiee and Seshagiri Aiyar, J, reversed 
the decision [Venkatasubbamma v. Venkata-, 
rangam Ohetty (2)]. Abdur Rahim, Offeiat-. 
ing Chief Justice, in dealing with 


opinion that “onee there has been а breash, 
of trust the right of the publie to see that 
the trust is properly administered arises, 
apnd the polisy of the Legislature, as 
is to 


to be instituted under eertain conditions.” 
The hardship to the reversioners was in 
the opinion of the learned Judge not suffi. 
-віеоь -to outweigh the facb that in the 
opinion of the Legislature suits instituted, 
in reapest of breashes of trust should, 
be only in eonformity with the  require- 
ments of sestion 92. Seshsgiri Aiyar, J. was, 
of cpinion that when, a ‘suit: embraces any. 
of the reliefs specified: in elause (1) the effeat 
of elause (2) .was to bar any suit not 
brought in aseordanse with. the sestion.. 
In Subramania РіНа v. Krishnoswami 
Somayogiar (3) 16 was held by Abdur Rabim. 
and Speneer, JJ. that suits: by trosteea 
for a deelaration that the appointment of 
: а co-trustee by the MSevasthanam Oom- , 
mittee was invalid fell within the stope of. 


sestion 92, Abdur Rahim, J.. was of opinion. 


that the suit was in effect one in whieh 
. the direction of the Court was necessary 
for the administration of a public trust: 
within the meaning of the section. and fell 
within clause (4) as it was 
nate to removing: a trustee”, Spenser, J., held, 
that the suit was one to removes trustee 
duly appointed by a body: who were com- 
petent to make the appointmentand distinguis- 
hed Samaram Sthgardchariar v. Krishnaswami 
Iyengar (15) and the other - enges cited as 


` (15) 4 Ind, Сая, 874; 19 M. 1, 55 518, 


ч 
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tho. . 
contention that the. suit was mainly one: 
for the assertion of a private right and,. 
therefore, did not fall under seetion 92 was of | 


trustees 


held to fall within the provisions: of 


“a relief ‘cog: 


ait 


having been. ‘desided | prior to the addition of 
elause (a) of sub-sestion (1) . and -sub.sestion 
(2), In ‘Besond Appeal No. 1935 of 1914" 


‘Sadasiva Aiyar and Napier,, JJ..on a ‘bare 


reference to the provisions: .Of* section 92 
were of opinion that. a suit- ‘for: an: ascount-: 
by a. trustee against ..his :eo-iruBtees fell 
within the scope of sestion:-92* and could 


only be. brought. in .conformity ‘with elause 


(1)... 


A Bontrary view..was taken by . Wallis, · 
О. 1. and Oldfield,.J...in: Appeal No, 368 of 


‚ 1919 [Ulagappa Ohetti w.. Ramanatha Ohetti] `` 


where hereditary. trustees sued: their eo- · 
to recover immoveable "properties 
and the .sums that on:taking. an aesount _ 
тву: ђе - due by defendants, Wallis, О. J.’ 
observed: ‘Тһе question is’: not altogether `. 
free from difficulty but I think. the correst 
prinsiple is that this section 92 . governs” 
suits for the vindieation;of the rights of ` 


. the publie in publie eharitable ‘trusts and 
be gathered from the wordiug of / 
section 92 is that in euch a ease the suit has” 


has no applieation to suits for the vindi- 
sation of the :right  of.. management : -by 


‚ hereditary trustees or to disputes between: 


such. trustees infer se- as. to- their: turns of ^ 
management.” . In .Venku Ohettiat v) Doras- 


` sami Ohettiar (18): Napier . and Odgers, JJ." 


held that a. shit -by-a trustee against á per- 


‘son whom: he" alleges.to have been dismissed 


for recovery. “of trust. property and for an 
aceount was not governed :by section 92, - 
The learned Judges - followed Appeal No. 368 
of 1919 [Ulagappa Ohetti.v, Ramanatha-Ohetti] 
above referred to. on the view of Woodroffe,‘J, · 


"in. Budree Das Mukim v. Chooni Lal  Joliurry (6). | 


‘Strong, теНапое з was plased Ap: ilie „appel. 
lanta .Vakil on Samtnatha : Pillai vy. 
Sundaresa Pillai (4) where:it was held that 
a snit by a trustee of a temple epp the 
trustee of a Kattalai established in вор: ` 
nestion with the temple for‘an. а was 
вев- 
tion 92, . 1n. that ease certain -properties were 
left to the defendant under his father’s Will 
upon -trust.to apply the insome:fór. the: 
neivethiam in the temple, of which: thé plaint : 
iff was the’ trustee, ‚ Wallie; 0. 3. - observed 
that "where there are: several trustees of 
different properties ‘vested i in- them respestive- 


‘ly for the performanca.of- -various services in 


the temple. І do not think the:maih or general 
‘trustee has any right to sue otherwise than 
under:section 92 of the Civil Procedure Code 
*'for the failare of. one of ' Ше ‘trustees to ` 
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, perform: his: trust." If he had sueh.a separate 
*auss.of action; [should not be d:aposed to 


construe section 92 of >the Civil. Procedure’ 
. “Oode‘as:.taking it away from him. but I am: 
"not'*satisBed-that che-has anyauch right of. 
Krishnan, J. 


action under the general law." 
was of opinion.that the suit as framed did 
not fell within section 92. Owing. to this 
difference of opinion the oase eame on before 
a Bench of three: Judges of whieh I was a 
member, I took the view that there waa 
' no contrast between the plaintiff and defend- 
ant. The statement of the law by the Chiof 
Justice as to independent trusts with different 
trustees, though for the benefit of the same 
beneficiary, Was, in my opinion, eorrest, and 
the only question was whether the suit was 
governed by section 92. This ваза is, there- 
fore, slearly distinguishable from the present 
one which is спе between eo-trustees. Reli- 
&nse was plaeed by the appellant’s Vakil 
on the desision of Parson, J. in Tricumdase 
Mulji-v. Khimji Vullobhdass (5), where the 
learned Judge was of opinion that the pro- 


visions of ssetion 589 of the Civil Prosedure. 


Ocde of 1882 were mandatory and. that.a 


suit by two trustees against two other trustees . 


for. their removal and. for an acsount was 
‘governed ;by the seetion; the claim for an 
account falling within the words “deeree 
granting sueh farther or other relief ав the 
54 nature of (he case may require.” -This ease 
` 80 far as I am aware has not been followed 
“and a&sontrary view wastaken in Miya Valk 


Ulla v. Sayed Bava Sahib Sanit Miya (16). 


where Farrün, О, J, and Hoskin, J. held that 
asuit by.a'co-trustee for an nesount and ге. 
eovery of his share did not fall within section 
539, ав the plaintiff's eomplaint merely waa 


exeluded Írom a share in the management 


and in the profits of such management." 


In Nilkanth: Devrao Nandkurny v, - Rame 
krishna Vithal. Bhat (9, it was held that 
a suit for a declaration that the defend. 
ants were not properly appointed trustees 
of a temple and for, an injanetion did not 
fall under seetion 92, Civil Prosedure Code. 


‘The learned ‘Judges dissented frem’ Sub.. 


ramania Pillut v, Krishnaswamt Somayaiiar 
.(8), Macleod, О. J. observed’: “I do not think 
that merely because the suit вопвегов the 
question of the validity of the appointment 
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INDIAN GASES, - 


‘why if a suit by ө · trastes 


"that he elaiming to be'a eo-truates, has been | 


[1699 


of ‘defendants Мов. І о 4 as trustees of the 
temple and ‘beeause it might on that 


'Assount be eonsidered that the suit is some- 


what akin to suits which come within the 


'provisions^of seetion 92, that, therefore, we 


are entitled to hold that the euit in the 

language of English lawyers ів a suit thas 

eomes within the equity of the Statute.” 
Оо-ётовќевв are eo-owners of trust prop. 


` erties and are in law entitled to be in joint 


possession of all trust properties whether it 
be in the form of immoveables, movesbles or 
«ash, It would ordinarily render a trustee 
personally liable if he allowed the cash or 
moveables tobe in the exclusive possession 
and manegement of а оз trustes and there 
was misappropriation. He isin law entitled 
to be in joint possession of the funds even 
when the other trustee is carrying out the 
trust properly. Where moneys are in а coo- 
trustee’s hards anacsount wozld Ъз nases- 
sary to assertain his lisbility and the claim 
would ina sense be a suit for an agcount 
of.trast moneys. I find it difficult to see 
againet h's 
во trustees ог strangers for joint or 
exelusive possession of immoveable or 
moveable properties does not require sanction 
of the Advyoeate-General ог the joinder of 
another person the mere faob that 
money is olaimed, to  assertain which 
an account will have to Ба taken, should fall 
under section 92. I think the wordas “direct 
ing ascounts and enquiries" in clause (1) (d) 
of sestion 92 should be вопбпей to suits by 
the Advocate General or by two or more per. 
sons with bis consent against ail the trustess 
for an aesount of their management avd 
not to one or more trustees against tha 
others, өв eash trustee has a right to call 
upon the other to acconnt to him for trust 
funds he bas reseived even though the other 
trustee eommits no breaeh of trust. 

І am of opinion that the deeision of 
Woodroffe, J, in Budree Das Mukim v. Ohoont 
Lal Johurry (6), though under the old Oode 
of Civil Procedure of 1882, is equally appli- 
cable to suit under вэвіїоп 92 of the Code of 
Civil Prosedure of 1908 and that the addition 
of slause (2) has. not the effect of taking 
away the private right of suit which trustees 
may-haveagainst each: other or strangers, 
І would follow the view taken by Wallis, J. 
іп Venkatasubbamma v, Ventataranga n Ohetty 


`. (2) and by the Ohief Justies and Oldgeld 
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J. in Appeal No. 888 of 1919 Оіааврра Ohettt 
v. -Ramanatha Qhetty]. С - 
:'RAMESAM, J, —! agree, 
O»pakRs, J.—I agree that we 
answer the reference in the: negative, 
М, 0. Р. ; 


should: 


Answered in the ж 


eG ' MADRAS HIGH COURT, 
i , „FULL BENCH. 
‘Seconv. Orvis .АРРЕАТ No. 2024 or 1920, 
April.25, 1922, - . 
" Fresent — Sir Walter Schwabe, KT., 
Ohief Justica, Mr. Justica Oldfield | 
. end Mr, Justice Ooutts-Trotter, 
PUDIAVA NADAN—Danenpant 
No. 2— APPELLANT 
versus 
-PAVANASA NADAN AND OTHERS 
;—PraIxTIFF AND Darenpants.Nos. 1 anv 3 TO 
.9 — RESPONDENTS. 

Hindu ‹ Law Inheritance Blindness, me 
whether bars succession Rule of exclusion, whether 
obsolete, 

-It із a-rule.of -Hindu “Law that а congeni- 
tally blind member.,of -an-undivided. Hindu family 
is excluded’ from. inheritance and that rule has not 
become obsolete. Гр. 319, col. 1.] 

Yellavajhula Surayya v.-Yellavajhula - Subbamma, 
53 Ind. Сав, 498; 48 М, 4. at pp. 16, 18; 26 M; L. T. 
154; (1919). M. W. N. 680; 87 M. L. J. 405, overruled, 

Tirumamagal Ammal v. Ramasami Ayyangar, 1 M, . 
H. О.В. 214. Kalidas Das v. Krishan Chandra Das, 2 
B. L. В. 103; 11 W. R. (А, О. J.) 11:4 Mad. Jur. 296; 
1 Іпа, Dec. (N. 8.) 639, Murarji Gokuldas v, Parvati. 
bai, LB, 177; 1 Ind, Dec. (м. в.) 118, Krishna v.. 
Sami, 9 M, 64 аё р. 76 ‹Е B. 8 Ind Deo (N. в.) 44!, 
Gunjeshwar Kunwar v. Durga.Prashad Singh, 42 Ind,’ 
Саз. 849; 45 `0. 17; 84 M.-L. Ј, 1; 22 M, L. T. 403; 22 
O..W. М. 72; 26 C. L. J. 657; 16 A. L, J. 1; 20 Bom, 
L. В. 88; (1918) M.. W. N. .16; 7 L. W.-94; 4 P, L. W., 
1; 44 I.A, 229 (P. C. ‚ considered. . 

Per Schwabe, C. J.—The question whether a "blind: 
man’s exclusion from inheritance, assuming- it to 
be the law at the date of the Mitakshara, has 
‘become .ebsolete is a question of fact. A law does 
not cease-to be operative because it is out-of keeping - 
with the times, 
because it is an anachronism, or because it ів 
antiquated, or because the reason why it originally 
became.the Jaw would be no reason for'the intro- 
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A law does not become obsolete ' 


duction of such & Jaw at the ) present time. Lp. 817, col, | 


318) 


Per Coutts-Trotter, - J. —It must be: rogarded as am 
unabrogated rule of Hindu Law Њаё. а Sgen 
blind man is excluded from succession and . 
cannot be’ described’ as’ obsolete in any other sense ' 
than that of being repugnant to more modern. a nd 
enlightened ideas than. those which prevailed “at the 
time of the- Smritis and tho. commentators, ' Till: it~ 
is repealed „ру the, Legislature, the Courts.of this 
country have no option but, to enforce ‘the rule. ; Гр. 
828, col. 1.3: 


Sesond appeal against the ' deeree of ‘the 
Oourt of the Additional . Subordinate Judge, 
Tinnevelly, in Appeal Suit No, 126 of * .1920, 
preferred against the decree of the Court of 
the Distriet Munsif, Ambasamudram, in 
Original Suit No. 638 of 1917, E~ 

This: Séeond Appeal coming on for hecring 
on 26th January 1922, upon perusing the 
grounds of appeal, the judgments and desreea 
of. the lower Appellate Court and’ the’ Court 
of first instance and the material papers in 
the suit, and upon hearing the arguments 
of Mr. S. Ramaswomi Aiyar for Mr. A. 
Krishnaswamt Azyar,-and Mr, O. Shankara 
Вауағ; for the Appellant, and of ` Mr.. T, E. 
Venkatarama - Sastri = for Mr.’ К. S. Rama: 
bhadra Aiyar, for the lst Respondent, and 
the other respondents not appearing in person 
or by Pleader, and’ the ease having stood 
over for consideration ' till ‘the ‘3rd of 
February 1922, the Court (Ayling ànd Krish- 
nan, .Jd.)- made the following 

ORDER OF- -REFHRENOE 1 TO A 
. . FULL: BENOH,: NS. 

KRISHNAN, ` J.— (February: 3, 1992).— T'Eia 
seeond appéal raises an important question of 
Hindu Law; namely, whether a person’ born 
blind loses thereby his right to share in the 
inheritance which he would’ otherwise have. 

Plaintiff is suing to recover a “property. 
for whioh ‘hia ` father, Kanakanadan now 
deseassd, had executed a sale-deed in favour 
of his son-in law, the Ist defendant, on the 
ground that the sale was not a real trans. 
action’ but only a nominal one ‘not ‘intended 
to -pass the title, Plaintiff. had " besome, 
divided from his'father long prior to’ the 
sale and he would have no claim to his father’s 
properties: if any of the latter’s undivided’ 
sons were alive and entitled to susseed to 
the father. The only undivided воп now, 
alive is the 9th defendant, ‘but the plaintiff's” 
вазе ів thatas he was admittedly born blind 
he could not take the inheritanoe under the 
‘Hindu Law and he was thus ont -of the 
тву. Piaintiff had alleged ‘this ples in hig 


| PUDIAVA NADAN Y, PAVANASA NADAN, 
plaint, and .i& had not been traversed by the 
defendants in their written statements and 
, mo issue had been framed on it. The point 
is, however, taken before ua that the rule 
of Hindu Law relied on has become obsolete 
| ‘aud is no longer in foree on the strength of 
the ruling in Yellavajhula Surayyo v. 
Yellavajhula Subbamma (1) whish, no doubt, 
fully supports the contention. 


The learned Vakil for the 1st respondent 
contends, firstly, that the point should not be 

А allowed to be taken for the first time in 
second appeal and, sesondly, that the ruling 
itself is one that should be re.considered. 
The first objestion, I am inelined to think, 
should nok be upheld as ths question raised 
is a pure question of law and requires no 

. other fast than the one stated by the plaint- 
iff himself in his plaint, viz., that the 9th 
defendant is an undivided son of hia father 


though eongenitally bind. We must, thexe- 


‘fore, I think, allow the point to be raised but 
on terms as to costs, ote., to avoid any pro. 


judiee to the plaintiff, 


. The second objestion is a more difüeult 
one; but І am inclined to think that the 
question should be settled by a Full Bench, 
The learned Judges who desided the case in 
` Yellova:hula Surayya v. Yellacajhula Subbamma 
(1 admit that a гое of Hindu Law existed 
as enunciated. by Mann and by subsequent 
text-writers excluding Jatyandhas ог воп. 
-Renitally blind persons from the inheritance, 
A number of cases have proceeded on the 
footing that the rule was still-inforce, In 
fact Westropp, C. J. in Murarjt Gokuldas v. 
Parvatibat (2) in his very learned judgment 
took eonsiderable pains to show that the 


role did not apply. to persons who had be-. 


. come blind after birth, which His i 
need hardly have done if this rule ace 
besome obsolete. In the resent judgment 
of the Privy Couneil in Gunjeshwar Kunwar 
V. Durga Prashad Singh (8) after quoting 
the, following passage from Sarvadi. 
karia Hindu Law of inheritance, 


(1) 58 Ind, Oas, 408; 43 M. 4 at pp, 16, 18; 2 
р, 1, 154; (1919) M..W. N. 680; 87 M. Lor dos, ^ 
(2) 1 B. 177; 1 Ind, Deo, iN. s... 118. i 
(8) 42 Ind, Cas, 849,46 O. 17; 84M. L. J. 1; 22 
1, Т, 408; 22.0. W. N, 74; 26 0. D. J. B57, 18 A LT. 
1; 20 Bom, L, E, 38; (1918) M, W, N. 1677 L, W. 94; 
4P. LW. 3440 А, 229 (P.O, ` Е 
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"Blindness, to cause exelusion from in: 
heritanee, must. be eongenital. More loss 
of sight whieh has supervened after birth 
is not a ground of disqualification, Incure 
able blindness, if not eongenital, is not such 
вп affiietion ss, under the Hindu Law, 
excludes a Hindu from the inheritancas,” 
their Lordships say that the above is the 
true rule, They thus affirm the rule as 
well its limitation as in foree. This ruling 
is not referred to in Yellavajhula Surayya 
v. Yellavajhula Subbamma (1) вой thas 
weakens the latter’s authority eonsiderebly. 
To hold any part of a rule obsolete it is 
not suffieient to show that any other part 
of it has become obsolete but 16 must be 
shown that the particular part of if in 
question has been abandoned in practice by 
the communities governed by it sufficiently 
long ago as to justify. an inferenee that 16 
has been abrogated. On the other hand. in the 
present ease it was frankly admitted by tha 
learned Vakil for the 2nd defendant that 
the general eonseiousness of the Hindus was 
that the rule continued in foree and that 
was the very reason he gave why 
his client did not raise any eontention abovt 
it when the plaintiff asserted it in the plnint. 
In faet nobody seems to have thought that the 
rule was obsolete till the judgment in tho 
Madras cage was published. 


‘Mush of the learned Judges’ arguments 
-in the case, if eorreet, would apply with 
equal fores to make all the other .groands of 
disqualifieation stated in the rule also ob. 
solete, but when the ruling was quoted to 
the learned Judges in Mulhusamz Gurukkal v. 
Meenammal (4) they deelined io apply ito 
principle to a ease of insanity with regard 
to whieh they considered the rule to be still 
a "living prineiple", Again, in the judgment 
of this Court reported in Sambastvan Ра 
v. Secretary of State for India (5) the learned 
Judges have thrown doubt on the correctness 
of the ruling in Yellavajhula Surayya v. 
Yellacajhula Subbamma (1), more partioulacly 
my learned brother Odgers, J. 


With ‘all respest to the learned Judges 
in tha Yellavayhula Витаууа v. Yellava- 


(4) 55 Ind, Cas. 576: 43 М. 454; 88 M, L. J. 2013 


(1920) M, W, №. 253; 27 M. L. T. 32 9. 


(5, 63 Ind. Oas, 659; 44 M, 704at p. 712; 181. W, 
638; 41 M, L. J. 109; (1921) M. W. М. 481. 


Vol. XIX] 
PUDIAVA NADAN 6, РАТАМАВА NADAN, 

jhula, Subbamma ay I think their doai- 
sion’, requires ` further consideration, and, 
as I ёш proposing’ a reference to the 
. Full Béneb, I will not: deal ‘with the point 
in further detail or express a definite opinion 
on it. 

It may "be. mentioned in eonelcsion that 
the appellant also took exeeption to the 
finding of the Subordinate Judge that tbe 
sale, to the 186 defendant was a nominal 
transaction and our attention was drawn 


|. to the ruling in Ranga Ayyar v. Srinivasa 


- Ayyangar (6) to show that the question 
ean be sonsidered in seeond appeal. 
however, was a, ease where the sale waa to 
the vendor's own ‘wife and daughter and 
their Lordships held that in those circum. 

. stances his possession of the property and of 
the sale-deed and the non-transfer of the patta 
and absence of sonsideration were matters 

. of no evidentiary value, and as no motive 
was proved for executing a nominal sale. deed 
they considered that the sale was в real one. 
That ease proceeded. on its own special 
sireumstances and the finding was set aside 
really on the ground that there was no 
evidence to support it. In tha present case. 
there is a eonsiderable. body' of evidenea. 
referred to by the Subordinate Judge in; 


support-of his finding and I think we must; 


-aceept his sonelusion. 


‘Before disposing ‘of the saso I would refer, 
. to the Full Bench the following question : 
. “Is a Hindu who is congenitally blind. 
thereby excluded from the inheritanee or has - 
the rule besome obsolete р» 

AYLING, J. —I should be willing to follow 
. the decision in Yellacajhula Surayya у. Yel. 
lavajhula. Subbamma (1), but, in view of the, 
doubts expressed by my learned brother, I 
‘aggent to the referenee proposed by him, 


71 agree. with him as regards the finding 
вв to the nominal nature of the transaction, 

This appeal came on for hearing on 
the 20th ‘to 24th days, respestively, of 
. Maresh 1922 in pursuanse of the Order of 

. Reference {о .в Foll Bench, dated the 8rd 
day of February 1922, 


(8) 21 M. 66; 7. Ind, Deo. (s. 398. 
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That, ' 
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"Mr. 8, Ramasawmy Iyer (with him Mr; 
О, Sankara Rayar), for the Appellant.—The: 
question before your Lordships is; whether. 
a Hindu, who is congenitally blind, ia 
excluded from inheritance or whether the . 
rule -has  besome obsolete. Defendants 
Nos. 1&2 are the alienees under a deed : 
executed by the father with the consent of 
the elder members of the family. The 9th 


defendant is a blind man and he is the sole 


survivor of that divided braneh, 


The real point is not whether there is a 
contrary custom or usage that has grown up, 
but whether the text is a living reality or 
not, ‘One argument is that the: ; prohibition 
is only moral and not legal, The rule of 
exclusion is taken from Manu and Mitakshara, 
Chapter I, section 10, Stokes, page 455, In 
Plas. 3 the text of Narada is referred to 
'addieted to ,vice and sinness of inferior 
degree.’ - 


[Sonwass, O; J.—I do not see what you are 
driving at.) 

Mr, S, Ramaswamy Tier Anodi to 
the Mitakehara, even Hindus who take 
вва voyage are exeluded, but your Lordships 
will not disinherit them. at the present day. 

(Orern, J.— Your point is that .aa all 
sinners are excluded, the ‘bar as to a blind 
man which ossurs in the, same text. should 
not be enforced. ] 


Mr. 8. нне Iger. —The author 
of the Mitakshara flourished in the. later 
half of the lith eentury. Yagnavalkya in 
the seeond century, Viswarupa’s. sommen- 
tary, which, is anterior to the Mitakshara, 


` -quotes & passage which is translated by 


Sadasiva Alyar, J. at page 16 in I, L, R. 43 
Madras [‘Yellavajhula- iren v. Yellava:hula 
Subbamma (1).] 


These Sutra writers are quoted. in Cole. 
brooke’s Digest. Three out of the four Sutra: 
writers do not mention the blind man as: a 
person excluded from inheritance, 


Oolebrooke, Volume II, page 422, Арав. 
tamba excludes non.virtuous; Gantuma ex. 
cludes those who follow irregular professions, 
see Dr, Jolley's Hindu Law, page 271, Ghosh’s 
Hindu Law, Volnme I, pages 207. and 208, 
Macnaghten’s Principles and- Precedents of 
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Hindu Law, Volume ‘TI, page 195. ‘See 
Saraswati Vilass, whieh is a work of authority 
in South India, page 31, paragraph 148, 16 
is spoken. of. as a work of authority ia 
Krishna v. Sami (7). In Balakrishnayya v. 
Venkata Triambakam (8) the prohibition’ as 


only’ a moral presept. 
Aa to rules that. have become obs»léte, вез 
Sri Raja Venkata Narasimha’ Appa Row wi 


Sri Rajah Suranent Venkata Purushothama . 


Jaganadha Gopala Row (9), Karuppat Naohtar 
v. Sankaranarayanan Ohetty (10), Mayne, page 
664, Stokes page 37%, Colebrooke, 375, 

Balwant Singh v. Rani Ktshori (11) (son's 
control over father’s property), Mayne, paga 
171 (prohibitionagainst adoption of strangers 
treated as a moral presept), Steele’s Liw and 
Oustom of-the Hindus, page 410, West and 
Buhler, 619, 


‘The bar as to blindness must be trentod as 


obsolete. 866 Yellavajhula Surayya v. Yel- 
aen бәни а). 


Messrs. 
К. 8. Ramabhadra - Atyar, for Respondent 
No. ` 
rule Netus become obsolete. 


A rol; does 


not. -become obsolete simply because it is 


repugnant to modern ideas. Tt was not 


treated: as obsolete in any of the cases prior 


to. Yellavajhula Surayya v, Yellavojiula 
Subbamma (1). The ruling in the Yellava- 
jhula Subbamma v. Yellavajhula Subbamma 
(1) was doubted in Sambasivan tillat -v. 
Secretary of State for lnita (5). 
Counsil has held the rule to be not applicable 
only in eases of blindness supervening after 


birth, Gunjeshwar Kunwar v. Durga Prashad 
Gokuldas- 


Singh (3), See also Murarji 
Parvatibat (2), ‘There is nothing to show that 
the'communities have consciously abrogated 
the rule, The rule is not & merely moral 
prosept.  Itisa rule of law. Visvarapa is 
nota- recognised authority, The rule found 
at paga 15 may refer to a right to mains 
tenance -or capacity to. transmit. - 


(уэ м. 'G4'at-p. 76 (F. В.): 3 Ind. Deo. (x. в.) 441. 


B) 56 d. Cas, 371; 48 -М..89 88 ‘ML. J, 86; -11: NO è Б 
АӨ 05 Шай. Саа, Өг S › disease, and others (similarly disqualified) 


T. W. 879; (1920) M, W. М, 272; 27 M. L, T. 142, 
(9) 81 M. 810,4 М. D, Т. 0; 18 М, L, J. 420, 
(10) 27-M. 300; 18 M, L. 5. 398. - ~ 


411) 20 A. 267; :2:0. W. N.278; 25-1. A 54; T Sanc 


р. 0. J, 279; 9 Ind. Deo, (s. s.) 583 (P, 0.). 


/ 


INDIAN OÀSES,. 


T. В, Venkatanivad Sastry and’ 


L.— There ‘is no evidenes as to the‘ 


The Privy ` 
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regard to- the énforeoment of the bar, aee 
Madan Paryate, Vivada Chentamani, Daya 
Tatwa, Mayska, ard Daya Krama Sangraha, 
all arcient texts. See alto Tirumamagal 
Ammal v. Ramasamé Ayyangar (12), Kalidas 


. Dis v: Krishan Ohandra Das (13), Митат 
to the adoption of an only воп is traated as » 


Gokuldas ч. Parvatibay (2) and Krishna v. 
Sami (7). 
OPINION. 

Scuwase, О. J.—The question referred to 
the Fall Beneh is ‘is a Hindu who is oon- 
genitally blind thereby excluded from the 
inheritanee,. or has the rule become : 
obsolete f” 

. In Yellavajhula Surayyi v. Yella-ajhula 
Subbamma (1), Sadasiva Ayyar and Napier, 
JJ., answered this question by sayiog that 
the rule had become obsolete. This osse 
having baen tried before that decision was 
known,the point was not taken at the 
trial or on first appeal; bat the appellant 
was allowed to raise tha point by the Referr- 
ing Bench. This Court was told in the 
scarse of the srgumenis that it is allegad 
that the man in question is поб, ia fast,’ 
congenitally blind and it will be for the 
Referring Bansh to sonsider hereafter 
whether that matter is one whieh is now 
proper to be enguired into. For the purpose 
of this referense we must assume that he 
was songenitally blind and treat this sase ‘as, 
in effest, an appeal from Yellavajhulz Surayya 
v. Yeblavarhula Subbamma (1).- 

It is argued that under the Hindu Law, 
a congenitally blind man never was exoluded 
from inheritanes and, sedondly, that, if 
there waa а rule or sustom to that effect 
it has now bosoms obsoldte and is no 
longer law. 16 has long been establiched 
that in this Presideney tha most authori- 
tative statement of, what I may eall, the 
Hindu -Common Law ів to bs found in 
the Mitakshara, a commsniary by Vigna: 
neswara on the Institutes of Yaguavalkya 
published -about A. D. 1080. In Оһәр: 
ter II, sestion 10 the author quotes „the 
text “of Yagnavalkya ^as follows :—" An 


- impotent person ог outsaste and his sons, 


one lame, a mad man, an idiot, a blind 
man, and person.afflisted with an ineurable 


(12)1 M. B. O, R. 214, 
(18) 2 B. L. R. 108; 11. W. В. (А, 0,7.) 11) 4 


. Mad, Jur. 296; 1- Ind: Dec, hd в.) 689, 
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. must be. maintained, éxclnding them, how- 
, ever, from partisipation.”’ It is made elear 
| «by. referenos-to the whole chapter that. the 
author is here dealing .with exelusion from 
-the inheritanee, I think the law as stated 


‚Бу him amounts to. this: -A man ‘born . 


-blind- does not become on birth entitled 
`ќо. а share in the. family . property, and, 
‘therefore, he gets no share at a subsequent 
-partition; nor, if: be is.the sole surviving. 
member, of that family, does. he acquire 
the property -by right of survivorship ; he 
is not, however, exsluded ‘altogether from 
‘an „interest in. the property . besause, he is 
himself entitled to be maintained,. and ean 
transmit to hie sons his full share in the 
property. But it is argued, first, that these 
directions are. merely presepts or advice 
‘and: not. statements of law. It is true: 
that. there. are precepts given.in the Mitak- 
hara whieh, either by reason „of the words 
dna which . „they: are couched: or by reason 
of the nature of the matter dealt with, 
have been held- to be mere moral precapta, 
but I can ‘find no Bush reason for holding 
that .the statement of.the exclusion - of a 
‘blind, man. from the inheritance is anything 
bnt a. statement of a rule of law. It is 
further: argued that this statement of ће 
law in the /Mitakehara is a statement of 
_ the law-as. it -had been in the past . and 
not. as’ it, then was; and for this,” “relianėe 
is. .plaeed on the. writings. of Viavarupa 
whioh were disc»veréd , in Malabar some 
‚ few, years ago.. He із ‘stated to have lived, 
shortly. before the author of the Mitakshara,. 
He gives the same text from Yagnavalkya 
and .in;sommenting on. the text, without ' 
` any ‘suggestion that it is other than law, 
а , passage. ‚овопга. whieh has been translated 
ав :follows:— The blind and the rest, who 
are not. outeastes,- however, have a right 
‘to the. grandfather's estate. Бов is the, 
eustom.”. We have been referred to the. 
.Sanskrit and I: have no doubt that, the 


words ,. -whieh have been: translated as ‘hava . 


а. -right to the, grandfather’s estate,’ would 
bs more , properly. translated as. "have an іп: 
terest in the ancestral property’ and refer to 
what: follows. immediately, namely, the right. 
` to maintenance and the right to transmit 
referred .to above.. In my. judgment, when 
properly ‘understood, thera is, no difference | 
` at all .between..the . rules in question ав 


abated: in: the - Mitakshers - 9nd as published: 
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. that a rule becomes . 
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by Visvarapa, assuming: that the published 


' version is genuine, 


, The next question is whathar, assuming 
a "blind man’s exelusion to have been: the: law 
at the date of the Mitakehara, it has since 
become obsolete. This, in my . judgment, 
is в. question of fact, A law does. pob ` 
esase to be operative beeause it is. out -of 
keeping with the times. A law .does not 
besome obsolete bocause it is ап anashronism 
or because 16 is antiquated. or, bésause the 
reason why it originally became ‘the , law, . 
would be no reason for. the introdaotion 


' of sueh a law at. the ‘present „time. , To: 


hold. tbe contrary in, my, judgment, would 2 
che- an entire. misunderstanding ` of. ‘the | 
meaning of the legal. maxim . ces, ай. - ralio. 


cessat lem which is relied upon ip.. support. 


of the, sontrary conténtion. If ' authority 
were . required for. this proposition, 
it-is to be found clearly . stated by. their : 
Lordships -of the Privy . Counail. in “ Bao 
Kishore | "Singh. vs Gahenabai : (14) „in 
the following words :— “ Their Lordships, 
therefore, are of opinion that the principle 5 
embodied in the expression cessat- ratio 
czssat ей does, not- apply where ihe custom 
ontlives . the-eondition of things which. gave 


it birth,” In Yellavaihula | "Surayga ; v, 
Yellavajhula Subbamma. (1),  Sadasiva 
Aiyar, J., dealing with. the matter now 


under ontideration, says, I need. not вау 
obsolete-.when ‘the: 
reason of the rule disappears through. ‘change 
of circumstanees and environments ` їп the. 
sosiety, which was governed by . that rule,’ 
and Napier, J., at page 31, * agreeing, with 
that judgment, says that owing to improved 


: methods of education there is по, reason 


why  sueh а disqualification ; should 
still continue and that it ‘was,open.to the 
Oourt to enuneiate this rule by. declaring 
the law to be obsolete. . In my view, this in: 
volves & fundamental error in considering. the 
question and vitiates ihe whole of the, .judg-, 
ment іп. that ease. In eonsidering } hether " 
the eustoin has besome obsolete in: th :&ense 
of ita having eeased to exist, the fact that it is. 
ananachronism may be a ‘proper matter to be, 
taken into consideration, if there, „меге. evi- 


` (14) 53 Ind.-Oas. 680, 87- M. L. J.-562,: 16N; L.R: 

176; 17 А. І, Jo- 1077: 26 M. L. T.4941 U.P: L; R, 

(Р..0.) 94; (1920) M. W. М. 82; 24 O.W.N. 601; 22 - 
Bom. L. R. 607; 12 L. W. 780 (P; 0:). : 
ај 
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dense both ways, in, weighing: that evidence 
but otherwise it i8 of. no importanse. \In this 
ease, іп my.judgment, the evidense is all 
in favour‘of the eustom having continued. 
‘There is no oral evidenee before the Court and 
no statement of any ‘text writer or any judg- 
ment to whieh'/our attention has been called 
that this eunatom has besome obsolete in the 
sense of ita having been disaontinued, The 
only semblanee of evidenee that the rule 
has besome obsolete iw to. ba found in 
Steele’s ` “Law and Customs of Hindu Castes,” 
published in 1826, at page 224, where he 
states that аза result of enquiry. among 
about 100 castes above Poona, 16 was the 
prasties in 72 of them that ‘ blind persons ’ 
.may take.'their share if married and if 
hey have a family. 
evidence, it is probably only an attempt 
. to state the law.as to the transmissibility 
of a share through ‘the blind man. But 


even if it be as stated that in 72 eastes in. 


that Distziet,. the law had been modifed ` by 
euatom it is of no valueas establishing «a 
eustom to admit the blind man to a share in 
this Presidency. E 

Relíanee was placed on a passage in 
Sarasvati Vilasa, a digest published Бу a 
King about .А. Р”. 1510, whieh has been 
recognised by this Court as of authority. 
The passage relied ‘on occurs in seetion 149 
and: has been translated as "those who 
are born blind, and those who are born deaf, 
' the pair thus mentioned, though a share 
‘certainly belongs to them, are to be nourish» 
ed and’ eherished notwithstanding their 
being endowed with a share, because they are 
marriageable, The translation to this effect 
. was adopted by the Full Beneh of this Court 
in 1885 ‘in Xrishna v.- Sami (7). With 
great ‘submission I vonture to doubt if that’ 
translation -is correst’ and whether the 
word ‘translated as‘ share’ would not be 
more eorrestly ` translated as ‘ interest ’. 
. But "whether, thatis eo’ or not, в sareful 
examination ' of sections 149 to 167 shows 
that the’ ‘author ia quoting ав law’ the 
passage from Yagnavalkya and passages from 


some other writers to the like effect exclud-' 
born blind from the inheritanss’ 


ing’ the 
without suggesting- that the law is other- 
wise or that it їн. obsolete. If the. propar 
‘translation ‘of the passage'is to the’ effect 
that the -born blind take a shara, . 1 think 
it iş- to be explained, as it- wasin ‘the ease 
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-one ‘finds 
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referred to above in the judgment: ‘of Sir 
Oharles ‘Turner, О. J., as meaning “ that 
there are elasses who, though they may be 
unable to be relieved of their : disqualifieg.- 
tion, are - capable of transmitting 
heritable: blood, Their ‘right to share 
in the family wealth is latent or may come 
into existence at a future date as it does 
in the case of theafter-born son, When 
ib eomes into existeres either in the person 
of the formerly disqualified heir or of his 
‘son, it is to be resognized. If eapable of 
transmitting heritable blood, they are share- 
takers though not at the time share-enjoyers.” 

In faet, in this passage, the Sarasvati 
Vilasa is using the expression take a 
share’ to explain that, though disqualified, 

sueh persons have a latent right which will 
beeome effeetive on the disqualification 
being removed, and can he transmitted, 
In my judgment, there is nothing in this to 
show that this law was then regarded 88 
obsolete. 

The evidence on the other side is over. 
whelming. Taking it in the order of date, 
this law or custom stated as 
existing in Madana Parijata about the erd of 
twelfth eentury, in Vivada Ratnakara about 
A. D, 1850, Dayabhaga about A. D. 1400, 
Vivada Ohintamani about A. D. 1450, Daya 
Tatwa about A. D. 1500, Mayukha about A.D. 
1600, Dattaka Chandrika about A, D, 1600, 


| Viramitarodya about A. D. 1625 and Days. 


krama Sangraha about А, D. 1700. These 
are all texts of resognized authority and they 
all give the rule without any suggestion that 
it is no longer law. · 

‚ Coming to the more modern writers, Sir 
W. Maenaghten, writing in 1829, and Sir 
Thomas Strange, Chief Justice of 
Madras, writing in 1830, state that the 
blind are exeluded. The latter's gon, а Judge 
of the Sudder Court, writing in 1856, says 
the same. Mr. Mayne in his well-known 
book of Hindu Law states i6 to be the law. 

In 1862 in , Tirumamagal Ammal v. 
Ramasami Ayyangar (12), а caso of idiocy, 
Strange and Holloway, JJ., quote thia part 
of the  Mitakshara as being the law 
eurrent in Madras, In 1864, Kalidas Das v. 
Krishan Ohandra Das (18) eame before п 
Banch of five Judgesof Oaleutta presided 
over by Sir Barnes Peasock, С. J. In that 
вазе a man who was born blind was in1832 
ih fəət exeluded from the inheritanea to hia 
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. The passage in the' Mitakshara and in Daya- ` 


bhaga whieh are to the aame effest were fully 
diseussed and 
judgment proceeded on the basis that a per- 


воп born blind was himself exeluded. No ' 
avy 
In 1876 in ' 


(one then present had apparently 
idea that the rule was obsolete, 
"Murarjt: Gokuldas v. Parvatibat (2) Westropp, 
0.7; with Sarjent, J , agreeing, fully discussed 
the ‘text of Yajnavalkya and. the Mitak- 
shara conimentaries оп it and the texts’ of 
the other Rishis/on the subject and holds 
tbat the vule ''ia ‘confined to the congenitally 
‘blind ‘and: does. not extend to those who 
beeome . blind. -It was not suggested that 
the rule had become obrolete. In 1885, in 
‘Krishna v. Sami’ (7) ‘quoted above, there 
was no suggestion that the rule had become 
obsolete. ‘Finally, in 1917, the Privy Council 
in Gunjeshwar | Kunwar v. Durga Prashad 
Singh (3) etates'the role of exelusion of the 
blind ‘as en éxisting rule of law but confines 
the applieation to the eongenitally blind. 

“It ‘is impossible: to believe that a custom 
to disregard , the’ established: rule, whieh it 
.would :be'nessssary to prove 
show ‘that it had‘ besome obsolete, existed 
without any. of these. Judged, or practitioners 
is these eases being aware of the fast, There 
is, in, my judgment, “ample evidenee of the 
rule, and по ‘evidenee, of such’ a custom to 
idieregard it as would be necessary to make 
the rule obsolete as a rule of. ‘law. It 
follows that the answer to the question must 


be that a:Hindu who is’ congenitally blind ` 


is exaluded from the inheritance and that 
‘the rule has not become obsolete. : 


Огрйкгр;` J.—I agree and, having had the 
advantage of ‘reading the judgment which 
Contts-Trotter, J., is about to deliver, desire 
‘further to ansosin ls myself with his 
‘observations’ on ‘the: eommentary of Vis. 
'warupa: and the principle underlying them. 

Coorts: TROTTER, J.—The short point raised 


‘by this caseie whether or not it is a rule of - 


Hindu Liaw that а eongenitally blind member 
of an undivided Hindu family is to be excluded 
‘from inheritanse or whether if such a rule 
existed, it. has beeome' obsolete. Sadasiva 
Aiyar; J, admits that euch a rale опоз 
existed, but has held it to be ‘obsolete, 
Krishnan, J, holds it to hs an знов” and 
"positive rule:of law. 5-5. - CE 
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the whole argument aud' 


. Mr. 


in order to. 


“819: 


EK must, not be forgotten that the Hindu. 
In . 
Smritis or 


Law is the -result of many ingredients, 
the first plase we have the 
resords of the pronouncements of Rishis, 
(Saints), among whom stands paramount 
Manu. We do not possess the original text of 
Manu and the version we have is placed 
by modern seholars as 
‘about 200 B. O. but there is no doubt 
‘that ai treatise known as the Laws of 
Manu in different recensions existed from 
pod eenturies before the date of our version. 

ext 


Vignaneswara. stands as the governing 
authority for this part of Indis: audit is 


an accepted. , principle that the Mitakshara : 


he 


dating ffom^ ^ — 


in authority to Manu ofthe Smritis : 
is Yajnavalkya and the sommentary on his . 
‘work .known as Mitakshara written „by ` 


is final where it .ig' unambiguous, and that С 


‘resourse ів to be had to the Smritis only 
where the Mitakshara is silent or obseure. 
‘The third element is that of. eustom, the 
importanse of whioh waa. -emphasised by 
Mayne when he entitled ‘his book 


" Hinda , Law and Ussge." Since. the 


"British ocsupation of India another element . 
has been added, that of judicial decisions of : 


‘the Indian Courts and of the Privy. Courisil 


on appeals from them. The: rulings ` of 
the Privy Oounsil are .final and it is. - 
‘only in ‘cases’: nof eovered. by '8uoh rul. 


ings that recourse n8ed bə. had to other 
gourcas, 


The position with regard to ilia present i 


question i is that there is no express rüling 


“of 
a Oourt of Law whieh says, in terms, that a 


‘congenitally blind man is exeluded fom ` 


inheritanee. There ага eases which ‘definitely 


‘but is traumatia or Superveres on ‘disease 
does поё exelude. There ‘are’ „mahy eases 
whieh assume, without éxpvesily" deciding, ` 
that eongenital: blindness does exclude. That 
position is now shallénged and" it devolves 
upon us,to say how the law on the зи 
stands in India at, this: дау. : 

That whieh we *all the Hindu Liaw; i is- 
éomposed of many insongruous e'ementa; T am 


‘speaking, now, of its substanse, and hot of. 


‘the sources, in which itʻisto bo’ ‘sought, "I$ 
primarily: lays down rules of law, “whieh - 


-in abundause, but: ‘they are ioterapsrsed ‘with 


· decide that blindness which is not' eongénital. ; 


"must be treated as of. prastioal applicability... 


‘to tha Indiaof to-day. Sueh rules thers are ` 


mandatory precepts which’ haye been: treated” 7 
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by commentators and, Judges as being. merely 
of religious or moral forse but whieh cannot 
‘govern the rights and duties of a- member, of 
a Hindu family with the force of a- positive 
‘rule of law,. I may refer in this eonneetion 
.to the words of the Judieial Committee. in 
Balwant Singh v. Rant Kishori (11):, “АП 
these old.text-books and, commentaries are 
| apt to mingle religious and moral. sonsidera- 
‘tions, not baing positive laws, with rules 
intended for positive laws, In the prefaee to 
‘his ‘valgable, work on; Hindu Law Sir W. 
:, Macnaghten says :—'" It by no means. follows 
‘that’ bsenuse ап ast has been prohibited it 
‘should, therefore, be. eonaidered ‘as, illegal. 
.The distinetion “between the vinculum 
juris. and, the- vinculum, pudoris is поб 
"always -dissernible.’ (Hindu Law, Prinoi- 
‘ples and Precedents, p. ' vi, of - the 
„preliminary remarks), He illustrates this 
position by. the example of the very 
gubjeetof the present diseussion, It is, as 
' their Lordships think, the most reasonable. 
: inferenee that the passage in section I belongs 
‘to the former elass of presepts and thosa 
“of seetions IV and V to the latter.” It 
-Was argued іп this-eaze that the rule whish 
,exsludes a blind màn from ‘inheritance was 
‘something other than a rule of positive law. 
It seems to me that that-position is wholly 
'untenable and that sush a principle of 
exclusion ean only belong to. the domain of 
' positive law, and not tu that of either religion 
‚оё morality, Jf it is, not a rule of law, it 
‘must. be meaningless. The only eolour to 
“the argument is derived from the fact that 
"both Manu. and tha Mifakshara, to whieh for 
‘the. moment I shalf eonfine myself, include 
‘within the ambit of their prohibition persons 
‘with . disqualifieations which are, obviously 


based on moral grounds, and. on , grounds’ 


"whieh it would ba impossible for.a Oourt 
'of-Law to pronoünce .Upon.. The text of 
‚ Manu is as follows :— . 
$ Es Te . , 
" "Enuehs and otitcastes,, persons: born 
blind or deaf, mad men, idiots, the dumb and 
‘sich as have lost the use ofa limb are ex. 
,oluded from a share of the heritage". Chapter 
IX, sestion 201. "The relevant seotion of 
‘the Mitakshara ів seation X of' Chapter II, 
‘There the writer is sommenting not direstly 
"on tbe text of Manu as we have it: but on the 
‘text of Yangavalkya in section О whieh 
,Fons.98 Follows jme.. _ 
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А "An ‘impotent parson: or cuteaste and bis 
issue, one lame, a mad man, an idiot, e blind 
man and a person affiicted with an insurable 
diseaseas well as others (similarly by dis- 
qualified) must bs maintained, exeluding them 
from participation,” 
“Placitum 3 of section 10 explains this as 
follows :— Р 
_ Under the term ‘others’ are comprehended 
one who has entered into another order (i. e., 
has besome an авоеҝів), ап enemy to hia 
‘father, a sinner in an inferior degree and o 
Person deaf, dumb or wanting an organ. 
Thus Vasishta says: ‘They who have entered 
Anto another order are debarred from shares,’ 
Narada also deslares, "An enemy to hia 
father, au onteaste, an impotent person, and 
one who i8 addicted to vica, take no share of 
the inheritance even though they be logi. 
timate; mueh lesa, if they be sons of the wifo 
by an ‘appointed kinsman. - Manu likewise 
ordains, "Impotent persons and outeastes ara 
exeluded from a share of the heritage and во 
are persons born blind and deaf, as well ac 
mad mer, idiots, the dumb and those who have 
lost a sense (ог а limb)." This sestion incor- 
porates quotations from Narada and Vasishte, 
and produces sategoriss of persons, who, in a 
Court of Law now-a-days would not be held 
disqualified . from inheritance. They are 
brought under the text cf Yagnavalkya who 
adds the. Sanskrit word ‘Adya’ tranalat 
ed by Colebrooke as “as well аз others", i's 
literal meaning being "and the like" or preoti- 
_oally "eteetera," Under caver of the letituda 
afforded by this expression, placitm 3 brings 
„in ‚such „intangible versons ав “an enemy 
to his father” and "one who is addisted to 
vica" —dirquali&cations во vague, it is elear, 
‘that no Court of Law could now assert their 
validity. I do not think it right to say 
„that these grounds of exclusion are obsoloto 
or that they were originally intended to be 
moral rather than legal obligations: but 
, rather that they are of so nebulous a sharactor 
that they sould never have bean enfor$eblo 
-at any time when .the enuneiation of tho 
.rightsof inheritanee passed from the hands 
of. family , mediator: or village panchayatdars 
‚фо anything which ean be dignified by tho 
, name of. ‘Coart of Law.’ | 
I do not think that any useful purpose 
would .ba served by enquiring into the 
meaning of such terms as 'Nirindriya! or 
Panugu’, "They. do not,seem іо me fio 87106 


Wak, LXiX] 


PUDIAYA- NADAN v, PAVANASA NADAN, 


„the present digeasäion’ and I think itis probable di 
“that legislation will abolish.the exclasion from. - 


inheritance based on - -thess terms ' before. the 


„Ооцгів . ате. called проп to determine, their ` 


,0xast meaning, : ; Similary, I think it unnecas: 
«вату, to: ‘disouss whether - Yagnavalkya meant 
‘anything, more.by using. the: word . “Andha? 
;shaniwhat Manu meant: by ‘Jathyaudha', ‘Jati’ 
«аоупев. ‘from the same root ` ав. the Greek 
_Gignomai Genos,ete., and Latin 'Genus';, 16 
‘is, -,;think,.. clear c that both: Mann and the 


“Mitakshara - :explisitly lay down the ruls of ' 


Jaw that. at least в. “Jathyandha,’ is exeluded 
К from, inheritauee апа that. the only way to 
à ‚өвсвре from „this; is.to.do.what Sadasiva Aiyar, 
iJ)... ches done - and says .boldly:. "I&is:not а 

:gubsistipg. rule of law. 16 has .baeome obsolete 
and; abrogated.” . 

In any system of law other than. the Hindu 

„Law, it. would , be almost a contradiction in 


| terme , ,to .predieate of avy proposition of law. 


that it; is :obaolete._..In the Hindu Law it isa, 
. ‘possible ..state, of . things and: ib has; bean 


admitted.:to exist with regard to many 


maxims whieh aannot.be treated as of merely 
‘moral , гог ‘religious obligation. І need only 


_instanoa. the. kinds -of. marriages and the - 


classes, ot; ‘Bonsrenumerated гіа, the ancient 
writings and also . the various rules for 
marriages; ibatwegn peraonsof different базбав, 
There . ‚18 а .congensus.- of opinion ‘that thare 
arg only two.forms of marriages and only. two 
classes of sons now existing and intermarriages 
between ‘persons of different castes have in 
practice long seased to exist. Itis пої now 
possible to. frase the steps by: whieh this 
atate. ‘of. things came aboat,:but it may з. said 
generally, that, in, the days. when' the Saddar 
Court had.-recdurse to the opinions of the 
Pandits, the; ;latter. felt themselves .quite free 
to say with regard to any rule of law that, in 
.praptise, it was regarded as obsolete and:the 
Qourts.felt.themselves. equally Íree-to ast on 
pueh , Opinions, There. is good evidense to 
‘show. ‘that, ‘in rthe early days, the Pandits 
_ responded to .somecextent to the advanse of 
,popular sentiment and. .eonscionsness and 
.Btigmatised. ав obsolete. ‘rules and praetices, 


“which, "n though, enshrined i in-the early writings, 


¿did not; &coord, with the sentiments of the 
people... The time has. now gone by. when this 
proeess.-was possible: and if there is anything 
dignified by the name · : Role of Law’ enshrin- 
‚ей in.the ‘Mitakshara, it; ean only һе; -abrogate 
ed. by. positive avidenee of gustom to disregard 
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^o As. not pretended that there i; is asy 
жа ча of custom with > regard-to the 
.exelusion of the’. congenitally: blind and 
‘no such evidense. was attempted .to bə 
.prolused in this case. No doubt; Mitak- 
-shara, Ohatper II; sestion 10, placitam Yi 
provides for the removal of the: disquali- 
fication; on the removal by medicamenta 
means of physical disability, 
and: it is doubtless true that modern · surgery 
vean restore eyesight to many, whoin the days 
of Mitakshara would hava been blind for life, 
-Sadasiva Ayyar, J., does not have ап much. 
‘regard to this consideration ав to ths view 
-thatthe texts are based on a primitive-idea 
that blindness was either a visitation of God 
for some, sin in a past existences or was 
an: indication. of mental incapacity to deal 
‘with practioal affairs, Justly regarding 
"these ideas.a3 out of consonance with modern 
.kinship.feeling he deduces the sonelvsion. 
thatthe rule is, therefore, to be sonsidsred 
AS $pso facto abrogated То my. mind, before 
‘allowing a mandate sach. as I coneive 
this:to bo to be disregarded, it'must either 
фе proved by evidence to ba aetually. diss 
regarded in: praeiia3 at the prosont time— 
and ae I have already said thera’ is^ no 
Bush. evidence in this cease—or: it must 
be shown by.an.examiuàtion of the Smritis 
ani commentaries to hava bean - obsoloie 
ab the time they were written and that 
the authora thereof. mérsly repeated parrots 
like the words of. Manu and the Mitakshara 
аз a Maxim dignified by antiquity bat not 


` corresponding :to the~prasiise obtaining" at 


the time either of the Mitakshara or of 
their own Gompilations: If it  eould:be 
shown -that commentators earlier than thg 
Mitaksheta had used language meaning or. 
implying that the rule in this respoet was 
obsolete that might bea legitimate ground 
for the conclusion that the Mitakshara was 
merely -repeating the words of Mann with. 
out inquiring -whether the rule survived in 
force when the Mitakshaza was - written, 
If a commentator laterthan the Mitakshara 
used similar. language, -that might lead to 
a legitimate -inference that though in forse 
at the date of the. Mitakshara, the rule 
had subsequently -beeome’ obsolete.. It ig 
‘argued :that there -isone of each suggested 
elass of ‘authorities, : Viswarupa of ‘the first 
and Sasaswati Vilas of the .sesond.: For 
practieal: purposes. we- may take -Yagna. 
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valkya as dating approximately 350 A. D. 
the Mitakshara as about 1,000 A. D. Vis- 
warupa as about 820 А, D. and the Saraswati 
Vila as about . 500 А, D, There are some 
authorities who think that the- Saraswati 
Vilas was of an earlier date, but in any 
event it is substantially later than the 
Mitakshara, 

I shall deal firat with Viswarupa. The 
existing text is inseribed on a cadjan found 
.at Calicut in the late seventies and was 
translated by Mr. 8, Sitaram Sastri. I am 
totally unable to ascertain that any eompe- 
tent scholer has serutinised its claims to 
- be regarded as whatit purports to be either 
‘from the point of view of paleographical, 
linguistic or historical standards, This is 
not а oritieal country and the moment it 
was -produecd, it was held at once to be 
what it purported to bs and has apparently 
passed as sush without question since. 
That sush diseoveries very often fail to 
stand the slightest oritical test will be seen 
by any one who has the curiosity to peruse 
page xii of Mr, Burnell’s prefase to.the 
Vyvahara Nirnaya where he exposes the 
imposture of a 1reatime which had been 
readily aecopted аз a genuine resord of the 
''enstoms of South Kanara passing under 
the name of Aliyasantanada Katta Kattale, 
Л do not ‘profess to li&ye any beyond general 
grounds for questioning. the authenticity of 
this single text of Viswarupa. I content 
myself with saying that I deeslins to act 
‘upon it until its pretentions have been 
-scrutiniaed by some eompetent critic of 
` Sanserit texts. А | 

It runs as follows page 15: “The blind 
and the rest who are not outcaste, however, 
: have a right to the grandfather's: estate, 
Such is the oustom."* 

, Ib is apparent that the author treats the 
mandate whieh .he quotes as a mere moral 
maxim, opposed to the rule of law whieh 
- he"wonsiders t» be established by his tert 
and if the expression "grandfather's estate” 
` moans no more than  ausestral estate," the 
text of Visvarupa need mean no more than 
that of the Mitakshara and the right may 
bé. a теге. right to maintenance or at most 
в capacity to transmit heritable blood, 

. With regard to Saraswati Vilas the first 
observation to. be mads ia that, made by 
-the learned Ohief Justiso inthe courae of 
the ташыш that if the author т to 
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say that the text of the Mitakshara on thia 
point was obsolete he eould porfeetly well 
have 'ва:а ғо in terms, Further, in any 
event the true explanation of the: passage 
in the. Saraswati Vilas is, to my wind, une 
dcubtedly that given by Turner, O. J., in 
Krishna у. Sami (7). where he. points ouf 
‘that the distinetion which is being drawn 
‘is not that between those who are eapable 
and those who are ineapable of inheriting, 
but between those who are shave-iakero in 
the sense that they are persons capable of 
transmitting heritable blood, thongh they 
may not themselves ba able to enjoy the 
heritage owing to their disqualifications, and 
share enjoyers who are not merely capable 
of transmitting “heritable blood but also of 
enjoying their shares themselves in their 
lifetime, 

As against these two : very doubtfal texta 
there is a mass of authority which io all 
the other way, whieh recognises to the foll 
the exclusion of the blind in the senso of 
the songenitally blind : and accapts the 
of -the ‘law contained in the 

‚1 will enumerate these texts 
(most of. whish are to be found in Setlur’s 


collection) with their approximate dates : 


. Madana Parijata .. 1100 A.D, 
Smriti-Ohendrika „.. 13th oen&uvy. 
Vivada Ratnakara ,.. 1300 А, D. 
Dayavibhaga of Mad- 

hava. vee 1400 5 
Dayabhaga of Jimta- 
vahana -~ veo “1490 a 

-Vivada Ohintamani ... 1450 "n 
Daya Tattva .. 15.0 ü 
Viramitrodaya ,. 15290 A 


Dayakrama Bangraha, vee 1750 ^ 

end ВИЕ Digest for siu it is 
worth, Writers of modern text booka on 
Hindu Law alao treat the rule as subsisting, 
Sir Thomas Strange in 1830, T. L. Strange 
in 1856, Mayne in 1878, Sarvadhikari in 


1880 and Trevelyan: in 1890, It is quite 


true һа». по express -decision exists to tha 
effeet that a man blind from birth cannot 
inherit but there are several deeisions that 
assume it, enlminating in the pronouncement 
of the Privy Oouneilin Gunjeshwar Кимот v. 
Durga Prashad Singh (3). - 

Toe only. other matter whieh I need deal 
with is the argument that the rule of 
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-exelusion in the Mitakehara applies only to 
ћозе who taka Љу .апсввввіоп and not to 
those who take by survivorship, Lha an- 
swer to this line that Ohapter IT, ‘section 1 
plasitam begins with the statement 
the rule of exelusion propounds an exception 
to agagrahana (taking of Diya) by the 
B009, widows and other heirs and the re- 
united members and this by  neeossary 
implication refera ona baok to tha definition 
.of daga in the beginning of Chaptar І. Doya 
. apparently means property eonsiderad in the 
„light of, something which in: ths natural 
eourse of events will piàs from one pər- 
- son, to another and insludes both Aprati- 
bandha daya aud Sapratibandha daya (un. 
obstructed heritage and obs'rustad heritage) 
.. the former pissing by sarvivorship to tho 
eons &2., and tha latter passing by вцэзөз- 
.8io3 to widows and other heirs. This is 
“the referensa to Vibhaga or pirt'tioa in 
_placita 6 and? and plasitam 8 alio showa 


that the word dayágrahana includes within ` 


„its ssope both  propsriy which passe3 by 


. Survivorghip and that whioh p%s398 by: 


sucoassion, | 

For these raaions Y am of opinion that 
‘it must be regarded аз an unabrogated 
rule of Hindu Law that a sougenitally blind 
person is exeluded from suosession and that 
it cannot ba describéd аз -obsoleta ia any 
other sense than that of being repugnant 
to more modern and more enlightened ideas 
than those whish prevail:d at the time of the 
Soritis and the. eommeniators, I: cin, of 
curae, Ъз rapealed by the Legislature and 
we are informed that a Bill to that effast 
із now befora the Logislativa 
‘the author of whish was onsea Judge of 
this Oouri. Bat until that step is taken 
and the proposal pas:es into lav, I feel 
constrained t» вау thatthe Oourts of this 


oountry have no option bat to enforas the 


rule with whatever reldstanes and with 
whatever oonseiousnsss of iti repugnance 
; to the presont sintimanta. of the Hinda 
people. 

м. 0. B 7 : 
; Answered in the afir native. 
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AND OT ARRS —DAFENDASNT |— Ras 2?0NDENTS, 
Will -Construction, rule of —“Heirs,” meaning of 


‘English Law, applicability of, to Parsi Will. 


The rule -of law as regards a Will, is to ascertain 


the, intention of ће’ testator as declared by. him 


and apparentinthe words of his Will and to give 
effect бо this intention so far as, aud, as nearly as 
may be, consistent with law. (p. Pn col, L] : › 
' Ina Will, written iu English, the word “heira” 
includes heirs at the testator’s death, subject to a 
contrary intention being declared in the Will. [p. 325, 
col. 1,5 

Hood; y. Murray, (1889) 14 A. О 124, referred to. 

Rules of construction which have baen applied in 
English. decisions are of no assistance in construing 
а Parsi Will made in India [p. 325, col. 2.] 

Bhagabati Barmanya v. Kali Charan Singh, 10 Ind. 
Cas. 611; 88 I. А. 5%; 15 C. W. N. 893; 9 M. L, T. 411; 
180, L. J. 434; 21 M. L. J. 887; 8 A. І, J. 483; 1 
Bom, L. Е. 875; 38 C. 468; (1911) 2 M. W. N. 295 
(P C.) and Norendra Nath Sircar v. Kamalbasini Dasi, 
28 I, 4.18 at p. 26; 23 0.563; 6 Sar. Р. О. J. 657, 6 M. 


‘L. J. 71; 12 Ind, Des. (x.'s ) 354, followed. 


“Appeal against the ordar of Mr. Faweatt, 
А J.O, im Oivil Sait No. 82 of 1914, dated 
15th Marsh 1915 rapsried as 28 Ind, Oas, 481. 

~ Mr. Upjohn, К. O., and Mr, Е, B. Raikes, 
‘for tha Appellant. | NE . 

Mr: DeQruyther, K. О., aad Mr, Kenworthy 
Brown, for the Respondents. 

JUDGMENT, 

Lorp Pasmoos.—The question for decision 
in tha appeal is the oonstrastion of tha Will 
of N.N. Pochaji, a Parsi iahabitant of 
Karachi, who died there in August, 1908. 
The testator left a Will, dated the 9186 
of which Probsta has ` bèsn 
‘granted to the raspondenta Nos. 1 and 2, Tha 
‘appellant is the widow ofasonof Pochaji, 
“named Jamsediji, and has obtained Letters 
of Administration to his estate. She asks 
for a: declaration that as representative of 
Jaméedji she із entitled to a half’ of 
'Jamsedji'a four-savenths share of the 
residüary estate of Poshaji under sections 3 
and 6 of the ‘Parsi Intestate Sussossion 
Ast, 1865. 
` The-aciion was tried . by Mr. О, Fawaett, 
Additional Judicial Oommissioner, who held 
“that Poshaji, by the’ terms of his Wili 
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intended that the appellant should be 
entirely exclud. from ‘абу shsre in .tbe 
r distribution, ‘whether as heir of Jamsedji 
or otherwise. .It is clear that the learned 
„Judge appreciated, tbe ease put forward.on 
“behalf of "the: apbellant before their Lord. 
ships; “He states-Ler claim tò be that, 
though: the Will” may exelade her from 
sharing. as an heit of the testator, it does 
not: 'exelude her as’ an heir of Jamesedji, 
,This : ;déeision was 'eonfirmed i in the Appel- 
late Court; -thè :Oonrt “holding that: what- 
night ‘be the: -construetion.: оЁ the 
i other тевревів; - 'the- appellant was 
*exéluded-^ from - elàiming: aby: share: ‘in the 
Е ‘residuary ' estate” of: Pochàji by ` the elause 
Nexeluding, “the widow: ‘of Jamsedji from 
getting py. bare. in ‘sueh - distribution.” 
The ‘-gétieral * prineiple ‘to ~be’ applied i in the 
decision. of the. appeal is not in dispute, 
la’ .cf law i ds: o.agcertain the intention 
the::testatcr. as deelared: by him "and 
apparent inthe words: of hie Will. ‘and 
‘to. ‘give “effect ‘to’ this intention ёо far" .BB, 
"and, ^d8-nesily as may be, consistent with 
Jaw ; Ih: the: present instanee no issue. of 
Siticonbipltay * ‘t with- or ‘arises, ` Бо “that the 
“only “question” "ie ё ' of eonstruction, 
р at Karaohi, 
"mde ; chis Will- in ‘the. English language. 
“TE. is 106° necessary #0 `' Bet- ont the whole 
Will, but clauses 7- dnd. 8 are as followa':— 
3 Pug: '"Fróm.and ‘after the. death of my 
Wife wy ғхевпёо в shall- stand possessed. of the 
"yetiduaiy ‘trust estate upon trust to spend 
from ard ont cf thé same a sum of rupees 
two. thousand for tke. ‘faneral expenses of 
„Шу. “wife” and ` for’ other seremonies for one 
‚ “year “after: her ‘death; and shall” hold ‘the 
^pesidüé npon, trést to-pay the neti ineome 
"théreof to ‘my son Jameedji, for and during 
“his. lifetime ‘and from and: after his death 
apon.. “trust: for. ће widow and ehildren of 
my: aon: ; Jámsedji absolutely as tenants-in- 
'sominon' in tush proportions that each male 
"hild shall * get. donble the share of each 
"fénialé ‘child,’ /and' the widow shall get the 
‘same share ав a. femalé child. Provided, 
‘however, that if any: 'ehild of my son: Jamscdji 
Ба]: have. ‘died. in , his- lifetime leaving а 
"bild | or 'ehildren surviving him then tush’ 
Саа ór 'ehildren ¿kall take the share whioh 
Me or. her: parent- would havo taken of the 
iiduary. {тиф “estate, if such parent had 
И шу con à dames 












and if more 
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than one the males alweys taking twioa the 
stare of the females. ` 

'"8. In the event, however, of. the said 
son Jamsedji dying without~ leaving “aby 
issue ‘how low so ever, but. óply: ‘leaving 
ru ` widow; ‘then my executors Shall pay out 
of süoh residuary ` ‘trust funds а sum ^ of,- 
rupees ten` thousand ` absolütely ` tot ‘sith 
widow, and in such а eano and also i in’ the 
event of the said Jamsedji dying: inest 
leaving any widow or. issue how. ‘low 
ever, my... executors shall stand. possesse 








the balance’ ‘of said reriduary ^ “trast “ваба 
‘in trust ‘to spend | rupees two thousand: for 
the funeral expenses of the said son Jaitisedji 





to aueh sharitable objesis for the: "purpose 
of promoting’ liberal and religious education . 
amongst the Parsi Zoroastrians of Kargchi , 
as riy exesutors may in their . diséretioü 
think -fit, and divide the other nolety 
amongst my heirs aecording to ‘the. law. ‘of 
intestate among’ Parsis, but exclidiüg- ‘the 
"widow of Jameedji front getting i any sliate 


. in such distribution." 


Та the event of her surviving him,, Poohaji 
appointed his wife, Khursedbai, sole exesüt: . 
rix and trustee of his Will; ' bat ‘she рге: 
deceased her husband. ‘At thé; : death" of 
Poehaji in 1905 he: left süryiving ‘him his 
„воп Jamsedji, Dinabai, Jamsed ji’ B wifé, ‘(who 
is the appellant), two daughters, ‘atid four 
grandsons ‘(who are respondente). ' Jameédji 
died ‘childless in May, 1913, leaving 
widow Dinabai surviving him.” I6 is sons 
tended on behalf of the appellant that Jamsedji 
‘is. one of the heirs named "in the’ Will | 
of the testator, thereby entitled agsording | to 


p 






to four. sevenths of the moiety of the estita; 
and that his rights are ‘now vested in “tha 
‘appellant as his administratrix, and’ that her. 
righta as administratrix of the estate ‘of | 
Jamsed ji arè not affeated by. clause 8: ‘of tlie 


Will, 


It willbe ecnvenient to consider, in the . 
fir&t plaee, the meaning of the words ' ‘éxolad- И 
ing the widow of Jamsedji from getting ' any - 
share in such distribution.” In: “substance | 
the Counsel for the áppellant suggested two 
limitations on these words. Jt was argued 
that the distribution was completed by the . 


-slloeation cf the residuary. estate amongst 


the heirs of Pcobaji, and that the words did 


: not apply t to any subsequent devolution of the 
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properiy... Thoi. ‘Lordihips ате .unabla- to: 
атвврЁ this, inter pretation, . ‘ani ,803 no reas5n. 
je dissenting ` from tha opinion of the 
Appell ellato, Со. that they would apply „to 
fands ‘soming to the appellant аз repressnía- 
tiva of Jamsedji, in the evant: of Jamssdji 
being ineladed in tho elass of hairs. to the 
testator, E Tt was farther argued -‹ ‘on behalf 
of the appallant that these words were direct: 
ed to exclade olainis of the &npellant whieh 
mighi. -һаә, arissü. ‘under sestion 5 of ‘Act 
XXII of 1865. if Ja'msed ji had diad in th» life- 
time "ét tha: testator, Teaving: ‘hig widow: gni viv. 
ing him. Iu£ha fest ү Blate, the words: sonstrned 
in theit.natufal méàning contain nd визћ 
limitation, and, sesondly, clause 8 appears to 
contemplata. 'Sondibions whish Si s arija, after 
the. death of the teatator, ° ‘and whan the provi- 
gion, of seotión:5, АФ XXII of“ 1865, would 
have. ‘sensed Хо" “be operative, $ п any ease there 
is рогі “Fetan “why words 
widow o of "Јену odii. ‘from getting any y share i in 
gh distribution” .ahould, not .have their. 
natural ‘geheralmpesning, ‘and to limit them- to. 
the éveht' of Jamsedji - : prédoéoaéiog ` "Pasháji, 
ўв to introduce'a limitatión not o be found ‘in’ 
the terms. of the Wil. Lt may «ba. true; thet 









Tei rh hae,  defeatad.sthe intention- ] 


ат oy ‘making à à Willy” or in вое" 
; ,alignsting | ‘hig, "intérgat ‘in athe 
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tion 18 "that: -Jamsédji did.rot, in. о}, either: 

make а Willor alianate’ his: "interest; "ind ‘the 

testatér may well Kave’ thong bkat ‘this ps. 

an improbable. .sontingeney, and. that the had 

sufficiently. safeguarded the. nto өы of thé 
other: members of hia family. " 

It is: vointed'o out" dn. the’ judgment of Ahe 
Appellate. ‘Cours: “that. on this. 'eonstruetion of, 
the. words:.;exeluding. t the widow of Jamsedji 
from ¢ tting any Share i in saoh  disiribution, i,” 
it i^. ot? BeGelilary ^ “to ‘decide ‘whether’ ‘the 
words, my heirs”, in ‘paragraph 8 ofthe; Will 
inolade ~ ;Jumaedji : among : the: olass..: "This 
issde, however, wass argued: "ab^ doin8' leiügth 
befére their Lordships.” he, Will waa written 
in "English ish, gnd, theresa’ 00; a asbl that ina 
will, 80; -written ће, word . Keire’! i would 
naturally include heirs, as at ‘tha dats of the 
testator’a death; 'gubjeat LR ‘to`à contrary 
intention being 'déslàrod i ina “‘partieular “Will. 
lt is-hafdly nescasary to.re state. so. clear a 
prineiple, bat; reférengs. niay: ‘be made fo the 
sare of Hood v. “Murray '(1),- This was à 

(0) (1889) 14 A, 0, 124, 
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"'exelüd* tug. ‘the. 
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Sootoh “Will; and Lord Watson states the "ani 
„ав follows :— 

"Tha rule, as 1, nndetatand Ж, ia ОКА 
this, that i in-cases whore a testator or ‘sattlor, 
in „order to. défing, the persons. to whom he, 
is making. & gift, employs lauguage comnionly: 
descriptive of a elass agsertainabla at the 
tinie.of-his. own. death, he must prima, facis, 
and in the absense of expressions. indieating 
So differant: intention, ^ Бе, understood ~ te 
refor to., that period ‘for the seléetion of the 
persons whom he.-meana to favour. Ia 
шу opinion, the rule has по other 
effest. than to attribate ., to^ the words 
used their ‘natural ani: primaty meaning, 
unles3 . - that meaning: da паран by tha 
eontext,” 

Acoapting, ‘this _priasipls dn. thia, fallost: 
sense, the. question in tha - .prasent: appeal 13, 
whathor the natural ‘primacy. maaning his. 
beon displased by the eontext. .- Various eacas, 


D. ware raferrel to in. the argamoent whick- 


depend on roles of eonstrusticn, adopted in. 
the e«onstrution of. Wills; made in.. this 
eoun&ry,. .and applicable. ёз deoaments 
framed _ with the knawlédge ofthe ralea. of 
eonstruobion -whish are afterwards applied 
to them. Thess sabos are, pot of àssislánse. 
in the sonstruetion of & Parsi Will made at 
Karachi. :In Bhagdbaté Barmaznya v. Kai 
Oharan Singh (2) Lord | ,Masnaghten, dee 
livering the judgment, says:—., - 

“It ia n» new dostrins. that. ales establish. 
ed in English Courts for o»nstrüing Euglish 
dosuments are, nob as such applicable te. 
transastions batween natives of this: боа atep. 
Bates of sonsürustion are rulas dasigoed. 62 
asiist..in Assartainiug intentioa, :aul ths 
applisability. of many sush rules dapenla. рэп. 
the habits of thought. and -modes of. expras- 
aion prevalent among thosa to whose langaage 
they ara.applied.. English rales, of . conatras: 
tion have grown пр side by sida with a. verg 
special law of property and a very artificial 
system_of conveyancing, | and tha апоззза of 
those rales in giving. effect to the ‘real -inten- 
tion of-those whose language they are usód to 
interpret; depsnds поё more: upon: their 
original fitnees for that purpose than, up3ü 
the faet that English dosuments of a forinal 
kind are ordinarily framod with & kno alédge 


(2) 10 Ind. Cas. 641; 88 I, A. 54; 15 О, W. Ñ, 898, 9 
M. L, I. 411; 18 C. L. J. 484, 21 М, L, `J: -887; 8.A. L. 
J. 438,18 Bom, L. В, 376; 38 О, 468; (1911) 3 M. W, 
N. 295 (P, 0,), 
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of the very rules of construction which are 
Afterwards applied to them. It is a very 


serious thing to use sueh rules in interpreting | 


the instraments of Hindus, who view most 
transastions from a different point of view, 


think differently and speak ‘differently from’ 


Englishmer, and who have never heard of 
the rules in question.” t. 

А similar opinion is expressed in Norendra: 
Nath Sírcar v. Катаћаѕѓп Dasi (3): 


“To construe ore Will by referense to ex-' 


pressions of more or ‘less doubtful import to 
bá found in other Wills is, for the most part, 
an unprofitable exersise. Happily that 
‘method of interpretation has gone cut of 
fashion in this country. Tio extend it to 
India::would hardly be desirable. 
‘and ‘sift-the heaps of cases on Wills which 
eumber our English Law Reports in order to 
undergtand-and interpret Wills of people 
speaking а different tongue, trained in 


-different habits of. thought and brought: 
np under different- conditions of life; ‘seems. 


almost absurd,” : HEN 


-< Tt is, therefore, поё "neaessary io éxamine 
the present Will in the light.of rules:of son= 
dtruotion whieh have besen applied'in English 
‘decisions, “On the sonstrustion of the Will 
of Poshaji their Lordships agrea with the 
Appellate Court.‘ In' their. opinion the 
teatator did not intend that his son Jamsedji 
‘should take any interest under bis Will ав an 
heir. The testator intended that the only 
interest in his property whieh Jamssdji 
"should take or have was а right of mainten- 
ance under paragraph 6 during the lifetime 
of the lo.tatoi's wife-if she survived the 
testator; and a life interest under paragraph 7 
in the testator's' property undispised of 
under the earlier paragrapha of the Wil), and 
that-he did not intend to 'exolude Jamsedji 
аз опе of his “hairs” as ‘that term is used 
ia paragraph 8, If the eontention of the 
appellant eould be maintaine?, she would be 
entitled not only to з; 1‹,0С0 specifsal’y 
“bequeathed to herfor ler absolute ute, bat 
‘also to ore half of tbe four-seventha of the 
moiety of the teatator’s residuary trust estate 
' mentioned in the filth paragrapa of the 
Wil — Sa . 

In their Lordships’ opinion this would not 
bs ia аовога with the intention of the testator 
as declared in the te:ms of his Will. 

(3) 25 I A. 18 at p, 26; 23 O, 568; 6 Sar, P. О, J. 
7667; 6 M, L, J. 71; 12 Ind, Deo, (м, в.) 974 (B, 0.). 
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Their Lordships will humbly advise His 
Majesty that the appéal: shall be dismissed 
with costs to be paid out of the estate. 


S ` Appeal dismisted. 
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MADRAS HIGH COURT. 
Orvin Appran No. 208 or 1920, 
May 11, 1921] | 
Present :— Mr. Justice Sadasiva Aiyar and 
. ^ ' ‘Myr, Justice Sponser. 
Mz. A. V. BALAKRISHNA MENON, 
OFFICIAL REOEIVER, SOUTH 
. MALABAR-—PLAINTIFF—ÁPPELLANT . 
б ri ~ versus - dy ^s ` 
THIRUNILAI GRAMA VEERA. 
. RAGHAVAN PATTAR'S OBILDREN _ 
: RANGAN PATTAR (F.mtty Manager) . 


AND OTHERS— DEFANDAnT2-— RESPONDENTS. 
Civil Procedure Oode (Act V of 1908), ss. 73, 151, 
. ХХІ, ‘rr. 58.03, О. XXXVIU, т. 8—Provincial 


'Ínsolveney Act (II of 1907), вз, 16 (2) їв), 84 (1)— 


Official Receiver's application to raise attachment made 
prior іо adjudication—-Application, refusal of —Suit to 
set aside order— Limitation applicable—Limitation Act 
(IX of 1908), Sch, I, Arts, 11, 18, 120, 


An application by an Official Receiver to release , 
certain properties from attachment made prior to 


adjudication atthe instance ofa creditor, is not a 


claim petition which falls within, the class of claims 
dealt with by О. XXI, rr. 68-63, and О. XXXVIII, 
r. 8 of the Civil Procedure Code, nor is it an applica- 
tion for rateable distribution under section 78, and 
should be dealt with by the Court under its inherent 
powers under seotion 151 of the Civil Procedure 
Code. [p. 827, col. 1.] e i 

Where property is attached before judgment, and 
thé judgment-debtor is adjudged ïnsolvent after 
judgment, it is not open-to the Official Receiver to 
attack the attachment as being invalid or improper 
on the date when it was effected. He is only 
entitled to plead under section 84, clause (1) and 
section 16, clause (2) (a: of the Provinoial Tneol. 
venoy Act, 111 of 1907, that the decree-holder’s right 
to proceed in execution against the attached prop- 
erty had come to an end on the date of the order 
of adjudication (with etfect from which date the 
property vests in the Official Receiver) and where 
his application is disallowed, the period of limitation 
within which a suit must be brought to set aside 
such order is that prescribed by Art, 120, of Sch. I 
to the Limitation Act, Neither Art. ll nor Art. 18 
of that Schedule has any application to such a suit, 
[р. 327, cols. 1 & 3] > m . 

Kishori Lal v. Kuber Singh, 7 Ind, Oas. 503; 83 А, 
98; 7 A. L, J. 987, dissented from, ` 


Appeal against the decree of the Court of 
the Subordinate Judge, South Malabar at 
Palghat, in Original Suit No. 58 of 1918, 


7 Nol LXIX 
BALAKRISHNA MENON t. RANGAN PATTAR, 


_ Messrs, T. E. -Ramachandra Atyar and Р. 8, 
Narayanaswamy Atyar, for the Appellant. 
. . Mr. 4, 
No, 2. . 
~ Mesara, P, V, Parameswara Atyar and О. 8. 
Swaminatha, for: Respondents Nos, 1 and 8, 
"Er ud JUDGMENT. | n 
. . Sapasrva Atvar, J.—Tbe first question in 
this case is whether an applisation by an 
Official Reeeiver to a Court which bad attashed 
the property of an insolvent at the irs'anee 
of a creditor. praying that the property 
may be treated as property vested in the 
Official Reseiver and as, therefore, not avail- 
‘able to.-the attaehing ereditor to satisfy 
exclusively ‚his olaim’ under the decree, 
Whether stch яп, application is а claim 
petition . whieh . falls - within the 


O.. ХХІ, rr. 48 to 63 | and . -under 
О, XXXVII, r. 8 (claim. preferred to 
properly - attacted before. judgment) 


‘or isan applisation su! juris; not governed. 
ty those sections.- In the esse before us, 
the preperty was ntiashed Беїоге judgment 
and the edjudisation was after theattashment, 

- It bas now keen settled in this Court by the 

Full Bench desicion in Mallisharjuna Prasada 

` Naidu v. Moilapalli Virayya (1) overruling the 
desision in Ramanamima у. Bathula Kamaraju 

(2) that, notwithstanding tbe very vogue. end 
wide terms of О, XX XVIII, г. 8 arà notwith. 
standing that О, X XI, г. 68 has not heen өх. 
pressly extended to orders made on elaim .peti- 

.tions preferred to properties-attaohed before 
judgment, all the provisionsof О. XX [,rr. 58 to 
63 (old gestions 278 to 283) must be held to 
have been impliedly ineorporated in the rules 
in О, XXXVIII, relating to attasbment 
before judgment. . Jf, therefore, the elaim by 
the Official Receiver, in whom the insolvent's 
property has beoome vested after the attaeh- 
ment, does not fa)l within the elass of elaims 


Krisdnaswawi Aiyar, for Respoddent- 
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elass ` 
cf, elaims and objections dealt with’ by. 


32? 


r. 58 but if the adjudieation is after the 
attachment, he eannot attaek tho attaehmont 
itself as having been invalid or improper 
on the date when it was effested, Ali 
that he could do is to sontend on the strength 
of rection 34, clause (1) of Act ПІ of 1907 
(section 51 of the Provineial Insolvency 
Aet of 1920) and section 16, elanse 2 (a) 


‘of Aet IIT of 1907. that the deeree-holder’s 


right to proseed in exeeution against the 
attashed property had eome to an end on the 
date of the order of adjudication with effest 
from whieh date the property vests in the 
Offieial Receiver. As stated in Govind Das v, 
Karan Sinyh (3): " Upon the adjudieation 
in insolvency the attaehment ceased to 
have any effect, All the property of the 
insolvent vested in the Receiver, ” О. ХХІ, 
г, 52 applies to a claim made оп the ground 
that the property is not liable to attachment, 


О. ХХІ, r.59says: “Tha claimant,.,muet ade 


e 


governed by O. XXI, rr. 58 to 63. it may te ` 


` taken that it is not also a elaim falling to be 
dealt: with under O, XXX VILI, г. 8 where 
the attaebment was before judgment, . 

. Ifthe property has vested in the Offisial 
.Receiver before the attashment,I have no 
doubt that tae claim made by him for the 
release of that property falla within O, XXI, 


(1) 47 Ind, Cas. 1000; 4I M:. 949; 24 M. L. Т. 184; 
35 M. L.J. 281 8 L.'W. 197, (1918) M; W, N. 699 


(By Y 
i Qi 89 Ind,, Cos. 868; 41. М, 235 5, W. 104... 


duee evidence to show that at the date of tho 
attaehment he had some intereat in, or wag 
possessed of, the property attashed ” О. ХХІ, 
r. CO eays-that: "Where the Court is satisfied 
that the property was not, when attached, 
in the роевеввіоп of the judgment-debtor, 
ete, {һе Court aball make-an order releasing 
the property, etc.” O. XXI, г. 61 ввув: 
"Where the Court is satisfied that the property 
waa -at the time it was attaehed, in the 
pcstersion of the judgment debtor. ete., 16 


: shall disallow the claim." Then O. XXI, r, 63 


isenacted making it neeessary that-a enit 
by the urszosersful party bas to be brought 
tonullify the crder passed on  elaim to 
which the previous rules apply; as that order 
is sonelusive, eubject to the result of the 
suit, We have then Art. 11 of the Limi. 
tation Act whieh preseribes а period af 
спе year for the suit eontemplated in O. XXI, 
г. 63. : 

‚ The Official Receiver in whom the prope 
eriy .vertcd only after attaebment вапгоб 
make a claim on the ground that the prop. 
erty was not liable to attashment- on tho 
date it wos attaehed, He cannot adduse 


‘evidence to show that at the date of tho 


atiashment, he had an interest in or wag 
porsessed of, the property ‘attaehed, and 
the Court oannot in: the language of О. 
XXI, rr, 60 and 61 deeide in favour of the 
Official Reseiver on the ground that the "prop. 


(8) 48 Ind, Ons, 672, 40 A. 197; 16 A. I, J, 82, 


328 
BALAKRISHNA MENON t, RANGAN PaTTaR, 


erty was not, when attached” 
ment debtor’s property : : or deeide aeninst 
him on the ground that "at the time it was 
attached," it belonged to the judgment: debtor, 
In fact the Offisial Reseiver'a elaim (when 
` the vesting in him was after-attashment is 
a -statutory elaim whieh he is entitled: to 
mskə under section 34 of the Proviasial 
` Insolveney Aot (LII of 1907) and not a elàim: 
based on the eiroumstanses contemplated in 
О. XXI, rr. 58 to 63. The claim of the 
Qffioial Receiver should: be dealt with, tbere- 
fore, by the Court under its inherent powera 
under section 1581 of the. Civil :Proeedure 
Code and ‘not under O. XXI. In Qanga Din 
v. Khushali (4), ard in: the other: sases 
sited, the question whether a elaim ‘by an 
Official Receiver in whdm the property: 
became veited after the date of attachment 
fell under’ sections 278:to 283 was not 


the! ‘judg-: 


direatly raised: the Official Reeeiver himself - 


seems to have filed his petition as one falling: 
under those speeial sections of the Civil: 
Procedure Code and the Court dealt with. 
the eases on that footing and decided’ in 
favour of the Official Receiver evan on that 
footing. But in this oase, the Offisial: 
Receiver is sought to -be:defeated by hold. 
ing up Art. 11 of the “Limitation Aet aa’ 
a defense against the snit brought by him 
on failure of his claim petition. I am clear; 
for the reazons above given that his claim 
would not fall under the Claim Chapters of 
the Civil Proeednre Codo; The order dis: 
missing his elaim жаз поё; therefore; one 
passed under the. provisions of r; 60 or 
31, 'and О. XXI, r. 63, therefore; does . not 
mala the order Бавзей. -againat him ‘'son- 
elusive.’ It follows that Art, 11 ala» 
does not apply. It wag heli by-this Court 
in this, very asse on an appeal from the 
‘order diamising . the Offüsial Rocaivar's, 
claim that no appeal lay from the said 
order and that his.remedy lay in а snit 
‘to obtain, the money whieh remained in the 
attaching Court .and whieh had besoma 

vested in him, Ie, in the meanwhile, the 


‘money hus been paid over to the attaching’ 


deoree- holder, the Official Heoeive: has got 
his Common Law remedy of reeovering that 
money as money had and reseivad by the 
‘deerce pur for the use of the О ја] 


=) 7 A. 702; А, W. N.5(1885), 11%, m Deo, 
(х. а.) 676: _ - 
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Roeeiver, and һе limitation * for ‘the ` ‘auth 
is thrée' years. As the money ;wàs paid 
to the deeree-holder (first defendant), only - 
in December 1915 and the, present suit. wá 
brought · in: - Novàmbér- 1918; ће soit ја 
clearly within | time ander Art. *69;* 

wag, however, argued "that: ‘though the. ES . 
year's liriitation under Ari, 11" mag: rof 
apply, the one' "year's limitation under 
Art, 13 might" apply: Art.” 13° ^relátóa 
toa suit. to alter, ог set ‘aside a ‘devision 
or order of ‘a Civil Ооптё * ‘in any "proséed:: 
ing other. than & suit; Assuming thatthe 
order of ' Desember 1915 against the ові 
Reseiver has to be. set ' aside, it was" not^an: 
order in-a proceeding ‘other that” “a "nuit: 
The decision; in Shankar’: Sarup v. Меў0 
Mal (5) elearly says that Art: 13 does ‘not 
apply to proséedingsin‘ suits, in’ other: words, 
‘in’ “disputes 
which did not begin with the filing ‘of "a 
plaint ^in ;a suit, such as: disputes initiated 
by applications "under Guardian and Wards. 
Act, the Suseession ‘Certificate Act and ‘so: 
on, sueh- applieations ‘and the. "próeeédinga- 
eonneeted with sueh applications ` boing. 
поь proceedings іп suits, : Their Lords 
ships, : therefore,' held that order passed >. 
їп. miscellaneous ‘applisationa’ in the’ eourse: 


~ of exesution proseedingé (which are “proéesd:’ 


ings in suits) are not governéd by Art.” 13; 
Irespeetfully dissent-from the observations 


: in Kishori Lal у. Kuber Singh (6) holding that : 


Art. 18 applies to orders'made in proceedings: 
in.exesution іп a Buit,- The lesrned Judges 
of the Allahabad High Oourt construed tha- 
Privy Counsil deeision in Shankar. Вагі 
v. Мејо Mal '(5) as: based on the ground that. 
an order: for rateable distribution need not ` 
be set-aside by a suit. and; therefore, Art: 
13 did. ‘not apply to а suit brought : Чо: onforee 
rights in sontrayention ‘of that order.” Theiz 
Lordships. of the ‘Privy. Oounail:. ‘however, ў 
clearly say аё page 323 that thay " eoneu? ‘in: 
the farther observation mada’ by tha learaed: . 
Judge . in that - easa.” ' [that ів ` &he ease- 
Vishnu Bhikaji . Phadke v. Achui'Jaganmaálh 
Ghate (7)] " that the applieation of the 13th. . 
Art. is also preoluded. by the fact thaé the ordó- 
for distribution’ wasa i diep in аа exécatioa 


(5) 28 А. 813; 5 C. W. N. 949, 8 Bomb. R. 718. 
28-1. А, 208; 8 Sar, Р, О. J. 72: (P; О). ' 
Шш 7 Ind, Сая, 508; 88 A. 9% 7 АО. 8%, 
7) 16 B, 438; 8 Ind; Deo.- (м; &;) 208; ° 
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prose ing "and Was; theréfora; à; méde Ti tlie 
saif in whieh " "thé deifos ^ wis" made: w high. 
waitin ргооевв“ af é éxeGütion. РА The 'ordéi for 
distributione was пазат ordgt "in 28, “wait,” 
То ‘seb asideithat ordé», "^ thüreforól a “suit, 
ваї Бегона Нета : shies yeát under th 
genital Artis 1 190 asit iis ‘not: governed by’ 
Artel- 


"nthe ronal eT oda бүйрө the ovas 


обіти? jude! ‘anid *give’s desfeó'for-thu 
р1ёї ОЁ Bw7,810 Cclatined) with intérdst 
at/6 pet vont: pet irie(iten fróm'thé::2186*: Dà: 
ootte] 915; till reéóvety ала propitiionate 
costa 1 Brósghout'ün: BRai8 ,6007ih'botli" Odurta 
against the: deféhidauià. г The ‘emenioraird ita 
ot: dbjedtionst ‘ia. iimik, , : 

Брано EJ aTh pliit a “ther Offctdl 
Беброво ВОМ БАР, vad? -bié: "guit 
beviuif.bebti:disniréged" asi"timebar?éd hg 
appele. ThoTower - Ода. -heldé>thit “Art: 
YE tlio:Fitet:Séliedule fo! thé'Indidn Link 


tation Аб applidd’tothia "tuit "ard: that? de - 


овес matitited:-within: "crie yekr' ofthe 

BübiJulgé's'órder- of: December: 2146 1915;-it 
wascoutof “tite, There ia ‘bo licaittioi fo? 
a Reeeivorin'insül veney"obtaining possession 
of! thécinddlvent’s “property; whith "yektü “in 
hiti ‘by? твебііоп'"18 £(1): of thd’ ‘Provinsial 
Inisdlvency**Act;-at“any: іше ‘between “the 
date-of‘the making of an order- »ob&djudi; 
вайот rand: tha?’ dateof:: “ite: ‘being ^ sivill- 
edit. , 

‘Although’ the? ‘Bombay andthe Allahabad 
High Oourts‘tiave.tréated applications to’ take 
posséssion. of! estátes wien made.by Ofieial 
Assigned atidAdmitiatrafors:Géneral ag.boiBg 
iniisubstatisa/de]ainis:: under seatiom 278 ot 
theOivili « Prdeedtre:: Code fof. 1882-ev8nr 
thoughisstartadcbiy'ts Judge's’ suiaioris of ^on 


' ordinary”. mótión,- vida? Kashi’ Prasad: ^w. . 


Millsr: (8) Ohdrles ‘Agnew Turney, Pestonji 
Fardunjé(9), : Sardarnial v.: >Атайойуй? Sabha- 
рай 1) &udzBhaijs-Bhtajt v. Admintitrá: 
лов Uétisral.ofBonbay A T1) aud *alttiongh:z im 


this:Oddrb6;swhgte » tha-:móney was "under ` 


attsohiftént'tho:Offioial^A daiznad’a applisition 
ha3& pei анына note: to’ the’: ‘judy aient 


(S. 7694 weit, ask ыан 


Ly. 

(8) 20-8. 405, load t “Dag, (tin 833.7; ig 

'(10) 2cB, 203711 Ind® Das” (м. a.y 139; 

(11) 38 B. 428, Ohitty's S. "9, > О, B. 580; 12. Ind. 
Deo, (м, s) 294,! з 


a 


тїйїнї 


- а&(аеһтшет®%, 
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“ s libs petitión" n * Куб itnasaimy “Mudäliar 
v; TC Halal: Авен" of ‘Madras'(12)) yet sa an 
Offieial Reeoiver is an offiser of the Court, the 
semi. official веб. of this Heeeiver in‘ asking 
the Odtirt to issüe а cheque for the“ money 
of the insolvent in Court. deposit bears 
little or no resemblanee to the act of а 
stranger who prefers a claim to propersy 
attached in exeention of а deoree on tha 
ground that such property is not liable to 
Ordinarily, the intervention of 
the Oourt in aiding an Offiejal Reseiver tc 
obtain delivery . of- the ~ingo vent property 
would be^ undertaken ii in exereico of ita | powers 
under "Beobion 718 (8) or-seotion 35 of tho 
Provincial Insolvency, Aét- (ILI of 1907). 

But tke Оов] Receiver" в ‘applieation i in this 
cace “was not made to^ a Court exercising 
jorisdietion but to the éub-Oourt which had 
jurisdietion to deal with applieation to exeonta 
the “detraa ‘in Civil Suit No. 93 of 19 2 
passed „ „oy > the ^ "Temporary - Sub-Conrt' оё 
Phalgbat. ^» There -was-àlso'ar applisation by 
Range Ранак (Yet "re&pondént héré ond 
Receiver fn ОТУП” Spit No. 23 of. 1912) to pay 
thé tàópey out to the plaintiffs in that ‘suit end 
it came on for disposal simultaneously with 
the "Ога: ‘Hebeiver S appliaation: 7 "Bit арр. 

байдгв° weit {г ӨЙ "Ьу" ‘the *Sub- Judge of 
Palghat ánd'Ďy this Court in ‘appeal ae mis- 
eellaneous petitions vin .exeoution" and. dealt 
with ‘uridér Seotion-47; Civil Prosedure .Oóde; 
In the lower ;Oourt it. Seems.to have’ bean 
eoüitélided" in this suit that’ the Offisial Be- 
eeiver's petition was an applieation for 
raxenb]e:distributior under: ‘section’ 73." 

I ‘am "of ` ‘opinion’: -thàt''it, was either 
в ‘laiii to property attached’ under O XXI, 
г, 58. nor an ‘application for rateable distribu. 
Ной noder- seótion 73, : The Offieial Recsivar 
‘waa, therefore; hot baund to inatitate ‘ey baig 
‘within’ óhe year aud hia ва is. поб’ "barred 
under Art; 11-of-the- Limitation Act. Neither 
‘isz-it barred ::under^ Art; 18'seeing'that ha 
Sdtordinatá Judge's’ order 'ét^Désginber 2 Vat; 
1915, was a proceeding in ё suit. ' 

This’ i is the only point arising" in the appeal. 
Ав” it'mi&t be" foünd' in. the appellant's 
favour, the’ desfée ' ‘of the lower Oourt ia set 
e and the” раіны? will g:t 8 deoréà for 

o amount of Rs, 7,810 with "interés af 
ч те 'seüt. from 91а Deceiaber 1915; “the 
date ‘when’ the “cause. *of aetion ' arose, till 


- (i25 $e M, 65 
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realisation and eosts, asstatedin my ‘learned 
brother's Jndginent i in ‘this, and, the lower, 
Court. ; E : 
Ec EDT Coe i 
Ү..0.А | . Decree set aside, 
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: LAHORE HIGH COURT. . 
Sac0xp Отуп, ÀPPRAL №, 348 0r 1922. 
July 13, 1922. 
` Present:— Mr. Justiee Martineau. 
` OHHAJJU -anp OTAERS— DEFENDANTS , 

: “APPELLANTS ^ 
` versus ` à 
QUTAB. рїн AND ANOTHER-2 PLAINTIF —. 
* RzsPÓNDENTS, ' 
Я * Civil: Procedure ` Code ` (Act Y of 1908), ` "Be 102, 0. 
.XLI,^v. 22—0ross- objections agajnst co- respondent 
— Provincial ' Small Cause Courts Act (IX ‘of 1887), 
Sch. П, Art. 


obstructing night of ' irrigation, E oui m Appeal, 
S 


"Under the provisions “of О. XLI, r..22, of the Civit 
Procedure Code, a respondent is éntitled to file'a 
memorandum of cross- objections qgainst another 


mE respondent. [р. 881, col. Т. 


à 


INDIAN OASES, 2. 


35 (ii)--Swit to recover damages for > 


7 Munisamy Mudali v. Abbu Reddy, 27- Jnd, Cas. 828, "i 


^98 M. 705; `(1916; М. W. М, 46; 27 M, L. J. 740, 
relied on, 

~ ` Mathura Mohan Baha v. Ramkumar Saha, 35 Ind.Cas, 
USES Сотир 28 О. b. J, 26/ 20 0. WN, 870, referred 


° Jadunandah Prosad Bingh v. "Kallgan [реопатайл] 
* _Bingh, 13 Ind. Cas. 658; 16 C. W. N 612; 15 0. L.J. 

‘61, Nursdy Virji v. Aljred Н Harrison, 21 Ynd, Cas. 7; 
. 87 B. 611; 15 Bom, L. B. 781, deasented froni; 

A suit. tò recover damages from the defendants on 
the-allegation that they prevented the plaintiff from 
irrigating his fields from a certain well under 
circumstances which amounted to the offence of 
mischief falls within-the purview of Art. 86 (it) of 
Schedule JI to .the Provincial, Small- Cause Courts 
Act, and is not cognisable by a Small Cause Court, 
А second appeal i is, therefore, n dace in such a 
case. [p. 880; col. 2.] 

Seeond appeal from ‘a decrea of ‘the 
Senior Subordinate Judge, Hoshiarpur, dated 
the 14th November 1921, varying that of 
the Munsif, Seeond Clase, Garh Shankar, Dis- 
' triet Hoshiarpur, dated the 25th July 1921, 

Lala Fakir Ohand, for the Appellants. ` 


нЕ Shamatr Ohand, ‘for the2Regpond- 


en 
JUDGMENT.—The plaintiffs in this vase 


‘eross objections. 
‘Judge agreed with the First Oqurt ‘that 


i "oum 
sued for Ев, 92 as po for loss ‘sustained 


in consequence of the four defendants having 
prevented them from. irrigating their fields 


in the Kharif of 1920 from ‘a certain well. 


The well was sunk recently on land belong: 
ing to the defendants and Ibrahim, brother 
of: defendants Nos.:1 апа 2, and the First 
Court found that the land. had fallen to thelot : 


‘of the ‘firat-défendant, Bura, in an apportion- 
' ment. whieh, the eo-sharers had made for tha 
purposes of cultivation, ; u Ik also found that 


the plaintiffs and other persons had ‘sunk 
the well, the plaintiffs sohtributing ‘their 
sbare in the expense, that they sank it with 


_Bura’s .ediigent, and that Bura alone had - 


prevented the plaintiffs from. irrigating. 
their land. It assessed the damages at 
Ев. 80 and passed a decree for that. amount 
against Bura, He ‘appealed бо. the. Senior ' 
Subordinate Judge ‘gnd the plaintiffs filed 
The. Senior Subordinate 


the well was eunk with Bura’s consent, and 


Cirmishéd 4ће-вррёв]; but, holding that ‘Bara P 


had had.the.support of the ‘other deferdanta 
in preventing the plaintiffs from watering 


‘their land from the well, be aecepted the 
“cross-objestions fo far.as to make all the 
‘defendants liable under the: 


deeree. The 
defendants have: ‘presented а 'sesond appeal to 
this Court. è 

For the reasors given in. my jndgmont 
Зп а connested Cese No. 845 of 1922 
[Ofhajw v. Muhommodi-(1)] L.hold that 


` the ruit was one2felling under Art, 35 


(di) of the Seeond Schedule to Aet 1X ‘of 
1867, and was, ‘therefore, -not a. Small 
Caure, -and that, :consequently, “a. second 
apreal lies. There: ів; however, по: forse 
in the appeal so faras Bura is eoneerned, 


_in theface of the finding of faet that the 
“plaintiffs made the well with his consent, ‘:' 


As regards. the sppeal of. the ‘other 


‘defendants, the only ‘question for considera- 
‘tion is 


whether the ercss-objestions filed 
by .the plaistifs ‘in the lower “Appellate 


‘Court sonld te entertained against defend- 
‘ante’ Nos `2 to 4, who: were respondents ' "and . 


not appellants in that Oourt. 

The view taken by the High Coucts of 
Caleutta and Bombay is that as a general 
rule the right of a respondent to urge 
sross-objestions should be limited to hig” 


" (1) 89 Ind, Cas, 288. 


. Vel, LXIX) 
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urging them against the appellant, and. that 
it is only by way of exception to this general 
rule that one respondent may urge eross. 
objestions ‘against another respondent. See, 
for instanee, Jadunandan Prosad Singha v. 
Kalhyan [Deonarain] Singh (2), and Nursey 
Viri v, Alfred Н. Harrison (3). The 
deeisions. of the Allahabad High Court 
were to the same effeet while the Civil 
Prosedure Code of 1882 was in forse, but 
1 have not: seen. any rulings ou. the 
‘point given by that Oourt after. the enact- 
ment of the Codeof 1908 exeept in sertain 
вавев in which owing tospeeial circumstances 
it was: held that cross-objeetions sould be 
entertained against e0-respondents, 

* In Muntsamy Мийа v. Abbu Reddy (4) a 
Full Bench of the Madras High Court has laid 
down -tbat under. О, XLI, r. 22, of 
the .Civil Prosedure Code of 1908 a 
respondent ean file а memorandum of crosse 


objections againstanother respondent, plaeing . 


no restrietion on his rightto, до во, and 
I am unable to see why there should .be 
any -cuch restriction when there is rone 
provided in O, XLI, r, 22, itself, Moreover, 
as was pointed ont in" Мала Mohan Saha 


v. Ramkumar Saha (5), т. 22 (8) of O, XLI. 


of the Code of 1908 has materially altered: 
the pre-exising law by the substitution of the 
' words «party who may Бе affested by sush 
objection” for the word “appellant” 
contained in ceetion 561 (3) of the Code of 
1882 .. ў : | ` 
~ I am not, therefore, prepared to sesent 
to the view taken by the Caleuita and 
‘Bombay High Courts that а respondent 
cannot, ав a gereral rule, urge erca: objections 
against a eo-respondent, and-I hold in the 
present eace, following Munzsami Mudaly v, 
Abbu Reddy (4), that the plaintiffs were autitid 
to file ércas- objeetionsagainst theireo resrord. 
ents, 2 e., defendants Nos, 2 to 4, and that. the 
lower Àppellate Court was eompetent to make 


thore defendents liable for the amount. 


whieh the Firet Court had deereed agairst 
the first defendant. : ў 


à 


^ (2) 18 Ind. Cas. 658; 16 0. W. N. 612; 16 О. L. J. 61. 
(8) 21 Ind. Cas 7; 87 B. 511; 16 Bom. L. R. 78'.. 


(4) 27 Ind. Cas, 328; 88 M. 705; (1915) М. W. N. ` 


4b; 27 M. L. J. 740. * 
‚`. (6) 85 Ind,.Cas,305; 48 О. 700, 28 O. L, J, 26; 20 
Q. WN, 870, e zm | 
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_I aecordingly 
eo8íg. | 
Z Е. 


dismiss the appeal with 
Appeal dismissed. 


ted 


LAHORE HIGH COURT, 
Firat Очи, Арка, No. 2741 or 1917, 
. May 25, 1922, ien 
Present:—Mr, Jastiee Abdul Raoof and 
| Mr. Justice Abdul Qadir, 
Musammat CHANNI BIBI-—PLAINTIFF — 
weno ‚ APPELLANT 
E - verses f 
AHMAD KHAN anp OTHERE— DEFENDANTS — 
T » à Bwer oont, 
ustom — Succession—Non-ancest — 8 
v. collaterals— Khattars of Mieke ALME NE 
custom— Oral evidence— Evidence admitted in Trial 


Court without objection—Exclusion by A 
ae 0 ) y Appellate 


Among Kkattars of the Attock District a sister ig 
entitled to aucceed to the non-ancestral property of 
her childless brother in preference to the collaterals 
of her father, [p 33F, col, 2.] ` 

А rule-of custom may be established and held to 
be of binding force, even where no instance is 
forthcoming, if there is an overwhelming prepon- 


. derance of oral:testimony of those governed by it 


and likely to know of its existence in its favour, 


7 [p. 884, col 1,) 


The proof of custom should not be confined 
merely to judicial precedents and definite instances 
but might consist in the deliberate and well-con. 
sidered opinion of the people living under, and 
governed by, the oustom. | p. 884, cols. 1 & 2,] : 

.Jowala v. Hira Singh, 55 P. В. 1908; 117 P. L. В, 


' 1908 (Е. B,),,Daya Ram v. Sokel Singh, 110 P, В, 190€; 


81 P. L. R. 1907; БӨ P. W.: В. 1£07 . F, B. 
v. Gopi, 26 Ind, Cas, 710; 24 P, R а 
1914; 196Р. L. B, 1914, relied upon. : E 
Evidence which is.admitted by the Trial] Court 
without any objection being taken by the opposite 
pn mhe time Whon. it is offered shonld not be 
excluded from consideration by the ‘Appell 
[р. 885, col. 2.] ы ^ ppe ме Оош, 
Unide Rajahu Raje Bommarauze Bahadur v. Pemma. 
samy. Venkatadry Naidoo, 7 M. I. A. 128 at p. 187; 4 
W. R. Р. 0, 121; 1 Suth P. O. 3:500; 1 Sar. P. О, J.637 
19 E. ЕВ 258, Baboo Bodhnarain Singh v. Baboo Omrao 
Singh, 18 M,'I. Az519 at p. 620; 16 W. R. P, C. 8 B 
1, В, 50% 2 Sar. P, О, J. 607: :0 E Е 645, Chimnajé 
Govind Godbole v, Dinkar Dhondev Godbole, 11-B, 320 
at р. 322; 11 Ind. Jur. 842; 6 Ind, Dec. (н, 8) 209, 


. melied upon, 
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First "appeal from a desree of the Senior 
Subordinate Judge, Attock at Oampbellpar, 
dated. the 6th, June 1917, 
- Messrs. Nanak Ohand, 

Rafi, for the Appellant. 

Pandit Sheo Narain, R. B. 
` M. S. Bhagat, for the Respondents. 


and Muhammad 


and Mr, 


JUDGMENT.—The pedigree table of the . 


` parties is to be found at pages 410—413 of 
‘the printed resord, The plaintiff, Musamat 
Channi, is the daughter of Muhammad Khan. 
He died in 1902 leaving behind him this 
- daughter and two widows, Musammat Ilahi 
Khanam : aŭd ' Musammat Nur Jahan. 


Мазай а Khanam,. ahortly. after "her. 


` husband's death, gave birth to а son named 
Ali Waris. Khan.. The deceaséd had left 
sonsiderable: landed property i in two villages 
2,828 kanals, 9 mailas in’ Surg- Salar, Tahsil 
” Attock, - and 3,391 kanals, 19 marlas in 
Kharala Kalan, Tahsil Fateh Jang in Attoek 


District. Half. of ‘the land ‘at Surg Salar i 


was after his death mutated in favour: of 


‘Musamntat- Nur Jalian, and. the other "balf- 
. togatliér ‘with’ $ the: “whole ‘of the "land at 


Khsrali- Kalan i was "éntered in the name of, 
Ali Waris Kban; The latter died in 1904 


and the whole of the estate of Muhammad: 


Khai was" then’ mütated ' in equal ‘shares’ in 
Бапаев’ "of his two widows. In. 1912 
Маа Nur Jahan аво, died with the 
resült^that the'whole of the land :in both 
‚ the’ ашшы wasted into ihe possession at 
— Mittin de Tabi. '"Kbanam, . She’ died 
Desérmber- 1915 ‘and it is on. her- death" that 
the present. suit was brought by. Musammat 
Obani; od. the‘ 6th” ‘May’ 1916, for‘ ‘posses. 
вії! "of the whole’ “of ‘the property above 
deséribed с on the ground - "that it was the ‘self: 
aequired’ property,’ of her father and; was not. 


ancestral quà: * his [eollaterals, who ‘aré the. 


eotitesting:: ‘del fend anti. ' She ` ‘said’ that her 
claim “was” superior to that: of the- -collaterala 
-of her father- both as`the daughter - of 

Muhannad "Khan" and’ as the sister ‘of Ali 

ris Khan; aud "added thai, as sho was 
азе” ‘to "Mahammad Aslam. Khan, one of 
` the "collaterals of her father, she. could’ ‘also, 
Сва preferofise"ón: that! &csoürit; "- In the 


Xu 


. alternative: phe’ ‘prayed | аё “she: was entitled . 


atleast, to à 2th ‘share: of the land in dispute 

aseording to ‘the rule of pagwánd whieh pre: 
vailed^in : ‘the: ‘family, ‘as ве was "the (Wife, of 
Mabarhmitd’ "A eld “Khali; who” Arab. entitled 
e & bih Bhüre. 


—4 M 
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; This suit was against two" "d об ‘des: 
fendants, defendants Nos. 1 to ^7 "being" tha - 
descendants ` of Amir Ktan, brother - of 
Muhammad Khan deseáxed, and’ ‘defendants; 
Nós.:8 to 17 baing the дәввепдалй . ‚ог ‘repre г 
sentatives of thres ‘sep brothers of Muham: 
mad Khab. Tt may ba mentioned . : that | 
Muhammad Aslam « ‘Khan, · busbar d'a 
Másammat, Channi,. „was а grandson of 
ove of the‘ step brothera of Muhanimad 
Khan. The defendants ‘pleaded ^ that’ the 
property . was "àuseatral, and ` that к 
plaintiff had no тї to anceead i to it in any 
ease, 

The followiag i issues wére (framed LS 6 
ease :— 

а) Is the property in "eui ыйы гача 
the defendants. ` 








(2) Whether the descendaüts of Май? 


тава Khan split up ‘into two groups, and the . 
plaintiff being & member. ofa & Акыш 


Law. is the avit within limitation’ 


(4) If so, to what share is” ‘the ‘plait 


entitled Р: eon 

(5) Do the parties: follow i а special ; Ма 
‘to be inferred by analogy : ‘to their per&onal — 
law, by which a’ sister’ ia er titled `, to 
succeed to the whole of the self sequired 
property in préferenas to scllaterals | 

‚ (6) In case the property i is” ‘ancestral, “hag 
the sister a superior tightP * 

(7) Does the fact of the plaintiffs шат аё 
with Muhammad Aslam Khan give Ber, (any 






518. 


' preferéntial right Р 


(8) Is the plaintiff not entitled ' “to ‘thg 
relief claimed, beoausé ' the” rule of ‘радват 
does not apply ? 

(9) To what relief is the: plaintiff entitled’ P 

' The plaintiff has not pressed. Issues ‘Nos, 3 
aud 4 and the Trial Court has Loft‘ К 
alone as hopeless pleas iu the cage ‘of a 
family of agriculturiats, As to the nature, 
of the property, the Court. finds that. the 
whole of the land in Surg Salar village" is 
not ancestral qua the defendants and is tha 
self-asquired property of Muhammad Khan, 
With regard to the land iu Kharala Kalan 
the Court holda that the bulk of that land 
is aneestral with the .exeeption: "of ‘the ‘share 
of the plaintiff’s father purchagei from Nadu 
Khan to whieh Exhibit P-22 relates. 
stated before us that this üréa 1s about 416 
kanals and, aceording to the above finding” 


Tt is. 


Vel, ХІХ] 
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of the .Subordinate Judge, First Olass, the 


rest of ‘the 160 in Kbarala Kalar is ancestral, 
“With ` regard to Issue No, 2 the Court below 
_ has: given no definite finding whether the 
brothers of the whole blood and of the 
half: blood in’ this family bad respeotively 
“formed thémeelves into reparate groups 
‘or’ тоф, as ‘the’ Court: considered it un. 
“nesesbary. to go into that matter. 


"learned ‘Subordinate Judge 
` pre againat ihe" plaintiff Musammat Olianni, 
“and he has dismissed her suit with costs. 
‘She’ has appealed against this decision and 


we have heard Mr, Nanak Ohand on her ` 


“behalf and Mr. M, б. Bhagat and Mr. Sheo 
‘Narain for the respondente, the latter repre: 
“senting ‘defendants Nos. 1 to 7. 

The’ main "question i in this ease is whether 
the plaintiff has suceeeded in establishing the 


. Gustom by which &hé is entitled ‘to впвовей 


‘to the property in dispute as the sister -of 
"the last male owner, Ali Waris Khan. It may 


"pe onvénient to mention here that her. 


“learned Uotihsel’ explains that she is elaiming 
“hot otly as the sister of Ali Waris Khan, 
дебёвғей, but with ‘regard to some portion 
‘of ‘the property she is in position to claim 
‘da "the' ‘daughter’. ‘of her father. He says 


' thet -the half | share’ of Surg Salar property, , 


- Whioh had been mutated in favour of Musim- 
a? Nur ‘Jahan and whieh remained ‘in 
"possession of the latter, never came into 
“the ` Possession ~ of Ali Waris Khan and 
‘that, | therefore, nothing “but ‘the life. 
“estate of a widow intervened between the 
plaintiff and’ her father, - and, therefore, so 
Тар ав that land is‘coneerned the plaintiff's 
‘Tights Bre. those бї á daüghter of Muhammad 
Khan. "We are not very mush impressed by 
this’ argumént and think that in spite of the 
fact’ ‘that: Musammat Nur Jahan got some 
land i in the presense of Ali Waris Khan, she 
must ba taken to have enjoyed its possession 
‘in liéü of inaintenanes and the fact that no 
inutation of this portion was. affeeted in the 
hame of Ali Waris Khan before he died, 
would ‘not’ make any material difference, 
Жө“ ‘are,’ ‘therefore, of opinion that the elaim 
‘of: the Plaintiff. must. stand or fall regarding 
‘the’ “whole ‘of ће" property i in aceordanse with 
the finding. atrived, at ав to her ‘rights as 
E Bister vof | ^а Ghildlésa “malé owner, among 
Khattars’ of Attó&k District, whieh is the 
tribe ‘to: ‘which thé paitiàs belong. 
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‘tl e Feraining issues the conclusions arrived. 
В “at by the 
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. The evidenea that she m еы in 
support of Issue No. 5 may be divided under 
three heads :— 

. (1) Oral evidence of a large number of 
. men belonging to her tribe who state that 
there is a onstom among them under whieh 
sisters inherit the property of their childlees 
brothers in preferense to collaterals, . 

.Q) À number of instances mentioned by 
‚ various witnósses: to show that siaters heve 

suoseeded their. brothers in some cases 

under sertain cirsumsftanges aud have got 
“shares slovg. with them in other _cirsume 
stanees, 

(3) Copies of statements made by some 
. witnesses in a previous case, relating ‘to 

thia very tribe, which was not čúter parties, 

but some portion of the evidence given 
-in it has been admitted in the present ease, 
under sestion 32, clause (4) of the Indian 

-Evidense Act, besause the witnesses, ‘who 

made those statements are, now dead. 

. We will take these items one by one. On 
point No, 1 the following observations, às 
made by the learned Subordinate Judge, 
require attention :— Р 

`7 “The gesond sot of witnesses eonsists of 

Nos. 3, 4,.6, 19, 22, 23, 26, 27, 29, 30; 38, 

-40, 41, 42, 44, 45, 48—52 ‘and 55 and ‘they 

all give expression toa ‘general opinion that 

а sister is entitled to sneceed in preference 

toecollaterals.. The total nimber of witnesses 

‘produced by the plaintif in this саза is 

55 and all the other witnesses exeept No. 

32 who does not state anything useful, who 

are not enumerated above, státe the same 

thing and the difference in ‘the two sets ів 
only this that the latter set ‘rely upon ine 
stances to support their opinion’ while the 

.former do not.” 

Mr, Nanak Ohand refers to Ran Lal v. 
Gopi (1) in whieh it was held that “a rule of 
eustom may ba established and held fo be 
of binding fores, even whera no instanca 
“is forthcoming, if there is an overwhelming 
preponderanse of oral testimony of those 
«governed - Љу, it, and likely to know of its 
'éxistenee, in its favour." He arges ‘that the 
dictum laid, down in thia ruling Should ba 
„followed - in „ће present ‘ease, an it. must 
. be held that "the . plaintiff has Suecoedád 1 in 

ы proving the ‘custom, relied upon by her, by 


‚ (1) 26 Ind, Oas. 710; 24 Р. Е, 3914. 58 P, W. В, 
` 1914; 196 P. L, Е; 1914. 
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"interested men who are making statements 
' which are againatthe interests of males and 
in favonr of a female. This aspeot of the 
.sase was placed before the Trial Uourt as 
` well, but, while resognising the foree of this 
' géntention, it expréssed an opinion that it 
was not satisfied that sueh а e18tom existed, 
"besause there was nota sufficient number 
' 6f good instances to prove it,, The learned 
Subordinate Judge remarked that he agreed 
` that the opinion of the representative men, 
particularly when they eame forward in such 
large numbers as in this ease, was entitled 
to considerable weight, but he was ‘infla- 


enced incoming to a contrary desision by 


- the defests he found in the instances sited, 
- We have been favourably impressed, however, 
' by the general evidence produced as to the 
‘existence of this eustom and we think that 
if the observations made in Ram, Lal v. 
Gopi (1) are sound then the cess before 
às ів. one to whieh those remarks should 
apply with. very great’ forse, 
* witnesses, who have some forward to sup. 
port the case of the plaintiff, ага men in 
whose families similar questions may, porsi- 
‘bly arise any day and they would not 
show sush unanimity in recognising the 
‘rights of a sister to susseed her brother in 
‘preference to collaterals if they did not 


' in their tribe, Some remarks of Mr. Justiee 
. Chatterii made in Jowala v. Hira Singh (2) 
` were quoted with approval by Mr. Justiée 

Shah Din, 
ing in 
Hine that they might with advantage be 
"reproduced here. “А rule of custom may 
be established and held to be of binding 
force even where no instanse is forthcoming, 
„if there is 

/ of oral testimony of those governed by it 

and likely to know of its existence in its 


j favour," р 


: Similar ‘observations were made in. Daya 
: Ват v. Sohel Singh (3) as follows: 
"The proof of custom should “not be cone 
“fined merely to .judisial - precedents and de- 
`- finite instances, ‘but might eonsist in the 


. (ву 55 P, В, 1903; 117 Р, І, В, 1908.(Е, B). 
“7 '(s) 110 P. Е. 1906 (Е. 


W. Е. 1907. 


Many of the’ 


an overwhelming preponderance. 
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` produsing suah abundant testimony of dis 


' who was responsible for the' 
Ram Lal ч. бор (1) and we. 


. there ia 


В); 81 P, L. B. 1607; 59 P. 


‘of them afford very little 


ү | (1992 | 


deliberate. and well-considered opinion. of 
the people living under, and governed by, 


the custom.” 


‘In the light of the above. remarks of 


“the learned Judgas of the Ohief Court, with | 


whioh we entirely agree, we hold the eus- 
tom alleged by Musammat Ohanni proved 
by the oral evidence in its favour. The 


ease for the plaintiff is, moreover, made . 


stronger by the fact that instances in sup- 
port of the sustom set up are not altogether 
wanting in the case before us, Nineteen 
different instanees were sited by tha wits 
heases produced by the plaintiff in this вазе, 
Oounsel on both sides have taken us very 
minutely through those instancas aud we 
think, after eonsidering thé arguments ad- 
dressed to us about their value, that some 
of/them are helpful though a good many 
assistanse, In- 
stance No. 1 mentioned’ by Rustam Ali 
Khan (Р. W. Мо, 1) gives the ease' of. one 
Ghazi Khan, who died leaving a воп, Hayat . 
Khan, and a daughter, Musammat Sardaran. - 
Hayat Khan sueceoled him ficat and Mu- 
sammat Sardaran sueseeded Hayat Khan, 
Certain eollaterals seontested ‘the sister's 
right but failed, Nawab Khan (P. W. No. 2) 
is one of tha éollateralà and he supports 


‘this instance. Shaniehi Khan (P, W. No. 13) 
; .  alsà eorfoborates them. 
believe that:a eustom of this kind existed ' | 


Mr. Sheo Narain 
Griticises this inslanca, saying that the eace 
is of suesession by a daughter and contends 
that this is probably the same instanee as 
quoted in the Rrwai-t-am of Attosk Dis. 
trist at page 18 under a question relating 
to daughtera, We think, however, that, in 
view of the fast that, acoording to the 
evidence before us, Musammat ` Sardaran 
succeeded on the death of her brother, 
this must be regarded as an instanoa res 
lating to a sister and it is doubtful whether 

the instánae given at page. 13 of the Riwaj- 
i-am is identical with this ‘one, because 
great difference in the details as 
given there and as given by the witneasas 
on this resord,' Then follow sme instantes, 


‘whieh either relate 65 guosesaion by daught- 


ers or to sucsession by unniarried sisters 
till marriage, whieh are not very helpfal 
beyond showing that the position of daughters 


‘as wall ‘as sisters is more favoured in the 


tribe ‘of Khattars than under the. general 
Onstomary Law.  There'are, however, soma 
ündoubted instanees of the sussession of 
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Sisters, -. 
Khan, witness. No, 13. He states that his 
father's sister 'auoseeded to a share and 
there was a dispute but: without avail, 
` Ganon Khan, witness No. 15, sites two, 
instanees in Fateh ' Jang, one of which is 
instanoa No 8, whera one Sharfu. of that 


village: died and his sister succseded him.. 


The only oritisim tnat is levelled against 
these. instancas is that no mutation entries 
have. been: prodused in support of them. 
~ This may detract to some. extent from 
the value of the testimony but still the 
instanoes are entitled to some weight, and 
we see no reason why they should not be 
taken into consideration in this case, 

It may be noted in this sonneotion that 


wh:re the oral evidence produeed is itself: 


eonvinoing, the absense of documentary 
evidenss in support of it. should · поё. Ъз 
made much of. It has baen resentiy held 
by their Lordships of the Privy Сопшпой 


in Privy Oouneil Appeal No. 140 of 1920 : 


[Sabe Ali Khan v. Khair Muhammad Khan 
(4)} whish was a ease depending 
entirely on oral: evidense that the said 
evidenee satisfied the nesessary test in that 

. case, though it had been disearded by the 
Chief Oourt on the ground that the know- 
, ledge of details shown by the witnesses 
Twas unreliable and their testimony was 
not supported’ by any documentary eyidense. 
Tx .esordanse with the observations of 
their Lordships, wa eonsider the oral evidense 
as to thesa witnesses reliable, without any 
support from dosumentary evidense, 

. Ib seams to us that the trend of feeling 
among Khattars is in favour of daughters 
and sisters presumably owing to the inflaence 

` of the neighbouring frontier tribes whish 
follow Mahammadan Law. [tis noteworthy 
that in the latest Riwajt-am of the 


district thera is an indication of the trond. , 
above mentioned. The answer to question 


No. 27 says that though at the last Sattle- 
ment it was stated that, sisters oan never 


inherit thair brothera' estate and the same 


statement has зем repeated again, yet the : 


assertion is not corroborated by the few 
, (examples whioh have some to light, Three 


(4) 67 Ind. без, 2k 80 M, Le, 23%; 20 A. L. J. 
427; 8 1. 43; 7. -W. В. 1922; 83 О. L. J. 
614; 48 M. L. J. 40; e L.. В, (P, 0.) 89; LP u 
В, 1922 (Р, С.). · 


ama o 
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Instance, No. 7:isgiven by. Shanehi - 
ab pagas 28 and .29,of the Biwaj-i-am, one 


~ 8 
instanses. аге quoted under. this. paragraph 


of them relating to Khattars and the two 
others to Awans. We think that the ine 
.stanees available, though few in number, 
are quite enouzh, when sonsidered in the 
light of the general évidenes given in this 
ease, to, establish the existense of a custom 
in fayour of sueeomsion of sister to her 
brother. 

The third item of evidense consists of 
the statements of Nawab Khan, Hayat Khan, 
Muhammad Khan and Sardar Muhammad 
Hayat Khan, О, S8. I., in a ease desided in 
1894 [Mohamad Khan v. Musammat Sahib 
Jan], Mr. Nanak Chand referred to this 
evidence, but objection was taken on behalf 
of the respondents to the. admissibility of 
this evideucs on the .ground that section 
32 (4) is not applicable for two reasons: 
—firstly, that there was no proof that these 
witnesses were dead, and, secondly, that these 
statements wera not made before a contro- 
versy as to the existenee of the enstom 
to which they relate’ arose. There is some- 
thing in this objection, but itis met by the 
other side by showing that [he evidence 
having been admitted by the Court withont 
any objection at the time. when it was 
offered, it should not be exeluded from 
consideration by the Appallate Court. Re- 
ferense is made in support of this last eonten- 
tion to Unide RajahaRaje Воттағањев Bahadur 
v. Penmasamy Venkatadry Naidoo (5) ‘and 
Baboo Bidhnaratn singh v.Baboo Omrao, Singh 
(6) and Ohimnajè Govind Qodbole v. Dinkar 
.Dhondev Godbole (7) and following these 
authorities we hold that this evidenee cannot 
be exeludad. There ia no real dispute 
as to the fast. that these witnesses’ are 
dead and at: least with regard to one 
of them, the late sardar Mahammad 
Hayat Khan, it is admitted before цз thas 
he .was ‘dead ' ‘when his evidenca in tha 
previous aise was placad on the present 
resord, For our purposes it would be suffi- 
sient to refer fo his statement alone, ag by 
virtue of mig „position and expérieneo as ong 


"(6) 7 M. I. A. 128 at p ‚ 187; 4 W. R. P.O; 121; 1 
Suth, P. O, J. 800; 1 Sar, P, '0, J. 637; 19 E. Е. 258. - 
. (6) 18 М.Т, Ac619-at- p, 529; 15 W. R.P, O. 1; 6 
B. L, R. 509,2 Sar. P'O: 1 . 607; 20 Е. B. 645, 

(1).11 B. 820 абр, B22; ALInd, Jar, 888 6 Ind, Des, 
us 
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of the leading members. of the Khattar tribe, 
к opinion sgema to be ‘entitled to weight. 


"Thé: an8wers made by., him to interrogatories · 


‘are to` be found at page '58 ofthe printed 
“record, He says that ascording to eustom 
daughters “and sisters are entitled “to the 
property eft by their fathers and brothers 


in “the prégense of eollaterals beyond the : 
He then gives’ some in», 


‘second degree. 
‘stanees which he ean remember and among 
- them be mentions a.man named Hayat 
Khan in- Garhi Sikandar - -who died leaving 
UB ‘minor son, The minor con died some 
“tims ‘after bis father and-the sister ofthe 
Minor, suceceded. him; "We;think, "therefore, 
‘on, & .eonsideration of the whole of the 
‘evidence in" this ‘case that there is а custom, 
mong: ‘the ;Khattara of Attoak District under 
‘which a -éister can succeed to the property 
left by. her brother: in- preference to us 
‘sollaterals. of her father, 

"Doming fo “Issue No. 6, our- devision is 
fhe same as, that of the Trial: ‘Court. With 
‘regard to ancestral property the rights of 
a ‘sister. are. not Superior to thoss of the 
“collaterals... : “This ів "the evidence given by 
‘the. ‘majority , of the plaintiff's own wit- 


nesses and” must. be taken io be a correct | 


“exposition -of the. custom as prevailing in the 
іре of. the parties. ‚ Issues Nos, ànd 8. do 
yt require | ‘going | into because of the eon- 


“clusion we “have some to as to -the exist- .' 


` enee of the eustom. As а result of опт find- 


Ang: the "plaintiff i is entitled, in her- own right . 


io. guoseed., to that. part | of the inheritanee of 
her brother which. represents the self- -aaquir- 
“ed. . property, of her father. “The question 
‘of. "her" preferense “by marriage ‘to ` Muham- 
йай Aslam Khan, therefore, hardly. arises, but 
7 we might, add ‘that though there is some 
' evidense in support of her assertion in this 
-respeot, it is’ not sufficient to establish any 
pueh ; preferential right. . Issue No. 8 has 
reference to ber’ elaim in the ‘alternative, 
‘whieh, was being resisted by the defendants 
on the, ground that owing to the existence 
"of the eustom of chundaitand . among the 
“family. and the sonsequent grouping: of the 


"bro&her of the’ whole blood and halt: blood. ` 


right io avy. share. 
this ‘question. does nof arise. TOW, роб, so far 
ав. ‘the evidente. as.to. grouping i 18; вопбагпей, 
we might Bay“ that there.. is. no satisfactory 
--tentiniony™ do establish that -any ‘grouping 
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bad been done. 


ae . 


We, ‘therefore, grant ‘her: a 
decree “for possession.’ ‘of the whole’ of": the 
‘land in dispute'in: illage- Surg! Salàr.afid-of 


."416 kanals of land in^Kharala^Kalan, whieh 


have been ‘found : ‘to. be-sel€. acquired: ‘property 
‘in the ‘hands of* her™ father, “She is. ‘algo 
‘granted her eosts inthe Oourt below. and :-in 
‘this Court. in proportion. to- the ::ucsets - ‘of 
her elaim; f $ 


zx. ZH 
| "Appeal accepted, | 
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MaDRAS HIGH COURT. . 

Іаттекв PaTENr Arenan No. 5 ок 1920, 
| ... April 6, 1921, К 
Present; — Sir John Wallis, Kr., Ohief Justice, 

Mr, Justice Spencer, and 

. Mr. Justise Kumaraswami Sastri. 
Р. M. А, В. М. MUTHIAH CHETTIAR — 
: н APPELLANT 
“versus 


‘LODD.GOVINDA DOSS KRISHNA DOSS 
-VARU AND OTHERS— RESPONDENTS, 


Civil Procedure Code (Act V of 1908), вв. 146, 161, 
О. XXI, rr. 15, iB, O. XXII, т. 10—Transfer of part of 
decree, validity of—Part transferee of decree, rights of 
—Right to intervene in emecution proceedings—Contract 
Act (IX of 1872), ss. 28, 201— Decree, part transfer of 
—Agréement that transferor, alone would carry on 
execution, validity .of—Agreemént, revocation of—. 
_Appeal—Oourt erioneously acting under appealable 
„provision of law. | 


` There is nothing in the Civil Procedure Code to 
prohibit part transfers of decrees. 

<., A. part, transferee of a decree is authorised by 
section 146 of the Civil Procedure Code to make 
applications in execution, . 
' Per Wallis, О. J.—Although a part transferee of а 
“decree does not expressly come within the words of 
-O. ХХІ, r. 15 0# the Civil Procedure Code he is 
:much in the.same position as a joint decroe-holder, 
and the Court can allow him to intervene in a pend. 
'ing:exeoution if the executing decree-holder is not 
duly prosecuting the execution. [ p. 847, col. 2.] 

Per Spencer, J.—The general provisions of section 
146, Civil Procedure Code, as well as the special pro- 
visions of O. XXII, r. 10 permit an assignee decree- 
“holder to continue’a pending execution proceeding. 
*[p./349, col. 2.] . . "os 

Although O. XXII is headed Death, Marriage 
„and. Insolvency of .Parties—the use of the word 
, “assignment” in г; 10 implies that transfers of 
„interest inter vivos are included. [p. 349, col, 2 ] 
^ There is no objection to the assignee of a 
portion of а decree to execute the decree on 
-behalf of himself and his co-deoree-holder under 
‚к. 16, О. XXII of the Civil Procedure Code, pro- 
vided the Court, under section 16, imposes such 
“terms for the conduct of the execution proceedings 
.вз may be necessary for . the protection of the 
,interests of others, ,and in this connection no 

distinction should фе made between the institution 
"of 'éxéonition proceedings and the continuation of 
Buch proceedings already begun- by the assignor 
i Which are pending. Гр. 849, col. 1,] os 
; - Kishore Chand v, Gisborne & Qo., 17 C, 841; 8 Ind. 
, Dec. (х. в.) 766, Muthwnarayana Reddi v. Bala- 
krishna Reddi, 19 M.'300; 6 M. L. J, 172; 6 Ind. Deo. 
(м. в.) 919,. Vencatramaniali v, Venkatachinulu, 8 Ind. 
+ Oas, 444; 88 M, 80; 6 M. L, T. 212 & 249,-Gyamonee v. 
. Radha, Romom, 5 О. 692, 2 Ind. Deo, (N. а.) 984, Dewar 


эг» 


. Buksh-Sirkar v. Fatik Jali, 26.0. 260 at р. 258; З О, order of; tke 


` W. N.'222 18 Ind, Dec. (x. в:) 765, referred to. | 
1 a stipulation in an agreement between the trans- 
„ feror. and : transferee. of a part. of a decree- that 
с execution; shall befcarried on only by the transferor, 


22 


and that he shall be at liberty to compromise the 
matter, ‘ss he may think proper, amounts merely 
-to the appointment of the transferor as the agent 
of the transferee to realise the amount under the 
.decree, and under sections 28 and 208 of the 
Contract Act, the transferee is at liberty to revoke 
the authority 80 given, if his interests are prejudicially 
ru by the act ofthe transferor. |р. 849,.cols, 
1&2]. 

Per Kumaraswami Завіті, J—Where rights are con- 
ferred by the sections of the Code of Civil Procedure 
and no provision is made for a particular set of 

"facts, Courts ought to apply the provisions of the 
.rules which are nearest in.point with such modifica- 
tions as may be necessary, and not refuse to do во, 
on the ground that the Legislature has not made 
‘provision for a particular osse, thoügh within the 
generality of a section of the Code. [p. 45], col 2.] 
There is nothing in the Civil Procedure Code to 
prevent a transferee of a part of a, decree from 
‘applying to'the, Court to bring him on record in the 
* execution proceedings and allow him to" execute the 
.decree either along with or in substitution for the 
decree-holder. The words ofsection 146 which are 
_very general do nob prohibit this, and so long as 
there is nothing in О. XXI, rr. 1б ала 16 cutting 
down the right, section 161 will empower the Court 
-to grant relief by applying principles analogous to 
rr. 16 and I6 and give him relief, even assuming 
that the rules would not in terms apply. [p. 85', 
col. 2.] Е А 

Although О. ХХИ, г. 10 does not apply to өхесц- 
tion proceedings owing to thé rale referring to 
pending suits, there is no reason why the princi- 

.ple of that rule should not be made applicable to 
transferee of decree pending execution proceedings. 
[p. 351, col. 2.] i 


Per Wallis, 0.7, and Kumaraswamt Bastri, J.—Whers 
`a Court purports to act under an sppealable provision 
of law, forinstance, where it dismisses, professing to 
act under O. XXII, г. 10. of the Civil Procedure Code, 
an application by a part transferee of a decree to be 
made a party to execution proceedings started by his 
co-decrée-holder, an appeal lies, even though the 
" Appellate Oourt may be of opinion that that provision 
of law had no application to the case. (p. 846, ool, 2; 
~p. 463, cols, 1 & 4] ’ 3 
Latchmanan Chetty v. Ramanathan Chetty, 28 M. 
127; 14 M. L. Т, 486, Abdul Rahiman v. Ganapathi 
Bhatia, 23 M. 617; 10 M, L, J. 805; 8 Ind, Deo, (х. в.) 
763, referred to. 
An agreement restraining the transferee of part 
of a decree from applying for execution is void 
' under section 2+‘of the Oontract Act, and is, 
* consequently, no bar to the entertainment of an 
' application by the part transferee for execution of 
, the decree, [p..348, col, 1.] 
Letters Patent Appeal against the. judg- 
, ment of Mr. Justise Oldfield and Mr. .Justiee 
Seshagiri :yer, dated 28th January -1920, in 
Appeal against Order No. 50 of 1919, 
. preferred to.the High Oourt against the 
" Diatrist, Conrt, . North 
Areot, dated 23rd December 1918, іп Exeau- 
tion Petition No. 37 of 1918, in Original 


Suit Мо, 12 of 1901.. e г 
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MUTHIAH OREITIAR v. LODD. GOVINDA 0086 KBISHNA DOBBS, ; 


FAOTS appear’ from the- following judg: 
‘ments of ‘Mr. Justiee Oldfisld and Mr. Јовіїве 
“Seshagiri ‘Tyer :- _ 

"OLDFIELD, Ji—The ‘material facts іп this 
"ease "are. | mostly undisputed, First ` tespondent 
holds &:deeree ‘entitling -him to resover ‘a 
large sum from the profits of certain villages 
"bélosging ‘to па” respondent, "of "Which. he 
“is {in potsession, ‘and ‘also by tkeir "sale. 
‘In Hxesution Petition No.-145 of 1905 he 
"applied "for "an | order: ` absclate 'and for: tale 
‘and "sueh “an order, Was pasted, as ‘the 
“diary shows, on 6th March 1907. The 
controversy, ‘which ensued’ over the settle- 
"ёрі сЁ teolo proelaniation, ‘was settled 
"Ву: this’ Cours deoision in-Lodd Govinda Doss 
“v, Rejah of ‘Karvetnagar (1) ака the ‘taking 
~of the-acconnt ordered therein has eontinued 
‘singe. ‘On Jst Ostcbsr “1917, however, the 
“appellant i in “edbaideration of а loan’ to “Ist 
-Fespordenf cblaired the Indenturé—the offest 
of which is now in, isp ute—which, {о state 
"his ‘contention 88 it is stated ‘in the grourds of 
‘appeal before üe, constitutes "him -a "trans. 
.feree of а part of the. decree" above réferred 
Чо ard entitles him “to come in and exeeute 
be deorée:glcng with the owner of the rest of 

670г “Чо рїдаєей "himself with the ётбзп- 
"Gon." 'fke “appeal is “against ‘the "lower 
Oourt’s order refusing to allow him to do 

 éither. ‘Tha qüestions” ‘argued ‘håve been (1) 
оа the Indenture dogs in fact transfer 
“Bart ofthe déeree: to--appellant, or does no 
“more "than ` designate a'fund, from whish 
"his debt i 18 teéoverable, and 12) at" there isa 
transfer, whether he ig entitled a as of right or 
‘should be allowed in ‘the exercise of the 
Courts diseretion to partisipate ‘in the 
“execution ‘Proeéedings ir either tf ‘the ways 
“be proposes, 


: The “Indenture, after referring to ' the 
“dectee ` ала” tbe' ‘pending éxeoution petiticn, 
“sets out thatthe let respondent hss agreed 
*for‘a-.sonsideration of Hs, 2,89,0,0 advano:d 
and to be advansed, to'"assign one-eighth 
'ghare of the decree amount together with the 
"Recurities therefor and the outstanding 
“arrears ` “of rents and profits: that’ may ba 
- yenhised; there їв next a statement that the Ist 
‘respondent assigns to «ppellant "ali that-one- 
eighth sharein the above said snm now owing 


(1) 80 Ind, Cas, 357; 29 M. L. J, 219, 


оп the said déores-as hereinbefore’ mentioned 
and ође eighth share of arrears of rents ‘and 
profi's now due and maybe realizad and of all 
other securities for the said decree’ amount to 
whieh Ist respondent ` may. be.entitled;” and 
then follows a provision for appellàut: ge'ting 
liis one-eighth share in the net profits to^ be 
realised from the villages mortgaged tə Ist 
respondent with possession. Even At. this 
were all it would -be · doubtful “whether 
appellant's reading of it’ as a transfar’ of the 
deeree could be sustained, sinse, exsept 


‘perhaps the referenga to hia right to all.the 


"'geaurities for the daeree amount possersed by 
‘Tat ‘respondent, there “is “notiing’ ‘explicit’ ‘ors 
dt ‘seems to me, implisit to confer on him å aby 
right to the deeree itself as opposed to reali- 
-zationg urder it which : might - come -into “Ist 
respondent's hards, and sinos tliere"is “hot, 


_as there often i is when в transfer of a deares 


is intended, ary stipulation for the giving af 
"the nésetsary nolise to the: judgment: debtor 
-or-the niaking of an applisation ‘to the Ocürt. 
But the intention of the ‘parties, in ny 


^opinicn, is made plain by the. subsequent 


-explicit: provision tEat:.exesution proseedinga 
shall be" carried or, ‘as before, in he rame 
of the Tet respondent, and the’ recervation, 
without ‘restristion, expre:sad cr implied, 
of his right to sontinue Execution Peti-- 


-tion No, 145 сага to есшргошіве - the 
“matter -ав he may ‘think ‘proper. it is 
signifieant that appellant is similárly 


-given no right to interfere іп the -management 
-of the estate in lst ‘respondents *posstS. 


“sion, but has to acsept his acsounts as stating 


sorreatly the profits available for division, If 
the earíier portion of the document “wera 


` more favourable’ to appellant than it, ‘ie, "16 
“would ‘be impossible for'it to prevail “over 
provisions whish sannot be disregarded and 


are irreconcilable with any transfer -to. him 
of the decree or any ‘right to execute it, ‘The 


i result mày be that, as the friendship referred 
` £0 in the doeument has Géased, he has obtain. 


ed no sesurity of any value for: ‘his loan, sinse 


“Ist respondeht can at^any time, às appellant 
“alleges that-he is doing, show ` Apathy, in 


exesution and return no profits from fle 
management. But that доев not justify us in 
‘adding to, modifying or neglecting: ithe terns 


“of ‘the: arrangement ` entered into у. the 
parties, when, аз ів the ease, they are plain in 


themeelyes and san: be applied to the: facts, 


“Appellant, in"my opinion, obtained’ by «the 


axi! 


‘ih ike only the: Tight to resovér from tlie 
sonstituted by realizations ‘under the 
~dectée or profits-Of managerhant as that fund 
“tiay-coine ihto "existón&e. “Whether in these 
-oitéutüstéhecs he bas any rerüédy sgainst the 
"Mst'fespondent i in other” proséedings we need 
“not considér;' The'éonclusitn that*he has nòt 
- obtained абу trarisfér-of the dééree ia fatal to 
~his'precent o'sim. This would 'be fufficiont 
“for thd déósision'of this appéal, “But the aim 
"involvéd is large and Ii thétefore, ~deal with 
“thé othér écnténtidds which” Fave b6tn stated 
“Above aod ‘rave “béen “argued fully. The 
'üárguníónt-wüs dévotéd: primarily to the:ques- 
“tion Whether appellant, -on the “assumption 
` Fhat^he-bas'&cdüiréd “a раг intorést in -the 
^deeres, 16 entitled аво’ right- or through the 
‘exéreife of не ` Обов" "diteretion, to parti. 
*eipste"intlié'exbcutión ; and ib maybe chierv- 
‘ed that his*élaim was- -nòt ‘preased here in'one 
"form in whieh "it "wes: ‘originally ‘inate, to 
"supersede lat réspondent'éntirely and ' advis. 
"91у, ‘for, “whether “бг “not - apaellart's right, 
“as it is “втв ЗӘЙ, ‹ вап Бө rseognizad, thie 
“seven-eighths interest whioh “lat” Paspandant 
tgdinittàdly retains, would hava entitled him 
“to institute abd: FB bim fo eafry cn ‘the 
Deote dings: . 
Iti вай visable to^réfer; G78}, to the position 
“of -pérdons, in whose favoura desree' his ‘Baén 
paesed joint]y'àbd to deal afterwards withthe 
18psoibl ea usidetations'applioatla to thosé'who, 
-like appellünt, have ‘acquired -théir infetest 
“later, "The Code deals with the exesution of 
joint detPeós only: in: O. XXI, “r. 15, ‘and 
if tbe : ‘objéction ' ‘to: &ppellant's claim“ ware 
"merely," as it was atone stage stated before 
"us, thatlie ів a блат ‘of ‘a part ‘only 
“of the desrée, neither ‘the "wording "of the 
‘gule rör- authority would ‘pappori its Warthe 
“Fule providés only-that; “the lebres Having'bzen 
passed in favour of more persons than ‘one, 
“one Gr more may apply fór"exécutióng provid- 
'é&d$hat; ühless soie: éozidition to tlie-contrary 
:99 imposed ‘by he déaree: itself, the applida» 
tion is for the banefik of all, Rurrish ‘Ohtunder 
Ohowdhry v. Kalisunderi Debi (2) afforditig ` 
an instanos of the implication of sush a 


special condition from the award of spesific, ` 
property by the decree to the spplisant - 


- UE 


(2)9 0. 482, 10.1:A. 4; 42 'C. L. B, 611; 7 Ind, Jur, 
^ 161;"4 Sar! P. 0: 3:406; 4 Ind, Doo: (N, аў 910 (P. C.) 
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whilbt’ in- Mulliuramz, Ayyar v. Natssa` "Aljyár 
'(3) -éxesution ? for ' & 7 ffáotioràl *shate wa 
refüsasd on ‘the ground that no ` "epesific "8 juin 
was awarded. ‚ And, although wa have boón 
shown no'cas3 in which’ possibility èf "eblli- 
tsion bətwəsn ‘a. transfers and the crigingl 
‘deeras holder “ör holdérs was considerdd, 
‘thie’ sam? principle ~ ‘appears fo : Bava "báen 


"adopta3d "wlhién' the 'dnestión was betwen a 
* travaféree, "Bush ^as. appellaat, “and "tHe 
jadgment-debtor, In був Ohand ^w. 


Gisborne‘ Oo. (4)*the-transfer “was 
“the -decrée, “eo "fat *à8 11 was for costs, 
‘although no ‘doubt: s» “far also “ga ‘tt 
"Was' for an Нач рать of tham ; Bui ‘the 
'applisation was opposed enly by the judgment. 
dabtor-ánd it imaterial that it was granted 
oily ““provided-thattha ‘whole deerée waa 
'üxedütsd-ànd ‘the - ‘luferest-of the tratsferdra 
"was ‘protested, " -althongh 'O, XX“, r,^15 
"had Бзеп їп qüesti?n. Thi: cise was followed 
do “Mutiundrayina -Reddi v. * Bilakrishńa 
“Reddi (5) whera tte trünsfer "was 'rot- of 
“a “part of the-interbst of ‘a sole’ decréd- 
“holder, bui cf ths-inférasts of one jóint d63£ei- 
Һо!а ғр, the dofelusion -‘baing thas- there was 
“no objectisn“ts 'a"transfer of a ‘pars interest, 
‘although ‘ the éxs'iti- Bsope df-the 'applieàtión 
‘tnd -tha `соййїйїбпз dn whioh' execution wis 
"being. 'állowed' &re not alear "from the debt- 
^gion. "The othér ‘two cases relied don Sésa 
‘insonslasive, baeauze “ia Pasupathy · ‘Аура v. 
-Kothanda Rama Ayyar! (6) the question-wHethdér 
a transferees of spseifiz léüd recovérabla іавс 
"a deerée should próssed ‘by воі ог éxéstition 
‘was left-open,'and іт 'Vencdirdiiasiah- v. 
"Vehkatachinula (7) ‘the transfér ‘was “of 
‘the right to -resdvér arrears of niaintenànss, 
“an assertained'sum due, and; therefore, of the 
whole desres, ‘so far “a3 it was' executable ‘at 
"the time: ‘Oases, in whish the application’ is in 
‘reapeat ` of spésifia property awirdad “Ьу “tHe 
dserée, * differ ' essentially from thas before 
ux Theresult is that, whether:the: appli. 
*$3kion ' ia by one of the joint "desróe-holdórs 


"of 


“@r'fthe ` trañsfereo ‘from 'a sole “daexés. 
"holder'of a рагі ‘interest in tho "deerce, it 


i dece 
(8) 18 M.'464; 6 Tid. Deo; (x. 80.008, л т 
(4) 17:0: 341; 8 Ind. Deo. (м, в.) 766. .. 

(5) 19 M: 806: 6 M. L.-J. 172; 6 Ind, "Des, neg 

91%, nr 

(6) °8 М. ; 64. йз 

(7) 8 Ind. Сав, 444; £83 M,'80; 0 M, L, T, 242 & 249, 


Vos (toe 


bd | 


should not fail if it is for the exesution of 
the deoree аз: в whole; and there is no 
-valid objection on this aceonnt to the appel- 
lantisclaim. С: 7. i 

! = Po'return td О. ХХІ, г. 15, 16 ів important 
“that exesution ofa joint decree is to be 
“granted or refused at the Court's diseretion, 
because the appellant, who’ (it has been seen) 
'бап succeed: only if he-proposes . to execute 
-the whole desree. as a · joint deeree-holder, 
contends that his right to-execute is absolate. 
: That is arguable only. if he ean be regarded 
‘ga admitted to the exeeution with reference 
to section 146, Civil Procedure Code, since 


the. other provisions ‘relied on, 0; XXI, 


„т. 16 and О; . ХХИ, r. 10,- are. statedly 
:anbjest to theCourt's grant of leave. But 
“in faet the section, asit aütliories: only 
ге taking оЁ а prooseding or making of an 
iapplieation whieh would have been open to 
‘the predesessor-in-interest, is irrelevant in 
ве present en&e, sineo in it, not only an interest 


- devolved, but also a new legal relationship, 


that. of joint deoree-holders, has arisen and 
-the proreeding. to be taken and application 
«to be made by- appellant are not sush as lst 
` respondent could have taken er made before 
‘or independently of the devolution. It із а 
, farther objéetion that seetion 146 -whish 
".mayes the óther. provisions of the Oode 
‚ cannot be бева as abrogating in oases of 
“devolution the general necessity for the 
'iQourt's permissióh for the execution of a 
‚ joint. deeree.whioh О. X XI, г. 15 preseribes. 
Appellant, aceordingly, (оп the construc- 
Мор most favourable to him, ean exeoute 
only with the Oourt’s, permission to. be 
granted or- withheld in the exereise .of its 
judicial dissretion ; snd the question is 


.whether the lower Oourt withheld its per:* 


‚ mission rightly.. I жав at first impressed by 
"е lower Court’s failure to consider whether 
appellant’s complaint of lst respondent's 


'&pathy was well-founded and to deside whether ; 


. ;the latter . on aceount of his . non-feasance 
was liable: to, ворегавввіоп or to be allowed 
: ќо sontinne ‘the exesution only on terms, 
' But.on further consideration there seems to 
‘me: to be no use in a remand for a finding 
on, these points, because we have not been 


‘shown any provision of law or any instance ` 
of the use of avy inherent power of the: 


| + Üourt, ‘by’ whieh action сап be taken against 


or' terms imposed on в person in the posi- 
Aion. of 16 respondent whose application to 
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execute has been allowed by an order whioh 
cannot be re-called, O.. XXI, r, 15 no 
doubt authorises the imposition of terms 
on an applicant joint  decree-holder for 
the benefit of other joint deeree-holders, 
but only at the stage of арі’ вз a condi- 
tion of the grant of his applisation. And ' 


there is, perhaps unfortunately, no provision 


analogous to, О., І, т: 11 to the ease of 


-suits, whieh enables us generally to give... 


the earriage of proseedings for the exeeution’ 
of a joint desree to а  partieular. joint 
desree-holder. There is accordingly, in the 
eireumstanoes of the present case, no means 


„open to us of securing that any progress - 


-will be made with the execution if appellant 


is joined: as а petitioner; and it .is slear 
that he and lst respondent. are not likely 
to ao.operate as it would be. neeessary for 
them to do in future proseedings, since, 
apart from their probable general disinelina- 
tion to do so the slause whioh L regard 
as ‘absolutely comprehensive providing for 
the latter's right to sompromise would always 
enable him to eheckmate the . former... It - 


'is argued that the lower Couri should have 
.given weight to the faet that 12. years have 


elapsed sinse the deeree to be  exeeuted 
was passed and that, as no- further appli- 


‘cation. for execution will be possible, appel- 


[4 


lant will be without a remedy, if he eannot 


take advantage of this. Bat in faet the 

twelve. years’ period will, in ascordance with ` 
Ashfaq Husain, ү. башт Sahat (8) and. 
Mahammad Husain v. Abdul: Kareem. (9), 
ran, not from 1903, the date of the preliminary 
decree, but from 6th March 1907, when, ag 
already stated, the order absolute was passed 
and in апу ease the alleged. hardship to 


.appellant could afford no answer to the ob. 


, jestion to his applisation that there is no 


reason for expecting and по, means of 
ensuring that the exeeution will-be. promoted 
in any degree by its success. ; This, in my 


opinion, was legitimate ground for the lower 


Oourt’s exercise of its discretion and I, 


. therefore, am: not аб liberty. to . interfere . 


with ‘ite $ i g s $ t 


ae t5! 


(8) 9 Ind. Ова. 975; 38 А; 264; 15 О, W, N. 870; 8 A. 
т, J. 882; 18 0. L, J. 851 OM. D. Т. 880; Із ен 
R.' 867; 4 Bur, L, T. 121; 21 М.І, J. 1140,38 I. А, 
87; (1917) 2.M. W. N. 177 (P.C... - 


708) 29 Ind, Oas. 287 88 M 544; 17M; Lu TAM. 
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Here again is a suficient ground ` for 
deeision; and I ascordingly deal shortly 
with tha argument submitted' to us, that 
appellant’s right to partisipate in the pend- 
ing execution is not merely conditional on 
his obtaining Couri's permission to do so but 
is not recognised, by the Code at all, b». 
oanse, no prosedure is provided for the idis: 
Bion of а transferee sush as he is to 
the proceedings. “My conelusion, which I өх. 
press with eonsiderable hesitation, is agains! 
appellanton this point also. Of the pro: 
visions relied on by him sestion 146 has 
already been rejeéted ав inapplisable to eases 
in which a partial interest has devolved and 
the applieation ty be ‘made would have 
been impossible before or independently of 
the devolution, O. XXI, r. 16 is relied 
on next. But it àüthorises only an ар: 
plieation ' by .the transferee for execution, 
not one for admission to pending exeeution 
proceedings gush as "appellant requires. 
There remains O. XXII, r. 10 and it 
has been mainly relied on, although -it 
statedly deals only with eases” of assign: 
ment or devolution during the pendeney of 
suits in sueh cases. The argument for 
its extension eontrary to its terms to exo. 
eution proesedings is that O. XXII, headed 

“ Death, Marriage and Insolveney of parties,” 
provides generally for eontinuanse of pro- 
ceedings by representatives, that, although if 
is worded throughout as applieable to suits, 
rule 7 contains а provision relating to execu- 
tion in one specified ease and that as rule 12 
makes three of the previons rules inappli- 
sable to execution proesedings, the intention 
must be presumed to hava been to apply to 
the others. Contra, stress has, been laid on 
the absence of any direc! provision for the 


extension of the Order to axesation proceed. , 
ag it has been extended to appellate à 


ings, 
proceedings by rule 11, and oa the provision 
made in. sestion 52, Civil Procadura Code, for 
the death and in asetions 16, 29'(a), 34, 35, 
Aet III of 1907 for the insolvency of a judg. 
ment debtor, the inference suggested from 
the absenca of similar provision for other 
eases of devolution of interest during execu- 


tion being that they were on prastieal grounds . 


` regarded. with disfavour and were refused 
recognition deliberately in order that өхөзп- 
tion рЁсозейїпда should not ba eomplieatcd by 


` any avoidable ehange in parties during their. 


progress, There is then the faot: that until 


tha enactment of the present Code, bho 
provisions corresponding with O, XXII wero 
Held inapplieable to execution procsedings, 


. Abiduinissa Khatoon y, Amdrunnissa Khatoon 


(10), Hirachand Harjivanidas v. Kasturchand 
Kasidas (11), Goodall v. Mussoorie Bank 
Limited (19). Ibis 0106915 in thasg cireum:- 
staneas to deside whether r, 12 does or dees 
not correspond with an intention ёо change 


. the law as enunciated in those desisions. Bat 


the presumption must Ъз against sueh o 
ehange being effeeted by mere applieation ; 
and; therefore, 1 should, if пеовяваху, hold it 
unsafe for us to supply by e»nsiraetion -what 
may have been, but is not certainly, an 
inadvertent omission. In thus deoidiag 
against appallant’s eontention, I obsarvé that 
it may bə worth eousideration whether 
that omission should to any extent be 
supplied by the exercise of this Court's rule 
making power. 

For these reasons, I would dismiss - tho 
appeal with sosts, 
^ Sxsuacigr Ivar, J.—I hava the misfortune 
to differ from my learned brother. As 
the questions involved are. important and as 
the subject-matter is of suffisient value бо 
enable the parties to take the ease to His 
Majesty in Couneil, I propose to deal with 


‘all the questions argued before us. 


` The ‘facts of the case are these, The 
father of the’ Ist respondent obtained 
usufruetuary. mortgages of the suit villogo 
in the years 1884, 1888 and 1892, Owing 
to the embarrassed sireumstancas of tha 
mortgagor, the Rajah of Karvetuagar, ths 
Oourt -of Wards took possession of tho 
estate in the year 1900-with a ‘view to 
liquidate ihe: dsbts and eoutinued io розвез- 
sion till 1905: when it relindhished’ tho 
management, The mortgagae -was dispos- 
sessed of the "village when the Ooart took 
possession, "Therenpon Һе ‘sued оз ‘the 
mortgage in 1901. Тһе amount dua under 
the morigago was `адгае1 fo and a во гәз 
was passed for over 28 lakhs of гарЗэз on 
the 29th Septembar 19083. ‘The desras mado 
the amount payable on or before the 29th 
Marah 1904. - The other Киш of the 


( quac С. оза 5 I. A. 6s; 1104, Jar. 172; 1 Ind., рес 
N. 8 

. (11) 18 В, 224; 9 Ind. Deo, (X. a.) 657. 

„бао 4, тд. W. ж (ае) 289, 6 Ind, Deo, 
Ne 8 , 
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H denreg,ambich. have - кин оп. the deter- - 
' wipatipnyof: the,eare.arg;these:—The. deerce-. 


holder. wp; declared, entitled.to.all arrears 
of: rentaor..ingome, due, from. the mortgaged 
property, prior. to; the: date on, whieh the, 


. Сопгі of Wards.took, possession, namely,. Fasli 
~ 13107" The, deeres also. deglarad that; the. 


degree: holden. was “entitled. to, the, net rents. 
and,-profils of,-the,mostgaged proparty, from, 
Базі : 18103: during ethe;period that the, Court; 


of ‘Wards, wasin. possession, An. application. 


to; е0. tbis desrey wag , made. in., 1905 - 


andi, As, sill, pending,,, ' The, deoree, holder, 
took. possession. on. the,  relinquishment, 
of- vongession- by. the; Oourt, of Wards, in. 
1905 and is, now; in, possession, The oi. 
ginal. deereo, holden. died. andthe, exesution. 
application 119, being,- condusted — by the., 1st: 
‘respondent, his. son, Тһе. latter. exosuted. 
a. doeumonf i in, favour; of, the: apnellant.on,, 


-the Ist October 1917: for a consideratign.. of. 


` vendor, the, Ist: -төзрб indent, 


posu eta;ion,t ака п 


Rs: 2,89, 000 and.odd. The..exaat, mature; of 
this doenment is one of the, mein, pointa.. for. 
egnsideration,. in, thisy, appeal... The; pregent 
applieation.,. was, made in, October. 1918, by, 
the: appellant, for permision., to. be, allows. 
ed. tog join, in- the, exseution-apphiyation, 
orin.the, alternative, t to, ; allog b im to-exssnte. 
tha..deoree. for. himself. andon, ,behalt, of - his. 
tions. yen raised, to, Md predam. "The 
t x 


points arising “tos dessin, are, 


п, 


' these;:—, 
„ 0), Whether. by: "viride. of the,etipalation, 


ins the desd, of, transfer, ‘the ‘azpallyot, 


18; nob, entitled, ty, iim iny ths exesntion,- 


. (2)... - Whether, "under, ОХХ, т, 10; of 


| the; Code, of. Civil. Progédure, the.appallaat. 
| is, entitled, to join. in. tho,exerution; and... 


. (3), Whether. ucder. ХХ, re, 15, of, 


the,Cade of, Civil; : Proapdare, “the appellant, | 
_iggentitled., to; lai įm: "thatthe, болада, of, the. . 
"eperniion ool ^be in, his hania., . 


m Pagh, of, реве: “questions. ,iovovles, tha, 
amber of s anbaidiary,qu we. 


алайа. the. first aneation, tho, conten; > 
tion for the appellant i is that the doenmant 
shonld bə rezarded'as a transfer of an- 
gighth, share in thed decree, | with-an agraement 
regarding the mode iu which. that transfar 
shonld ba. effestuated:: һе, eonten' im: for 
the’ respondeut! i8 that. the "оса теді, dogs. 


INDIAN: OSHA, 
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' epntention of Mr. 


.Varions, obieg. 2 


ON ‚(1992 


not effess a transfor... of- any ‘partion-of* the 
decreg,. ‘that, the, doonment only.réfer&. ta the 


money: whieh. may, he.renlised..by.the:trane- . А 


feror an the fupd.ont of. whieh; the, transferee f 
вап caim: payment, of ап; sejghth, peri-when : 
the; same:is.realised... К ‘ 

I am, inelined to -the., view. that. a- . portion. 
of the desrea "was. transferred, The fapta. 
set. out,by,, me, indiente. that the, ;amount dug 
was already, settled... “Provision. forsompros ` 
тівіге; either. through: Oourt, or ;by. private ^. 
arrangement shonld,. therefore; be., referred 
to, matters, not-agreed . проп, pamely, the. 
amount, due, аз: arrears,of. rent. when- the 
Court. took; possession. and; the. amount: dug. 
for. the, period, the Oourt: ‘of, Wards. was , in. 
possession. f am. unable. to-agree,. with. the 
-Rangasharjap-thatcander. 
th’g dosument no. .interast;was, intended to. 
be, ereated. in. the. deeree, Tho.. ‚ pygamble, 
begins- by- тгауірв; thata, 191 per sent. in the. 
decree, amount; was, intended to be.transfer~ | 
řed; and . also. effests а agnveyance-of. that 
percentage. of the decree. The reference, 
to-the vendor. being: left updisturbad in.. the, 
condusty of. the. exesatign. proepedings:rather. 
strengthens. my view. If.it waas, intended 
to-sonfer-a.right , merely, toane foran. eighth; 
portion cf. the, sums,’ that.myy,, be... ‘realised, 
there, negd, not. haye, bsen any; referenco- 
to; the; eonduot. of the, execution. prooeed-. 
ings: 

What: the.parties,. contemplated pwas-that. | 
the, vendor. who. still, retained: the, , Sevens. ` 


` eighthssbera, in the, desrep,, should not, ba: 


interfered, with by, the, .purehagar- ine. Abe 
cond: of. the exconticn proeeadipge. . 


‘No, particular form of words. is neczasary: d 
to transfor. an interest, in-a- "desree; "We: 
have to look at the substance of. ‘the- tran: 
sastion. In my opinion,, "the; wordiag. of 
the dosument and the objest aimed ‘at suggest. 
thát a pórtion, of the decree was transferred. Ку 
r ‘may, say, ag once. that: the wording-of-the. . 
‘document: is- not-erediiab!e to the draftiman: 
and ‘it js surprising that а Naitulottais Obetiy.. 3 
should" ‘have “allowed '‘sugh а dooument:as this 
to be exeocated; without taking. proper-“lagal - 
advice. Notwithstanding the defestivo. lan- 


` guage. employed; Ihave come to the eonelusion. 


that. the, appellant was в ‘transferee ofa. 
portión of the deeree, `: б 


The next. question is, "whejher: the: appel: 


lari ia. .debarred.. feom- elaimiug; to. oin, in. " 
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the ..exesution, Mr, К. Srinivasa, Iyengar, 
o3ntended that. the „position , of the vendor, is. 
that ofa. trustea,or эп agent, Tt is nnnoees-, 
sary, to eonsider the question. of- trusteeship,. 
‚аз, in my. opinion, the vendor . eonstitnted: 
himgelf.- the agent of the. vendee i in respast ; 
of ;exeention, А. person. =who- acquires a. right. 
in a decree isjordinarily entitled: to join., in. 
thy, exesution. That. is a. lega]. right ; if. 
may. Бе. орап t5,  queàtion, whether euh. a, 
right. 990, Бе renotineed.- Grantiog that , dt. : 
sàn, be, is it.not open; to the person who. gays. 
the right-to. subsequently, withdraw from it ? 

. If the Ist respondent, was only the agent, 
for condusting: the exceulion, whatever rights 
he, may: have. for damages: -for the revocation , 
of ; the; authority; tho. ‘appellant, ів. entitle d: 
to. putan end.to that. ; agency, It „18, trne; a5. 
argued. by; Mr, "Rangasharior,. the language. 
‘of the. indenture. gives to the, vendor . absolute . 
right £o. eonduct, ihe. execution, and there ara, 
also powers to compromise, and to. settle , the” 
amount Ъу,. private , arrangement. It may, 
ba that; the.. presence of the. vendee might, 
projudioially, affeet-these operations by., the, 
verdor ; but sush,a. breach „еко. be com pensata. 
el.for.in, damages. ав, апу other: agreement. 
of .ageney. whieh-is broken-by;. the prinsipal: 
ean bs І; holdthatitswes. witbin, ‘the power.. 
of. the:appellant to; .ravoke. the authority, and 
to,insist проп ћів., being. resognised | by the: т 
Court ag a: desree- holder. 

' The next, question,,is ong оп whioh: спе, 
siderable lag iseumen was brought to. brat. 
With, а] respect, Doannot, belp, saying that- 
the Legislature instead of elucidating. what: 
was, supposed to ре somewhat: doubtful; under 
the; old Code; bas clonded the issue, in the, 
procent Code. The question, ia, whether 
under O, XXIL r;.10, the person (оп whom, a, 
portion;of в an interest in a. deeree has devolvad- 
ean apply, to ‘ba. added вав party, in. the exe- 
ention, proeeedings; Under. the. old Code, 
Chapter, XXi, whioh: -began. with. geolion. 361; 
andeuded.with: seetion, 372A, Жаз, held i in, 8, 

general way, noi.to; apply і to exoontion, propsed- 
ings; · 1619. noi;nesessary. to) refer; to all the; 


authorities.quoted in. thie coninecsion, Ishall” 
briefly refer.to some of thom, 
The: earliest. desision. was, that of. the 


Y. Li run ecd Khatoon (10). That was ‘not 


a: ease: of. dévólution. In. that: ease, the 
father . .who, bronght . a, snit die before 
décrie, "In^ his place ‘the “mot ery Y Was ; Р 


brought , 2n the. resord anl,a deores, was. 


obtained. In execution, the. son, whose 
legitimasy.. маз denied, applied to. bə 
made a, party, The desision. was. with 


reference | to. 'e8etions . 102, and- 103 of, Aat 
XXII, of Y. 6l Their. Lordehips Baid : 
“That ¢ j 89, A. widow has. already: ‘been. кен 
on record tha son had по right to appl, 
exónation to ba. added. ав. a, "party." ` Бе 
Lordships forther said: ‘This’ sestion mani 


handing. of (е, ahi before Pied hoa 
referenca only to a. stata. of things | existing ' 
before. the, hearing ‘of. the; suit or at, the. 
hearing of the suit: and before and вё the. 
hearing. of the; guit, there was.no Suggestion ' 
whatever, that Wajed had: any. interest what. 
eyer in it ^ So, е. decision was partly 
based проп the labgnago. of. ‘the heading: 
of the Оћарќег and проп the farther, faot 
that. a representative . haying. already’ ‘bean 
substituted in the ,eouraa of. the, „Buit, the son 


had no right to some in later оп, 


In the Aot of 1882 "and: "ію (ће. earlier Act 
of; 1877: the heading. is " Ingidental Proceed: 
inge.” There: Љав. ‘been ro, decision. of’ е. 
Judi oial, Committe, under: the. Code of 1882, 
and ib is. doubtfal whether haying regard to 
the change in. the. heading. their. Lordships. 
w ald, have. ‘coms to the. same eonciusion [TN 
that arrived. at in 2 Caleutta [ Abidunnissa 
Khatoon. у, Amirunniss2 E hator. (1 )].. 

"In Dulari v. Mohan , Singh’ (13) thiee of. 
tho- fcur Judges. of the Allahabad High 
Oourt applied" the Privy Council ruliog to 


а, sace, under the, Code of. 1877, Justice 
Parsons dissented from ‘that view. It was 
also . not. a, éco. of devolution. Gocdall v. 


Mussoorie Bank, Limited (12) is the only 
ente ‘in. the reports relating to deyolation, Tha 
principle, of 2 воль [ Abidunsisia Khatoon 
v. Améirunniesa Khatoon (10)], ‘was applied to 
that, еске, also. The. learned Judges further 
held, that ‘the language of sestion 647 of the 
Code did rof; ‚агае ‘the application, of the 
principle. 

It. should, be. noted, that. the deeree i in. 
this 6889 was. not based c on à mortgage ` аз їп 
the present саве. 

In Gulabdas 3 КА Lakshman Narhor, (14) it 
was ‘held that, exeoution proceedings, are, nob 


(18) 8 A. 759; A. W. N, (1881; 572 Ind, Dec. (x.8.) 
449. 
(14) 3 В, 221; 4 Ind, Jur, 84; 2 Ind, Deo; (s, в.) 149; 


Baa: 
affected by the rules relating to abatement 


on' the death of a party. In Hirachand 
Har;ivandas v. Kasturchand Kasidas (11), 
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which was в decision under Aet X1V of 1882; _ 


it was held that rections 361 to 372 relate. 


to shanges during suit and not to proseed-., 


ings in execntion between judgment- debtor 
and jndgment-ereditor, 

In this state of authorities, the Legislature 
made certain alterations in the Oode. ' 

O. XXII sorresponds to Chapter XXi of 
the old Code. "The last rule of that Chapter 
is in these terms :— 

“Nothing in rr. 3, 4 and 8 shall apply to 
proasedings in exesution of a desree or 
: order.” 


Mr. Rangachariar eontended that the object. 


of this provision was to give legislative sane- 


tion to the view enunsiated by the Judicial ' 


. Committee in 2 Caloutta and followed in 
Allahabad and Bombay. If that was the 
objeat it ‘ig ‘not easy to understand "why 
rr. 3, 4and8 alone should be mentioned 
and not r. 10. There was Goodall v. 
Mussoorie Bank Limited (12), in which it was 
held that even to the ease of devolution, this” 


Chapter was not applicable, still the Legis.’ 


lature has ehosen to provide that this 


Chapter shall not apply to the thres rules ' 


alone and not Чо the other rule, R. 8 


relates to the death of the bole plaintiff’ 
or to the, death of one of the several plaint-' 


iff. R. 4 relates to the death of the sole 
defendant or one of several defendants. 
R. 8 relates to the 
plaintiff, 

The reasonable sonatruetion to be plaeed 
under r, 12 ‘is to hold that only the 
matters mentioned in these three rules are 
not to be extended to execution proseedings, 
The residuary. г. 10 in O. XX(I which 
deals with other cases of assignment, ereation 
or devolution was apparently intended to 
apply to exesution; otherwise it would be 
impossible to give a rational meaning to 
the enumeration of some rules and the 
failure to inslude the residuary r. ‘10, 
Moreover. if we examine the provisions of 


insolvency of the 


the Code of Civil Prosedure a little sarefally, ' 


& reason may he found for the omission, 

In the саве of death of a party, apparently 
the Legislature intended that the legal 
representative should be allowed to exccute 
the decree. Section 47 speaks of questions: 
arising between parties to the suit in whieh 


- (1922 


a desrea was passed'or their reprasentatives, ' 
Section 49 speaks of a transferee of a decree - 
holding it subjeet to- equities. -Seation 50 ` 
lays down that where a judgment-debtor : 
dies, ‘the holder of the deeres may-. 
apply to the Court to execute the same: 
against the legal representatives of the’ 
deceased. There is also section 146 whieh 
is very somprehensive and which provides 
that any proeeeding made by or against any: 
poreon may ba made by or against sny 
person claiming under him. It may be that’ 
the Legislature thought that these provi- 
sions and the definitions of the term 
“legal representative" are wide enough tà 
cover cases of execution and that eonsequently 
the special provisions of O. XXII relating ta' 
the death of a party need not be extended to 
exesution, 16 has apparently overlooked the 
fact that there is no provision for an applica.’ 
tion being made by the legal representative to 
some in. However, having regard to the 
obvious intention of the Legislature, Oourts- 
would’ exercise ‘their inherent power to allow 
the -legal representative to join in the execu. 
tion. This view may account for the ` exclu.’ 
Bion of rr, 3 and 4 byr.12. In the ease of: 
insolveney, the Receiver would be regarded aa: 
the legal representative of the insolvent,: Ab 
any rate, section 146 would cover his case. 
I must, therefore, take it that the Logislature- 
excluded rr. 3, 4 and 8 on the ground that 
provision is otherwise made for cases covered 
by those rules. That will aseount for nct : 
excludingr, 10 from applicability to exeeu- 
tion proceedings. 

There are not many eases under the Aot 
of 1908. Jagat Tarini Dasi v. Rakhal: 
Ohandra Tewary (15) is not very olear. 
Moreover, the question we have to decide vas 
not ‘directly in issue in that ease. On the 
other hand, іп Midnapore Zemindary Оо. v. 
Naresh Narain Boy (16) the learned Judgea 
say that "the present Code (O. XXII, r. 12) 
seems to imply, by the prineiple of exclusion, 
that all the rules of that Order exeopt r. 3, 
4 and 8 are applicable to prosesdings in-execu- 
tion of a decree or order and we are inelined: 
to think that r, 10 is во made appliehble". 

I agree with this view, 10 my opinion in 
cases of devolution 16 ів open to the purehaser 


(15) 3Ind, Oas. 334; 14 ©. W., М, 752; 100, L. J. 


898. 
(16) 11 Ind. Cas. 989, 80 Q., 220 at 226; 10. C. 
ҮР, N, 19: pue 
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to apply in exesution to be. joined a3 party, 
under O, XXIT, r. 10. 

A special argument was ТТИ бо us by 
Mr. K. Srinivasa Iyengar that whatever may" 
-ba the ease with references to altashment, et3., 


in the суйе of a mortgage decree, exesution' 


must be regarded as merely a continuation of 
the original suit. Bhugwan Das v. Nilianta 


Ganguli (17) and Rissory Lal. Ohowdhury v. . 


Raa Sewbue' Bogla (18) seom to {ате thia 
view. І am not, as ab present advised, 
prepared to hold thati in the ease of mortgage» 
deerees, the prasing of a final decree does not 
put an erid to the suit. Therefore, I do not 
bass my deeision upon the suggestion that 
O. XXII; r. 10 is applicable besause execution 


of a mortgage-decree i is réslly a continuation 


of thetuit. 

* The- next question is whether the assign- 
ment of a frasiion of а deoree is valid and 
gives a right to the fractional deoree-holder 
to apply: in exesution. Mr. Rangachariar 
referred to the linguage of О. ХХІ, rr. 15 
and 16 and contended that it is only in cases 
where а desres ia in favour of more than one 
person that it ean be split up, and that it is 
not operto а sale deeree-holder to convey ‘a 
portion of the decree, I see no justification in 
prineiple for this .e»ntention, although Iom- 
fess that the langnage of r. 16 ia in favour 
of the learned Vakil. However, for a long 
time it'has been recognised that a fraetion 
of the decree can be assigned. Kishore Ohand 
v.. Gisborne $ Co. (4) is a ease directly in 
point. In Vencairamantah v. Venhatachtnulu 
(7) the observation of the learned Judges of 


this Court is that a fraction ean. be assigned, ' 


although, ав: pointed, out by Mr. Ranga- 
ehariar, the decision may be upheld on the 
ground that the whole of the exesutable 
deóres was assigned. 
Abdul Hakim (19) із another instance of а 
dietum relating to the assignment of a portion 
of а desres. I am not prepared to diffar 
from thess pronouncements and, as I said 
before, D'se6 nothing. in. principle шак 
aoespting them, Е 


B was next argued that the applieation, as 
presented, did not come within О. ХХІ, rr. 15 
and 16, ` Every conceivable remedy is elaimed 
in the prayer column, Whatever may be 


17) 90. W, N.17. 
(18) 3 Ind. Cas. 099; 18 О. W. N. 787. 
(19) 19 Ind, One, 894,96 À, 904 114, J, 249, 


Ram Ohander Natk v. 


said against allowing the appsllant. to havo 
the sole e»nduet of the exesntion, having 


' regard to the fact that the vendor who ВЫ 


retains a seven-eighth share doas not eonsant 
to that sourse, I think that the prayer that 
the appellant should be allowed to ba a party 
to the exesution prosesdings is one which 
deserves consideration. The learned District 
Judge seams to suggest that in the exereise of 
diseretion, - he is not prepared to grant tho 
prayer, Ho says: “I do not think he should 
be brought on record against the wishes 
of the decree-holder who initiated the pro. 
ceedings and із earrying on those proceed- 
ings.” But there are sertain allegations in 
the petition of the appellant which imply 
that i$ is desirable that he should. intervene 
in exesution owing to the neglect of the first 
respondent. Those matters have bean 
enquired into; although it is not desirable to 
interfere with the diseretion of the Trial 
Oourt, as that dissretion has not baen exercigad 
on a consideration of all the facts of the 
саве, 1 am not prepared to ascept the lower 
Court's sonolusion. 

The faets which I stated at the aigal show 
that the appellant will have no remedy other- 
wise. The Ist respondent із in possession 
and is enjoying the rents and profits. The 
appellant who says he has parted with nearly 
three lakhs of.rupess has had no return for 
it, There is & dispute as to whether tho 
whole of the monty was paid or not. Tho 
Distriet Judge has not expressed any opinion 
on it. lfit.is true that the appellant who 
has paid three lakhs of rupees has not derivad 
any benefit whatever from the transaction, 
the question of the exereise of discretion 
might appear to the Judge’ ina differens 
light, AsIsaid before, he has not applied 
his mind to the fac's of the ease in coming бо 
the conclusion. Та my opinion, therefore, tho 
order must be reversed and the case should 
ba sent bask to bim for disposal in the light 
of the above observations. 1 

.1n' the result the appeal is шшк with 
costs. | ; 


- Mr. A. Krishnaswnmt ‘Atyar, for the Appel. 
lant.—Both the Distriet Judge and tho 
learned Judge of this Oourt have migcon. 
strued the terms of the Indenture. The 
stipulation for tranafer of a 1/86} share to 
the appellant in the desres and tə the 
rents and profits in possession of the pa- 


| `- may Пе. realisad; 
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spiudentitranaferor ‚оөз not: merely- eonfer 
opi arpllant, the, right in; the- assats - that: 
ТЕ gives him, a suhs!an-; 


tial Interest ia.the: decree. itcelfs, 


„ТЕ -thos Indenture, sonfers . on, appellant a. 
` anhslantial right: in, thes deareg there, ia; noz 


` thing: to.. prevent: hia, applying.to-exeente . ibs 


` fha:old Civil:Prosedure Code of 1882 allowed. 


parti transfers of:deeroes,  Kishorg Ohang, v. 
7 (Arsliornes §: Оо. (4); Latchmanan ‘Ohetiy,. v. 
~- Ramanathan. ` Ohetiy. ` (20), Venéatramantah 
Cm. Venkatachinulu (7). The new Code floes 
поё expressly; forbid: it... Seetion. 146. oon 
förs: sueh. derivative . rights., 0. XX; r. 16 
covers. &he.sage., of-part transferees. and: isa 
reproduction of:ségtion 232- of; the old. Cade, 
-Parther,.0: ХХИ, r. 10-also, gives. power,to 
appellant. to: apply i in.exeution. А. prco:eding 
in. execution is. a. ‘proseeding in the; suits 
Virupakshapp2. ч. Shidappa, (21); Shaik 
Davud- Rowther..v.. Paramaswami . Pillat-(22). 
* The.parb: trausferea could; exercise his 
"rights: jointly; with. the. ‘transferor. The 
Indenture. should. not. ba, understood. as 
absolutely restraining appellant. fron, joining 
in.exeontiop; suol. a:.sonstruetion would lead to 
mush. abuse. In. that: cise. the transferor 
` might:;nol- exoeuto;a: .all«or;compromise with 
the: judgment: debtor. and: deféatithe transa 
feree’a righte. Such, a. stipulation would 


algo. be., void under. section. 23. of; the Con: 


tract „Aot: 


e Messra.. 2; Bangachertar and; K. Вавһуат 


Atyangan, fortha. Respondants.—The. dee] 
` ofz assignment gives. no power.to.ths appels 
lant:to.exesute. the. deerep: What. wag 
transferred: was simply.a; share in: "what wag 
An realisation. 
. The.new: Prosedure.. Code dse3 not reaog« 
піке, part transfers: and, therefore, & part 
. trapsferoa. haa.no. right. to.exeeute..O. XXL 
< Ešo 10-expreSsly.. refers. to. applications ід 
а; - pending, suit- and does; nof. caver cases 
after termination of-the.sait, . 
If O. XXII, ғ 10 dos. not: 
appeal: fidin: "the. ‘District : Judga’s. order 
to the High ÜOourt was inoomp»tent. ,: ..; 
e JUDGMENT, : 
. ots Wai; Ord, —Phisis.an:appeal under.the 
Lattere:Patent:from.a., judgment of : Oldfield; 
Jes > SeshagiriAiyar, J (бн, dismissing 


Qe xx. te ] 


(обу) 28 M, ai чам, "UT ME LM 
tzt91)/28. B; 109; 8 Bom. L. Е. 5657, a ne ag 
-4(22)]80; bid, Сая, 7081. M; А J2 o5 thes 


4 Н 


аш the А 


under, bim, "This. General 


an.appeal. from, an;order. of. ihe  Diatrisb. Judge. 
of Chiitore, refusing the. application., ‘of - the 
appellant, who. ,slaims: to. be; A, transferees of 
2,oLe-sighth ‘share i jin. a, -mortgaga-decree,. to 
make. him. apariy toi the exeention, .prosesdiogs ' 
on. tho. -mortgage-deeres i in. substitution, ofcr 
jointly. with. the decree. holder ;. the, ; anestion- - 
has;been raised : "whether. an appeal. Лау: бо і the. 3 
High, Court; from. the, order, in, question. 
Tn. making / that. ‘order, tle. Distriet.. Judge 
purported to. aab '"under.O. XXII, r, 10 ofthe, - 


`Ооде- of Civil -Prosedare, and, 'a8. orders under, 


that. rule Are: appealible, wo, Bre. . bound: i to- 
entertain the, appeal, as held. in. Abdul. 
Bahiman, v. " Ganapathi, Bhatta.. (23) andj 
Latchmanan. Ohetly, ve Ramanathan беш, 
(20). 

‘In dealing with the appeal it wilk be, cone 
venient “to .songider, in the first. plaoe; "whe- 
ther "under. the. present Ood, 8. _doaree , ean; 
part: . transferee . вап "Бе m a, “partys. to. 
pending exeention, proseedings. and; allowed: 


‘to execute if, the transferor, who: had obtained. , 


an. ofder. fcr. exsoution, forbears.. toi executes, 
апі: -eoopndly,. whether. there] has. "been, ,8, part. 


я RUE deere. in- Мазан, and, ДЕ - 


MATT 


for: н da the. dreree. or, 
ing: in the ,exsention. ES 


It was well. settled under. thé- olds Code. 
that: there’ 'could. be- part’ transfers ofva-decreey 
Kishore. Ohand v. Gisterns ^ 7002 (4y 
апа: Vencatramantah: v. Venkatachinulu: 
(7);: and* it- was algo: settled : that: one: ‘of 
several” decree- holders sould: :transfér~ his 
interest, Muthunarcyana Reddi. v. Balakrishna. 
Reddi (8). Г до not. find: аву: во аївпё. 
indication in the new- Ocde that ifs was. 
intended to alter the law. in this: respest.- 
On, ‘the ‘contrary, the: present Code: contains- 
anew general gestion 146 enacting. that, 


s infervens 


‘gave: ag “otherwise provided-by this ‘Oode, or- by? - 


apy, law-for the tine being:in foree, where: 
any “proceedings msy be taken, antapplication™ 
made by or against any person; then.the. ‘pros. 
ceeding nay, be taken or. the. Application may 
be: в: mg іе:ру or ‘against any person. “claiming. 
provision . 19; ‚бо. 
take. ‘effect, nnl:ssib i ig otherwire. provided. vin, 
the Code itself or by any ‘law for the, time 
$ n: 28 М, AA 10M; ds Ж 805, 8 Tad. Pee. & Te) 
69р. 
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beirg,in force, | and, eyen.if it should. be-beli 
that „ the, part.transfer. of) desree.i is not: : pros, 
vided. for in,the..rales, though it. ig. Dob - pro- 
hibited, that; would: nob, prevent. due, Ж 
being, given, to. such: , part. transfers, under 
this ceotion itself whieh- is, wider.than, the 
rulee,, if, it oan. bg.read.ag. antborising. such 
%, part, transfor, The, section., shonló; I 
thivk, һауе а, bens ficial interpretation, . ‘and 
be.read.aa. supplementing the rules, and; aa 
a, part transferee, i ів &. person aiming under 
a, deorep. holder, 1 thirk-it sufficiently. author- 
1808. applieationg in,, exeention; by sneh а 
part trausfereo. Further, section. 232 ot: -the 
old Code whieh was. held; to authorice, such 
an: ‘application i is reproduced; in O.. XXI; r, 
16, and the. fact, that the .oase«of the interest. 
of any: desrea. -holder being,- transferred. ia 
now. exprersly provided for. i in the rule. does 
nol, i inzmy; opinion, show that part transfers 
are. not. covered. by. the rule, and, still less, 
that the. rale. prohibits £ ап; ‘application by. a. part 
transferee, of, the, deeree, eo-as. to. make 
sestion , 146. inapplicnble;. Reliance Љав aleg 
been placed for the appellant on О, "ХХИ, 

r« 10, whieh.provides that-in, other. eases; of 
an, assignment, steation.or devolution of any, 
interest during: -the. pendangy. ofa suit | prosed- 
ings,may, by, leave; o£, ihe Court, be sontir aod, 
by;or age iiiet, the.perron. to or upon whom. цер 
Interest. Fas egme or,dcyclved. , Onsthe other 
hard, it Fas been contended that this, order 
Coen nos, apply to prosesdinga,, in execution, 
Generally, an,epplication for.cxecution is: а 
progegdir g.in.a@ suit, as held in Vivupik- 

зарра. Vs, Shideppa- (21), and. Daud 
Rowther.. у, Paramiswemt. Tili (12), .and;I 
thirk;that, the,precent Code has been. draft 
Єй on this basis. It expresely, provides, zy. 
О. X XII, т. 12; that. nothing.-in, rr, 3, 4 and 
8. “of that ‘Order whieh. provide for abate. 
mente,. ‘shall, apply, to ; execution, and; in 
О, XXII, r.. 4 аб, nothing i in that: Order. 
shall apply to excontion, while, it fontains , го, 
eneh, provision,, in.O., XXXII, ‚азу. to; minors. 
or, Persons of unsaund. mind.wbish must :попаг 
the:leceyba.enually applicable: to execution; 


NA further objestion. has cbeon;taken that an, 
applieation i in exeention;cannot;be;an, applica;. 
tion, ‘during the ,pendeney.- of ввп? within: 
the. meaning.cf. Oc XX1J, г. 10; but; if for the 
purposes, of the Order, applications in ехөап- 
tion, are appligatiors in, suite,, they. must, in; 
wy. opinion, equally forthe purposes; of: tke, 


Order, be.applisations- dung ike безер of 
the guit... 

I, do not, -however; desire to. rest my 

de cigion: .cnathia point; b:cause,in my. opinion, 
tha. terms: оЁ;кесіїор 140: aro.. wide enough to 
erable. tke.Qourt to: -resogpise - part. transfer 
of a. deeree;. 
, Assuming ibat a.deeree may,ba. transferred 
in partunder the present; ‘Cede, the rext 
question. is, how: is, the:, part transferee, to 
enforce, him. rights, He is, much in tke 
patition..cf a. joint; decree holder. under О, 
XX; r. 15. but:doss.not come within tho 
words: of that rule, as. the. decrge has not 
been..passed in.. favonr of: more:pereons than 
one, Rule .15- -provides: that where the Court 
allows.one.of seyeral de oree-holders to executo 
it shall.makesueh provision as,it, may , desm 
neaessary: for. protesting. the, intereat of 
persons who. have not joined: in the. applica» 
ticn., It must: aleo, 14. eer ms: to me, have 
jurisdigtion:to allow.snoh other decree-holderg 
to. intervene-in,a. pending, execation if. it is 
not» being. properly. eorduotcd.. ard, must also 
have juriedistion..to allow apart- transforce 
of.:the.desree.co, to , intervene, if, as-alleged 
here, the. exesnting:decree:holder is not. duly 
prosecuting: the. execntion; 1% would; bs.a 
very unsatisfectcry. etate: cf the, law. ife 
decree-holder: who has, obtained valnablo 
consideration for. a. pzr& transfer. of tho 
decree.were tos be. at. libarty, to abandon 
сг.деЈау 41 o.e xeculion of the decree and defeat 
the.right of the.transferee,. · 

These: being.the general questions.of law 
arising in. the ease, tbe. next:question is 
whether. ike.. deed:ia a transfer.of part .of tke 
d:cree.. It- recites that the, dearee-holder 
has agreed to: assign в осе. eighth.. share of 
the: dearee. amonnt together. with, tho 
securities. therefor and: gces. on. to prov: ido 
that in sorsideration of. Rs. 2,89,000 ho 
aesigna. ‘“all-that, one. eighth: share. in tbc 
aboye. sgid aum. now: owing. on: the sgid 
decree.” Thir, in. my opinion, is.a. оба 
acsignment of-one.eighth of the dearee. Thore 
is». a . farthex.assignment-of one eighth share 
of the .rents- and: profits of. the mortgaged. 
prop:riy. which: were in, the possession 
ofe the. agsigyor deeree: holder as. mortgages, 
butithese.provisions.do. not: affeet the assign. 
ment.of part:of the deeres, 

Lastly; we-have-to. consider .the provision 
that.the exesution proceedings shall be earriod 
оп. in. the.name of the:said Mr. Ladd Gocviu-. 


“R48 


- said Мг. Lodd Govindoss shall be at liberty-to 


- eontinue the Hxesution Petition No, 145 of 


, 1995 in the Distriet Court ‘of North Araot ВВ 
- Mr, Lodd Govindoss : may think proper ‘and’ 
Mr. Lodd Govindoss ‘shall be at liberty to 


compromise ‘the matter in the sourse of the ` 


gaid exeeution proceedings. in any manner 
as .he thinks - proper. I am unable, with 


| great ‘respect, to agree with the conclusion, 


` of Oldfield, J., that these provisions show that 
i6. was -intended not . that ‘there. ‘should be 
& part transfer of the decree, but © only’a 


‚ transfer of а right. to share in any sum that” 


` Lodd Govindoss might. ehoose to resover 
‘under the deeree, · Оп this ‘question Y entire- 
ly: agree with the observations of Seshagiri 
Aiyer, J, -Assuming -the appellant to be a 


part transferee of the deeree, there remains the 


` , more .diffieult question as to the effeot of he 


atipulation that. the transferor is to continue 
the exeeution proseedings ав he may ^ think 
proper. Seshagiri Aiyer, J., was of opinion 
that these. ‘stipulations merely established a 


.' revoeable ageney which the appellant ` was 


M 


at liberty to revoke. 
before us, that, even if this be not so, and.the 


- stipulation goes further and prevents -the 
appellant from intervening in the exeeution, - 
' it would be invalid as opposed to the pro- 
visions of &estion 28 of the Indian Contract’ 
„Act that‘ ‘ every. agreement by which ‘any. 


‘party thereto is restricted absolutely: from 


enforeing his rights under or in respect of © 
‚ any 'contraet by the usual legal proosedinga 


‘in’ the ordinary Tribunals” is void to that 
extent.. lf the stipulations in question have 
‘the -effeet of restricting the appellant abso- 
И 7 Лабеју гош enforcing his rights in execution 
Сава part transferee of the deeree, I am of 
orinion . that they are void under the sestion 
and dre no bar to the entertainment of the 
-present applieation if a proper case is madeout, 
‘Subsequent. to the transfer the transferor. 
 deereo-holder," 4n my opinion, is in the sama 
‘position as à joint deeree- holder who has 
- been allowed to: exeeute under О. XXI, г, 15. 


. Ай I have already said, Г think the other ' 
' joint deeree-holders have a right to ask to 


be allowed to intervene at any stage of the 


. execution if their interests are not adequately. i 
protected and I think that, equally in thé _ 
part. 
: transferee, should be allowed to intervene and - 


present ‘ease,. the . appellant, the, 


oven given. “tho ойон: ot. -the © seein: 
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- doss. (the transferor) as heretofore and the. 


It has also been argued - 


‘or 191. 


.snoh. subjects. 


(1928 

+ 
proéeedings if.& proper ease is made out. 
As the -District ‘Judge has not dealt with 
this adpeot - -of the case І would allow the 
appeal, got aside the ‘order, "aud remand tho, 
case for disposal aseording to law in- -the light 
of the above observations. -, . 

„Бракове, J.—t agree that the judgment of 
Seshagiri Aiyer, J., who was for allowing the. 
appeal “against the- District. ` Judge's: order... 
refusing leave to the transferee. ‘Muthiah ^ 


Chetty” to continue the “pending exeóution ^ A a 
` proseedings in Execution: Petition" No. 145 - 
. of 1905, should be upheld ` in this Letters. : 


Patent Appeal. 

Oldfield, J., who differed’ from him; did 
so for three main reasons, which, are, (1) 
that in his opinion the appellant had not 
obtained в · transfer of the desree, (2)- that’ ~ 


‘the District Judge’s exercise, of diseretion `` 


should not be interfered with, and (3) thatthe - - 
Oivil Prosedure Code does not provide any 
procedure for allowing - & transferee - of a 
partial interest i in а desree to earry on pond- А 


ing ‘execution proseedings: еше by his И 


transferor. . 

On the first ee he -was of opinion 
that under the terms of the Indenture the 
appellant obtained only the right to 
recover: his' share from the fund eomposed 
of realisations under the decree or the profits 
of managemént ag that fund might come “into 
existente, 

Now the Indenture provides for the arsign- 
ment to the share-holder of "one. .eighth share 
per sent. of -the decree -amount 
together with the securities therefor: and the 
outstanding arrears: of rents and ргобёз ав 
standing on the date of the agreement thet 
may be realised. 

A fund implies oolleetion and ita existence 
might be gathered from. the creation of . 
rules for. ita formation, ita management, and 
the eustody of eash belonging to it, but 
the Indenture- is singularly silent on 
The arguments. -advancad 
by Mr, К. Bashyam Ayyangar on behalf 
of ihe: réspondent really -amount to this, 
that. there was a transfer of the debt with. 
out -a. transfer of -the deeree. 


was passed the debt becanie’ merged ‘ in it 


‘and seased to exist independently of it, I con- 


Bider^that: under the Indenture there was 
У transfer of a fraction. of tho desreo amount 
and of а farther interest i in the deeree-holder’s 


4 


That isan ` 
| impossible position, for as soon as the decree" 
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right to enjoy the rents and profits from - 


villages mortgaged to Lodd Govindoss, 

` Т oan sea no. objection to the assignee of a 
portion of a decree being allowed to eome 
in and execute it on behalf of himeelf and 
his eo-decree-holder under О. ХХІ г. 16 of 
.the Code of Civil Prosedure provided that the 
Court imposes underr. 15 sush terms for the 
conduct.of the execution  proseedings as 
may be necessary for the proteotion of the 
interests of othere, such as a direetion for 
payment into Court of sums realised under 


tke н Kishore Ohand’-y. Gisborne 
'(4) Muthunarayana.- Reddi v. 
pe Reddi -:(5), ^ Vencatramantah 


v. Venkatachinulu (7), Gyamonee ү. Radha 
_Romon (24) are decisions whioh, support 
this view and Dewar. Buksh Sirkar v. Бонн 
„Јан (%5) shows that no distinetion should 
be made in this seonnection between the 
institution of exeeution proseedings and the 
.eontinuation, of such  proseedings already 


begun by the assignor deurbe: holder. which. . 


are still pending. 

On. the second point J ат of opinion 
‚Њаё the transferee deeree-holder's right of 
-exeention should not have been made to 
; depend ‘upon ‘the diseretion of the ^ Court. 
-.[See Asad Ali Mollah v. Haider AU. (26) 
^ where the shange of language between gea. 
` tion £32 -of the Code of 1882 and. O. XXI, 

‚т. 16 by the omission of the words "if that . 
; Court thinks fit" is alluded to]. The dis- 
‚ eretion ‘of the Court should be sonfined to 
_ laying down thé conditions upon whioh 
.execütion should, be allowed. td proceed, 
-There is. no room for the exercise of- the 
. Court's. discretion otherwise, : 1 further 
think that if the Distriet Judge's, grounds 
йок the exercise of this: diseretion appear 
to be ill-fonnded the . Appellate; Court 
-should in any ease interfere, We have here : 
‘an assertion. on oath -by the appellant that 


the respondent, Lcdd Govindoss; is improper- , 


:ly. déleying execation, which has not baen . 
-contradisted - ‚ою. shown to be false, i think 
that Lodd’ Govindoss: was the agent of the 
appellant under the agreement for résovering 
, what „was , due as the Appellant's ‘one-eighth . 
share in the. decree -and the : pale: Pee] 


E (24) 5,0., 592; 2 Ind. Dec. (х. в.) 984. 
(26) 26 С; 260 ab p. 268; 8 0. W.-N. 2225" 18 Ind, . 
` Deo, (x. в) 165. 


(26) 6 Ind. Gas, 826; :88 o 18. at P ‘21; 14 0. Ww. m А 


^ 


918, 12 Cali 180; < `: 


г. 10 as to devolution of 


, assignment 
_ the deoree holder’s entire interest, The result 


, must go,-bask to the 


of the mortgaged properties and that 
under sections 28 and 203 of the Contract 
Act, the appellant was at liberty to revoke 
the authority he gave in the Indenture to 
his agent for earrying on exeeution prcceed- 
ings in his own (agent’s) name if he aeted 
vrejudieially to his (prinoipal's) interests 


in respeet of his one-eighth share. 
х On the last point the general provisions 


of seetion 146 of the Oode of Civil Pro. 
eedure and the spesial provisions of О. XXII, 
interest during 
the pendensy of a suit appear to бе ample 
authority for permitting the assignee deeree- 


"holder to sontinue the pending execution 


proceedings. Although О. ХХІІ is headed— 
Death, Marrige and Insolveney of partiea 
‘the use of the word ‘assignment’ in r, 
.10 implies that transfers of interest nier 
victos are included. | 

The observation, though obiter in Midna» 
pore Zemt£ndary Оо. v. Naresh NarainRoy (16), 
that the oxpress exelusion by r. 12 of the 
'"applieation of rr. 3, 4 and 8-of О. XXII 
from exeoution proseedings implies that the 
.remaining rules are applicable even in exe: 
eution eommenda itself to my mind, In 
ihe note to r, 12 in Ameer Ali's Civil 


. Procedure Code there is an observation ta 


the same effect. The observation in Sita- 
ramaswamy v. Dulla Lakshmi Narasamma (27) 
that r. 10 would not apply to devolution of 
. interests after the termination of the suit 
was one made with striet referancs to an 
appeal. ‘The learned Judges held that sec. 
iion: 145 would cover even appeals. 1 hava 
already dealt with the objection that tho 
to the appellant was not of 
is that the appeal susseeds and the osso 
District Judge for 
passing orders under О. X XI, rr. 15 (2) and 
16. Costs to- abide. 

Kumaniswoml автал, J, —Thia appeal arises 
out of a differense of opinion between Old- 
. field, J. and Seshagiri Aiyar, J. aa to the 
-right of. the appellant who claims to ba 


‚в transferea of part of a deeree to come 


on record andto sontinue execution pro- 
,seedings, . The déereo is a mortgage-deoros 
.for-Rs. 21,21,000 passed in favour сї 
` the respondent's. father who, was a morie 
-88290: din" Possession on the 29th September 


(QD) 48 тай, Cas, 840; Al M, 510; 8 L. W, 21. 
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1903 in "respsot of whish^éx8eatión procasd» 

args ‘were fildd ‘by the decrda-Holder on the 
38th: Desombor 1805 ‘and on the : deorea- 

tholder’s"déath 'sontinüed by’ the’ respondent, 
‘hig ‘son. ` Оп: tha ‘Ist -Ostobes 1917 the 
raspondens executed an Indenture in 
fayour ‘of the ^appallant “which, aspellant 
contends, transfered to'him ‘an eighth share 
‘in’ the'amoünt &esüréd by the decreas fora 
-Gonsideration ‘of ‘Ra. 2,89,000 and ' which 
respondent states ‘was Only^an azsigniient 
of "an eighth ‘share “of the sum that might 
-bə ‘ultimately realised, The appellant -on 
‘the ‘strength of ‘the deed applied ёо the 
‘District? Oourt to be brought on record 
өз assignes déoree-holder and to exesnto the 
'deeree either in substitution ‘of or jointly 
‘with the respondent. It was alleged that 
“the respondent | was conduoting executidn pro- 
ceedings in a manner prejudicial to “ile 
appellant. -The sprlication was opposed by 
-tHo réspondént on the ground thas Le ‘was 
"nob entitled to apply for the relief c'aimed. 
The Distrisb Judge held that there “wis a 
‘transfer of-an eighth share in ‘the ' desree 
but ‘that appellant was nct entitled to the 
“relief ‘claimed, as the deed o? transfer*stipu- 
lated that cxeeution. pradocdings were to be 
"earriéd Gn: by the respondent, ard that ав 
"there "as'a contrast: that he would not join 
in the-exeeütion-prceeedings, Не -did not 
“go into the allegations made against the 
"respondent but -aonténted himself with stat- 
‘ing that the holder- of 7/8th share would not 
“pact in'a niannér-prejudieiàl to- the appellant 
"who had an eighth skare only. 

‘On appeal Oldfield, J. was of opinion that 
-the’appellant was not in law entitled to 
‘the relief he claimed, while Seshagiri Aiyar 
“J, took the contrary view. I agree with 
“the view: taken by-Seshagiri Aiyár, J. 

"So far as the Indenture dated let: October 
1917 is eoneerned I am of opinion that it 
is “an “assignment -of an‘ eighth “shara in the 
deérée. This preamble’ ‘distinetly states that 
‘Liodd Govindoss “has agreed to assign to the 

"Bhare-holder'P. M.'A. ‘Muthish Chettiar 
"ore-eighth share or twelve and half-por sent, 
“of the 'desree amount together with the 
securities therefor and the outstanding 
“arrears of the rents and.‘profits as- standing 
“on this day that may be. Yealised (secord: 
iig: to the ‘aeoounts ‘of the Talaq Ова) ' 
for a conaideration of Rs. 2,89,000." The 
deed proceeds to state that in‘consideration of 
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ius 


the siidsan Todd Govindoss assigned ' “all 
ths one-eighth ‘share in tho abtve raid: sain 


. now ówing-cn -tha said ‘desree “as “herein- 


bsfore‘ mentionsd and оре eighth- share ‘óf 
the arrédrs of rents and profis now “due 
and"may b» ‘realized and hereafter to bssonie 
due and may ‘ba rasl'sed on'the said destée 
апа ofall'otherkeourities for the' said décree 
amount to ' whieh Mr, Godd Govindois ^may 
Ъз entitled.” Tha. transfer was subjssh “to 
eertain conditions. -Exsca'ion  prosaáedings 
wér8-to be sarriad ‘on in ‘the name of: Lodd 
Govindoss as herelobefore ‘and he 'was: ài 
liberty -to eontinue the exeeution prosdedings 
in Hxeantion Petition No. 145 of 1905 ав ‘he 
may think ‘propar arid be at liberty towntar into 
‘any compromise he though fit. If the exosution 
-proseedirige -restlted in ^a sale the appellant 
was éntilléd to an" eighth share cf lands 
"purchased by the dsctee holder himself or 
to an‘eighth share in the ‘sale p‘oszeds' if 
the lands were pirshasei by вігабазге. “A 
private sale of the’ property  somiprised ‘in 
-tha deoree was to be mada on eorsaltatión 
with Muthiah Chottiar, the tranaferse, I 
think it is e!ear from tha ferms that what 
-was transferred was an'eighth share -of-the 
‘decree and not simply'& right бо :вһате · іл 
the amount-that might bs realised, the trant- 
‘feree having no interest inthe decree itself, 
The preamble is alear and refers to the transfer 
of an eighth share of the desree. Tha elau:e 


‘allowing the transferor to continue axesntion 


- proesedings in his name and giving him power 
‘bo compromise are explainable by the faot that 
the transferor retained "7/8:h share -in ‘che 


-decree and wanted to sesure a predominaticg 


right in realisation. If all ‘that was trans- 
ferred was only a share in the fund ‘that 
‘might be ultimately realised nothing ‘would 
haya baen‘ easier than to -haya said s». 
The whole 6впог оё the dccament showa 
that ib'was the one-eighth shara ‘in the 
- déeree that was transferred. 

I do not think there is anything in the 


-provisions ‘in tho Oivil Prossdüre “Coda 


prohibiting the transferof'& part of a déoree, 


-In ‘Kishore: Ohand v. -Gisborns :& Оо. ^ (4) ‘a 
- desree?holder assigned ‘a twalve-annas shara 


of the вовіз dwarded to him and ‘tha 
transferae applied for the exesation of the 
dosrae. It ‘was"sontendei-on apdeal ` that 
"as the‘ transféres purahássd only a portion 
"of tha decree he had n» right to bsg1i5- 
stituted in plase of tho d33r33-holigr aal 


oo. Rix) 
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*pórmitted to'ex-eute, It wos held- that 
‘there ‘was "no ‘prohibition ‘in ' the: "Civil 
'Prosedure Code’ against ‘the transferee of 
“a ‘part of ‘the-desree executing the deerae 
"wubjest to any equities whish the 'judg- 
.thent-debtors may have against the original 
* deeree*holdér "and subjeat ‘to the interest 
of the origiaal'dearee holders retained -by 
“them”being safe-guarded. 
?In -Muthunarayina Reddi v. Balakrishna 
- Reddi (5) it was:held that there~was o 
«prohibition against ‘one of several decree. 
“holders “Assigning his interest in the deeree 
сапа the assignee applying for exeeution. 
-In ‘Vencatiramaniah `v, Venkata: 
chinulu -(7) 'в deeree holder who cbtainsd 
"а desree for maintenance; transferred it in 
тво far as it related: to the srrears&corued 
‘due. · It was held “following ‘Kishore Ohond 
"v. Gisborne & Co (4) and Muthunarayana 
© Reddi ^v. Balakrisin1 -Reddi (5), that -the 
'"astignment of -part of:a decree was valid 
-and "tEe'tranzferee-of sueh part could exceute 
the deeree, | 
-If в traneferao of a part of a decree 
cin apply ‘to execute a decree he is equally 
‘entitled to ‘apply to continue execution 
'proeeedipgs already instituted by bis trans. 
"feror. · Та Dewar Buksh Sirkar v, Вани Jali 
(25), it ‘was-held that an assignee’ pending 
"exesulion  prosesdings' can ‘continue the 
'exesution prcceedings, as there was nothing 
- in the "Code to prevent the Court’ from 
resognising “the trasferee ss the person to 
go on with the exesution in casea where 
- thera waa'an assignment pending exesution 
procéedings, In ‘faet ‘to hold otherwise 
would lead to greathardaliipand nesessitate 
proseedings "being -commensed de novo. 
- A fresh applioation may also be barréd. 
I-see ‘nothing‘in the -present Code of 
~QOivil: Procedure preventing s& transferoo of 
‘part of a désree from applying to the Court 
to bring him on record in the · exeeution 
"proscedings and allowing him to exeeute 
‘‘the .“déeres -either along with or in sub. 
-Blitution for' the decree holder. Section 
-146 -of the Code -is very general -and 
"provides ‘that where  proseedings ‘may 
. be*taken ‘or ‘applications ‘made by ‘or 
against: any- ‘person, * ‘then ‘the ‘proseedinga 
"may be:taken or'the application- may · be 
made Бу ‘or-against’any person, elaiming 
finder -him, ^O. XXI, r. 15. provides for 
. applieátions: for exesution by one or more 


joint -deorée.holdérs in ease where a деегеё 
‘has been _Batsed jointly in favour of one 
‚ог more “persons, Rule 16 provides for 
‘the interest of any decree holder in the 
‘decree beibg transferred and émpowera the 
Сопг%' Чо execute the desree on the applica: 
“tión of the transferee in the eame. manner 
‘and subject to the same sonditions as: if the 
‘application was made by such decree holder, 
- ‘If assignment of part of a decree is valid 
І do not see why the assignee should not 
‘apply to be allowed to exeente tha decrea 
"jointly with the decroe-holdor interested in 
the remainder on the analogy of ‘a jcint 
decrea-holder applying for exeantion under 
r. 15, "The words of testion 146 which 
‘are very general’ do гої prohibit this and, 
to long as there is nothing іп О, - XXI, 
тг. 15 ата 16 entting down the right 
secticn 151 will empower the Court fo 
` grant: relief by applyir g-prirccigles analogous 
to rr -15 and 16 and give him relief 
even assuming -that the rules would not 
in terms apply. Where rights are conferred 
"by the вєвёіопв of the Code and по. proe 
vision is mace for a particular set of facte, 
I think Courts ought to apply the : proe 
„ Visions of the rules whieh are nearest in 
“point with sush modifieations.as' may be 
neeessary and not refuse on the ‘ground 
"that the Legielature has not made provision 
"for &' partisular sase, though -within ' the 
-generality of a seetion of the Code. "The 
"Object: of seetion 151 isto give such power 
'to Courts and to prevent a failure of 
‘justice. In cases of transfer of part of 
a decree pending exeautión I think the 
preper course is to allow the transferee 
to be brought on record in execution pro 
ceedings and' to treat further proceedings 
as'if it was а joint petition by the trans. 
"feror and transferee, Even if r, 10, О, XXII, 
"does: “not apply to exeoution prossedings 
-owing to the rule referring to pending 
Suite, I'do not see why the same prineiple 
Should nót' be applied. During the pendeney 
of the suit'a transferes of'the whole or 
-any part of the interest of the plaintiff or 
-ong of the plaintiffs is entitled to е 
brought on résord'and there is'no' reason 
why a’ transferée pending ` exeeution · pro. 
-caedings shonld'not'be given similar feliaf 
‘especially’ asthe transferee can-only work 
out his rights Бу exeention,'and a 'denial 
of the: right ‘simply’ booause an exeouticn 


Ы 


850° INDIAN CASHES, .. [i 
| MUTHIAH OHRTTIAR t. LODD GOVINDA DOSS KRISHNA DORÉ. ` 

petition by his transferor was pending in саве he shows that he would. be otherwise 
would lead to grave hardship in ease the prejudiced. Even if the agency is one 
‘transferor is negligent ог hostile, . The  soupled with an interest there ‘ié nothing 
' ' present Code gives the Court no dissrétion (о prevent the prineipal from acting where 

, to allow. a joint deoree-holder to come on the agent refuses to act, or acta in a manner 
record and exeeute the deoree. It will, of which is prejudicial to the interests of the 
eourse, ba open to the Court to give the  prineipal, especially when sneh. a course is 
condust of the proceedings to such of the - not required to.eafegnard the agent’s interests 
petitioners as it might think fit after taking owing to а sonflist between the interests of 
proper steps to secure the interest of the the prinsipal and agent. An agent coupled 

' others. -with an interest is as much bound to aet bona 
х The legal ‘right . of the petitioner toj join © fide and inthe interests of his principal as any 
an execution proceeding being, in my opinion, + other agent. The slause giving Lodd‘Govindoss 
‘lear the question is whether the terms of -the abaclute diseretion to compromise would 
the deed of transfer in his favour рге. be unaffected by any order brining. the peti-. 
elude him from exereising the rights., The tioner on record in execution proceedings ав 
“clanse- in ihe . deed relied on ruos аз .thereis nothing to prevent Lodd Govindors 
'follows:—''That the exéention proseedings from entering into a compromise. So long as 
shall be carried on in the, name of the thereis no fraud or collusion the Court will 
‘paid Mr. Lodd Govindoss as .bsfore and record the compromise and would ‘disregard 
‘that the said Mr. Lodd Govindoss Krishna apy objeetion of the transferes, who under the 
does shall be at liberty to continue, the deed oféransfer in his favour has deprived 
Exeautioz Petition No. 145 of 1905 in the ‘himselfof the right to object to bona fide come 
Distriet Oourt of North Argot, as Mr. Lodd promise of the claims under tho deeree. 
:Govindoss Krishandoss may think proper and If the elauce as to Lodd Govindoss continu- 
Мү, Lodd Govindoss Krishnadoss shall also .ing exesution proceedings in his name amounts 
' be at liberty to compromise the, matter inthe in law to an atsolute prohibition of the 
eourse ‘of the said execution prossedings transferee from exesuting, I think: the.:clanse 
„іп апу шөппег as he thinks proper.” І ах of.: would be invalid as falling underseetion 28 
opinion that thie clause does not amount to В . ofthe Contrast set whioh renders every 
negative covenant whereby the transferee pre- agreement by which -a party thereto is 
eludes himself absolutely from having. any- . restrieted absolutely from enforcing his 
thing to do with’ execution proceedings under. .rights under or in respect of” any eon- 
all contingencies. It. merely amounts to ап trast by the usual legal procesdings in tha 
‘appointment of Lodd Govindoss as the ordinary tribuuale, void unle&$ it ean be 
 transferee'a agent to realise the amount brought under the exceptions tothe seetion, 
under the decrees. It is nob аю agency  Theonly way to realise by legal proceedings 
-oonpled with an interest, as Lodd Govindoss {he fruits of a deeree whieh has been 
had no lien, charge or octherinterest inthe transferred is by exeeution and when there 
‘eighth share transferred to Muthia Chettiar. has been an absolule transfer any. direction 
His interest is only- in the 7/8th sharenot -that he shall not, exesute the deeree under 
_ transferred. An arrangement between 60- any oirenmatanees would bə а restriction 
: owners whereby one person: is empowered repugnant to the interest ereated and ro 
.to do certain acts for the benefit of - all inoperative. 

-of them would not make the.agency:one _ . Jt was eontended by the appellant during 
- coupled with an interest во as to make it irre- ” the eourse of the argument that O;X XII, г. 10 
. vocable. if his conduet: is- prejudioial to the : applied to exesution proseedings and referense 
other eo owners, The agreeement that Mr. , was made to the fast .that r. 12 provides: that 
. Govindoss was to continue the. exesution nothing in rr, 3,4 and 8. shall. apply to 
proceedings in his own name would, no doubt,- “proceedings in execution of a deeres or order, 
be an important factor in determining .thus making the other . rules : applicable, 
"who should be given the conduct of the exesu- , Reliance was placed on Midnapore Zeinindary 
: Мов proceedings, but T do not think it isan ~ (о, v. Naresh Narain — Roy.:(16) "where 
_absolute bar:to the transferee applying to be . Casperz and Sharfuddin, JJ:, observed. "The 
added as а party to the execution application present Oode (О. ХХИ, r. 12) seems to imply, 
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by the pringiple of exclusion, that all-the 
rules of that Order except rr. 3,4 and 8 
are. applicable to proseedings. in execation 


of a decree or order, and we aro.inclined to- 


think that r..10 is so.made applicable," 
These observations wera ob'ter, as the learned 
Judges began by stating that as the ease 
‘was one not in’ exesution of a deeree it was un- 
neeessary to decide the point. Rolianes has 
"been plased by the respondent on the deeisions 
passed under the corresponding saetion in the 
` Act of 1882 and to Jagat Tarini Dasi v. Rakhal 
Ohandra Tewiry (15) and.to Sitaramaswamy 
v. Duba Lakshmi Narasamma (27). where 
it was. held by. Seshagiri Aiyar and 
Napier, JJ, following Subbu Pillat v; Ranga- 
swami (28) that O. XXII, г. 10 does not apply 
to applications after the termination of the 
suit, I am of opinion that O. XXII, r, 10, which 
expressly refers to assignment, creation. or 
devolution, of any interest during the pendensy 
of a suit in terme, excludes applieations after 
& final desree has been passed. The words 
“pendency of a sait? mean the interval 
between the , filing of a plaint and the 
passing of a final deeree. It is, no doubt, 
true that applications for the execation of a 
deorse are. proceedings in tha anit itself 
[Virupakshappz v. Shidappa (21)]. But 
in- order to bring ‘the esse within O. 
XXII, ғ. lOthe applieation should be in 
‘a pending snit; 1 do not think that the fact 
that only гг. :3, 4 and 8 are referred to in г. 
12 would make г, 10 applicable if the wording 
of the rule nesessarily renders it inapplicable 
to exeqution proseedings.’ As a desree for 
any defieiency that may arise has been passed 
in the prerent ease which was decided 
before the present Civil Procedure Code 
was passed it is unnecessary to consider if in 
"mortgage suits the suit can under O. XXXIV 
of the present Civil Prosedure Code be con- 
sidered as pending till the last of the deorees 
contamplated by it has:been passed. 
` [t has been argued that if. r, 10.does not 
apply there will be no appeal from the order 
of the District Judge to the High Court, 
‘As the Distriet Judge purported to ack under 
О. ХХИ, г. 10 and rejected his application, an 
appeal, will lie even ifthe Court thinks the 
rule inapplicable. In Abdul : Rahiman. v. 
Ganapathi Bhatta (23) it was held by Sir 
Arnold White, О, J., and’ Subramapia Aiyar, 


; (23) 40 Ina, Cas, 846; (1917) M. W. N, 806. 
К sog таат 


D 


tion. 


J, that the fact that the Distriat Judge had no 
power to pass an order under a. , particular 
section does not bar this Courtfrom treating tho 
order as having been passed thereunder for tha 
purpose of entertaining an appeal against tha 
order and referenca was made to the decision 


‘of the Privy Oounsil. in^ Aurrssh Ohunder 


Ohowdhry v. Kalisundert Debt (2), A similar 
view was taken in Laichmanan Oheiiy v. 
Ramanathan Ohetty (20). The application is 
in substanae one by a representative of tho 
decrae-holder to execute the desree and the 
relief claimed is against the judg ment-debtor. 
The application is one to éxecuteadeeres. E 
do not think it matters from whom the 
objection procesds. Ав the casa falls under 
section: 47 of ‘the Code the order is, by 
virtus of the definition of desrée in ssotion 2, 
appealable as a desree, ` 

The appellant has made several allegations 
to the effest that the respondent has bsen 
acting in’ a - manner -prejudisial to hia 
interests. These allegations have not been 
gono into by the  Distrist Judge who 
disposed of the ease on the ground, that the 
appellant was preoluded by the terma of the 
desd of assignmant from making the applisa- 
The remark of the Judge that -it 
is improbable that the respondent will act in 
& manner prejudicial to the resovery of the 
amount due under the decree as he has е · 
predominating interest is hardly a finding 
on the facts alleged on a consideration of the 
evidenes before him. As respondent is in 
possession and enjoying the rents and profits 
of the mortgaged property it may well be “in 
his interests to delay exesution.as long -ae 
possible while he puts off the” appollėnt’s 
claims. 

I would reverse the order of the District 
Judge and direct that the'applieation of the 
petitioner be disposed of ascording td law in 
the light of the observations in the judgment. 
Costs to abide and follow the result. 


© MO Р. 
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j à pon Case remanded, 


a 72 


"854 


РІАВА RAM t, BAHARI RAM. 


'- ка Mr 
PIAR 
i APPELLANT 
-` varaus 
BHHART RAM anp амотнив — 
_ . , PLAINTIFFs—RESPONDENTS, ; 
Fatt Accidents Act (ХПІ of 1855), в. 1— Damages, 
prospective—Deceased provoking-quarrel, effect of. 


‚ Legal ligbility alone is not the test of injury in 
fespadt'of which damages may-be recovered under the 
Fatal Accidents -Act; but the reasonable expectation 
of pecuniary advantage by the surviving relatives 
may be tuken into account and damages given in 
réspect-of that expectation if it be disappointed, 
apg borum pecuniary 1088 thereby occasioned, 
р, ‚ 00]. 1. f А ` 
Thhathe widow and son of the deceased may recover 
for the. loss of the contribution made by the 
epeased towards the joint income of the. family, 
P $55, col, 2,1 ; 
g fact that the deceased provoked the quarrel in 
є course’ of which he was killed, does not disentitle 
kis "relatives fidth ‘recovering damages under the 
ргоўізіопи < of séchon 1 of the Fatal Accidents 
Асб; cP. 954, col, 2.] f 
Barnes v, Ward, (1850)9 0. В. 892 nt'p. 420; 19 L, 
WOP 106; 14-Jur. 38% 2-Cár, & Kir, 061; 82 R. E. 
875; 187 E.. R. 945, referred to, 


Marah 1919, varying that of the, Senior 
Subordinate Judge, Miansyali, dated-the 11th 
Kehrnáry.1919. | 

Me. Nanak Ohand, for the:A ppellant, 

Lala Jagan Nath, for the Respondents, 


t JUDGMENT.—This. iudgmient will dis- 
Bodie of the second appeal filed by Piara Ram, 


H 


7 deferidant-ippeliant, as well аз the аговв. 


bijections filed by the respondents, The 
suit, which has given rise to this appeal, 
was, filed by Behari Ram and Musam. 
жш Hondi Bai fór recovery of Rs. 2,500 as 
damages for the lcss eauced to them by Piara 


Ram, who was convicted of enlpable homicide í 


sob amoupting:to murder by having strusk a 
blow to Mul Chand, (father of Behari Ram, 
and husband of Musammat Hond: Bai) whieh 
led to the death of Mul Ohand, This was a 
suit under the Fatal Aeeidents Act XIII of 
1855. The Trial Oourt held that it was 
proved that the death of Mul Chand had 
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been caused'by Piera Ram inflicting a blow - 
on him witha trowel, It also held that loss 
has been saused to the plaintiffs by the 
defendant's ast. The Court expressed an 
opinion that the amoant claimed waa not too 
heavy for the loss suffered and it desreed the 
claim in full, with costs. The defendant 
appealed.against this desree and the learned 
Distriet Judge, though agreeing on the whole 
with the view taken by the Trial Court, 
reduced the sum awarded as damages to 
Б». 1,000, The defendant has preferred this 
gesond appeal against the order of the Dia- 
trict Judge, contending that no damages 
should hava been allowed, while orcas- 
objeetions have been filed, on bahalf of the 
respondent, by Lala Jagan Nath, to the effect 
‘that the decree of the Trial Court shonld ‘have 
been maintained: ү 

We have heard Ооппвэ1 on bith sides and 
are of opinion that both the appeal and the 
cross-objections must fail. 

Though originally there was a dispute aw 
to Piara Ram being responsible or not for 
the death of Mul Oband, this fact is not 
seriously questioned in the arguments before 
us. There is а clear finding of the Oourt of 
firat instanee on this noint, based mainly on 
the dying declaration of the deseased, whieh 
has. been held to give в true version of the 
facts, This finding has been sonfirmed by 
the lower Appellate Conrt and must be 
treated as final. It is argued before us, 
however, that even taking this finding to be 
correct, it must :. е remembered that. the 


“aesanlt was provoked by Mul Ohand's own 


eonduet, in going to the place where a wall 
was being. 01016 by the defendant and 
interfering with his marons, and it is, urged 
that по man can be injured by what. he 
suffers through his own fanlt. It i8 next 
argued that if it is held that the plaintiffs , 
had a eause cf astion, they have not. been 
able to give any proof of actual loss regnlting 
to thom from tke death of Maul Obhaud, 
Mr, Nanak Ghand goes on‘ to say’ that the 
deeseased was, au old шар, who would поё 
was nob doing anything useful There was 
a petty. shop, he, goes on to say, whieh was 
being run jointly by the degeased and. the 
plaintiff Behari Ram, whieh can now-wontinue 
‘to tring the same ineome as before. Tt is 
also ocntended that the sum, of. Rs, 1,0CO has 
been arbitrarily fixed by the lower Appellate 


. megligence. - 
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Court, without any referenee to the evidenea 
on the-record: and that the estimate is 
purely: conjectoral, Mr Nanak Ohand relics 
on Secretary of State for India in Council 
v. Sardar Gopal Singh (1) whieh i8 a ease 


“under Aet XIII of 1855, in whieh a student 


was killed in a Railway accident and where 
the Railway was sued,for damages due to its 
A Division Bensh of the Punjab 
Chief Court dismissed that suit on the ground 
that no pécuniary loss to the father had been 
proved to have been eaused by the death 
of the -boy. Mr. Nanak Chand draws 
particnlar attention tothe following passage 
in that judgment, (at page 498*). 

“The rule laid down and adopted by the 
Englich Courts s eonsisely stated in Mayne 
on Damagee, 6th Edition, page: 615. Under 


Lord Oampbell’s Aet whioh is in par? ratione: 


with Act ХШ of 1855, with some minor 
diffe: ences, ‘legal ` liability alone is not 
the test of injury in respect of which 
damages may berceovered under this Statute; 
bnt.ihereasorable expectation of peenniary 
advantage by the relatives remaining alive 
may be taken into-ascount by a Jury and 
damages given in the respeet: of that expesta- 
tion; if it be disappointed, and the probable 


_pesuniary loss thereby occasioned, Thus a 


' parent may resover for -the loss of the 


probability that: his son would have continued 


to-eontribnte to. hismaintenanee ; and children 
mey ‘recover for the loss of the 


edusation, comforts, and position in society, . 


whieh they would have enjoyed if their 
father had. lived nd retained the income 
‘whieh-died with him, and they had eontinned 


. to reside with him; and even the. probability _ 


that.the deceased, if be had lived, would have 
made provision for pie children may be воп- 


| sidered’. 


1 


Mr. Nanek Oband urges that the passoge 
atove quoted embodies the prineiples under. 
lying the question: of. damages in eases of this 
nature, and one of the principles laid down is 
tbat.in order to justify a party being eom- 
peneated for lors caused. by à relative being 
killed it muet be-shown that the іх соше has 
died with him, which he contends is not the 
easé bere. ‘His farther contention’ ів. that 


- еге ів xothing to -skow that there was a. 


41).20 Ind, Cos, 425;112. Py В, 1918; 284 P. L, В... 


1913; 188 P. W. B. 1918. 
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probability of the man aontinuing to live long 


and contributing to.the earnings of the family. 

The reply giver, on behalf of the respond. 
ent, to the arguments summarized above, 
is that the alleged aonduet of Mul Ohand 
does not take away from him or from hia 
relatives the right of elaiming compensation 
for an injury.’ A reference ie made to 
Ratan Шаа Law of Torts, page 64, 8th 
Editio, where it is stated: “A trespasser 
is liable to an action for the injury which 
he does; but he does not forfeit his right of 
astion for an injury sustained," . This note in 
the eommentary is based on an English CREO, 
Barnes v. Ward. (2). With regard to the 
question that the death of Мо] Chand has 
caused peeuniary loss to his воп and widow, 
who have lost the benefit of his contribution 
to the family earnings, our attention ig 
drawn to the findings of the Courts below. 
The Trial Court observes: “The defence 
plea. that the deceased was old and в burden 
to the family is not established by evidence, 


. Heé'had a shop and owned other property and 


added to the income of the family by his 
pursuits...He was about 50 and might have 
lived another 20 years,” The lower Appellate 
Oour& has not given а very definite find. 


- ing, but the following remarks in lits judg- 


ment show that it agrees .with the Trial 


‘Court’ in holding that losshas been eausad 


but disagrees as to the estimate of that. 
loss, It says: It is not safe to conelude 
that the age of the deceased was about 50 
but probably more than 50, He left’ an 
adult son who was joint with him, and tha 
family business, a small shop, is still carried 
on, Under the eireumstanaer, taking as the 
measure of damages, the pecuniary loss 
suffered by the plaintiffs as the resul& of 
Mula's death, to Rs, 2,510 is obviously mush 
too high a figure, and I propose to гейпве iti 
іо Rs. 1,000.” Itis argued by the Counsel 
for the respondent that even admitting that 


‘the earnings from the shop were about Re, 1 


a дау, which is the estimate whieh appears 
to have been aceepted by the lower Appellate 
Court, though there was evidenca on the. 
record of a higher rate of daily income, the 
deeeased and his son would have earned 
Бе 360 a year and, even if he had lived: 


(2) (1850, 9 O: В, 392 at Ip. 420; 19 L, J, C, P, 195; 
14 Jur. 884.2 Oar, & Kir, 661; ' 82 В, Б, 875; 187 Е, 
R, 946. 
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for ten years longer, the earnings would In this view of the sase there is no 


bave. some to Rs. 8,600. Daducting from 
this rum about half of this money as the 
share of :tba earnings from the shop due 
to the labour of the son of the deseased, 
the balanee Rs. 1,300 would represent a 
reasonable estimate of the income which 
sould: have: been derived from the shop 
elone ‘in 10 years’ time if the deceased 
had continued to live, Apart from this 
there is some land: held in the possession 
of tke family and some eattle whieh would 
give a eertain income and if the deceased 
eould do anything to supervise the manage- 
ment of the land or the up-keep of the 
cattle he could be considered to be contribut- 
ing a portion of that income also, lb is 
argued, therefore, that the decree of the 
Trial Court, whieh was based on a full 
consideration of the evidence on the resord 
represented a fairer estimate of the loss 
than the sum allowed by the District Judge 
whieb, however, must in any easa be allowed, 
though it falls short of the proper estimate. 
Reliance is plaeéd on Bishen Das v. Ram 
. Labhaga (8) in whieh substantial damages 
were allowed to the plaintiffs by the Punjab 
Chief Court in a oase under Авё XIII of 1555, 
Secretary of State for India v. Muhammad (А) 
and Sri Raw v. Delhi Elecirio Tramways and 
Lighting Coy. (5) are also referred to with the 
same object. 2 

We think that’ tate is no doubt that 
the son and the widow of the deceased 
havé saffered pecuniary loss by his death. 
However small his aontributions to the 
family income may have been, they cannot, 
we think, be estimated at less than Rs. 100 
а year, and taking the finding of faot as 
to the aga of Mul Chand, we are of opinion 
that it ean be safely held that he could 
have probably lived for abont 10 years 
more and in that case the estimate of 
Rs. 1,000 roughly made by the learned 
- District Judge, though somewhat sonjestural, 
is not very far out of the mark. There 
ів material on the resord whish can fully 
‘justify that estimate, We agres with it, 
therefore, asa fair estimate of the damages 
and dismies this" appeal, confirming. the 
decree of the lower Appellate Court. .' 


ў (8) 82 Ind, Cas, 18; 106 P. R, 1915; 187 Р, W.R ($C 
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4) 85 P. B. 18904. . 

(5) 49 Ind, Cas. 4854 16 ;P. В, 1919; 18 Р, W. Be 
me 


need to discuss avy further tbe question 
xaised by the eross objestions, There are 
some witnesses, no doubt, who put the 
earnings of the shop at Rs. 2: or Ба, 2.8.0. 
a day and aceording to whose estimate a 
lors of Rs. 2,500 or more could be caused, 
but the lower Appellate Court has ‘evidently’ 
considered that testimony to be exaggerated 
and we sse no reason to take a different 
view of the matter. Therefore, the oross: 

objections are also dismissed. 


In the circumstances of this ease we 


‘allow the parties to bear their own costs’, 


in this Court. 
ue Ke. 
Appeal ani Oross-objectóons dismissed, 


—— 


PRIVY COUNCIL. 
APPEAL FROM THE PusJaB Ong? Ооват. 

July 28,1922, 

Present : —Liord Dunedin, Lord Phillimora, 

Sir John Edge, Ме. Ameer Ali and 
| Mr. Justice Duff. 
BEHARI LAL-BULAKt RAM— 
APPELLANT 
tersus 

KUNDAN LAL anD ANOTAER— RESPONDENTS, 

Companies Act (VII of 1918)— District. Court, juris: 
diction of; in winding-up Company—Addinonal District 
Judge, jurisdiction of—Punjab Ооитів Act (XVIII of 
1854), в. 75 

Although under the Companies Act the District 
Court has jurisdiction to make orders in the winding- 
up of a Company, such jurisdiction can be exercised 
also by an Additional District Judge where under 
the Punjab Courts Act, the District Judge has 
assigned to the Additional District Judge all the 
functions of supervising а liquidation. [p. 857, col. 1.] 

Appeal from the judgment of the Ohief 


Oourt, Punjab, dated the 3lat July 1918, re- . 


vereing an order of the District Judge, Delhi, 

dated the 15th Mareh 1918. 

Mr, DeGruayther, K. On and De. 
the Appellant. 

JUDGMENT. 

Loro PmurpLtMORE, —This is an appeal from 
an order of the Caief Oouct of the Punjab 
made in the mitter of the winding-up of the 
Diamond Jubilee Flour Mills Company, and 
reversing an order of the Additional District 
Judge at Delhi. 

In thecourse of the proscadings in the 
Chief Oourt a point was raisel which the 
` Judge thought it unneeessary to decide, but 


Majid, for 
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which, intheir Lordships’ view, should be 
desided. It was contended on Ъзћаї of the 
creditor cbjectiog to the order in question, 
that the Additional Distrist Juige had no 
· jurisdistion, and that all orders. mada in the 
winding-ap of a Company must be made 
bz the District Judge. Their Lordsh'ps 
think that this is not so. 

When ‘this matter began, the Indian 
Companies Ast of 1882 was in forse, but 
as 16 progressed the existing Aot, bing 
the Indian Companics Act, 1918, eame into 
operation, For this pu"pose, however, the 
two Acts are so similar that ‘no distinction 
need be made, | 
` It із поб disputed that under the Ast 
the ‘District Oourt has  jurisdietion, the 
only question is whether that jurisdistion 
is eonfined to the Distriet Judge or вап be 
exeroised also by an Additional Distrieb 
Judge. 

This matter appears to be settled by the 
Punjab Courts Act, 1888, which by sestion 
6 provides as follows :— 

“The following eestion shall be added 
i» the Punjab Courts Act, 1884, namely ;— 

75.—(1) When the business pending 
before any Divisioral Court eonsisting of 
one Judge, or before the Court of any Distriet 
Judge, requires the aid of an Additional 
Judge for“ its. speedy disposal, the Losal 
Government тву appoint to the Court an 
Additional Divisional Judge ‘or an Addi. 
tional District Judge, аз the case may.be. 

(2) Au Additional Judge so appoiated shall 
discharge any of the functions of a Divisional 
Judge or Distriet Judge, as the вазе may be, 
whieli the Divisonal Judge or Distrist Judge 
may assign to him, and shall, as regards 
the dissharge of those functions and: subject 
to the provisions of the next following sub- 
section, be deemed, forthe purposes of this 
Aet, to be a Divisional Judge or Distriat 
Judge....;.." 

There is no doubt that the District Judge 
had assigned to the Additional Distrist Judge 
all the fanetions of supervising thisliquidation. 
He discharged these functions apparently 
without any objestion for a sonsiderable 
time and made many orders ; and no point 
was taken till this appeal was made at an 
advaneed stage of the liquidation, He had 


jurisdistion, and the question whioh remains - 


to ba desided is ‘the proprie yof the order 
which hé made, 
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The fasts of the eare are these, The 
Company was insolvent ; ithad asa large 
sesured creditor the Bank of Upper Indis, 
which was also in liquidation. The Oome 
pany was ordered to be wound-up on tha 
31st July, 1914, On the 16th September 
1916, the Official Liquidator with the sanstion 
o£. the Judge let the Mills to the present 
appellants, for a term of three years from 
lst January 1917 at a rent of Rs, 16,000 
per annum. In thelease it was provided 
that if the lessor at any time proposed 
to sell he should give a six months’ notiee, 
and pay Rs.5,000 by way of compensation ; 
and if the lessees wanted to put an end 
to the léass, they eould take similar 
aetion, 

On the 12th June 1917 а notice in ae 
sordance with the lease lastly mentioned waa 
given with the sanetion of the Court, inform- 
ing the lessees that it was proposed to sell 
and giving them notice to quit on the 3ist 
December. When the Liquidator of the Bank 
knew of this, he protested against the aetion 
of the Liquidator of the Company, who 
thereupon entered into negotiations with the 
lessees for a withdrawal of the notica, Tha 
latter found themselves in a strong position, 
Having regard to what afterwards happened, 
it was probably to their interest that the 
lease should stand. On the other hand, if 
the lessora were hesitating and did not want 
to рау the Rs, 5,000 fine, firm astion on the 
part of the lessees might ‘extrash verg 
favourable terms. In the end, the Liquidator 
arranged with the lesseas that be should be 
allowed to withdraw the noties upon terms 
that he gava up his power of terminating 
‘the lease, and on certain other terms favour« 
able to the lessees. 


‘The Bank, while’ weleoming the with: 
drawal of the noties, protested against any 
alteration of the terms of the lsass; and 
then the matter саша before the Judge, 
He noted the following | order made on the 
8th Oatober, 1917 :— 

“It is not my intention to sell the Milla 
at present, In the present state of the 
money market it would be я foolish pro- 
eeeding. Under paragraph б of the leass, 
notice’ ean only be given when there is 
an intention to sell. There being no intention 
to sell, the notiee already given should he 
aud has to be treated void,” 
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On the 19th the Liquidator of the Company 
' and the lesgess came before the Judge, and 
lie, eonsidering the. proposal in view oi the 
P interests of the Company, agreed with some 
‘variation to the terms which the Liquidator 
, had provisionally made, the important term 
. being that the Liquidator lost his power of 
. putting’ an end to the - lease. For some 
reaton е’ Judge did not have the order 
finally drawn up, or the agreement regis. 
tered, but thought it might wait for са 
"month, 
. "The Liquidator of the Bank now changed 
‘bis, view. · Не had a report from an expert 
‘to the effect that no better time than the 
present sould bs shosen for the disposal of 
the properly, provided it sould be sold free 
from the incumbranse of occupancy, and 
he went on to suggest a cale, and as his 
` suggestion was not accepted, to file a formal 
petition on Ist January 1918. To this 
‘the L'quidator of the Company made a 
‘reply, and the Judge thereupon made this 
‘order on the 21st January :— 
“I think before I decide definitely as 
‘to the sale of the Mills there should he 
tome indieation of what prica is likely to 
be. realised by the sale of the Mille. Ів 
there likely to be any purchaser? At tho 
. mama time, I quite realise that the Bank 
as :а secured ereditor ia not receiving what 
it should from its secarity. The income 
from its sesurity is being diverted to’ the 
‘pay ment of unsssured creditors, whieh ёо 
„ше does not appear quite equitable. | 
."L direct that the Official ` Liquidator 
ad veris the sale of.the Mills and invite 
offers. Reportin a month." 


The Liquidator sent out the advertisement, - 


and various tenders came in, one ultimately 
going as high as Rs. 2,20, VCO, bat all these 
tenders were subjest 33 the condition that 
‘possession of the Mills. should be6 made 
‘over at an early data; and in partisular 
the highest tender required possession within 
E month "free from all disputes," 

These conditions rendered all the tenders 
useless. The lessees were under the original 
‘lease’ entitled to six months’ notic:; under 
‘the amended arrangement, they were entitled 
to stay if they desired till the Ist January 

"4990. It might-be possible to upset the 
‘subsequent arrangement as if had never 
¿been formally completed, and possibly the 
‘order: of the . Judge, wheneyer it was drawn 
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up, might be appealed from, . 


‘a sale altogether. . ; 
‘but the War bad made the importation of 


‘before taking any definite line. 
prepared to make a reasonable and. fair 


апа they did. 


, . nomm 


Bst any 
purehaser wishing to get free from this 
amended arrangement would see'a prospeet 
‘of certain litigation in front of him. 

The business position had either: beenall | 
along, or had by this time become, different 


from that whieh the Judge had eonceived 


it to be, when he put aside the idea of 
Money might be scarce, 


mashinery into India impracticable,- there . 
was a great demand for machinery, ‘and 


' there were likely to be several competitors 


for the Mille, but only on terms that they 


‘could get immediate or early "use of the 


machinery. In-this state of things the: 
lessees had gotthe whip hand. Eventually, 
the Judge came to this conelusion, whieh: 
he stated in the judgment of the -28th 


February as follows : — 


"Looking at the case from all those 


points of view, I think the best eonrse' will _- 


be to give the lessees an option of purehasa 
Are they 


offer for the Mills? 1£ so, I will sonsider 
the offer and then decide." 

` Thereupon the lessees offered Rs. 1,50,000. 
The Judge said: “Make it Hs. 1,25, 000, Me 
Some creditors then said that 
the property was worth from 2% to 3 lakhs 
of rupees, and they would like a public 
auction, The J adge pointed out that posses- 
sion could not in any eircumstances ba 
given till the expiry of віх months, ` and 
that it was possible that the possession 
might bs indefinitsly postponed ‘if ‘the 


Левввев insisted on their rights, and he ad- 
journed the matterto see whether in that state - 


of things anybody would make a better offer. 
On the l5th Marsh he had a further 


‘sitting, but no one came forward to make 


apy offer on the terms ‘indisated,. яой. ha, 
therefore, ‘approved and sanctioned the’ gale, 
to the lessees for Вз. 1,75,000. It'is: from. 
this order (hat the appeal was made tothe 
Ohief Oourt, 

The learned Judge of the Ohief Court in 
dealing with the case expressed himself in 
somewhat severe terms as to the unwisdom 
of the withdrawal of the six. months’ 


_notiee,. which would have enabled a sale 


at the beginning of 1918, алі of the sab- 


" sequent conaession made to the lessees. It 


was поё unreasonable that he should. maka 
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these. „commenta, but, after all, tese matters, 
were past eure, and what he had to determine 
wos. whether rebus ste stantibus the sale to 
the lessees which the Judge of first instanee 
had effaated wes the best thirg that eould 
be done, | He proseeded. to somplain of the 
воб of the Judge in explaining to pcasible 


‘porébacers . the. conditions under whieh they; 


‘would, have to purebase, and said that the 
‘moda of. explanation was unduly. deterrent, 
-But again, in their Lordshire’ opinion, the 
`Тевїлей Judge of the Chief Court failed 
to face tke fects. However unfortunate 
they were, there. they were. No опе suggest- 
‘ed that it was a mistake to have a sale 
‘at all, ard if ikere was to be a sale, it 
‘eorld. cnly he cp terme that the purchaser 
“meat take the property with all the burdere 
6f the lénté,. ard the further burden of any 
babii quent 
obtained. If the learned. Judge i in the. Chief 
Court had put this question before, himeelf, 
‘their Lordships ihink he would never have 
quashéd the deeicion of the Judge of first 
ipstance, and this .deoision ‘their ни 
think must be restored. 


their Lord vipa dome, trouble, the. question 
ot .sogía. The appellanta, the lessees who 
had been made. parties to the proceedinga 
in the бше 'Court, were entitled io eome 
b-Hig Majesty in Jouneil . and have ‘the 
erroneous | dedision of that Court reversed. 
The party- who procured that erroneous degi: 
‘sion was в creditor, or rather; for he also 
was in liquidation, the Receiver of that 
'etediior's estate. He has not appeared to 
auppori the order which he obtained, and in 
an ordinary case he onght to pay the ‘goats 
of the appeal : to His Majéaty, if there 
, 18 д estate out of whieh "they sould be 
‘paid 
“Bat there are spesial eiroumstanses, The 
'appelláüts muat have been aware for.some 
time | that, no.appearanca was going. to be 
‘entered for the respondents, and being. in а 
position Áo.brirg on the oase.ex parte, they 
‘appear £o. have greatly delayed, before bring- 
ing: it on. The decision of tha Ohief Оли 
‘wad dated the 3lst July 19.8, and this 
gage was not, seb..down for bearing til the 
96: May . 1922, Daring almost all that 
tine the appellanta were in the following 
positicn, If for commereial reasons it suited 


wem io accept the order cf the Оһо, Ocurt 
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to: hold the.fpremiaes during the remainder 
of: their вава; and then деб out of what 
might by róa&on of éhangés їп ёйшїйёї&э о 
a bad bargain, thay. were, ín A, positio! 6 Ge 
ao, by abandoning. . their ‘appeal. , 05 sho 
other -hand, it. воіеа them, ав appare: 

it had suited them; tò roséstablish "Eni 
aile, they had only to bríbig thoit азе to ò 
hearing. 

In these pirbainstariecs, there-is-no hardchip 
in making them bear theit-ebata 6f the poet 
to His Majesty. 

Their Lordships will, therefore, Њашр 
‘recommend His Ma josty that' this appesi 
should be allowed, that ‘tha efder of 2d 
Chief Gouri should be dideharged,: and 
that the order of tha Additional Dfssrias 
Judge at Delhi should be ràütóréd,: &Hü 
that there be no еовів of this spperl. 


Appeal allowed, 
W. 0. he 


. Solisitors. for. ihe Appollanks—Mesere, 
‘Ranken, Ford and Ohester. 


NAGPUR JUDICIAL COMMISSION RŠ 
COURT. 


Sood Отут. АрриАр No, 815 òr 1919. 
November 9,1 
. .Present:—Mi. Hallifax, А, J. O, 
SONSINGH.— Pranimr-Arviccian 


THAKURBAM айр р orgspi лнй. 
RESPONDENTI, 
2 Р. Темада. (ХІ оў 1898), з. 46 (Us uhr 
mean of —Common ancestor occu: on 
dis of holding-—Oollaterals, whether ein ped 
ceed, 


A, was àn occupancy tinan of a holding of 28 aorén, 
боб of whioh'6'6 acres passed to one of his Sons, 8: 
.The latter subsequently acquired 7'19 dores ard thin 


"became a tenant of 13/26 acres of land, Аде Bis 


death his widow succeeded him. After her “denth 
certain collaterals of S. descended frém 4, by 
-another son ólaimed thé holding and the quéstion Wa 
whether the-common anositor A. had “occupied” tto 


. holding жіп the meaning, of Isectien 45.01 tho 


5% 25 = 
SONSING Y, THAKUBRAM. 


Tenancy Act, The Trial Court declared the collater- 
al entitled to 6'6 acres of the holding which formed. 
part of the holding of 28 acres left by A. On second 
appeal by the landlord who urged that the occupancy 
had ‘Ja sed to him for want of heirs: 

p "Hid, 271) that, inthe first’ place, after the partition 


топ" the sons of A, the 6'8 acres taken by 8. 


an 
fi 


m ied 


formod a new ‘tenancy, and consequently the holding 
„laajin, die bands of 5. was not the ‘same as that occu. 
860, col. 2.] 
i2) that in the second, when S. took a fresh 


“eave from the landlord of the additional "719 acres 


ч 


that һе, ‘himself acquired, the entire holding of 18'25 
apres became a new holding different from the pre- 
vious one of 6'6 acres; [p. 861, col. 1.] 

‚ 48). that, therefore, - ‘the’ collaterals were not 
‘entitled to succeed to any part of the holding 


s deft by the widow, [ p. 861, col. ).] 


| Appeal against the desrec of the Additional 
Distriet Judge, Raipur, dated the 25th April 
1919, in-Oivil Appeal No. 253 o£ 1918, 


Mr. A. 0. Roy, for the Appellant. 
Mr. Vivian Bose,. for the Respondents. 


eU 


JUDGMENT. —Опе Musammaé Suhawan 


was the ceenpansy tenant of a holding of 13-25 


Beros, whioh the plaintiff as landlord of 
the village elaims as having lapsed to him on 
h r death in November 1917, The defendants, 

О are in possession of the holding, are the 
son and grandsons of the twoother sons of 


Anant, father of Musammat Suhawan’s hus.. 


band Shionath. They are not eo-sharers in 
the holding but they all hold land and are 
permanently resident in the villagein which 
it is situated. Whether Anant, the ansestor 
in-the male line sommon to them and to 
Shionath ever “cccupied the holding" within 


' the’ meaning of section 46 of the Tenancy 


Aet, 
ease. 


is the matter to be desided in this 
Anant'had an oseupaney holding of 


` 98 neree, but apparently only. 6'6 aeres of 


this passed to Shionath. The remaining 
7'19 aeres of ihe 13°25 held by Shiorath 
are а subsequent accretion, and the plaintiff 


' -haa contended throughout that Anant cannot 


be. caid to haye oseupied the present holding 
. “of 18'25 üeres bessuze- only 6'6 acres of it 


- ‘formed part .of tho holdirg that he’ did 


оєвору. In the firat Court it was held that 
the defendants were entitled to retain postes- 
‘sion of only, ће, 66 acres’ whieh were proved 
‚бо have been held by their ansestor Anant, 

The plaintiff appealed and the learned. Addi- 
‘tional Digtriet Judge dismissed: his appeal, | 
remarking. that, “if the defendanta had put in 
а, memorandum f. objections they would, 


‘in -his -opinion, haye succeeded-in respect of 
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. fresh set of eonditions. 
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the whole : 13:25. acres. The plaintiff has 


. appealed again. 


2. The first ground of appeal ` seeks to 
attaek the finding of fast that Anant was 
an 
the 13°25 seres held by Shionatb.. It ia” 
obviously untenable and has been exprersly 
abandoned, On the question whether the . 


: defendants satisfy ‘the last of the sonditions 


in the proviso to section 46 (1) of Aet 
XI of 1898, that is to say, whether Anant 
ever “ oseupied " Shionath’s holding of 13°25 
aeres, one and the same argament, whieh’ 
certainly euts both ways, has been put 
forward by both sides. lt is urged tbat the 
holding of 13°25 acres is one and indivisible. 

The two parties, of eourse, deduce different 
results from this indivisibility, each: urging 
that he should get the vundivided . whole. 

The respondents who failed to appeal against 
the desree of the first Court ean, of course, 
only asy that their real right to the, whole 
makes their title to the part they have. got 
seguro. 

3. It is sortain that the 66 aeres in 
Musammat Suhawan’s holding were partition. 
ed off from Ánant's original holding after 
his death, whether that partition was befora 
or after the death of Musammat Subawan's 
husband, and that the reat of the 13°25 asres 
is land subsequently acquired by her or by 
her husband. And after the partition it ig 
beyond doubt that the 6'6 aeres were held 
by в new tenant, under a new lease atda 
Speaking of tle 
surrender of a defined portion of hig holdirg 


. by a tenant, Batter, А, J. O., said in Sunder. ` 


v. Sitaram (1): “t appears to me that such 
an arrangement made by mutual agreement 
between the parties ia not to be distinguished 
frcm a surrender of the entire holding with a 
fresh lease of someof the fields whieh compris- 
ed it." Similarly, 1 cannot see how a partition 
of & holding with the landlord's consent bet- 
ween co-tenanta ean be distinguished from a 
surrender of the whole by all of them jointly ` 
and a grant of a new lease in respect of the 
parts to eash of them . Separately, ' Eash 

part then isa pareel of land held ona "lease, ў 
whioh ів not ‘the same as that on which the’ 
original whole was held, and, therefore, with 


. reference to the definition of a holding’ in 


eu 


(1),10 ud, Oas,.692; TN, В.В, 


Bi 
s's 


.oeeupansy tenant of 66 acres ont of ` 
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seation 2 (3) of the Tenaney Act, it cannot, 


be the same holding. In Tikaram v. Seth 
Ghasiram (2) Mittra, А. J, О, said: “fam 
of opinion” that when the landlord agreed to 
distribute the rent on each pareel separately, 
tke parent holding was split np into two 
holdings,” and again: " ff a partitior, made 
by two pereors' interested in two portions of 
the holding, is ascepted by the landlord eash 


"Becorees a separate bolding,” 


4, Furtber, if a tenant takes fresh land 
from tbe malguear in addition to what he 
already ` bolds,'and the rent of the fresh 


` land ‘ia not kept Separate but one single sum 


‘a ‘different . 


is payable in respeet of the old ard the 
new land, then Ке nndoubtedly has а new 
holding, beanude the new parcel is held under 
lease and a different set of 
eonditions from those of the old smaller 
parcel So here, whether the 7°19. aereas 


'wére ‘added to the 6'6 acres all at one time 


` the origiral holding. In no view then 


' and her Husband were tenants. 


or bit by bit, the 13°25 aeres are not the 
same holding asthe 6'6. It is, of course, 
not difficult toreduee this to.an absurdity 
by taking the extreme ease of a holding of 
в thousánd асгев with a rental of Rs. 50), 
to whieh one aereis added anda rental of 
Rs: 500.8:0 paid for the whole. The opposite 
view сар, however, be made equally absurd 
by imagining а holding of one acre with a 


rental cf eight annas to whish a thousand 


aerea ara ‘added. Bat there are few roles 
flat’ are: поб subject to this reductio ad 
absurdum in extreme eases, wLish are the 
hard: esses that make bad law. This, how- 
ever, is‘no exireme case either way us the 
subsequent addition is very nearly equal to 
ean 
Anant be crid to have ocaupied the hc lding 
of 13°25 acres of which Musammat Suhawan 
if the whole 
of the- present holding were ‘a part of the 
original holding of Anant, then it might be 
argued with some show of reascn that he 
did “occupy” it within the meaning of 
seation ‘46 of the Tenansy Aet, in spite of tbe 
opinion ‘already expressed that each part of 


‘a holding after partition is an entirely new 


holding. ‘But it cannot possibly be said that 
he. oceupied the present holding of 13°25 
acres just besause about half of it was 


included i inthe holding whieh he did oesupy, 


The point will mos arise under the new 


e 
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Teninsy Aat of 1920, аз sachion ll.of that 
Aet simplifies the rastristions on tha ordi. 
nary devolution of a holding aciocding to tha 
personal law of the tenant after his death. 
The decreas of the Courts below are sat aside, 
and in liou thereof a dasrea will issue grant- 
ing the plaintiff appellant  posssssion of 
the whole of the lands in suit, The respond- 


euts will pay all tha costs in all three 
· Courts. А 
. Decree sst as в, 
N. H. Row 


LAHORE HIGH COURT, 
MisCzVLENEOUS First Отт, APPrAL No. 1246 
or 1922. ' 
November 11, 1922. { 
Present :—Mr. Justies Во 16-5 шібЬ, 

MANOHAR DAS—DzPFSNDANT— ` 
APPELLANT 

verius ` E 

KALYAN DAS-—PiAINTIFF—, 

RESPONDENT. 


Civil Procedure Code (Act V of 1908*, О, XL, r. 1— 
Receiver, appointment of, | : 
Where after the death ef the Mahant of a 
shrine there is a scramble between two persons 
each of whom claims succession to the office, and 
each of whom gets himself elected as successor, and 
for each of whom something can be said, and the 
placing of one of whom into possession of the 


‘property of the shrine will give him a great advante 


age over his rival, there is pre-eminently a case for 
the appointment of à Receiver. [p. 862, cols, 1 & 2.] 


' Jibanessa Khatun v. Majidunnessa Khatun, 28 Ind. 
Cas. 398; 1% О. W. N. 581, Raja Ram v. Thakurain 
Sheorani.Kuer, 7 Ind.. Cas. 844, Sant Ram v, Ram 
Chand, 6 Ind, Cas, 659; 86 P. R. 1910; 53 P, W. Б. 
1910; 72 P. L, В.1910апа Kadir Bakhsh v. ahalen 
Mohammad, 55 Ind, Oas.’ 50; 2 U. Р, L. R. (0) 56; 80 

P. W. В, 1920, referred to. 

' Miseellaneous first appeal fosa an order 
of the Senior Subordiaate Judge, First:: Olass, 
Montgomery, daiel the 3rd May 1922/6th 
May 1922, е 


Pandit Sheo Narain, К. - B., . the 
Appellant. | r 
Bakhshi Tek Ohand, Inl. . Ban Ohand 


Manchanda,and Tala Anant B-m Khosla, for 
the Respondent, 


`. samadh relating thereto, 


` 862 : 
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JUDGMENT,—Gulab Das, the Mahant of 
the shrine of Kacha Pacca in the Montgomery 
Distriet died on the 22nd Desember 1921. 
_ There are two claimants to succeed to the 

ofico of Mahani,- Kalyan Das, plaintiff- 
respondent, and Manohar Das, defendant- 
appellant. Eaeh slaims to have been duly 
. elested Mahant subsequent to the death of 
Golàb Das. There was a dispute as to 
mutation of the lands attashed to the sbrine 
before- the Revenue Officer, and the mutation 
was effested in defendant's favour on the 
8rd May 1922, Up to that time neither 
party was in possession and the Settlement 


. . Qollestor,-on that date, ordered that 'the 
defendant should be pnt in possession of the. 
On the same - 


- lands attaehed to the shrine. 
day the plaintiff fileda suit for a deelaration 
that heis the Mahant of the shrine, and is 
entitled to the lands, houses, dera and 

On the same date 

. he made an application that temporary in- 

.junetion should issue under O. XXXIX, r. 
1, Civil .Prosedure Code, and the Court 
forthwith issued an injunetion to the Revenue 
Authorities that they should .not deliver 
possession to the defendant pending a decision 
by the Court ав to whieh party was entitled 

to the gaddi,. This was followed on the 6th 
May by an order appointing a Reeeiver of the . 
property: under O, XL, Civil Procedure Code. 
From these orders the defendant ‘has filed an 
appeal to this Court. 


‘Somewhat lengthy. arguments ine been . 


-addressed tome by the parties’ Counsel but 
the ‘main points urged ' by Pandit Sheo 
Nársin.on behalf of the appellant are ‘that 
.the lower Court asted with great chaste, 
_that hisclient's objections -were not disposed: 
of, that "the plaintiff has not made out-a 
prima facie title to the property ia dispute, 
and that it ig. absolutely. necessary that there 
should be a de facto Mahant in order that all 
matters eonnéeted with the shrine shonld ‘ba 
З _Jooked after and should ‘go on ав usaal. I6 
appears that immediately -after the death of 
4he previous . Makant there was a regular 
acramble between the parties to the suit ав 
&o. who:shonld succeed him. Hach of: them 
got himself elected by eertain persons.’ Ini 
these circumstances Mr. Tek Ohand for the 
respondent urges that 16 is eminently a ease 
jn. which it is proper to appoint в Reooiver. 
He also. urges that the lower Court having 
-exerciced its discretion, this Oourt оша nob - 
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interfero unless Sy pe grounds | ara shown. 
He has referred inter alia фо the "following . 


authorities, Jibanessa Khatun v, Majidun- 
> nessa Khatun (1), in which it was -held 
that “where some provision for ihe. 


management of a certain .estate is ‘urgently 
ealled for either by the appointment ofa, 
common manager or of a Reosiver, there-i is 
no necessity for making out a .strong case 
for the appointment of а Receiver, beeause the 
Court can hardly go wrorg in making sach 
-an appointment. A Court of Appeal will npt,. 
exeept in an extreme case, disturb the, 
seleetion of a Receiver -by Ње Court 
bslow.. Unless there be some overwhelming 
objeetion in point rf propriety or choise. 
or some fatal objeeiion in principle.” , 

Raja Ram v. Thakurain Bheorani ` Kuar..(2).. 
in whioh it was held that: "Where the lower 
Court, in. the exereise of its discretion afte Iter 
considering all the faeta and evidence, has, 
«ome to а conelusion, itis for the appellants, 
‘to show that the Court exércised its, diaeretion 
improperly.” 

' The same view was taken in Sant Bam, ч, 
Ram Ohand (3) and Radir Bakhsh-v. Ghuldm. 
Mohammad (4). 

Now, it must be admitted that the fener 
‘Court acted in asomewhat summary manner, 
but the occasion demanded that ” promph 
action should be taken, for the Revenue 
Authorities had ordered that possession should 
be forthwith given to the defendant, ‘In my 
opinion it was pre eminently & 9830 | “herda, 
Receiver should be appointed, Тће property 
is not private property, and there is. somes, 
thing to be said for the claim of eash party, 
and if опе of them is put into posáeasion 
and appointed de facto Mahant. duking: the 
pendency of the suit, it-will give him в ‘great 
advantage over the other. In my opinion 
there is no sufficient ground to interferé with: 
the discretion which has been exersised . by `- 
the lower Court. T dismiss the "appeal, with 
costa. . 

The interim order rasied by thia Couch 
on the 23rd May last is hereby discharg, 
ed. d 

8. D, Appeal, dismissad. . 


^ (0) 18 Ind. Oas, 398. 17.0. W. N, 581. 
~ (2) 7 Ind. Oas. 844. 
- (8) 62 Ind, Cas. aa 86 Р. B. 1910; 03 P. "LA B. 
3910; 72- P. L, В. 1910 
PU Ind. Cas. 80; 2 y. P, L. В. Me). о W, 
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LAHORE ‘HIGH COURT. 

Өзсонр Civit Аррваг, No. 294 oF 1922. 

‘duly 10, 1922. 
' Fressnt:—Mr, Justice Martinean. 

RAM DAS AND OTHERS —PLAINTIFFS—. 

` APPELLANTS 
M versus 
CHANDI AND ANOTHER-——DEFENDANTS— 


RESPONDENTS. . 
Landlord and Tenant—Rent paid amounting simply to 
revenue and cesses—Adverse possession—Onus. 


Where a person, whois entered in the Revenue 
Records as a tenant puying rent, sets up an adverse 
title to the landlord, the onus.is on him to show that 
‘he is not a tenant and that оппа is not discharged by 
-proof of the faot that the amount of rent ‘which he 
€ did not exceed the amount: of the revenue and 


Dalip Bing hv.. Rannia, 29 Ind, бав. 848; 2b P, В, 
1915, :0 P. Л. В. 19106; 215 P. W, Е. 1814, followed. 


' Seosond appesl from ‘a dense of the Dis- 
triot Judge, Karnal, dated the 19th January 
1922, varsing ‘that of the Maunsif, First Class, 
Karns), dated the 5th February 1921. 

"Mr.iBhamáir: Ohand, for the Appellunte, ` 

Mr, “Sham Bal, for-the Respondents, 


-JUDGMENT.— The plaintiffs sue for pos- 
seision of three fields Nos. 684, 687 and 1482, 
of:which they are resorded аз the ownera 
and the defendarts аз tenante-at- will, They 
mere. igiven.a decree for the whole of -thè 
land bytho Firat Court, but on appeal the 
District Judge, while maintaining the decree 
for.No.:1432, has dismissed the suit for the 
other two fields, finding that the defendanhta 
daye ‘acquired - a title thereto by adverse 
х possession, .Tbe plaintiffs have preferred в 
second.appeal:to thia Court, 

The. defendants -used to ‘be co sharers ‘in 
Nos. 684 and 687, which were shamilat deh, 
but. in 71890: &here was : partition of the 
‘shamtlat deh and -thess ‘two fileds were 
allotted Жо -tho plaintiffs’ thulla, in which 
the deféndants-haye no proprietary rights, 

‘and -from fhat time the defendants hava 
been -resorded ias holding thia lind as tenants 
ander. ‘the ;plaintiss; : 


"The learned. Distriet . Judge bases. his find. 
ing ав to adverse -possession.on the fasts that 
in 1889 the land, whieh had till then been 
lying waste, was broken up by the defend- 
ants, that they. had beenin-possession for’ 30 
_ years paying"no-rent ‘beyond ‘the amount .of 
the land revenue “and кй A “hat they 
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the: ‘plaintiff and. not ав 
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years-previous ‘to the. suit. The faet thot 
they reclaimed the land is not relovent 
‘to the issne, as it in no way, shows the 
‘they were holding the land adversely ¢o 
tenants after 
the partition of 1890. ‘In the Revenuo 
"Records they are shown as tenants paying 
Tent up to 1909, so that the onus ip өг 
them to show: that ‘they are not tenants, aud 

that onus is not dissharged by the ае n 


. ihe amount of tbe rent whieh they paid did 


‘not exceed the smount of the revenue ond 
'eestes— вее Dalip Singh v. Rannia (1). 


The ‘fast that they have been agsartc 
ing an “adverse title for 11 yeara also 
does not help them, as they eannot 
aequire a title by adverse possession 


unless that possession has -sontinued for 15 
years, The learned  Districb Judge bas, 
therefore, erred in law in holding ’ that tho 
cireumstanoes whish:he mentions "prove tha’ 


the defendants have acquired a titio bz 


adverse possession. 

I accept the appeal, set asido the decres 
of the lower Appellate Court, and 'restoro 
that of the Court of first instance. The re- 
Bpondents will рву the appellants’ costo 
thronghout. 

2. K, 

Appeal accepted, 


(1) 29 Ind, Саз, 348; 25 P. В. 1915; 20 P.L. R, 
1916; 215 P; W, В, 1914, 


. -MADRAS HIGH COURT. 
Secon» Orvit APPEAL No. 2033 oF 1920. 
July 21, 1922. . 

Present: —Mr. -Juskise Oldfield and 
‘Mr. Justise. Ramesam. 
SUBRAMANIYAM PATTAR—Davenpanz 

à .No. TRUMAN 


KIZHAKKARA "UTHEN ANTHIL 
- &RD:0PHA4ES— PrAiNTIFES Nos, 19013 AND 


Derasvasts Nos, 2 то 13 —Вевронрелтя. 
Malabar Low.—Tarmad—Alienation by Karnawan-- 


zx i | 


^ Alienation, legitimacy : of—Onus—Compromise . 
i i тей owner—ompromise propriety of— Onus. 


by 


f n ! Under the Malabar Law, as under the Hinda Law, 


„the burden of ‘proof ` of the legitimacy of an aliena- 
* tion bya limited owner in his representative capacity 
“is cn the alienee, as against persons whom that 
. limited owner representa. А 
Ft When the ‘Karnawan ofa Tarwad or Tawazhi is 
.impleaded^ Ча that capacity by a miortgagee’ or 
' rother alienee, а décision against him and the Tawazhi 
' property binds the other members, unless and until 
they show, that, the litigation” was not honestly 
 Conduoted on- their behalf, 
? Tb is not obligatory on a limited owner to contest 


, & hopeless case, but: if he chooses to compromise a: 
suit; the burden of proof ison him or his. alienee, ` 


in “Malabar as elsewhere, to show that the compro- 
mige was entéred into honestly and for: the, benefit 
“of the estate, 


К. Second" appeal against. a. deeree: of “the 
Distriet Court, - 


' Suit No, 380 of © 1919, preferred sgainet 


that of the Court ' of the District Munsif, us 


‘Taliparamba, ' in Original zu No 516 


of 1917, 


Mr. T. 8. Viswanatha Айе, tor the’ Appi. 


lant. ^. 
-^Mr. К.Р, Padmanabha Pillai, for the’ ‘Re. 
‘pondente, 


JUDGMENT, =—The appellant the ` first ` 
- defendant holds: a mortgage-deeree against . 
the, Tawazhi property of the plaintiffa and _ 


sortain other defendants, The plaintiffs sued 


for a declaration that this decree, was not: 


. binding on tle. property. The appeal :has: 
been argued first on. the ground ` "that ‘the 
< plaintiffs, junior members of the Tawazbi,. aro 
поё. entitled to ‘sue for the resovery of this 
1 roperty without showing that the Karnawan, 
,. who 


- to- proceed himself. This objeetion was not, 


“eo far ав we bave been shown, taken in. 


Н 


‘ either of the lower 
‘entertain it” now 
- "appeal, 
had no notied.in. the memo. of'appeal that it 
_ would be urged. psc eg as 4 
The next contention. is 


Courts. We eannot 


belonged to the. Tawazhi. That finding was 


‘supported by evidenee and we eannót вее bow . 


‘any question of : law arose in connection 
with if, This 
faille. ` 1 
| The. next . question rüised. is whethèr the 
; lower. Appellate. Court was, right i in imposing 


je: ‘burden: of è qus - ав :to- the ‘binding 
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‘leading w ‘on thet point is 


North Malabar, in Appeal: 


is the fourth defendant, had refused . 


‚вв а ground of sesond © 
‘the more, ro as the respondents have | 


that the lower ` 
: Court erréd/inits finding that the property : 


sontention also, therstore;: 


ET 


nature of the mortgage-debt, for . whieh the 
fleores was passed, оп “the first defandart, 


Relianse has been plaeed on decisions бо the 
effect that, when’ the Karnawan , 
Тагай. . or Tawazhi- © has- 


otħer alienee, а desision against him and tke 
Tawezbi ‘property binds the other- members, 


puah ав the present’ plaintiff, unless 'and- 
tn'il ‘they show that the litigation was not . 


honestly eondueted “on their behalf. Tre 


Velappan : We were’ referred’ also to 


Vasudesün v. Sankaran (2) ; eontra relianeg d m 
-has been plased оп. another “prinsiple of 


equally . general. applisation that the: burden 


of proof of the legitimacy of. an alienation E 


by a limited owner. in liis representative 
eapasity is on the alienee ав against persons, 
whom ‘that limited owner represents, .That 
principle , ie, of course, a commonplaee:in. 


and to minors. - 
reference to the Malabar i in Kuiti Mannadiyar 


v. Payanu Muthan (3)'and Kombi Achen v. - 


Lakshmi Атта :(4). For the dictuni in the 
latter case that the burden of proof .dependa 
on the sireumstanses and on any presumption 


‘invariably arising out of Malabar. institutions, 
_ though ‘expressed, generally, involves, in our 


opinion, the prineiple we have referred-to.: : 


-. -There remain. the oises similar. to’ the 


one before: us, in whioh the alienation. is 


neither one resting on: a- mere private воп-` 
‚ trast. between: the parties nor one whieh has 


been embodied in aidecree passed ` after con; 
test, ‘but. is represented by <a somprontise 
desree. It bas been urged that gueh : alienas 
tions: ‘should be treated as on the samo foot: 
ing ав deerees passed after contest'and. that 


‘We eannot^ agree. 
It is: no doubt not obligatory. on a ‘limited 


‘owner to eontest a hopeless case but :if: he 


ehooses not to. do: so, we think that he and 
the alienee must, in Malabar as. elsewhere;- be 


prepared. to prove. that the sompromise was - 


entered into Honestly and‘ for -the benefit: of 
the estate. That in fact jie ‘what, the lower 


уз 484; 8 Ind. Deo. (м, ei T 


7 (2) 20 M. 129; 7 M; L, J, 102; 7 Ind. Dec, (м, в.) oo, 


[or 3 M, 288; 1 Ind. Deo, (x, в.) 156, 


„77 (4)6 M, "n 2 Ind, Dee, (&,&;) 140. 


of a. 7 
"been :. 
impleaded i in that eapasity by a ШОНЕН or - | 


Titéachun vo." > 


‘the ordinary Hindu Law, as .applied-io ^ 
. managers of Hindu joint, families, to widows’ 
_It is resognised with special ^ 


-&he burden of proof shonld:be imposed-as in . 
‘the ease of- the, latter. : 


Wel: LXI] 


.GOPAL SINGH e. BHAGA, 


Appollate ‘Court held, , when it dioe the 


burden of próof in the present саве on the 
first defendant. As we agree that 16 did so 
rightly and muat a8sept the finding that the 
burden so imposed was not. dissharged and 
ан по other question of law has been raised, 
the‘sesond appeal fails and is dismissed: with 
costa of respondents Nos. 1 to 13—one set, 
WN Y. Appeal dismissed. 
W 0; Ae э» 


LAHORE HIGH COURT. 
Szoonp Civin Arenan No. 2159 or 1921. 
June 9, 1922, . 
Present:—Mr. Jushioo Seott-Smith. - 
GOPAL SINGH-—PrarsTIFF— APPELLANT 
` versus 
„BHAGA ÀND ANOTHER—DEFANDANTE— 
: + BEXSPONDENTA. 
cii Procedure Code (Act V of 1908), О. ПІ, rr. 1, 
2—Recognised agent —Power- of-attorney, validity es 
Objection not raised in Trial Qourt— Qbjection, whether 
to be allowed in appeal— Waiver. : 
An objection to the validity of a power-of-attorney, 
if поб taken in the Trial Court, must be taken to 
have been waived and should not be allowed to be: 
raised for the first time in appeal, Гр. 866, col. 1.] > 
Г lBisandas v. Lakhmichand, 6 В, Н. О. R. (А.С. J ) 159, 
Munoo Dossee v. Ishar Chunder Banerjee, 15 W. R. 245 


and Parvatibat v. Vinayek Pandurang, 12 B. 68; 6 Ind, - 


Dec, (х. 8.) 531, referred to. 

‘Second appeal from. a decrea. of the 
District Judge, Ludhiana, dated the 2186 
. July 1921, reversing that of the Munsif, Firat 
„О15ве, Jagraon, Distriet Ludhiana, dated 
the 23th January 1921. И 

“Ме, Jat Gopal Sethi, for the Appellant. 

' Mr. .В. Р, Khosla, tor the Respondents. 

. JUDGMENT.—This is а second appeal by 
Gopal Singh, plaintiff, whose suit was dismias- 
ed on appeal by the District Judge сп; :the 
ground that the plaint was filed by в person 
. who was not a recognised agent within the 
: meaning of the Oode of Civil Procedure. The 
'guit was filed. by Musammat Rajji, mother 
of : ‘Gopal: ‘Singh, .who purported to be a duly 
appointed. .muthtar. 
was filed with the plaint, . No: objection was 
taken-in the Trial -Oòurt as: to - the validity 
«of. the .power- of-attorney, ‘and оп the 28th 
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‘filed by a 
‘meaning of sestion 17, Aet VIII of 1259 and 


А power-of attorney . 


‹ 865 


through Musammat Rajji, his mukhtar, No 
objection was taken to the validity of 
tha power-of-attorney in the grounds of 
appeal in the lower Appellate Court. 
Service was effected on Musammat Rojji and 
at tbe hearing of the appeal objestion was 
taken for the first time to the. validity of 


` the power-of-attorney. The District Juigo 


‘upheld the objestion and, setting aside tho 
decree of “the First Court, dismissed the 
plaintiff's suit. 

Gopal Singh himself has now. filed ‘tho 
present appeal through Mr. J. G, Sethi, 
Advocate, who contended on his bebalf tha‘ 
the objection being a teehnical one and not 
having been taken in the First Court, it 
should bsdeemed to have been waived, Ið 
ia also eontended that ifit bs held that 
Musammat Rajji was not the duly appointed 
or recognised agent of Gopal Singh, then 
servies upon her for purposes of appeal was 
insuffüoient, and the desree in favour of 
Gopal Singh could uot bs sət aside without. 
his peraonall having been served. Mr, 
Sethi has referred to the. following autho, 
ritie>, Bisandas v. Lakh nichand (1). Iu 
that вазе ib was held that the munim of o 
firm is not, for the purpose of presenting D 
plaint, the, recognised agent (under section 
17, of the Civil Prosedure Code) of à partner 
who is present within the jurisdistion. Tha 
тинт and such partner should join in 
presenting the plaint, or appointing a Pleader, 
16 was also held that the paréner’s not so 
joining was nob a ground on whioh an 
Appellate Court should reverse the dearea of 
a lower Court unless the irregularity affected 
the merits of the øass or the jurisdietion of 
the Courts. 

Munoo  Dossee v. Ishan Ohunder Banarjes 
(2), in that aasa an objesbion was raised in 
the Tria! Court that tha plaint had not been 
resognisel agent within "tho 


was disposed of in favour of the - plaintiff. 
The lower Apvellate Court threw out tha ease 
on the ground that the person who filed 
tha plaint was not а recognised agent, The 
High Court- held that the ease should nof 
have bean thrown out on such a teshnisal 
objestion which did not а зеб the шегі! 
of the ease. 


,of . January 1921 a. desrea was passed in : 


favour of ‘Gopal Singh. The defendanta 
appealed Di Gopal Singh respondent 


(1) 6 B.-B. C. R. VOIE 
Gus WR. 245, 


W. А 
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' that-case-no objection was taken to the status 


"of the resognised sgant until after the decree. : 


waa pessed.-avd the High Ocurt held that 
the: dbjeotion eould-not be raited in: exesution 
forthe: first. time, ^ 

The-case reboriad. as Munoo Dossee v. Ishan 
Ohunder. Banerjee (2) is the one whish most 
resembles the present ease, The only -diffar- 
: envo is. that there the objestion was raised 
in the Trial Court апа was desided iv favour 
‘of the plaintiff, and, though the High Court 
вЁїбөй that. thé 'objéstion was a valid: one, 
it fvas'of opinion that the Appellate Court 
~phould ‘not have. set “aside the desreo upon 
that ground alone, ^ 
Was raised: in the Trial Oourt ‘and, there- 
‘fore, there was no "disposal of ihe point. 
The. :defendanta, were represented by learned 
"Counsel in tliat "Üourt and. it was his 'duty to 
вве: аё. the plaint- was properly filed, and 
45 noobjection was raised on bahalf ot the 
- Gefendarits, I eonsider that it must bs» held 
„to ‘have been waived.- Ifthe objection had 
 been-raiSed at. that time it sould easily have 


been sured 'by: "Musammat Бајјї obtaining св | 


“properly: exeented ' power-ol-attorney * from 
‚ Gopal Bingh. 
. fair-that.an: 'objestion of this sort should have 


been entertained for. the ‘first ‘time in ‘the | 


‘Oourt of ‘Appeal, 
`+ E therefore, ававрё the spel ‘ahd setting 


aside: ‘the crder of the lower Appellate Court : 
remand: the case thereto for decision of the 


appeal in aceordance: with. law, - Stamp on 


. this.-Oourt will be refunded and other soste · 


; -dhall фе soste-i jn the саке, 


печатн ut. 


DES C IRE 


A Gra В, 68; 6 Ind, Dec. (x. в) 581,7. 





MADRAS HIGH: COURT. 

- Bidon. Опт, APPEAL No. 255 OF 1921. 
Й October 11, 1921, С 
" Présent 3 i— Mr; Justiee Krishnan aa 

Mr. Justiae Ramesam.: . 


| omar VENKATIAH. Dartinasso- m 


on APPELLANT. 
5.7 versus. ~. 
‘BOGANATHAM VENKATA SUBBIAH. 
|o Prainmu3R—Resrorpent.. 


.. Civil Procedure Code (Act V of 1608), О; XXXI Y, "n4. 


Decree absolute, application for Erroneous i dismissal 


— INDIAM CASES, : 


MUMMADI VENEATIAR t. BOGANATHAM VENKATA SUBBIAR.- 
| Porvatibat v. Vinayek Pandurang (3), In. 


‘Here no-objestion at«all . 


In my -opinion it' was mot - 


` Appeal- accepted, . ' 


b^ "no "doubt, ask for ‘order . absolute’. 
"e take 


һәй 


—Remedy—BSecond application, maintainability of— ` 
Application; dismissed, revival of —Theory of revival— 
Application for final decree, nature gisele Act 


- (IX of 1908), Sch. I Art, 181, 


' When. ап application for ‘an order absolite ‘has . . 


bea ‘dismissed, however erroneously, second: appli- 
cation does;not lie. The proper remedy. of. the party 
is to appeal against the order. Lp. 366, col, 2,] 

Subbalakshmi -Ammal v. Ramalinga Chetty, 48. 
Ind, ‘Cas. 208; 42 М, - 52; (1918) M. W. N; 702; 35 M. 
L. J. 552; 8 L. W. 526; 24 M, L.-T, 483, referred ‘to. - 75 

- А dismissed petition cannot be treated ag one ^" 
that can be revived simply because it was wrongly ` 
disposed of. . Tho theory of revival involves an - 
assumption that the petition was not disposed of but 
was gomehow pending. 
of a petition ‘does not involve such в position [p. 367, 
col, lj.” 

Applinattons for final decree aré applications in - 
the, suit itself and nof execution applications and - 
Art. 181 of the-Limitation Act applies to them. Tp. 
867, col, 1.] 

Pattabirama Naidu v, Subramania. Ohetty, 45 Ind, 
Cas, 76; 7 L, W. 438, referred to, 

Bescond appeal against a deorea of the 
Temporary Subordinate. Judge, Caddapab, 
in Appeal, Suit No. 158 ‘of 1920, preferred . 
Bgainst.'&n order of the District. -Muusif, 
Nandàlus;-in'Ociginal Suit No;-422:0f 1912. © 

FAOTS appear from the Запавеце, * | 

Mr. B..Somayya, for the: Appellant. — The 
lower. Court. erred. in treating the. seeond 
‘applications for-order-absolute. aw a revival 
-of the prior one. The order of dismissal 


: ‘ofthe firatapplication, though wrongly: passed, 


was a finalorder. . : 
The:;party should have- appealed: against 


it. “Sybbalakshm? Ammal v, Ramalinga Оһани. 


(1). 
maintain the 
present applieation was also barred under * 
Art; 181 of the Limitation Aci . . -~ 

. Mr. D. Srinivasa Row, for the Respond. 
‘ent —-The order of dismissal of the: first 
applisation was illegal. There was. no mE ; 


ot having done. so, he could. rok ` 


to.a.seeond application, '  . ias 


JUDGMENT.—We are unable to agree 


With ‘the Jearned Subordinate Judge. inthis - 
' ease, ‘The epplieation of 9th October 1913, ..- 


‘Exesution Petition No, 1244-of 1913.did,- 
and. 
16 meant. а final decres:, : “But С 
that ‘application was diémissed, it:may- be 
:quite.erroneously. : The “petitioner's. remedy ' 


‘then. was. ‘to appeal against that- -order, ‘see. 
- iSubbalakshmi Атта v. Ramalinga Олену 
4); he..did not do во; 


The order cannot, - 
(i). 48 Ind,- Cas, 298; 42, M. 52, (1918) M. Ww N, 


- 192, 35 M, L, 1.562; 8 Le- асаа 


Error of law in the disposal - .° 


present application... ‘The = | 


ўа, LI 
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BHANEAR GANESH DABI t. SEORETARY OF STATE FOR INDIA, 


in our opinion, be treated as ultra vires as 


the lower Appellate Court says, however , 


erroneous it hight be; nor oan we agree 
tbat the petition is to be treated as one 
that.oan be revived baeause it was wrongly 
disposed of, "The theory of revival involves 
an assumption that the petition was not 
disposed cf but was somehow pending. 
Error of law ia the disposal of a petition 
does not involve sueh a position. On the 
above view, the sesond application for a 
final decree, whieh is the one before us, is 
an iníompetent appliesation. 

There -ia the further difficulty that the 
present application is barred by limitation, 
having been filed more than three years from 
the date ‘when the right to apply asorued ; 
that is, the date fixed for payment under the 
preliminary deeree, It is now settled that 
sueh applications under the present Code 
are applisations in the suit itself and not 
“exesution applications and Art. 181 of 
the Limitation Aet applies to them. See 
Pattabirama Naidu wv. Subramania Oketty 
(2).. On ‘this ground also, plaintiff's appliea- 
tion fails. 

It is “unfortunate that the  pleintit?s 
legal advisers failed to realise in tíme what 
the proper prosedure in this case was and 
plaintiff has thus lost the fruits of his 
mortgage decree, but we are unable to help 
him: 

The ordsr of the lower Appellate Court 
is set aside and the order of the Munsif 
is restored with вовів here and in the Oourt 
below. 


e т P. Appeal allowsd. 


à is Ind, Cas, 76; 7 L. W. 438. 


PRIVY COUNCIL. 
APPEAL FROM тна NaGPUR JUDICIAL COM- 
"MISSIONE S’ 8 Court. 
| May. 23; 1922, : 
Present: :—Lord Buekmaster, Lord Atkinson, ` 
Tiord Sumnere, Lord: Carson end 
'Sir. John Edge. - 
‘SHANKAR. GANESH DABI—. 


PETITIONER a 


versus c 
ibi SEORETARY or STATE Fur 
INDIA 1x COUNOIL-—RiSPONDENT. 
Legal Practitioners: Act’ (XVIII'of 1870), s. 13 (f); 
scope of —Pleader, agitation by—Jurisdiction of Court 
—Appeal іо Privy Council- Leave, grant of. 


Where a Pleader nob only protests against a tox 
orits injustice but also urges an organised resist- 
ance to its payment and establishes a system which 
would impede and might even defeat its recovery, 
with grave danger to the public peace, his conduct 
is sufficient to found jurisdiction under section 18 
(f) of the Legal Practitioners Aet and leaye to 
appeal to the Privy Council ought not to be granted, 


Section 13 (f) of the Legal Practitioners Act is 
not confined to acts done in а professional capacity, 


Petition for Special leave to appeal against 
the order of the Court of the Nagpur Judioial 
Commissioner ‘suspending petitioner from 
prastising as a Pleader. t 

JUDGMENT. 

Lorp Buosmastex.—As в conaession to the 
urgent request of Counsel, their Lordships 
will briefly state the reasons why they ‘are 
not able to advise that leave to appeal should 
be granted to the petitioner, but thisindul- 
gence must not be taken as resognising any 
departure from established practise, nor 
affording any preeedent for the future. In 
expressing the opinion whieh they hold that 
this petition ought to be refused, their 
Lordships expressly desire to make plain 
that their opinion carries with ib no approval 
of or reflestion upon the order against 
which leave to appeal is sougrt, That 
order was entirely one for the  disore- 
tion. of: the Court that made it, and the 
only matter that it has been mneeessary to 
eonsider is whether a prima facte ease hao 
been made ont Ёо establish that there was 
no foundation upon whieh that” diseretion 
sould properly repose. 16 -appears the 
‘the petitioner was, on the 3rd May 1991, 
bound over by the Sub-Divisional Magistrato 
at Basim to keep the peace for a period of 
one year, aud that order was confirmed by 
the Distrist Magistrate and by the Court 
of the Judicial Commissioner. The offenes 
which he had committed was connested 
with an agitation against payment of the 
Mahar Baluta, and it sppears that in the 
course of euch agitation he did not eonfino 
himself to protests, however vehement, 
against the tax, or against its injustice, but 
that he urged an organised resistanee to 
payment, and attempted to establish a 


system whieh would have impsded end 


might. .have defeated its recovery with grevo 
danger to the. publie pease, These. sonsidor- 
ations led to the eonviotion to which reference 
has been made, and eauscd his conduct as п 
Pleader: to bs brought before the Court in 


868 ия 


^" MURLI DHAR 6, DUNI ÓHAND, 


C their jurisdietion under the Legal ОУ 
~. Act of. 1879. Their Lordships are of opinion 

-, that the circumstansés to which they have . 
referred: were sufficient to fornd jurisdiction 


undér: section 13, sub-section (f) of that 


i Аё, whieh is not, eonfined to acts done: in 


‘professional · -aapacity, aad. for these., 


Runs they think that no I»ave to appeal 


У 
' AUR 
s- . 


к 





“ought to ba granted in this овве, · 


- "ой Procedure Code (Act. V of 71908); 0. 0. IX, т, 


and 
they will huribly bs His Majesty ascord- 
me. : 

Е Lines not вате, 


E 





[C MM 


_. [1992 
question that is to bë - desided ia thia 
appeal: : - 
On the 2nd February ` 1921 ` issues were 
framed and the 24th of February. was fixed 
for the evidercs of both.the parties. Оп that 
date plaintiff's evidenes was taken, and the 
defendantapplied for an adjournment to enahle 


him ta apply for the transfer of the case fróm "56 


the Court: of the Senior Subordinate Judge, 
The Court, however, refused ёо. grant’ dle . 
adjournment i in order to enable the appellant. 


to apply for the transfer. of * the eace, y 
but fixed the 31s& of Maroh 1921 for: 
the evidence of the defendant.’ On_ the 


‘date’ fixed the appellant did not appear 


" LAHORE HIGH CCURT, 2 f 
' Misgorpangovs Отт APPEAL No. 2104 . M. 
- or 1992; 
> Ostobor 26, 1928. . 
Present; —-Mr. Justise. Аа! Raoof. 


# “MURLI DH AR—Davanvaxs—Averitinr | 


20 tersiis ._ 
` рї CHAND— Pravarive AND 
GOKAL: OHAND—Derenpaxr— - - 
- RESPONDENTE, 


О. ХҮП, r. 8— Time" not granted a£ request’ of' sania 


wet ‘Procedure under Ог XVII, v,/8, applicability of—Ex 
fen parte. decree passed under Ou ХУП, -.8, setting. aside of. 


ee ÉA Court: has nó “jurisdiction torproceed under. 0. 
: XVII, r8, "of the Civil Procedure Code, where time + E 

~ was nob granted to the: defaulting party а at -his own ` 

- request. ue А 
«7. 2 Ап ев parte. ‘decree may be ‘passed. even in a саке -. 

б where the Court acts. underO, XVII, г, 8, of the Civils. 
' Procedure Uode. 


Buch à "decree da "nevertheless an, 
en parte” decree. and liable. to be eet ‘aside as such, 


> ~ “t Prativadt * Bhayankaram ^ Рїсһат:та, у. Kamisettt 
‚ Breeramulu, 43 Ind. Сав, 566; 41 M. 286; 84 M, L, J. 
* 24,28. M. LUT1 (1918) , М; W. N.32 (Е. вә, rélied 


Ty брор; 


„ХУП. 8, 
| ‘soneequently, 


DN? 18, wes’ maintainable; ~ 
. ойе Ш per alone : thé , muinte 


mU Misesllaneous fico өрге. fom an. arde of 
1° Ае Senior Subordinate J adgeo, Ambala; ‘dated 
5 phe 18th .Juné 1921. - 


"Mr, Sunder Das, fox the Aprellant, ү : 

` Mr: 9.0. ‘Narang, for-the Eespondent, : 

7JUDGMENT.--This ' miscellaneous 'eivil ' 
d hüg'arimen out of an application :made 


“ander · О. IX, г, 13. for; the setting ‘aside’ 
‘of an ex parte decrée. 


-Thè epplication. lias | 
‘been refused on the grogàd- Chat ‘the "ceder: 
‘appealed - against ' .wa8;' passed - under O., 
“and! was” & :decree and “that, 
-no applieatioa : for setting ~ 
‘aside ` the ¢x-parts deeree:- ander -O. TX, 
"The. following. 





NM under О. XVII 
tme was nob granted to the appellant E 
“at his -request-for the production of evidence, М 


>was an i 
'r. 18, or not, and | whether an applisation ` 


a n". 5 i 


and applied for further adjournment on the 
ground of his illness., The Pleader, who had - 
been retained by him, refused to aet: stating 
that he had received no inatruetions from 
bis. client. ` Ths Court, therefore, proceeded 
to decide the case professedly "under 
О. XVII, г. Запа passed an ez parte. decree, ' 


. The first question that I bave to ‘decide EH 


is whether the Court was justified i in acting, 
т.; 3. It.is.elear that. 


Therefore г. З had no application, ` 

. The second ques'ion that I have to ‘decide Б 
.18. whether even granting that г, 8 : of 
.O. XVII жав applicable the decree’ passed 
tæ paris decreas within’ ‚О, IX, 


for "the setting aside of that. dgéreo was 
. competent under tbat role or^ “not. Iam 
‘elearly of opinion thatit was an“ ex parte: 
deeree although tho Court, professed to- sob : 
under. O.. XVII, т. .8. The :sase ‘of: - 


` Frativadi Bhoyankaram ‘Pichamma v; Каті- ii 
setii Sreeramulu (1). is an authority for the '' 
proposition that an ev parte decree may be .-* | 


passed.even in-a &ase in which the: Court ^ 


| © acts under О. XVII, г. 3. 


-I ‘aaaordingly set aside the ordin йрреа1өй 
aeaiiai. and send the, ‘casa, ~ back” to the 


“Court. below with; the. diréstion” that the 


application under О, IX;r;18, Civil Prosedure 
Code, be: plased on itg original number and be 
. desided, upon the merits: Mer to [Ame 
< Costs will abide thg result.’ : 
a 2. Ke ар 

me Td "Appeal deb ^ 
oe As "Ind. oui 568; 41M, 286; 84 M. L. J, 24 28 . 
M. Ti. T Jh (1918; м. Ww. N, 93. ics 5). sy, dg " 


ae 
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MADRAS HIGH COURT. 
Os1MINAL, Revision Cases Nos, 236 anp 282 
А cr 1922, ‚ 
(Ogminat Rayisiow Perosa Nos. 209 AND 
248 or 1922.) 
April 28, 1922, 
| Present: —Mr, Justica Ramesam. 
; K, MURABI NAICKEN-—PzrITIONER 
i . versus ' 
AIYASAMI NAIOKEN — В.єзрококнт,. 
Criminal Procedure Code (Act V of 1898), в, 144, 
order under—Hatension, improper—Hatension in face 
of injunction 
meaning of. 


An order issued under section 144, Criminal Pro- 
cedure Code, which is virtually an extension of а 
similar order already issued and which isin the 
nature of a permanent expedient is illegal, especially 
when an injunction order of a Civil Court is pending. 
[р 870, col. 1.] 

7-16 isthe duty of Criminal Courts to respect the 
opinions of Civil Courts and, in taking steps to 
preserve peace, to take action only against those. 
who are infringing the rights of others and protect 
those who wish to exercise their rights and not to 
Pr the latter's enjoyment of rights. [p 870, 
col. 2. : i 

* Rashbehari Singh v. Jagnarain Rai, 4% Ind. Сан, 
58978 Р. L. J. 180; 19 Or. L. J. 365, Govinda Chetty 
у. Emperor, 21 Ind. Саз. 898; 27 M. L. J. 628; (1918) 
M.-W. М. 1003; 14 Or, Т. J. 658 and  Bisheseur 
Chuckerbutty v. Emperor, 84 Ind. Cas. 812; 20 О, W. 
М, 758; 17 Or. L. J. 200; 24 C, L. J. 272, referred to. 

The word ‘alter’ in section 144 (4), Criminal Pro. 
cedure Oode, does not justify, the substitution for or 
addition to the party against whom the original order 
is directed. [p. 389, col: 2.] 

Muthukumaraswamt Nadar v. Muhammad Rowther, 
67 Ind, Cas. 500; 42 M. L., J. 352;.30 M. L. T. 148; 15 
L. W. 428; (1922) M..W, N.177,28 Or. 1. J. 404, 
followed. А 

. In Os. В, О, No, 226 оғ 1922, 

Petition, under sactions 435 aud 439 of 
ithe Oode of Oriminal Procadura, 1838, and 
under sestion 107 of the Government of 
India Act, praying the High Oonrt to 
revise the order cf the Court of the Sub- 
Divisional Magistrate, Coimbatore, dated 
116 February 1922, in: Criminal Miscsllane- 


‘ous Oase No. 16 of 1921, . АЕ 

: In Ов, В. O. No. 259 or 1922, . _. 

, Petition, undér seotions. 435 and 439 of 
the' Code of Oriminal Prosedure, 1898, and 
under sestion 107 of the Government of 
‘India Aet, praying the High Court to revise 
‘the order of the Court of the Distrist& Magis. 
‘trate, Coimbatore, in his prossedings, dated 
6th January 1922, in Criminal Revision 
` Petition No. 406 -of 1921; preferred against 
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of Civil Court—Illegalty —' Alter, 


369 
the order of the Court of the Sab. Divisional 


Magistrate, Coimbatore, in Oriminal Mis» 
eollaneous Oase No. 16 of 1921 in Missollans- 


` ons Oase Fo.' 7 of 1921, on the file of the 


Court of, the Stationary Sub-Magistrate 


Coimbatore. . 

Mr, К, Bashyam Iyengar, for the: Peti- 
tioner, Ea 

Mr, T, М, Rrishnaswamy Iyer, for the Re- 
spondent, : 


The Pablie Prcseoutor, for the Orown. 

ORDER.—These revision вззөз aro eon. 
nected. [It appears that there is a dispute 
about the eontrolof four temples (Aiyasami 
temple and three others) in Coimbatore, 
between  Murari Naicken (the petitioner 
bafore mə) and Periakowli Naioken's party 
who are the counter-petitioners. 

The patitioner. filed Missesllaneous Oase 
No. 7 of 1921 before the Stationary Sub. 
Magistrate, Coimbitore, who passed an eg 
parte order on" 29th “August 1921, under 
cestion 144, Oriminal Procadura Code, 
prohibiting’ the conuter patitionsr from 
interfering with the calebration of the Sree 
Jayanthi festival and ia the eonduc! of the 
daily pu'a in the templex The oounter. 
petitioner appsaled to: the Sub Divisional 
Magistrato who passed an order on 6th 
October 192! diraeting bath parties nət to 
interfere with the temples in' question, As 
to this, I agree with the view of my brother 
Odgera, J., iu Muthukumaraswami Nadar v. 
Muhammad Bowther (1), where he held that 
the word ‘alter’ in section 144 (4), Criminal 
Peosedure Code, does not jastify the substitu. 
tion for or addition to the party against 
whom the original order is dirac%ed. 

Before 12th Deeamber 1921,' the petitioner 
filed a suit in a Civil Court and obtained a, 
temporary injanstion against tlie eounter. 
patitioners. This order -was shown to the 
Sab.Divisional Magistrate and on 12th 
Dessmbar 1921, he passed an order: "ít 
remains for me to see that no distucbanoa of 
peaos'.ossürs till the disposal of the 
Suit. 5 г." The order under saetion 144, 
Oriminal Prosedure Cole, issued on 
6th Ostober 1921, will be re-issued for 
another term of two months to ensara 


‘psaca,” The District Magistrate refused t3 


..(0 67 Ind, Сав. 502; 42 М. L.T. 352; 89 M. L. T. 
113; 15 L. W, 423; (1922; М. W. №, 177; 28 Or. L f, 
404. 
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interfere with this order.on the ground 
that “the opinion of the Sub Divisional 
Magistrate that there is à eontinuing danger 
of a breach of pease appears to be well-. 
founded” (6th January 1922), On lith 
February 19:2, the Sub.Divisional Magis- 
trate passed another order, which runs:— 
"Proseedings under section 145 . 
deferred for some time (i. е.) until the 
temporary injunetion passed ex parte by the 
District Muneif of Coimbatore, is upheld 
‘finally or reversed. Meanwhile ап order 


under-seation 144, Criminal Procedure - Code. 


will be issued substantially on the terms of 
the order, dated 12th Decamber 1921." - The 
orders of 12th Decsmber 1921 and, lith 
Febrnary 1922 are the Subjects of the 
Revision Petitions before me. ` 
lt is sonceded that thcs3 orders as issued 
were extensions atd ean b3 “valid only as 
fresh orders under section 144. It, was 
‘observed i in Bashbenari Sing. v. Jagnarain 
Rat (2): "We view with d’ ‘sapproval the 
uso of section 144 for anything of the nature 
‘of а permanent expedient,” 
ЛЕ the orders of the 12th. December 1921 
| and llth February 1922, canrot be regarded 
as proper orders passed afresh under the 
section, I can interfere with them. `[See 
Meyyaru Ammal, In те (8) апа Govinda 
Ohetty v. Emperor (4)1. In the latter ense, 
it was observed: “Neither in the present 
‘order itself nor in the retords referred £o-as 
forming ‘the basis of it, ів there any indica- 
tion ‘of urgenoy and the order itself does 
тоё ве forth the material facts cf the case 
as’ required by law.” , These observations 
apply: to the. ordera now before me. I think 
that-the suseessive orders passed in this sage 
are. improper [See ihe observationa in 
‘Bishessur Ohuokerbuity v, Hmperor (8)1, and 
amount to вп abuse of the power’ of the 
- Ооп and within the meaning of Sadasiva 
sIyer, J,a observations in Meyyaru Ammal, 
‘In re (8), espeeially, as, in this case, the 
"Civil Court has passed an order of tempo. 
rary injunction against one party, imply. 


Y 


'& (2) 44 Ind, Cas, 569; 8 Р, L, J. 180; 19 Cx. 1. J. 865. 
: (8) 22 Ind, Cas. 721; (1914) M, W.N 1 169; 15 Cr, 
TL. J. 145; 28 M. L. J. 182 
-(4) 21 Ind. Cas, 898; a M. І, J. 628; (1918) M, W, 

N. 1003; 14 Or, L.:J. 668. 
` (6), 84Ind, Cas.- 818; 20 ^O. WN, 758; 17 Or, L. J, 
‘200; 24 Q. L, J, 212 А 
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. . will he, 


(1992 


ing that, in its opinion, the petitioner had a 
prima faote right, It is the duty of Criminal 
Courts to respect the opinious of Civil Courts 
and in taking steps to preserve pease, to 
take astion- only against those who. are 
infringing the rights of orders and proteet 
those who wish-to exérciss their rights and 
not prohibit the latter's lawful enjoyment of 
right [See Guruswami Nadan v. Emperor (б) ]. 
I set aside both the оша aecordingly. 

M. 0, Р. 


Orders вві aridi? 


(6) 18 Ind. Oas. 831; 22 M. L. з, 354; (1912) м: в 
м4 М, L. Т, 82, 13 Cr. L, J, 148 


ё 
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LAHORE HIGH OOURT.. ...: 
Í CRIMINAL Revision Pamiriox No. 56 
` ‘or 1922, 
Mareh 24, 1522, , 
° Present :—- Mr. Jnstieo Harrison. . 
MIR ALAM—Ooxvior—Pentio uud 
versus 
“EMPEROR—Respoxpest, 
' Criminal Procedure Code (Act V of 1898), в. 846— 


Penal Qode (Act XLV:of 1820), 8 498 — Entizing a away 
woman — Compromise. | 


poe 


: The only person who can' compound з cage “under 
HOA 498 of the Penal Code is the husband of the 
woman, [p. 871, col. 1.] 

Petition, ander seetion 439, Criminal Pro- 
eedure Code, for” revision of the ordér’ of 
the Sessions Judge, Jhelum, dated the Ath 
January 1922, confirming that: of’ the 
‘Magistrate, Firat Olass, Jhelum, dated the 
12th December 1921. - 

Shaikh -Nias Ali, for the Petitioner, .- ү. 


un 


Lala Jat Lal, B; B., Government Advosate, 


Р for the Respondent, 


JUDGMENT.—On 11th February 1921, 
Sardar Khan -brought -a eomplàint ; „under 
-kestion 498, against three persons including 


: Mir Alam of ‘having abducted his daughter 
. Musammat Sadi. while in his. sharge in the 


"absence of her husband Fazal’ Dad, No- 


'evidenee was -produeed, and on: the 29th 


.Mareh 1921 the somplainant applied for an 


. adjournment to enable him to compromise 


g- 
©. 
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RAMASWAMY IYENGAR, In re, — 
tbe oaee. On the 10th May 1621, a eom” 


promise was preeented in Ооп, bot as: 
tte Megistrate was absent cn idee ro 
further ection wastaken,.: Before be returned. 
from leave, Fazal Dad, the husband, cane 
baok and represented that under seetion 345, 


Criminal Procedure Ccde, the:father was nof: 


competent to c:mpromisa the .case thcugh. 
he was competent to present the complaint, 
The case was then proeeeded with, and on. 
the evidence of two witnesses to the effect: 
that the accused-and two others had been- 
sən with the woman, together with the 
evidenca of the invalid. compromise having: 
been effected, Mir, Alam has bten eonvicted- 
and senterced to one year's: rigorous im- 
prisonment, His appeal was: diemissed by 


OASES. ` 371 


established by the evidence of Muhammad 
Bakhsh, an attesting witness, . Though the 
cowpromire ia pot valid. the fast that the 
acaused. had ра'а Ré. 4С0 should, I think, 
have been taken into aesount in awarding 
(ha sentenee. І see no cuffioient reason for 
interfering: with thefinding of fact but-under 
the eireumstances detailed -absve-I reduce 
the sertenee to thó amount of ИрИ! 
already undergone, ! 

VR. 0007 
К Бейге reduced, 


mary 


the learned . Sers'ona Judge. and ће” дож, > > 


applies for revision. 

-. Counsel’ coutenda that it cis’ insons'stent 
that {Бе man who presents - the complaint 
shonll not b: allowad ‘to compound, and 
that tke word: “the husband of the woman" 


in sestion 345 should b» read as including - 


any person who. is compotent to - presant 
а complaint and haz dcneso. The words 
ara quite elear aud, . however, anomalous 
the . position. may ba; it is quite elear 
that the only person who ean-edmpound: 
а вавэ under sestion 498 is the husband: 
of-the woman,- Ápari- from the вошргб. 
mise, the. evidenes "is vary meagre and 
consists of two witnestes not named at the 
; time the: complaint was lodged and produced 
for the first time teü months later, one of 
whom states that he saw the woman together 
with the aceused and two others, and the 
other- that he also saw’ the same people 
together entering. the house ‘of the father 
of the. aseused Mir Alam and heard the 
father abase his воп :for having abdusted: 
ihe. woman, -When a warrant was issued 
under gestion .1G0' the woman was -found: 
in the house of a wholly unconnested 
person in the Ambala Distriat the acoused 
being a -resident of Jhelum and the abdue- 
tion being aid to have. bean effected in, 
Jhelum; : The eompromise remains and nof 
бшу. was an invalid. compromise effeeted’ 
. but it had been held to be proved that, 
the/aceused paid Rs, 400. to’ the father 
of „ће: girl! Не -has ‘stated. that hé paid. 
nothing and thereby debarred himself from 
obtaining any redress in a Civil Court, 
bat the faet that the money жаз paid is 


' jg the petitioner. 


Ma DRAS ван COURT. 
СвтмімАг, Rarvrsión Os No 180.012.1922, 
(Op minat Reyon Periton No, 160 oF 1922.) 
-Miy 4, 1922.. 

Présint :—Mr; Justice Ramesam, 

Inra 8. RAMASWAMY IYENGAR 
7 PETITIONER. 

И Criminal Procedure Code (Act V of 1898), в, 200— 
Complainant, évainination of—Omission to enamine, 
effect of —Préjudice. 


A Oourt is bound to examine the complainant 
under section 200-of thé Criminal Procedure Оойе, 


` and the omission to do so is а serious irregularity 


which in general prejudices the complainant, and 
justifies interference by the High Court in revision. 


Lp. 872, col, 1.] 
(Authorities reviewed). 


. Petition, under sestions 435 and 489 o£ the 
Code of Oriminal Prosedure, 1898, praying 
the High Court to revise. the order of the 
Court of tha Additional Sessions Judge, 
Madura, dated the 3rd November 1921, in 
Criminal Revision Petition No, 29 of 1921, 
preferrad against the order of the Court of the 
Sub-Divisional Magistrate, Usilampatti, in 
D. Dis. No. 149 of 1921 (in О, О, No.:750' of 
1921 on tho;file of the Court of the. Stationary 
Sub-Magistrate; Tiramangalam). V. 

Mr. V, Ramaswamy Iyer for Mr. K. Rojak 
CA for the Petitioner, 

“The Publie Proseontor, for the Orown. à 

ORDER.—In this casa the complainant 
He filed а complaint 
under section 392, Indian Penal Oode, be. 
fore the Sub. Divisiona] Magistrate, Usilam. 
patti. It appears that he had ‘previously 
filed a complaint for the same offence but on 


^ 
[s 
4 


^ 


- {а the present ease. 
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the Police investigation, eharge-sheet was 
prepared by the’ Police only under sections 
384 and 323, Indian Penal Code, The ease 
was then heard bythe 2nd Olass Magistrate 
of Tirumangalam who, after hearing the 
evidenee for the prosecution, dissharged the 
acsused under section 253 (2), Oriminal Ene 
cedure Code. 7 

On the present complaint, the Sub рім: 
sional Magistrate has not taken the sworo 
statement of the complainant under seation 
200 and remarking (1), that, if the complain- 
ant was really robbad, he would have applied 
to the Sub. Magistrate who tried the former 
саве, to transfer it; (2) that the eomplainant’s 
only desire is to somehow implicate the 
counter. petitioners who are the servants of 


INDIAN 


the somplainant’s inveterate enemy ; (3) that - 


his application to the Stationary Sub- Magis- 
trate for an adjournment, to ànable the вош: 
plainant to'adduse further evidenas was an 
after thought instigated by some mischievous 
men, and (4) the present petition is a similar 
after-thought, refused to interfere. 
That a Court is bound to examine the 
complainant under section 20, and in aw 
ordinary саве the omission to do во ів a 
serious irregularity justifying interferenee 
on revision, has been sonceded by the Public 
Prosecutcr and has been . held in various, 
cases “[vdde, Lokenath Patra v. Sanyasi Oharan 
Manna (1)]. It may be observed that the 
person -prejudiced by -suoh irregularity is 
the complainant, and when the ease ends in 
а sonvietion, he has no grievanse and the 
Beeused éannob,in general, complain of the 
irregularity, as the omission to take a sworn 
statement from the complainant cannot pro- 
judiee the aceused. The complainant would 
have given a deposition at a later stage of 
the ease dnd the asensed must have had ample 
opportunities of oross-examining the com- 
plainant [See Emperor v, Heman Gore (2)]. 
I, therefore, think that eases like Queen-Hm- 
press v. Monu (8), Saheb Tewari v, Emperor (4) 
and Emperor v. Heman Gope (2) in each of 
whieh the ascused was the petitioner before 
the High Court, ean scarcely afford a guide 
The decision in Pelu 


(1) 80 C. 923; 7 О. W. N, 528. 

(2) 58-Ind, Cas. 459; 1 P. L. T, 840; 21 Cr. Is J. 770. 
(3) 11 M. 443; 2 Weir 288; 4 Ind, Dec, (N. a.) 309, 
(4) 49 Ind, Cas, 919; 20 Or, In J, 247, 


. Moreover, 


OASES. ` [1922 
Nathan, In re (5) related to а’ complaint 
before a Presidency Magistrate and turned 
upon the speoial provision in sestion 200 (b). 
the case ‘in Qusen-Hmpress v. 
Murphy (6) relied on in ‘that: decision was, 
ав pointed out in Kesri v. Muhammad Bakhsh 
(7), of an exceptional ‘character. T6 was 
observed in the later ense :— "The Legislature 
does require that every complainant shall, as 
soon ав he has prevailed upon the Magistrate 
to take sognizanse of his eomplaint, be ех: 
amined upon oath. The вобвбайве of that 
examination ів by law requiród.to be redused 
to writing, and it is obvious that that writing 
must beand was intended to be distinct from 
the eomplaint. " 

In ' Rangasawmt Gounden у. Sabapothy 
Gounden (8), Kesri v. Muhammad, Bakhsh (7), 


" Lokenath Patra v. “Sanyasi Oharan Manna 


(1), Вай ‘Noth v. Ваза Ram ^ (9), Mangu 
Koeri v. Emperor (10) ‘the High Oourt 
interfered at the instaneé of the eomplainant. 

So also in Ganesh Narayan Paths, In the тайт 

cf the petztion of (11) where it was pointed cut 
that "the motives by which complainants are 
as! usted must nesessarily be of the most varied 
deseription; any attempt to determine them 
would open out a very wide and speculative 
field of irquiry. Tho оһеје оѓ’ `а :Оғітіпе1 
Code of Prosedure is to provide a meshinery for 
tha punishment of offenders against the sub- 
stantive Oriminal Law.” Tha District Judge 
who dealt with the present ease on revision 
distinguished Ganesh Narayan Pathe, In the 
matter of the petition of (11) by saying that 
the applisability of section 537 was not then 
eonsidered. When all the casés ineluding 
Ganesh Narayan Pathe, In the matter of the 
petition of (11) lay down that the omission to 
take a sworn complaint isa serious irregularity 
whioh;in genera], prejudises the oomplain- 
ant, to say that, in this ease, the eomplainant 


. could not have been prejudised, or the ground: 


mo 


(6) 12 Ind. бав, 526; 85 M. 606; (1911) 2 М, ү... 
856, 10 M. L. T. 573; 12'Or. L. J. 650; 22 M. L Ј, 155, 
S, 9 A. 666; А. W. N, (1887) 141; б Ind, Deo. (N. s.) 
„Ф 18 A, 221; А, ҮГ. N, (1806) 85; 8 Ind, Deo. (x, s) 


S 4 M. H. 0. R. 162, 
059) l6Ind, Cas, 512; 10 А, щ J, 79,18 Cr, L. J, 


70650) 61 Ind, Cas. 465; 20 Or, L, J, 481; 1 P, L. T. 
(1) 18 B, 690 (7. B.);7 Ind, Deo, (х, 5.) 891, 
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that there was a priof enqniry is to do the: 


same thing which these eases prohibit, viz, 
attempting to prejudge the somplainant’s 


oase witbout having all the materials the law. 


entitles him to plaee before the Court, How 


san a Court say that the complainant has not- 


been prejudised under snch eircamstancas ? 
In my opinion, all sush attempts are pre- 
~ mature and ought not to be made. . 
I, therefore, reverse the order of the Sab- 
Divisional Magistrate and direst him to take 
the. sworn statement of the’ complainant 
under sestion 200 and dispose of the case 
according to law. - 
м. 9. Р, 
W. С. А. Order reversed, 


LAHORE HIGH COURT. 
^ Onisiwan Revision Permios No, 1541 or 1921, 
March 3, 1922, 

Presenti—MMr, Justices Broadway. 
КАС AND orarrs—Acovssp— 
PatiTiONgRs 
versus 

. -EMPEROR-—HzsPONDENT, 
Criminal Procedure Code (Act V of 1898), s. 497— 
Order of discharge —Further enquiry—Notice to accused, 


Though an order directing further enquiry into 
the discharge of an accused person under section 187, 
Criminal Procedure Code, passed without notice to 
the accused, is notillegal, notice should, as a general 
rule, be issued. [p. 874, col. 1,] 

Nabi Bakhsh v. Emperor, 66 Ind. Oas. 777: 1 L. 218; 
91 Cr. L. J. 621; 109 P, L. E, 1920; 8 Р. W, Б. 1920 Cr., 
Fazal Din v. Queen- Empress, 17 P. R. 1895 Or., Queen- 
Empress v. Dorabji Hormasji, 10 B. 281; 5 Ind. Deo. 
(x. S.) 478, Hari Dass Sanyal, In the matter of, 15 C. 
608; 18 Ind, Jur. 65; 7 Ind, Dec. (N. s.) 989 (Е. B.), 


Queen-Empress v. Balasinnatambi, 14 M. 384; 1 M, I. J, 


B13; 2 Weir 657; 5 Ind. Dec. iN s.) 234, referred іо, 

Further enquiry under section 437 of the Criminal 
Procedure Oode should not, as а general role; be 
ordered unless the order of discharge is manifestly 
perverse or foolish or is based on в record of evidence 
obviously incomplete [p. 374, col .1.] 

Nabi Bakhsh v, Emperor, 58 Ind. Oas. 777; 1 L. 216; 
21 Or... J. 621; 109 P, 1, Б 1920, Emperor v. Kiru, 
11 Ind. Ogs. 182; 10 P. R.1911 Cr; 24 P. W. R, 
1911 Or4 12 Cr. І, J, 804; 205 P, L. В. 1911, Sita Ram 
v. Emperor, 27 Ind, Cas, 888; 130 P, L. B. 1915; 4 P. 
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W.R; 1916 Ors 16 Cr. L, Т, 214, Nastv-ud-din v, Abdul 
Aziz, 88 Ind. Сая. 641; 17 Cr, L. J. 161, 20 Р. W. R. 
1916 Cr., referred to. К К 

The mere fact thatthe District Magistrate might 
have taken another view of the evidence would not 
warrant an order under section 487 of the Oriminal 
Procedure ‘Code which , amounts to directing а 
re-brial by another Оошъ on the same evidence, 
Гр. 874, col. 2.] i . 

"Petition, under section 439, Oriminal Pro: 
eedure Code, for revision of an order of 
the Distriet. Magistrate, Rohtak, dated: the 
22nd Oatober 1921, reversing that of the 
Basch of ‘Honorary Magistrates, Second 
Class, at Gohana, District: Rohtak, dated the 
29thAuguat 1921, °? 


Mr, Skamatr Chand, for the Petitioners. 

Lala Balwant Rat, for the Respondent, 

JUDGMENT,—One Maman instituted a 
eomplaint against Kallu and four others 
under sestions 448/380 and 323, Indian 
Penal Code, The eomplaint was heard by 
a Bench of ‘Honorary Magistrates. The 
sowplainant apparently prodused all the 
evidence-available and: then closed hia ease, 
The Bench of Magistrates after examining 


. Kallu and hia co-aesused resorded an order 


dismissing the complaint and discharging 
Kallu and his companions. All the evidence 
led by the prosecution was referrei to in 
the order of discharge and the Benah of 
Magistrates appear to have come to tha 
conelasion that the dispute between tha 
parties was really one for desision by в, 
Civil Ооа. Maman then moved the Dis- 
triot Magistrate ou:-the revision side and 
guseceded in obtaining an order diresting the 
Tahsiliar -to dispose of the cass, The 
learned Distriot Magistrate resorded his 
opinion that "on the evidenss produced J 
am nob eatisied thatan order of discharge 
should have Ъзеп passed.” Kallu and his 
so-acensed: hava come up to this Oourt 
under sestion 439, Criminal Procedura Oode, 
through Mr. Shamair Chand asking for the 
order passed by tlie District Magistrate to 
be set asida; Mr, Balwant Rai has appeared 
for Maman. 

The dispute between the parties relates 
to a kotka which, it ia alleged, -has been 


‘erasted оп shamilat land and of which 


Maman а таб, bad been in possession 
for в considerable period. Нә is said to 
have left the village and abandoned ib, at 
least that is the sontention of the petitioners. 
Maman himself alleged that he had loft 
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“the housa after “xing his: own lock thera: 
on‘ and had gone to search: for his son. 
Daring: bis absense, he. ‘assorted, tha peti- 
| ‘tioners. while’ leaving the -losk on his gate 
‘dug oub. one of the walls cf the | ‘kotha iù 
ai ordér’ {0 “place ‘another. ‘door ‘therein. Mr. 
- Shamair “Chand has contended “that the 

order passed’ by. the "Distriot- Magistrate í is 

“wrong, firstly, in- that he did not -issye 
notice: to the present petitioners and, secondly, 
iv that it contravenes; the law a3 proponnd: 
"ed in Nabi Bakhsh: v. Emperor (1). Mr. 

‘Balwant Rai referred meta Fazal Din v. 

Queen. Empress (2), Queen- Empress ` у, Dorabyt 
* Hormasjt (8), Hari Dass Sanyal, In ths matter 

ef (4) and Queen-Hinpress у; Balasinnatambi 

(5) and sontended that réction 437, Oriminal 

Procedure Code, did not provide. for.. the 

issue of any noties and that it was within 

the: power of .a Distriat Magistrate to order 

“a further enquiry when in his’ opivion the 
- evidense resorded bad not ‘been properly 

appreciated: by the ‘dissharging Court. So 

far as the question of notiee is corcerned 

‘there ean be no doubt whatever that section 

437, Orimiual Procedure Qode, does-not-make 

the. ієвпе of a .nobioo necessary. Al the 

“Oourts throughout India have, however, 
Tépeatedly pointed out that. thopgh an order 

passed under scation 437, Oriminal Pro- 


egdure Code, without notise was. not illegel .-. 


notice should, as a general rule, be issued. 
ae Failure io іввпе notice, however, would not, 
--in my opinion, justify my interference in. 
the present ease. I am also “prepared to 
coneede that a District Magistrate has po wer 
.to order a farther enquiry. when he. is of 
opinion that the evidenea on the resord has 
nol been properly appreciated. ‘At the same 
- time if has been repeatedly held by this 


Court that а further enquiry should. not, as - 


& general rule, ba: ordered’ unless the order 
of diseharge was manifestly ` perversa or 
foolish or was based on a'reoxrd of evidense 
which was obviously incamplete. 


aye 56° Id, Cas. 777; 1L. 216; 21 Cr. L. 1; 521; 109 
Р. L. B. 1920; 8 P. W. È. 1920 Cr. 

(2) 17 P. B, 1896 Cr. 

‚ (8) 10 B. 181; 6 Ind. Deo. (м: s;) 478. 
б S z Q. 608; 18 Tod, Jur, 55; 7 Ind. Deo, (к, в) 989 
F. 

- (8) 14 М; 884; ru. р, + 843; 2 Woir 557; 9 Ind. 
Deo. (N.8.).284. .. Spem EE 


CASES. 


‘which proeseded on Emperor v. Kiru (6). 


Thea latest - 
pronourcement of this Conrt on this point |” 


- (1995 : 


is reported in Nabi Bakhsh v, Empsror (1) 
To 
the same effest is the pronouncement of the 
present Chief Justise reported-in, Sita Ram’ 


y. Emperor (7) and Ssott-Smith, J., holds the 


game view in a case reported in Nasir ud 


din v. Abdul Asts (8). : 


: In the prerent ease admittedly the enquiry Zn 


was a complete one, The order of diseharge 
has not been decribed %у · the learned 
District Magistrate as perverse or manifest. 

ly ‘foolish. and it seems to we that the 
mere faet that the learned Distrist Magia- _ 
trate might have taken another view of the 
'evidenee would not be sufficient to’ warrant . 


what amounts ‘to a re-trial by another Court - І 


on the came evidenes. TI feel further justi- 
fied in interfering, аз 16 seems to me that 
in the present case the dispute is really ` 
of a civil nature. There appeara to be no 

doubt. that the complainant did leave the 

kotha iù question unoseupied and whetber. 
ог not. his abserce amounted, to abandone’. 
ment is a qaestion whieh shonld be sattled 

by the Civil Oourts. 

І. acsordingly aecopt this petition and 
setting’ aside the order of the Distrist . 
Magistrate - restore that of -the Bensh of 
Magistrates ` do “Жы es 

Z К, Petition acc:ptsd, 

(6) 11 Ind, Cas-182; 10 P. R. 1911 Or; 24 P. W, Bs 
1911 Cr. 12 Cr. L. J, 864; 205 P.-L. В. 1911. 

(7) 27 Ind. Cas. 8881 139 P. L. B. 1915; AP. W.R. 
1915 Cr. 16 Cr. L. J, 214, 


18), 88 Ind. Oas. 611; 17 Cr. 


L. T. 151; 20 P, W, В. 
1916 Cr. ` - 


—— - 


1 MADRAS HIGH COURT.: 
Onratxan, Акт, No. 735 og 1921, 
NE August 22, 1922.. 
-. Present :— Mr, Justios' OldBeld and 
En Mr, Justice Ramejam. `` 
. Tar PUBLIC PROSEOUTOR =. a 
„Де ык APPELLANT. 
кетм. pow 
VIRAMMAL AND от eL OS: D 


- Finger prints —Conviction—Finger prints, com. 
parison of—Duty о} бош, 


A, _cbavietion’ -бап be based ox finger ‘prints aln 
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provided they are sufficiently clear and distinct 
to found an argument on them. [p. 376, ool. 2.] 
There is nothing in. the so-called science of 
finger prints or the qualifications of an expert which 
should prevent a Court from applying its own mind 
to the evidence in the case and form its conclusions 


on the similarities or differences established. [p. 376, - 
. cols 1& 


Emperor v. Abdul Hamid, 82 О, 759; 9 О. W. N. 
520; 2 Or. L. J. 269, Bazari Hajam v. Emperor, 63 
Ind. Cas. 958; 1 Pat. 242; (1922) Pat. 46; 4 U. P, L. В. 
(Pat) 1; 8 P. L. T. 626, Singri Bhima, In re, 27 Ind. 
Cas. 900; 16 Or. L, J. 228, dissented from, 


Appsal, under взейоп 417 of the: Code of 
Criminal Proscdure, 1898, against the acquit- 
tal of the aforesaid acsused by the-Aasistant 
ме Judge, Tanjore, in Ssasions Oase 

‚ 27 oF 1921 on his file, 


ee J. 0. Adam, Publis Proseoutor, for 
the Appellant. ` 
' a B. Satyanarayana, for the Acensed, 

f JUDGMENT, 

Оше», J: —In this case we are akal 
to revise the order of asquittal of the lat 
aesussd of an offence punishable under section 
89 (0) of the Indian Registration Aci, false 
personation and admission in an assumed 
sharaster of the execution of а dosument, 
and the 3rd and 4th aesused of abebment 
thereof, It is uanscessary to go further inta 
the fasts than to say that the learned 
Public Prosesutor һал based his argument 
before us exslusively on eertain finger 
-ptints. A number of finger prints. ware 
taken at tha varioua stages of the pro- 
` ceedings before and during the trial Weare 
now asked to set aside tho arquittal solely 
with reference to Exhibit B and Exhibit N. 

* Ме воша in fact deal with the cise vary 
shortly, if the lower Court had not taken up 
an attitude and entered on general sonsider- 
ations, whieh we think are unsound aid 
whieh it is.necessary to correst.- The attitude 
of the lower Court was in eífest a refusal 
t» exeroisa its own judgment on tho finger 
prints at all under an attempt to dissredit 
the evidence of the 3rd pro&esution witness 
tha finger print expert,on general grounds, 
That attitude and refusal may have been 
due to its relucíanos to enter into what is 
generally deecribed as the “ взіепоз” of 
finger prints or to eome to close. quarters 
with the evidence of a person described as 
"anexpert," But in fast there is nothing 
. in the so-ealled &cieree of finger prints or 
the qualifications of an expert init whieh 
need have deterred tho lower Court from: 
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applying its own magnifying glass or its own 
eyes and its own mind to the eviderce and 
verifying the rerul's submitted to it by the 
witne:s. For the argument in finger print 
eases rests on а simple deduetion from 
a number of observations of the similarities 
and differences between the finger printa in 
question, the probabilities approashing more 
or less.closely to certainty as those similari- 
ties or differenees are тару or few, 1t is, of 
course, a different question to рә answerad 
aceording to the.cireumstanees of the par- 
tieular esse and the clearness of the finger 
prints available whether such similarities or 
differences are established, and to that wo 
shall apply ourselves in the sequel. 

` The lower Court has first justified its 
attitude by reference to Emperor v. Abdul 
Hamid (1), But the judgments in that case 
show that the-learned Judges there entered 
on an inspeetion of the finger prints before 


- them and were unable to base any argument 


on ‘them, only beeause they were too indis- 
tinet to. support the expert’s conelucion. 
There is then the-observation of Henderson, J. 
to the .effest that a convietion barel on 
finger prints alone would ba uniafe; and 
similarly that of the learned Judge in Bagaré 
Hajam v. Emperor (2). With all respest wa 
sannot teks that- yiew, for if the finger prints 
are elear enough to sustain an argument, 
ihsreis no reason why an argument by way 
of dedustion should not be as sure founda- 
ticn fora conclusion and it may be а better 
one than any based ondirest evidence, The 
portion first referred toin Emperor v. Abdul 
Hamid (1) was.relied on by Seshagiri Tyer, 
J. in бр Bhima, In re (8). ButI am 
unabla, with all deferense, t3 follow the 
learned Judge’s mathematisal demonstration 
based on a quotation apparently from Siz 
Е, R. Henry’s work on Finger Printz, 
page 61, and think that he must have been 
misreported. 

Turning now to the evidense in the present 
ease and to the finger prints, Exhibits H 
and B, with whieh alone the learned Public 


Prosecutor asks us to dea!, we have examined 


them to the best of our ability and are 
unable to reach any affirmative conclusion 


(1) 320, 759; 9 О. W. N. 520; 2 Cr, L. J, 259, 

(2) 68 Ind. Ons, 958; 1 Pat, 242; s (1922) Pat. 46; 4 
U. P. L. В. (Pat) 1; 3 P.L Т.Б 

(3) 27 Ind, Cas. 00; 16 Or. 120. 228, 
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with. referenee to them. . There is no doubt. 


a general similarity between the two finger’ 
prints, But Exhibit Nis so blurred that 


no verifieation by counting the lines in it - | 


for somparison with^ the number in the 
game - position in Exhibit B 
. This may be due to the fact that the Ist 
accused. had injured her thumb, voluntarily 
or not, before Exhibit N was taken. How- 
‘ever this .may be, in the absence of any- 
ihing, on whieh an argument strong enough 
. Фо exslude reasonable doubt san Бе based, 
- we eannot interfere with the lower Court's 
eonclusion. The appeal is dismissed, 
. . Ramesam, J.—I agree and І wish to adda 
few words with reference . to. the quotation 
"in Seabagiri -Aiyar, J.'s judgment in Singri 
‘Bhima, In тв (3). What Sir Eward Henry 
states at page 50 of his book is,. that the 
' ehanee of finding ore. particular distinguish- 
ing mark is one in four. It follows from 


this that the chance of finding the combination - 


of ‘distinguishing marks із one in 46 or 
4096. I- think this is what the learned 
Judge intended to state and what appears 
as 46 is a mistake for 46, ° When the learned 
Judge states that“ two out of four persons 
will have. onedistinguishing mark in sommon” 
what was meant was—sorresponding to a 


gerson having в certain distinguishing mark 


wə- are likely to find another io a group of 
four chcsen -at random having the mark 
in .common with him, Similar. remarks 
apply to the later statements of the learned 
Judge When he says “ there will be two 
persons from ont of 46 men who will have 
all the. six marks.in eommon " what waa 
meant was—lf we have a peraon with six 
marks, we are likely to find another who has 
all the six: marks in sommon with him,.out 
of а group of 46 persons ahcsen at random, 
A similar eorreotion should ba applied to the 
statement "ont of 4096 persons, two persons 
would porsess the marks spoken to by the 
expert.’ In each саве; however, the learned 
Judge adds to the person sompared, the 
one person that may, as a matter of 
probability, ba found in a-group and makes it 
two. This i is not strictly acourate. 
ч.н. Y. "Appeal dismissed, 


; база, 


is possible. `: 
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`ойрн JUDIOIAL SOMES ONANI 
©. COURT. . 
 "CRÍMINAL Rarinm:cE No. 7 or 1922.. 
à February 28, 1922.. . - 
Present ; —Pandit Kanbaiya Lal, J. C. 
.SSULTAN-—OOMPLAINANT RT 
versus 
-SHAMSHER AND OTHERS—-ÀCCUSED. 


. Honorary Magistrates —Bench, object of constitution 


of — Record of evidence by one Magisfrate— Other -, | 


constituting Bench . attending to other work— Mis- 
carriage of justice, 

The object: of constitùting a Bench of Нопоѓагу 
Magistrates is that the latter should individually and 
collectively give their attention, and ‘apply their 
minds to the hearing of the evidence _and the deter- 
mination of the points ab issue and arrive at am. 
independent judgment in regard to the merits of the 
charge. The very object with which a Bench is 
constituted is defeated and miscarriage of justice 
becomes quite possible if one Magistrate is record. 
ing the evidence while the other Magistrate con. 
stituting the Bench is attending to some other work. 
[p: 877, col. 1.] 3 

Oriminal reference -by the Deputy Oramia- 
sioner, Partabgarh, dated the 7th Fobruaty 
1922. 

Mr. Wasi Hasan, for the Complainant. з 

JUDGMENT.—The complainant sharged 
the accused perzons with having foreibly 
interfered with the auliivation of oertain land: 
of whieh he claimed to ba the tenant and 
with intimidating him in order to.diseuade 
bim from cultivating the same, The case 
was tried by a Berch. of Honorary Magis- 
trates, one of whom recorded the evi- 
dense. The other ‘Honorary Magistrate 
is said to hava been sitting close by going 
on with some other case. The depositions 
bear the signature of the Honorary Magistrate 
who wrote them but not of the other 
Honorary Magistrate who is supposed to 
hava sat with him in heüring the ease, 
A joint jadgment was eventually delivered; 
bearing the signatures of both the Magis- 
trates, reculting in the acquittal of the кшн 
persons. ӯ 

The learned Distriet Magistrate enone 
that the proeedare adopted by the Honorary 
Magistrates was illegal. An affidavit was 
flei by the Pleader, who appeared for the 
complainant, stating that only one of the 
Honorary Magistrates was  eondueting the 
hearing and that the other: Honorary 
Magistrate was busy hearing some other 
The Honorary Magistrates stated 
that prior to  Desembsr last: the еті. · 


Н 
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dence used to be ` retorded by опа. 


Magistrate in the presenee and hearing of 
the other Magistrate constituting tha 
Beneh; bat they admitted that the latter 
, used to look into other minor proseedings 
in the resessary intervals." . What they 
meant by looking into other minor procesd- 


ings in the nesessary intervals is not: very: 


clear, Judging.from the affidavit filed by 


the Pleader, who appeared in the case, the. 


prastioe seems to have been that one of 
the Magistrates prastisally sondneted the 
hearing and the other Magistrate was 
doing some other work. Тһе". objeet of 
constituting a Вепої is that the Magistrates 
eoneerned should individually and eolleetively 
give their attention and apply their. minds 
to the hearing of the evidenee and the 
determination of the points at issue and 


arrive at an irdependent judgment in regard - 


io ihe merits of the charge. This is not 
possible if one Magistrate is recording the 
evidence and the other Magistrate соп. 
atituting the .Beneh, is attending to 


some other work, Sueh a-proeedure defeats’ 


the very object with which a  Bseneh is 
sonstituted and might lead. in some cases 
to a miscarriage of justica. As the hearing 
in the-present ease: took place practically 
before only one of the Honorary Magistrates, 
the. order of аала] passed, in the ease 
must be sef aside and tho ease tried de noto. 


by some other Magistrats or Beneh. дү 


_ The order acqiilting the asoused persons 
is, therefore, cet aside and the cass ssnt 
back to the District Magistrate with a 
direction to sand it for trial de novo to some 
other Magistrate or Bənsh eompetent to try 
the aaco. j 


N. K. бо ое Order sat aside, 


‘MADRAS HIGH OOURT. 


ОвїмтжАг; ÁPPEAL No,.206 of 1921;  " 


Бағаввир Trian No. 43 or 1921. 
August 17, 1921. 
Soc Pressnt:—Mr, Justioa Spanser. 
Inre NAINAMALAI KONANC-—PRIBONEER, 
Evidence Act (Lof 1872), s. 27~—Statement made 
fn, presence -of Police, prof of—Oriminal Procedure 


Oode (Ае1:У of 1398), 5. 842— Provisions, , whether, 
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mandatory or directory—Failure to com ply with provi- 
sions, effect of. . 

. А statement by an accused person, though made in 
the presence of the Police, may be proved under 
section 27 of the Evidence Act go far as it relates to 
any material, facts discovered in consequence, 
[p. 878, col. 1.] ‘ 

Мапјипаћауа v. Emperor, 24 Ind. Cas. 845; 26 М, 
L. J. 352; 15 Or. 1.4, 588, followed, 

- Queen-Empress v. Sami, 18 M. 420; L Weir 290; 4 
Ind. Dec. (x. s.) 1099, referred to. d 

The provisions of section 842 of the Oriminal 
Procedure Code for examination of the accused by 
the Court generally on the case after the prosecution 
is closed, are mandatory in ‘character; and the 
omission by a Session Judge to comply with these 
provisions would vitiate the trial. A written statement 
filed by the accused cannot take the place of an 
examination under the section. [p. 378, col. 2.] 

Raghu Bhumij v. Emperor, 58 Ind, Cas. 49; 6 P, L, 
J. 430, 1 P. L. Т, 241; 21 Cr. L. J, 700, Basapa Ningapa 
v. Emperor, 81 Ind. Cas. 865; 17 Bom. І, К. 892, 16 Сг, 
І, J. 765, Emperor v. Nga Po Mya, 42 Ind. Cas. 176; 
8 О. В.В, (1917) 18; 11 Bur, L. T. 184; 18 Or. І, J, 
944, Queen,Empress v. Viran, З Weir 125 at р. 184; 9 
M. 2294; 3 Ind. Deo, (х. в.) E58, Gandi Tataiya, In 
the maiter of, 2 Weir 405, fallowed. 

The possession by a person of the jewels ofa 
murdered woman, if unexplained, is presumptive 
evidence that he was the murderer as well as the 
thief, [p. 878, col. 1.] 

Trial referred by the Court of Session, 
Salem Division, for confirmation of the 
rentenee of. death passed upon the said 
prisoner, in Case No. 19 of the Calendar for 
1921. : 

Mr. C. S. Venkatuchariar, for the Prisoner, 

Mr. J. O. Adam, Publio Prosssntor, for 
the Orown. 

JUDGMENT.—The acoused Nainamalai 
Konan kas baen sonvicted at the Sessions 
of the Salem Division of tke murder of & 
woman named Kuppayi and rentenced to 
death. The case comes to me under cestion 
873,-Ciiminal Procedure Code, owing to в 
differencé of opinion between the learned 
Offitiating Chief Justise and Mr. Justice 
Krishnaswami Hao. . 

The cireumstanses conreoting the accused 
with the orime are (1) that the accused 
came. to the field hut where deseased 


` was with her husband (proseention witness 


No. 7), her stepson (prosecution witness 
No. 10) and that step-son’s wife (prosecu: 
tion witness No. 8) at about 7 Р.м, and 
ealled her promising to give her paddy to 
the value of Rs, 2 for the interest he owed 
her on a loan, and that her dead body was 


' found. about midnight on Mareh 4th 1921 


pliczd ata corner of а lane in the village 
where saccused’s house is, (2) that the next 
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morning be raid he had kept the jewels, 
whish wera missing from the deceasad’s 
c.rpse, ію, his house, and that he would 
produca them, ard (3) that he proceeded 
to unloek hia house and produce the jewels 
from a pot in the presence of witnesses and 
that they were identified by the deceased's 
relations as belonging to her and as having 
beon: worn by her the previous night. 

The most important evidenca in the озве 
is that which relates to the discovery of the 
‘murdered woman's jewels and the statement 
‘of the ascused which led to their produation, 
The statement made by the accused mey, 
even though the Police were present, be 
proved under sestion 27, Indian Evidenee 
‘Act, so far ав it relates to any material fact 
dissovered in eonsequense, and, therefore, 
Exhibit D which beara the signatures of 
prosecution witnes:es Ncs. 3, 4,5, 6, and three 
persons who were not examined as witnesses is 
relevant; vide Manjunathaya су, Emperor 
(1). In this sonnestion has to be considered 
the statement ‘of prosesution witness No. 10 
that when accused produced the jawels hesaid 

thing. ss 
шоп of the jo wels, if unexplained, 
‘is presumptive evidence that the accused waa 
the murderer as wellas that be sommitted 
theft, vide Queen- Empress v. Sami (2). 

` The diffieuliy that Y feel in dealing with 
this part of the case is, that I do not know 
what the accuied’s defenee is, This is owing 
to the Sessións Judge’s omission to question 
the accused generally on the case after the 
witnesses for the proseeution had basen 
examined in order that he might explain, if 
he could, the eireumstantes — appearing 
against him in their evidente, In the 
Committing Megistrate's Court the only 
question put to him before the eharge 
was the stereotyped one you have heard 
the witnesses, what co you say?’ and hig 
answer was “І shall state in the Séssiona 
Court.’ Again, after the eharge was read 
to him, he was only asked if he had avy 
witnesses. In the Sessions Court a docu. 
ment, which is termed ascused’s written 
statement’ but was rot signed by him, 
and ів in form and substance a string of 


(1) 24 Ind. Сав. 846; 26 M, L. 7, 852; 15, Cr. LJ. 


` 588, 
(2)18 М. 476;1 Weir 290; 4 Ind, Dec. (х. в) 
1009. d 
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arguments to be advanead in favour of the 
accused signed only by a&ceusel's Vakil, wai 
allowed to be placel on the reaord as 
though ‘the Cou't hal tha powers of a 
Magistrate to file it under sestion 256 (2), 
Criminal Procedure Code. 

The only questions put by the Ses:ions 
Judge to the aeeused were whether his state- 
ment inthelower Court was воггеоё, whether 
he wished to add anything, and whether he 
was going ќо өхатіпе defense witnesses. Не 
was not asked whether the jewels, material 
objects I to 1V, were in his possession at : 
апу time after Kuppayi's death, and if во, 
in what manner he acoounted for their. 
coming into his possession, whether he made 
any statement respacting his possession of 
them before they were produced, and 
whether the deosased woman was, in his 
eompany shortly before her death, and if 
во, how she cme by her end, In his 
appeal petition it is mentioned that when 
ascusad’s house was searched a new toddy 
pot was found, that it did not belong to 
him, that he was-beaten and made to bring 
it outside, that he was indacad by threats 
and prom’s:s to confess to having taken 
the jewels and that he made no statement 
in the Magistrate's Oourt. This case is 
not altogether consistent with the so called 
written” statement filed in the Sessions 
Court, oh 

It has recently bean held by two learnad 
Judzes of the Patna High Court that the 
omies'on of a Sessions Judge to somplg with 
the mandatory  provisiors of sestion 343 
vitiated the trial aud that a writtan stato- 
mont filed by an acsused would not-take the’ 
plase of an examination under this section 
seo Raghu Bhumi) v. Emperor (2). A 
Bench of the Bombay High Court expresssd 
a similar view in Baszpa Ningapr v.» 
Emperor (4) and there is another case 
Emperor v. Nga Po Mya (5). This Court 
has laid down that it is essential to eomply · 
with the provisions of section -342 in 
Referred Trial No. 61 of 1885, [ Queen- Empress 
v. Viran (6)], in Reforred Trial No. 51 of 


(8) 53 Ind. Cas. 49; 6 P. D, J. 480; 1 P L Т, 241; 
21 Cr. L, J. 705, 
; (4) 81 Ind. Cas. 855; 17 Bom. L, R, 892; 16 Or, L, 1, 
65 


(5) 42 Ind, Cas. 176; 8 U. B. R. (1917) 18; 11 Bur. 
L. T. 134, 18 Cr. L, J. 944, 

(8) 2 Weir 125 at p. 184; 9 М, 224; 8 Ind. Dec, 
(x. 8.) 658. ? 
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1835, [Gan ii Tataiyz, In the matter of (7)] 
and io Criminal Appeal No. 19 of 1890, 
* Raja Padayachi, Ія зе (E)] and the learned 
Jadges in the sircumstancas of the lait вала 
dirested the asoisad to ba ra-trisd for the 
rea-on that the omission on the part of the 
Court to question the aosusad ‘might hava 
operated to produce a: non.disslosure of the 
case for the defense and the withholling of 
evidenoa material for the defense. 


In this ease I think that, as the ascased: 


was not.asked-at the trial to assount for the 
fasts appearing in evidence against him, he 
may not thon have realised the nesossity of 
meeting the prosesution casa and the serious 
sonsequenses to himsslf of allowing 16 to go 
unshallenged, that he woke up to his position 
after sentenee of death was passed and that 
if he had done so earlier, he might hava 
examined witnesses to prove ‘that ha was 
compelled to oonfe:s, If this is во, it would 
be to his prejudies to acsept the prosesubion 
story without knowing what he had to say 
in answer to eash pari of thai story and 


without giving him another chanca ‘of - 


examining defencs "wibners3s to prove that 
his explanation was true. 

I, therefore, sat asida the sonvietion and 
direst the accased to ba rà tried, 
` | N. Y. 


N. С. A. И Conviction sel aside. 
hh 2 Weir 405, 
(8) 2 Weir 403 -> 


LAHORE HIGH COURT, 

Ontarsat Raviston Oase No, 1850 oF 1921. 

fo Maroh 2, 1922. 

- Present : —Justioo Sir Willian Ohevis, Kr, 
МАКІВ OHAND— PETITIONER 
verius ^^ 

` FAKIR — RESPONDENT, 
| Penal Code (Act XLV of 1860), в, 417-—Criminal 
trespass —Land in possession of tenant —Complaint by. 
landlord—~—Criminat Procedure Code (Act V of 1898), 
8, 439—Acquitial—Revision, 


`, Where a. person enters upon property in the ` 


poszesaion of a tenant with miens to: commit” an, 
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offence or to intimidate, ingali or annoy, that tenant, 
he is guilty of the offence of criminal trespass, and 
a complaint by the landlord is sufficient to set the 
law in motionjust as much as a complaint by the 
tenant. 

Imperatria v. Keshavlal Jekríshna, 21 B. 588; 11 Ind. 
Deo, (N.'s.) 859, Nga Ро Tok v. Emperor, 49 Ind. Cas. 
93; 8 U. B. К. (1918), 111; 20 Ог, L. J, 115, Prayag 
Bingh v. Mrs. Morgan, 02 Ind. Cas. 190; 33 C. L. J. 118; 
26 C. W. М. 425; 22 Cr. L. J. 494, referred ta, 

The High Court has power on the revision side to 
set aside even an order of acquittal, and will do во 
whet the order is based on a misapprehension of the 

элү, 

Emperor:v Thumman, 44 Ind, Oas, 751 at p. 759; 8 
P. B. 1918 Cr.; 17 P. W. R. 1918 Cr; 19 Cr. L. J. 399, 
followed, - 

Case reported by the D’strist Magistrate, 
Attosk at Campballpore. 

FAOTS.—Fakir Chand, son of Nagar Shah, 
brought a complaint against Fakir, son of 
Jalal, for eriminal trerpass. 

Thes acoused was asquitted by B. Rattan 
Singh exerc'aing the powers of & Magistrate 
of the Sesond Class in the Attock District by 
order, dated 2lst September 1921, on tha 
ground that the land. which waa the subjest 
of the cisa was not in the possession of 
eomplainant but of a tenant, 

GROUNDS,—The Magistrate is wrong in 
hia point oflaw— sce Imperatriz v. Keshavlal 
Jekrishna (1) and also Nga Po Tok v. Empsror 
(3) and Prayag Singh v. Mrs. Morgan (3). 

For revision against an order of asquittal 


. when в point of law orly is inyolyed—sea 


Emperor v. Thamman .(4), 

ORDER.—The Magistrate has acqnitted 
the respondent of an offense under section 
447, Indian Panel Code, merely because the 
complainant, who із the owner of the land 
was uct in physieal posssssior, the poscession 
at the time of the alleged cffenea being 
with a tenant, As the learned District 
Magistrate points out, this is no suffisient 
ground. for a diseharga cr  soquiblal, ecse 
Imperairim v, Keshavlal Jekrishna (1), Nga Po 
Tok v. Emgeror (2) and Prayag Singh v. Afra. 
Morgan (3), If the respondent has entered 
upon property in the possession of & tenant 
with intent to eommit an offence or to 
intimidate, insult or annoy that tenant, he is 


(1) 21 B. 536; 11 Ind Deo (x. s.) 859. 

(2) 49 Ind. Сая, 92; 8 U. B, В.(1918) 111; 20 Cr. L, 
Je 116. 
: (8) 62 Ind. Cas. 100; 33 O. L. J. 113; 25 О, W. М, 
425; 23 Or. L, J. 494. 

(4):41 Ind, Cas. 761 at p. 752; 8 P. R, 1918 Ur; 17 P, 
W- Е, 1918 Or; 19 Cz, L, J. 899. . 


i 
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clearly guilty of an offence of criminal 
‘trespass. and a aomplaint by the landlord 


is euffieient to set the law in motion just. 


ав mùch as a complaint by the tenant. : 

' This Court elearly has power on the revision 
side to set aside even an crder of asquittal: 
and may well do'so when the order i is based, 
on & misapprehension ВЕ law, вве Emperor 
v. Thumman (4). 


' I set aside the aia of acquittal and ' 
direst the’ Magistrate to proseed with the 


' enge and dispose of it on the merits. 
_2 К, i 
Order set aside. 


(^ 


MADRAS HIGH COURT, 


‘Orrminan APPEAL No. 197 or 1921, i 


September 29, 1921. 
Буу —Мхї,. Justise Komaraswami ` 
Sastri. 
In: re RAMASWAMI TRY AN— Acc: BED 
| ‚ ` No, 2—AÀPPELLAST 


Criminal Procedure Code (Act Ро ша; 8 m 
Re-trial— Evidence doubtful. - 


The High Court will not order а re-trial where a ` 


conviction on the evidence is doubtful, 


Apreal egainst an crder of the Conrt of- 


Séésior, Ramrad Division, at Madure, in 
Care No. 63 cf the Calendar for 1£20, 

Mr. E. S. Ramabandra Atyar, for the Appel- 
lant, 

The ` Publis’ Prosecutor, for the Crown. 

JUDGMENT.—Tkhe Sessions Judge finds 
that Brat’ вбїпвєй was not present at the 
keene of offense but was ata place 50 cr 60 
miles away, 
perecns or more tock part in the offence. 
Three were originilly pub up fcr trie] and 
were convieted’ and two were subsequently 
put up for trial, One was aequitted on the 
ground tkathe did nottake any part ard 
the aprellant was convicted under sectiors 
147 and 804, On the findings of the Sea: 
sions Judge it is diffienlt to support a 
ecnvietion as itis not shown that five cr 


more persons took part in the offence.. It. 
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There is no firdirg that five. 
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is not shown that the appellant did any 
ast which cauced- the death of Veerappa. 
Tevan and he ean only ke- convieted if it is’ 
shown that there wesan unlawful assembly ' 
of five or more perrors whore common object 
was to sommit an offenee under section 304 
and ‘appellant was one of them. The 
Publie Prosecutor ssya he eannot support 
ihe conviction on the findings. : Не asks 
for a retrial but . 1 до ` not. think 
it meeessary as І consider a sonviction 
сп the evidence doubtful. I ret aside ‘the 
conviction and gentenee and direet him ta’ be 
set at liberty, ‘ 
ҮР, 0. Ae : А 
Conviction set aside. . 


LAHORE HIGH COURT. 
MISCELLANEOUS Crrminst Pat.tion No, 86 
.* ‘er 1921, 
~ . November 4, 1921. 
Present : — Mr, Justice Harricon, 
| Pir ТАЈ UD. DIN—AccvtED— PATITIORER — 
|o ferius | 
Мв, ТА) MUHAMMAD NASIR AND AXOTHER - 
—ÜoxPLiINANIS— RESPONDENTE, — А 
Criminal proceedings, stay of— Ртіпсё les applicable -` 
— Ciril suit, rendency of. i 2 


There is no statutory provisicn ав to the stay of 
criminal proceedings, Те question is one of 
expediency and has to be decided on the merits of 
the particular case keeping in view ihe desirability 
of avoiding the possibility of conflicting decisions 
and also the necessity of protecting the accused 


. inthe oivil proceedirgs in the sense that he should 


not be prejudiced. [p £8), col; 1,] 

Whore the questions to be settled in the civil 
and orfminal proceedings, slthough arising out of 
the same transaction and intimately connected 
with each other, are different in the two cases and 
can be decided independently of each other, it is 
not necessary to stay the criminal prcceeding till 
the decision of the civil proceeding [р. 868; col, 1.] - 

Emperor v. Bushen Das, 8 Ind. Cas. 1161; 88 P. R. 
1910 €r.; J2 Ст, L. J. £0; £7 P. L, R. 1911; 50 P; W. Е, 
1910 Cr., Paras Ram v. Emperor; 12 Ind. ‘Cas. 991; 44 
P. W. В. 1911 Сг.; 12 Cr. І. J, 6'6, Bhoja - ‘Ram v. 
Emperor, 18 Ind. Cas. 927,.21 P. W. Е. 19:2 Cr; 13 Cr. 
L. J, 378; 115 P, L. В. 1912, Ram Charan Bingh ү, 
Emperor, б Cr. L. J, 199,5 C, L. J. 288, Goberdhone 
Pramanick: Y, Iswar Chunder, 5 C, W. N. 44, Mahomed 
Ibrahim v. Katiayan, 80 Ind, Cas, 461; 16 Cr. L J, En 
distinguished. Е 
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Petition, under seetions 435, 437 ` and 439, 


Criminal Prosednre Qode for May of pro- 


'eesdings pending in the’ Court of tha 
: Honorary Magistrato, First Class, ` Rawal. 
pindi. · 2 
Mr. Abdul Arte, for the Petitionér, 
Mr. Asiz Ahmad, for the Respondenta. 
ORDER. —This i is an application for stay 
- of proceedings in a criminal ‘ease pending in 
the Oourt of Khan ‘Bahadur Seth Mamoonjes 
` under sections 420/406 and 409 ‘against Pir 


Taj-ud- Dir, Barrister. at- Law, on the: ground’ 


that a oivil suit.is pending between the eom- 
plainapt and the assused, whieh arises from 
the same transaetion or series of transactions, 
and that the same questions will have to be, 
decided: in both oases. Counsel for the 
complainants while admitting that a civil 
suit is pending between the parties points 


out that there are other «o. defendants who 


are nof восозгпей directly in the eriminil 
proceedings, and that although ` the sam» 
transactions have given rise to both cases the 
desision of the eriminal вазе will not pre. 
јидівв the aesused in aondaoting his defense 
of the civil exs», аз the questions to be 
desided are not the sama but wholly different, 
that there is no possibility of any eonflics Ье. 
twaen the decisions of the twc Courts and that 
the many rulings quoted are not in the. point 
inasmuch: аз they all deal with cases in which 
the questions for decision were the same, 


There is-no statutory provision as to the stay. . 


of criminal proseedings. The question is one 
of expediency and hasto be desided on the 
merits: of the partieular бане keaping in 
view the desirability of avoiding the pos- 
sibility of eonflicting decisions and almo the 
nosessity of protecting the acsused in the 
civil proeeedinga in the sense that he 
should not ba prejudiced, 

I now give the fasts on whieh the 
parties agree and the further sontested allega- 
tions, 

On 16th February 1921 a noties was sent 
to Mr. Taj-nd Din by the eomplainants and 
others whieh was reseived by him оп 17th 
February 1921. . The eomplaint was pre- 


sented on 21st March and a civil suit for. 


dissolution of partnership and rendition of 


accounts was instituted on the 30th March’ 


1921, . 

With the help of a sum of money, admitted 
by the accused to have bsen Rs. 40,000 and 
alleged by the eomplainants to have been 
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. Ra, 60,000 supplied by one of the eomplaia- 


ants, Mr. Nasir or by him, and others: Mr. 
Taj-ud-Din entered into n»gotiabions with 
Golone! Powell of Murree and purohassd 
feom him а large number of houses for 2+ 
lakhs of rupees, Payment was to be made by 
instalments and a3 Mr. Taj ud-Din hoped to 
dispose of the houses at a profit in the 
very near future, the arrangement way that 
he was to be allowed tima in whieh to do во, 
and it was anticipated that when he bad aold 
a safficient portion of the estate to realise 
the purehase priee a substantial residue would 
remain representing the profit made. The 
houses sald to third parties ware to be conveyed 
Бә them by Oolone! Powell dirast, Stamp 
duty would thus besaved and ths balansa of 
the propsrty was to be available for transfer 
to “Mr. Taj.nd Din or, as the somplainanta 
allege, to the syndiaate whieh he had represent. 
ed aud whish had finansed him throughout, 
On the 16th February 1921 Colonel Powell 
having reseived the full' purshase money 
transferred various boutey to third parties 
and the residue of seven houses to Mr, 
Taj-ud-Din and his family, four being rogis. 
tered in the name of Mr. Taj-ud-Din himself, 
one in the name of his вор, one in the name 
of his wife, and one in the name of hia 
воп and daughter. Of the four houses rec 
gistered in his own name of whieh the 
purehase prios was Rs. 23,000 two wero.anb. 
sequently sold by him to Diwan Khilanda 
Ram for Вв. 37,000. 

The main points of contention araas to the 
sourse from which Mr. Taj-ud-Din wag 
finansed ; how mush money he draw from that 
Bouraa and the conditions ол whieh tha mo ley 
was provided. 

The complainants’ story is that syndicate 
was formed forthe purpose of acquiring and 
dealing with Colonel Powell's estate of whish 
Mr. Taj-ud-Din was а member, and that the 
work of carrying on negotiation and dis. 
posing of the necessary number of houses waa 
left entively to him, but that there was А 
clear oral agreement between him and his 
employers to the effest that the residue of tha 
property, after the purchase prios had bosn 


'realised, was to be registered in the names of 


all the members of the syndicate. On henr. 


ing that” this balanse of houses had bean 


registered in the namə of Pir Taj ud.Din 
and his relations, the complainants served him 
with the notice, whieh he reeeived on thg 
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17th February 162), in which they claimed to 
be entitled to have these hcu*ea transferred to 
them and gave Mr. Taj-ud-Din an opportu- 
nity to comply with tke conditions whieh they 
alleged to have made, Mr, Taj-ud-Din 
flitly refused and denied all knowledge 
of the syndicate, alleging that he had гєвгітей 
Ra, 40,000 only and that this sum was lent 
to him by Mr. Nasir, one of the syndicate, 
without interest. In the criminal case the 
sontentions, therefore, are that by means of 
falsa representations the accused Mr, Тај: п: 
Din indused tbe complainants to give him a 
large sum of money, Бэ. 60,000, and hes 
. committed the offence ‘of cheating, tke 
misrepresentation baing that ke made them 
believe that he would ast вв their representa- 
tive in his dealings with Oolons! Powell, and 
would eventually have the residue of the 
kouses registered in their rames. In the 
tecond place tha oriminal complaint &llegeg 
that Mr. Taj-ud- Din has embezzled the sum o£ 
Rs. 20,000 whieh he entirely denies receiving; 
and is guilty of sriminal breach of (говь. 
On the other hand,-the sivil ruit asks for 
dissolution of partnership and rendition of 
accounte, Bcth the ecmplaint and suit are 
bared on the came transaction, but 16 is 
urged by the complainants that the relief 
bsing wholly different eash case can be 
decided independently of the other and that 
‘thera is no danger of any osonflicting desi- 
sion. The question to be desided is whe- 
ther this allegation of the- complainants as 
to, the .questions involved being independent 
of each other is sorrect or not, and, if во, 
whether the criminal proeesdings should be 
allowed to proceed. The most important 
ruling is Emperor v. Bishen Das (1) and Counsel 
for the applieant has also referred me to Paras 
Ram v. Emperor (2), Bhoja Ham v. Emperor 
(3), Bam Oharan Singh v. Emperor (4), 
Goberdhone Pramanick v. Iswar Ohunder (5) 
aud Mahomed Ibrahim v, Kattayan (6). The 
principal ruling is Emyeror v. Bishen Das (1), 
a Division Beneh . judgment., In that case 


IE 


50, 57 P. L. R. 1911, 50 P.-W.-R.-1910 Or, 


12) 12 Ind. Cas, 991; 44 Р, W. В. 1911 Ory 12 Or, Le 


J, 01 


L., J. 176; 116 P.-L. R, 1912. 
(4) 6 Or, L. J, 199; 6 О, 1; J. 283, 
‚ (5) 6 О. W. N. 44, 
(в) 30 Ind, Cas, 461; 16 Cr, І, J, 687. 
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(1) 8 Ind, Cas, 1161; 83 P, Е, 1910 Ory 12 Cr. L. J. 


5 E [ а Ы 
. (8) 18 Ind. Cas, 927; 21 P. W. В, 1912 Ory 13 Ог. 
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the faata are wholly and entirely different 

from those ја thia ease. The aivil suit 

had notually Leen desided before a charga 

was fram3d inthe criminal case and the 

question before the Judges was whether 

under the cireumsiances the-Oriminal Conrt 

should not have aesepted the finding of the 

Civil Court and should not have refrained 

from framing a charge. Tke question was. 
the same in both eases,-namely, whether 

there had bean consideration for a eertain. 
document. The other rul'ngs quoted are all. 
gases in which the same question was 

agitated in both Courts and , chiefly deal 

with oziminal and eivil proceedings based 

on one and the ваше doeument, Т, there- 

fore, have found ro authority aud Counsél , 
has not been able to point out any to the. 
effect that where the questions.are d:fferent , 
though allied to each other and. arising out 

of the same trarsielion, tha eriminal pro-, 
ecodings should be slayed, ` 

. Now,in this сазе it appears to me that. 
the contention of Counsel for the com: 

plainanta has nob been met in any way by 

the other side. The question whother or 

no thera was в partnership, wich із the 

ónly question in the civil suit, for the 

rendition of aseounts will follow automatical- 

ly if it bə found that there was sush a. 
partnership, does ‘not in! my opinion, affest, 

ner is it affected by the question raised in 

the criminal oaae. | It is possible that the 

allegations contained in ths complaint may 

ba trua and that ‘the aronsed indused the 

eomplainants to part with a sum of Rs. 60,000 . 
on a falee representation, and sommitted ` 
breach of trust with regard to Rs. 20,000. 
and yet there may have been no partnership 

in the-technical sense and he may not bè., 
liable on the suit as framed. On the con- 

trary, he may te liable civilly and may. 

have committed no eriminal offense what- _ 
ever. If itbə true and ean be proved tbat 

over and aboye what he admits reseiving 

he was paid Rs. 20,000 whieh he now. 
denies, the question of whether he was а. 
partner, or а servant is not very mater.al. 

. I now turntó the question of expediency. 

Qounsel for the eomplainanis urges that . 
although the valuation is small the civil, 
suit is eomplieated and intricate and will 

probably take а onsiderable time to 

deeide, He also points out that a grave. 
eharge has been made against a gentleman ` 
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in the position of Mri Taj. ud-Div, and 
that it is desirable both for his own sake 
and for every body coneerned that it 
should be disposed of as quiekly 88 possibla 
and if the proseedings be postponed until 
the finaldeeision cf the eivil suit, witnesses 
may not be available. and it may bei impos. 
sible to eome to a satisfactory decision one 
way or theother., He also urges that if 
ihe eontentions of his elienís be true it was 
impossible for them to ehoose as an alterna. 
tive the Civil or the Criminal Court, for 
` the: questions raised oould only be decided 
by the respeotive Courts empowered to do 
Bo. and, having instituted the criminal 
proceedings it was necessary for them to 
present a plaint in the Civil Court in order 
io get'an injunction, restraining the-accusad 
from dealing further with this valuable prop- 
eri y, 

I find, therefore, thet the сово, al- 
though t arising out of the same tranraction 
and thovgh intimately sonnested with eash 
other, are different in the two estes and сап 
be decided independently of eaoh other, 
and also that there is no statutory provision 
making it compulsory to stay the ‘srimizal 
proceedings and thatthe many rulings” on 
the eubjest deal with totally different sets of 
sircumstances, ` Finally, I find that in . the 
interests of everybody it ia mest expedient 
that & .eriminal ease of this tort, shoüld be 
“desided as эзор as possible, and that, if it 
be untrue, a Басе and wisked libel should 
. be nailed to the mast ard thcse who have 
defamed an innocent man should be made 
to.take the consequences of their miseonduet. 
I ‘also find that the aciused will not be 
prejüdised, whatever the desision may he 
in the criminal ease, in defending the 
civil astion, and І, therefore, rejest the 
application and refuse to stay proseedings. 

"E. EC 


.4 pplication rejected, 
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PATNA HIGH OUORT. 
Crisia Reviston No. 334 or 1921, 
August, 2, 1921, | 
‚ Present :—Мс. Justiee Coutts and _ 
‘ Mr, Juatiee Maepherson. 
MIR TILAWAN-—PzrITIOXER 
versus 
BHMPEROR—Opposire Parry. 
Criminal Procedure Code (Act V of 1893), s. 842— 
Accused not examined-- Written statements filed after 


examination of prosecution as well as defence witnesses 
—Prejrudice—Miscarriage of justice, 


Where an accused person files a written statement 
not only after the prosecution witnesses have been 
examined, cross-examined and re-examined, but also 
after the defence witnesses have also been cross- 
examined and discharged, the mere fact that the 
provisions of section 812 of the Oriminal Procedure 


- Code have nct been complied with would not 


vitiate the trial as in such a cage the accused could 


‘not have been prejudiced, and ‘miscarriage of 


justice caused, 

Criminal revision against an order of the 
Sessions Judge. Muzaffarpur, dated the 
25th Juné 192], affirming that of the 
Бор. Divisional Magistrate, Sitamarhi, dated 
E dis May 1922. Р 

W. Н. Akbars with him Mr. 
"i Kant Јћа, for the Petitioner. 

< Mr. Kulwant Sahay, Goverument Plader, 

for the Crown, 


JUDGMENT.—This is an application in 
revision in regard to an order of the Sessions 
Judge of Muzaffarpur. The  peétitioners 
were eonvisted by the -Sub-Divisional Officer 
of .Sitamarhi ‘under section 148, Indian 
Penal Code, and senteneed to 14 азу»! 
rigorous imprisonment and a fine cf 
Hs. 20 each ;one of the petitioners was also 
ordered to give sesurity to keep the pease 
under, section 166, Oriminal Procedure 
Code. “On ‘appeal to the Sessions Judge 
the seonvietions and sentences” hava’ keen 
upheld, 

The first point neged T in support of this 
application is that the provisions of section 
342, Criminal Prosedure Code, have not 
been complied with, inasmueh ‘ks the 
aceused were not examined after the рговвсп- 
tion witnesses had' been examined, oross- 
examined and re-examined. -It appears that 
they. filed -written statements not only 
at that stage of the proeeedinga but after 
the defense witnesses had also "been examined 
and orons examined and-discharged. -It ig 


Lak. 
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clear, therefore, that the as«used have not 
been prejudiced and on this aczount there 
has been no misearriage of justice, In 
these saircumstances we see ro reason 
to interfere on this ground in revision. 
W.O A & MH ` Order accordingly. 


LAHORE HIGH COURT. 
; ^ Овтмтват, Perition No. 13 oF 1922, 
March 10, 1922. 
Present :—Mr. Justieo Abdul Qadir. 
' Musammat NUR N.SHAN—Acov‘zo— 
| PETITIONER 
' versus ` 
‚ Tar MUNIOIPAL CÓMMITTBE,. 
‚ RAWALPINDI—Comett NiNT— 
S ErsPONDENT. 
- Criminal Procedure Code (Act V of 1898), s. 556 
Manicipal Commissioner, whether competent to try case 
arising out of proceedings of Munictpality. 


A member or, an office-bearer of a Municipality 
is debarred from trying а ‘case, whether .singly or 
as member of a Bench, arising out of the proceed. 
ings of the Municipality or to which the Municipal. 
ity is a party. 


Puran Mal у. Queen-Empress, 8 P. В. 1895 Or., Fazl- 


Ilahi v, Municipal Committee of Murree, b P. B, 1896 
Or., Inperator v. Bhojraj Ohellaram, 18-Ind. Cas, 222; 
13 Or. 1, J. 80; 6 B. L. R. 187, Queen ү. Bholanath Sen, 
20, 23; 1 Ind, Jur. 238; 1 Ind. Deo, (N, в.) 814, 
relied upon; 

Petition, under gection 526, Criminal Pro- 
eedure Odde, for transfer of the case: The 
Munieipal Committee, Rawalpindi, Complain- 
ant versus Musammat Nur Nishan, aceused, 
from the Courts of the Beneh of Нопогагу 
Magistrates, Rawalpindi, 

Mr, Ghulam Rasul, for the Petitioner, 


, ORDER.—This order will dispose of two 
connected miscellaneous applisations, for 
transfer of two eases under the Munieipal 
Ast, from the Oourt of Khan Sahib 
Ohaudhri Waris Khan, Honorary Magistrate. 
wo women, Musammat Nur Nishan апай 
Musammai Ilahi Jan, aro. being -prosecuted 
separately under section 152 (2) of the 
Panjab Munieipal Ast for failure to comply 
with a notiee promulgated under sub section 
(1) of section -152, They applied for a 
transfer of theix cases, whieh are pending 


before a, Boneb.of Honorary Magistrates, of ` 


whieh Khan Sahib COhaudhri Waris Khan 
is а member, The District Magistrate 
rejected their applieations, Each of them 
has now preferred an applisation under-sec!ion 
526, Criminal Procedure Code to this Court, 
and І have heard Mr. ‚Ghulam Racul on 
their behalf. The reason on which the 
transfer is asked for is nothing personal 
against the Honorary Magistrate above- 
mentioned, but involves a question of prineiple, 
It is. urged that tha ‘same Magistrate is a 
member as well as the Vice. President of 
the. Municipal Committee, Rawalpindi, , and 


was prerent at the meeting in. which the : 


Resolution, dated the 3186 July 19.0 was 
passed, for the disobediense of whieh resolution 


' , proseedings against the petitioners have been 


Starj:d. This fast is proved by an affidavit 
filed on behalf of the. petit‘oners and there is 
nothirg brought out to the contrary, though 
notice of these petitions had been given by 
this Court to the District Magistrate. I 
would, therefore, presume that what is stet:d 
in the affidavit on thia poirt is aortaet. Mr, 
Ghulam Rasul refers me to Turan Melv. 
Queen-En press (1), Fiz) Ilahi v. Municipal 
Oommitice of Murree (2) and Imperator v. 
Bhi jraj Ohellaram (3) as authorities. for 
the View that under such sircamstanees 
а member or an offies-bearer of-a Маш. 
oipality is debarred . from trying a 
саке arising out of tke proceedings of tha. 
Municipality. He further ‘urges that the 
fact, that in this instance Chandhri Waris 
is not going to be the sole judge of the case 
but i is one of the members of a Bench before 
whieh the cases agains! petitioners are pend- 
ing, will not make апу. difference and for 
this purpóse he relies on Queen v, Bholanath 
Sen (4). I think his eontentions, whish are 
supported by the atithorities above referred 
to, must prevail, and I, therefore, order that 
the’ ense against Musamwiat Nur Nishan and 
the connseted case agains} Musammat Ilahi 
Jan be transferred from the Beneh of the 
Honorary Magistrates at Rawalpindi to the 
Court of ahy other competent Magistrate at 
Rawalpindi, who may be seleoted for trying 
these eases by the District Magistrate, ` 
2. К. 
Petition granted, 


' (1) 8 P, R 1895 Or, 
(2) 5 P. R. 1896 Or. 


‚ (8) 18 Ind, Cas, 222; 18 Or, L. J. 80; 6 8. L, R. 187, 4 


(4) 2 0. 23; 1 Ind, Jur, 298; 1114, Deo, (Ni в.) 814, 


" LXIX] 
ALAGAPPA ОВЕТТҮ t, HLCBIAPPAN, 
MADRAS HIGH COURT, 
iv М іб какос Petitions Nos, 299 то 
i ` 28> agp 937-10 254 оў 1991, 
April £6, 1999, 

-—Mr. -Justise Oldfield &nd 
Ме, Justice Spentor. 
ALAGAPPA OHETTY—Resroxpisr Nod, 1 

ZOPKTOFIONER 
terius . 
“NACHLAPPAN alias KIRUKAN AND OTHgRS ' 
- A'PPEDLA NIS ‘Nos, 1-ARD 4 ARD Ruston cess, 
"N08, 2 то = HisPONUExIS. 


‘Present т. 


‚ФО йорўобаййге ode ЧА Y ot 1008), 'ss. 109 o), 


110—QueStions of. general’ public or private importi- 
ance — Incidental finding respecting larger extênt than 
ilem in ‘aispuite— PlaintifPe: Tight to repudiate his plaint 
‘Valuation, 

dna са ‘where thero:ds -tiot invälved: any АТА 
the ‘decision ‘of which might regilt -in а precedent 
governing numerous other ‘cases or in-whioh the 
Tight 1n dixpute ‘ix‘aot dit Breit ‘public or ‘private 
“importancé, ‘Jetye tò ‘appeal Фо His Majesty Ча 
Conrail ‘ought not to фа granted wider section 103 
(e) Civil Proceduró- Code [p. 8&6, ool, 1-1]. 

- Hirjibhat v. Jamshedji, 21 ind, Cas. 783; 16 Bom. 
"TR. 1021, followed. 


“The” Question "whether a decree involves indirectly 
‘a Claim oF question within thé thebniiig of section 110 
4(2)'of tha Civil Procedure Odde mast be decidéd- with 
reference tò the actual: cirdimatances at tha time 
and not to-circumstances which-are-remote, and not 
їй particular ‘to ahere possibility that future snits 
‘as tó.allor part ofthe larger extent ‘of the prop- 
‘erty ‘alleged’ to beconterned, Ey be institubed at 
some futuretime.-[p. 897, col. 34 

Hanuman, Prasad т, ‘Bhagwati ‘Prasad, 24 А. 986; 
-A, W., N. (1802), 48, Pajah | of Ramnad v. Kamith 
Rainithan, 66 1 Ind, Od. 688; "1b L. W, 140; (1922) М, 
We N46; #0 ЖЛ, 42; 42 M. L І, 78, relied on. 

A теѓе incidéntal indigi ing jadgment : ‘in a ‘cage. 
regarding a larger extent than the ‘item in dispüte, 

would not render the decree «or final order involve 
Tnüireotly * any "овор regarding the larger extent. 
‘Lp. 888, col. 1.1 

DeSilva з. cBesSilvoa,'8 Boas І, В, 203, Витр 
Gir v. Bihari, Lal, 52 Тоа. Сав, 728;-4 P.L. J. 416; 
(1919) Pat. 257, relied 9n. 

Where ® plains deliberately undet-vilues hi wait, 
‘Ue is Tiob-entisled to’ réfmdiate ths valüstioh hé has 
already imade on the imarket-Valie ahd cli a 
re-ascertainment of the market-¥alue for. purposes 
of ah appeal to the Privy’ "Council, Гр. 888, col. 2.4. 

Kristo’ Tadra Salia v," Huromonee Dassee, 1LA 85 

8 Sar. Р.-0. J..817 (P. ‘C.);-referrad to. 

Surendra Nath Roy a. Dwarka Nath /Ohakrabütty, 35 
Ind. Cas. €05: 44 O, 119; 24 C, L J, 860, 21 О. W. N. 
580, distinguished, ` 


Petitions Nos. $99 tò 235 and 937. to 254 ` 
of 1921, presented under sections 109 ‘and 110 
and O. '"ALV, rr. 8 and 8.of Ast У.о? 1908, 


‘praying for the gřant-óf a certifisate to 


enable the petitioner to appeal to His Majesty 
25 


"INDIAN OASES, 


` 884. 


їп “‘Oounail against the deerees `of the High 
Court; in Second Apreals Nos. 1759 to 1765, 
1767, 1771, 1773'and 1775 to 1787 of 1916 
respestively, and reported as 62 Ind. Cas. 1. 
'prefetred agsingt tha deorea of tha Dis. 
trict Court, Ramnad, in Appeal Suits Nos, 47 
to 53,55 to 57, 59, 61 and 63 to 75 of 1915 
e respestivdly,, ` (Original. ‘Suits Nos, 691 
:% 627, 629, 630, 631,684, 636, 638 to 644 
‘aud 647 to 652 of 1910, on -the file of bho 


‘Court cf the Prieipal District Muneif, "nq 


Biviganga). 

"Messrà. L, 4, ‘Govindaraghava ‘Aiyar and 
Ф, 3 Nariivaniritoonit Ау, for the Peti. 
"Tioner.: 

Mesers, T. Р and R. Srintrasa 
Adyéxgsr, tor the Respondenti, 

ORDER. 
Orbpzikrp, J;— Thàse 25 petitions are Tor 


ч 


orders inder sastion 110 апа О, LXV, re. 3 . 


‘and 8 ta enable. the petitioners to ‘appeal бә 
"His Májssty 1 in Oounail against ‘the 25 des:e:s 
азай by. this Courtintecond eppea!ls, The 
Ев were: iurtituted ^ ‘in the QOourt cf the 
` District "Margit; Eo dismissed them. Firet 
"appeals were allowed by the District Jadge, 
"and їй thè tases before us this Court allowed 
tha séeond “Appeals, Eob fog. aside the Distriot 
J adgs deerces, 

‘The siroamsthiiezs. ‘ate that the plaintiff 
‘sued for posrossion of сетіп plots of land 
nadora title to a larger extent, in whish 
they were allege] to ba ineladed in the 
Village of | Sekkalakottai. Some of the 
'defendànts in Bach sult were impleaded aa 
“trespasseis ih actual oscupation. Sixth 
‘to 9th defendants, who were subsequently 
‘implesded, set up that ‘the plois were paré of 
"their tram village of Kalanive'sal and that 
the other ‘defendants just referred to were 
"holdibg -ubder “them, The dispute was, 
therefore, whether the suit plots were in the 
Bakkalkottai village ‘or Kalanivasal ; that ia, 
‘where the boundary’ line 'baboreen ` the two 
villages ran With refórenee to the suit plots? 
Three Guestions "were formulated’ іц: ike 
juüdgnient of Spenser, J., and were dealt with 
"By bath the leatned Judges. Of thosa three 
QueBlions о ‘are at present material; the 
gesond, whether thé Inam Commissioner 8 
‘dasision in 1865 is binding on the parties to 
this suit‘and decisive of the questions of title 
involved? and the third : whether the decision 
ot the Deputy Superintendent of Survey, 
Mr. Gompertz, in 1£76 was tonclusive against 


eis 


ALAGAPPA ОНЕТТҮ t. NACHIAPPAR. 


„Аре Zemindar and the plaintiff, who elaims 
“under him, and whether according to the 
p desision- the lands in “dispute belong: : -to 
..KalanivasalP 
* The suits were valued in the District 
. Munsit's Court with referenee to Court Fees 
, Асі, sestion 7 (5) (d) and (е) оп the market 
* value. of the land in dispute ; and the: aggre- 
: gata value of the landa concerned. i in ihe. 25 
, Suite, with whieh we have to 'deal, is only 
: * Be. 2,800. It is said that even assuming 
< that these suits ean be consolidated for. .the. 
‚ present purpose, the condition as, to the value 
“of the subject-matter postulated in seetion 
110, Civil Proseduro Code, is not complied 
; , with. » < ^ 
` - The first argurieni by whieh the petitioners 
' propose in these cireumstanees to justify the : 
Brant. of leave is that, independently of. the 
; value of the properties, ihe suits raise 
‘questions of general importance and that, 


, therefore, leave should be given and that the - 


f applieations. for leave in respect of ‘them „ате 
с eoyered by sestion 109 (c). This” is ‘alleged 
“in respect of the aceond, ,anestion just. неф ‚оп 
"and also of the third i in so far as it raises the 
“issue. whether the ' surveys made similarly 
with the Survey "by Mr. Gompertz therein 
" referred to in private estates are, binding, on 
„the owners of those, estates and of the 
 adjasent lands. We have not been shown 
` that either of these. questions has effsated а or 
: is likely to affeet any large number of persons, 
"and we ваппоь do better- than borrow the 
language used in Hérjbhai v. Jamshed.t (i) 
“and say that ip this ease there is not involved 


Тапу question, the desision of whieh might | 


“result in'a " precedent . governing numerous 
‘other cases ог in which’ the right 1 in dispute 
` js, of great public. or ` private importance. 
“This argument on behalf of the -petitioners 
faila.. 

‘I come ext to а ‘more substantial . and 
" difücult eontention' that these eases come 


. within clause (2) of section 110, . because the -. 


`дбегвө or final order in each of. them involves 
, indirectly a, elaim or question to or respeet- 
dug. property of the value of Rs. 10,000: 
` The eontention ig supported in this way. 
the ‘judgment, “of this Court. i6 was decided | 
‘thatthe line laid down’ by Mr, Gompertz . 
‘passes through .ог on one.side of the different 


te 


; >“ (a) 21 Tad; Cos, 188; 15 Bom. L, В, 1021, yes 


PAN CN 


„iti ig to be observed first,” that, 


In. 


as NS 

(1922 
guit plots, That line, оте had to be 
arrived at for. the. purpose of. these sases with 
regard to various- -indícation 25 to its direstion 
and length given in Mr.. Gompertz’ s award. 
It is said. that this Court's determination of 
the whole length of that line involves а deter- 
mination. against the plaintiff's rights to the 
remainder of the larger extent, which that 
line was intended to. assertain. Tt is true 
_ $hat in the. jndgment of Spenser, J., there are 
"referenses , to points i in the line referred. to as 
З; Bl, B2, ete , and; if the: position of the 


"larger extent just. mentioned had been in igsue, 


‘it might-besaid:that it. was explicitly or- im- - 
“pliedly ascertained by; these findings. "Büt 

“there waa no iwsás вй to that larger, exténb ^ 
In faot, the plaintiff avoided raising any 
„впећ issue; For, whew he joined 6th to 9th . 
‘defendants ала found that they disputed’ his 
“ownership of” ‘the whole extent, he did мав 
` rnakó any ‘attempt to amend his . plaint and 
olaim..a. declaration or -other relief appro- 
priate to’ ‘their’ claim; nor did he attempt to 
“have any: issue desided; whiah: needssatily 
involved its deeision, To. turn to' ‘authority 
when: -the 
“question is, in the, words.of the; "séotion; of. а 


-decree or final order involving. iùdirestly a `` ` 


-olaim or question, no 'exaet or řigid. eoustrud- 
‘tion of the’ word: "indirectly! вап be. given, 
It must inevitably be a question of degree 
whether the relation between < ‘the decree or 
"order aiid the elaim or quéstion is established | 
‘ with® :guffisierit closeness to be, in an indireet 
' relation. The authorities relied on-by- the 
. petitioners are ` ` Bhagwat: Sahat’ v. ' Pashupats 
Nath Bose (2), Bri Kishan Lal v. Kashmiro(3), 
' Sibt Husain’ v.^ Munwarulnissa (4), Khia. ‘ah 
- Askanulla v. ‘Koroonamoyi "Ohowdhry (5) а 

< Joogulkishore- v. Jotehdro:Mohun' Tagore. to. 
. Of: these deðisions thé two last’ mentiondd 
: may perhaps be explained. with reference ‘to 
the Oourt’s axeroise of the power ‘of consolida. 
tion, which . at that-time .was no doubt not 
resognised by Statute: bui which was geüeral- 
: ly resorted to. ‘As regards. the "okhere, the 
` fiést related tos. partition, «thé, Second ‘to: an 
* award and the third ‘to & us deed ; апд i in 


© 0404 on oe 

T a atthe 3 
.-(2) $ C. L. J, 267; 10.0, Wel. 64 „ шс 
г (821 Ind, Cas. 617; 85 A7 445; 1T 4. L, J. 654, | 
- 44) 16 Ind. Сав, 481. ^ ' 


if © 40. L. В, 126, 


И C. 210; 6~ Ind, Tus 356; 4 Ind, Deo. sn) 


4M. S... ` ~ 


f NEED 

‚ Yol. LXIX] 
АТ АРРА OBETTY v. NAOHIAPPAN, 
„АП of them the whole of-the properly together : 
- with. the appellant’ 8. right. in it either-really 
was or-at least was held by the Court to. be : 
- affested, and there waa no question, as .there 
ів here, ‘of property or a right, whieh was not . 
, the subjeet of the litigation. -Reference may 
б . next, be made to a,,deaision of the. Judicial : 
; Committee, on- whisk sonsiderable. reliance ; 
,- has been plased, Macfarlane v, Leclatre :(7), 
- Leave was, no doubt given there, because the ~ 
. -effeet of the: ‘judgment of the Qourt of Appeal 
. of Lower. Canada, was. to plase in ‘jeopardy : 


“the whole of the goods contained in the-certi- > 


-Msate, of assignment and the property besame- 
„ immediately liable to satisfy. the claims of, 


INDIAN. CARBS. 


: 987 


namely, Нове Prasad v.. C Prasad 
(8) ani Rajiah оў Ramnad v. Kamith Ravulhan 
.(9)in whieh that desision is referred to with 
approval; The ground of the desision in 
those cases was that .the question whether & 
desree involves indirestly a claim ‘or question 
-within.the meaning of the section. must ‘be 
desided with reference. to-castual. eiraum- 
ptanees: at the time and: not: to cireumstancer, 
«which are rémote, and not ix particdlar to a 
mere possibility that future snits as to all 
.or part of the larger éxtent of the. property 
_alleged to . резспсегпей may ba instituted at 
come time іп the . fature. It ia true that in 
both the. aases last mentioned there were such 


А . ereditors of the: original defendant ‘to еп ‹ future suits to ba apprehended from persons, 


. uneertain and indefinite amount. What, . 
. however, is relied, ‚оп is the next statement of - 
‚ their Lordships, А E 


"It may turn out in the resulf, ‘that: the `. 


. petitioners.are the sole ereditors of Deles- : 


.. derniers, and, therefore, that the goods iz pos- « 


+. session, of the appellants may have to bear по. 


-greater liability than the amount of the debt - 
. dueto the petitioners. 
E tingent at the.time of.the judgment, and, it 
_ is theimmediate effect of the judgment which ` 


^. must. be regarded, as the right to appeal. 


, вгівев ав Boon ав it in, pronounced: M uus vh d 


-` Emphasis i ів. lid by Mr, Govindaxagfa vic 

jk `. Aiyar on;behalt of the petitioners оп the. faat г 
. that the leave was given on eonsideratians ` 
-which were merely-eontingent at the time -of ~ 

' . the judgment, It seems to me, however, that 
| ‘the eircumstances. in that case differ greatly . 
, :from those in the cases before us. Attention - 

> ів neseceary to the conelusion of the sentence, 
. jn which the contingent, effect of the judg- . 


, ment is referred. to, and the 'reference.in it ‚. conld be во relied on. 


< to «the judgment and its immediate effect.: ia 

. the matter to, he regarded. The immediate - 

7 effest of the judgment was to bring tbe right: 

, tothe. whole property in question, because it 
_-opened the gates to: claims to rateable distri- : 

‚ bution by other.creditore, € and to deprive the 

. appellants of what they alleged to be their 

. exelusive right to the property in their hands 

. for the realisation of their debts, 


(4) (1862) 15-Moo, P. С. 181; 8 Jur, 
30 w. R, R24; 16 E. B. 462; 187 R. Е, 24, 


The гше 
really applicable tothe present саве is, in my `. 
opinion, to be found in two Indian decisions, . 


ia H Ed „957. 


whose existenca and whose elaim to a legal 
> character enabling them to sue was no! dis- 
: puted, whilst here we have rio knowledge, and 
‘jn fast the petitioners deny, that thera ere 
any other persons in possession of any part 
-of the larger extent now at stake, who oouid 
‘possibly bring. suits in the. future and take 
“advantage of this judgment. I do not, how- 


But all this waa oôn- -~ ever, think that any materiel distinction ean 


he. founded on this, espzcially ‘as ‘the mera 
eontingerey of possible future.snite was tho 
ground of desision relied on in theae autho- 
rities and the existense of persona, who ‘night 
be interested to bring * sush ‘suits, wad 
merely mentioned in the statement óf faeta 
and not referred to afterwards as а ground 
‘of decision. ` Ws uw - . j 
As for. the possibility of this deoisién 
being res judicata. against the plaintiff in 
any future proseédings, it may Ъз mention- 
ed. that defendants Nos. 6 to -9 · in opposing 
the petition disslaimed any possibility that'it 
1% may. bs added that, 
as Jenking, C, J., laid: down in De silva ty, 
De Sliva (10), that decision being «followed 
in Bhaunath Gir v. Bihari Lal (11), itis the 
decree that bas to be looked at as it affects 
the interests .of ‘the, parties prejudiced by 
it. "The: second sentenee in section 120 
refers . to the decree ос -final -order ва 
involving ‘indirestly воще elaim. or question 
. S + 
(8) 24 A. 286; A. W. М. (1902). 46, КОЕ 
(9) 66 Ind. Cas, 686; 15 L, W. 140; (1922) М, A. 
М. 46: 80 М.І, Т. 49:42 M, L 2, 78. а nj 
(10, 6 Bom; L: R, 403, SOM HALE 
411, 52 Ind, Саз, s ds P. de J. vem one Bat, 


CP ыык - Р 
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ALAGAPPA CHETIY 0. NACHIAPPAN, 


“ato -.the-property ~ coneerned,-and it шау be : 
-donbted . whether ‘the ‘deeree, as,-opposed ` 
^to :the grounds ‘of -desision, can be said 
‘to-do isc, when :such claim or question is 
-merely involved in ап Aueidental "finding. 
There is,in.my: opinion, ; ло :птоге than-an inci. 


‘dental: finding:in ће judgment. ofthis ‘Court ` 


гав regards . tho “Gompertz line, except in 
5:80: far “as dt -determines the ‘ownership ‘of 
sitheplots -which were -.direetly in dispute, 
' vand I donot think аё ‘because :of such a 


«mere: incidental: :finding.the:deeree ог final - . 
-eah Бе said -'to involve -iħdirectly - 


corder- 

„Biy :quégtion :regarding:the ‘larger :extent. 
‘The next. ‘argument atte opted is that, 

‘ salthough : athe . aggregate -- market 


siis is :only Rs. -2;860, ihe. .pétitioners 
should havo. an opportunity: to «prove «that 
-ibis srtally ‘far Jarger. and is over Ва. 


„pudiate. - the deelaration;: whish they append. . 
"sed tostheir ‘plaints - and - 

GWECTB- alowed ‘to 'institnte -their enits -on’ а 
j Court: jd lower ‘than «they -otherwisa.- ‘on 
showing .would -have ‘been 


"s “hound. 10 “pay and ‘further:tkere da: тезу 


Nery: Aittle "Wo c support. their. allegation. jag 
to thesffeat.of their mistake. t is, for їп. 
stance, stated in the-affidayits: simply. that; ithe 


information on which the: ‘petitionér acted _ 


was imperfestand incorrect and the petitioner 


-finds ‘that -the -sites-have. always bsen:more ` 
(that iz, at the tima when :the : 


-xaluable 
suits wereünstituted)- and that the. aggregate 


. ` walue-of -the.sites -and buildings together `. 
swith mesne profits -at.:thestime of the-suit - 


рав more than Ез, 10,000. —"T'here.is. nothing, 


С одег : same Жо: -adopt smarketsvalue-.of ithe 
vproperby, on ‘whieh this valuation had:to ba 
„made, : at a ;figure in'-the aggregate: of 
в. 2;800, "There ів: nothing аз %о bho 


adetails;-by which Бе now -proposes to: arrive - 
"There 


· sat the. higher; figure he ‘contends far. 
Should, inamy ‘opinion; be-muoh‘stionger reason 


. before a . fresh enquiry into а matter on 


whioh the pétitioner has already put forward 

his estimate ‘can “ba “allowed at tliis ‘stage, 
. "We. may ‘farther refer ‘о tho ‘decision. of 

the Judiclal ‘Comuittes in . “Kristo Indra 
‚ aha-x, -Натотопёв Dasses 3). 
:02) 1L 4. 84; 8 Ват, Р, О, J..317 (P. О.).` 


INDIAN QA Si. 


walue. 
~of. ithe «plote. castually in ‘quéstion in ithess, 


10,000 -> 
-1'89 required iby- :szation 110. . Ita alear that. 
‚иа 4eontention must be:torulinizsd:olosely. 
- or ithe „petitioners їп xXffeob .desire- to ma- . 


:сћ which’ ‘they -<4 


t is ‘to be.noticzd, to'@xplain-how the patie ` 


‘In that Hu 
21 0. W, N. 530, 


"Gee C 


“ease, no doübt, the question was-of a -responid- 
cent "being ' debarred from repudiating that 

-value given by . the -petitioner, -aftér * "hat - 
"respondent had relied ‘on ‘that - value: in 
‘order to obtain .-eonsideratitn :of the Fasta 


"Jof (he ‘case in. appeal by thé? High - “Court, __ 
‘instead : of ‘by the District Judge, ‘and: here'the ч 


efe ів: Aifërost, besause the · ‘petitioner 
‘lain ‘the right: ‘to ‘Yepudiate ‘the : ‘Valuation, 
‘for Whiish he is-himrelf responsible, But d 
fortiori -tho corelüsion -shoüld.be: tagairst “his y 
Light -ito do. to. We hüve:bsen-referred: ‘as 
“authority ‘for a ‘different. view to ‘tha fode- 


-~ "Ament of- Sanderson; ’ O, Ja ‘in ‘Surendra Wath ` 


Roy у, “Dwarka ` Nath sChakrabuitty ~ (13), © 
“Ba-it Яв not. décesrary ‘to-read the ‘portion . 
of ‘the. judgment. än question -as:embodying 
“mitre. han ithe ‘prinsiple that - valuation 
for the purpose cf the -Conrt Fees Ast 
sia pot “neeviearily -ineonsistent -with the 


‘adoption of a highker-valae of ‘the property c : 
“fcr ithe . zpürpose -of ‘appeal.to His Majesty ; 


3m @ouneil, - Fortin that eate'the -vety low 
waluation for "Сойтт єв -wes the Valuation ` 
ха -acdordanse with . section 7 (4) of tbe- - 
"Осо -Fees Act ‘ана it- Wes mot identival, 

ав the Waluations Sn- tho. жанба before-ns‘are, 
-with the market-value.. There -is -nothing 
accordingly in -the judgment of: ‘Sanderson, 
О. J.,to support the view that a party is 
zentitled ‘to répudiaté the. valuntión?he has 
E «already. ‘imatte.on the market-value'and to claim 
ja те. "Beoertainment. -of the market-value; 
-tinless: spesial diroumstances (of whioh- ‘thera 
-üre none ‘in ‘this easé) .are- available. “It ` 
may. “ba ‘added that the-other learned Judge. 
"who'was a-party to that «ase, M ookerjse, Нар 
idid.not refer іо the point. In these siranm- 
stancos, I think that the ‘evidence as:<to 
‘the market value in the-suits-is-clear - and, 

“ae -itveonsists їп Ке. petitioner's ‘own <state- ` 
‘ment, ‘there ів no-sufficient:reason “for :в0р- . 
Jposivg ‘that ‘the valuation iwas.reashed Owing . 
‘to any- -mistake. Petitioners have «mo . wight 
“to. repudiate it and "must abide у it. эпо, c 
‘when.they‘ask for: leave tò appeal as ‘they ^^ 
*did when ‘they ‘desired ‘to aseertain what 


-Stamp duty they were:to pay ‘and "in “what | 


«Court -they-were to-Sue and ‘how ‘maby appeala 


they would be’ able. A5: "Wesure, "This &roürd 
-/also fails, ; SUR 


7 (18):85 Ind. Cas, 605; 44/0, 119; 2410. Le 3, вв 


: Vel, Lxix] 
JOGA VSESAYYàÀ t, MAKINA SALLYYA PATRUDU, 


.The -result ig: that- the petitions are dis-,: 
misted with eost Tha-patitioners: will pay. 
tbe: respondent's coste; Vahil's-. fees; in. each 
petition, being Ве, £0. 

Srencer,: J:—Qn: the- first; point 1 agree: 
with: my learned: brother. that; this is- not a- 
case;in which; we' ean- cartify; under section: 
109 (c), Civil Prossdure- Code, that:the decree 
is a fib ‘one for appeal: to His, Majesty. in. 
Counoil as.bsing one of very wide, publio: 
Or private -aoncern; i 

lalso.agree on е. third: point that the: 
plaintiff, having. deliberately, undervalued his. 
suit’ in the Court of: firat: instance:and: bav- 
ing thus obtained: the desision.of three Courts: 
in this ccuntry upon; his, claim, eannot: be: 
allowed, to repudiate hia: valuation. fixed- upor 
the. market:value, . of the; property; for tha: 
purpose. of obtaining the: desision, of'a; fourth 
Tribunal. I-do,not wish on-these. two pointa- 
to add. anything, to. the: reasons given: by- 
my, learned. brother; 

‚Оп. the. sesond point, which: presents, 
вота. dificulty, it.is:stated by: the-petitioner’s. 
learned Vakil that there are other- lands, 


at present, I understand; undsenpied lands, ^ 


abont whish. disputes: may: hereafter: arisa . 
between the plaintiff: in thefe suits, and” 
tke. Kalanivasal tnamdars-or: their assigneas:: 
and. tenants,- and that the. award of Mr, 

Gompertz will. affeet: tho; determination: ofc 
such disputes, But. L ‘find: по; statem3nt im 
the. petitioner's,affdavit;that: any; auch dis- 


pute at present exists, ov ia. likely to arise" . 


in the.near. fature; When ik dbas, arise andr 
if-ths. parties eventually: come-again to Oourt,. 
it will.depend: partly;on the-qnestion- how. far. 
‚Мт. Gompertz’s award, ean. ba вррїей: проп: 
the. ground to that- portion: of the boundary: 
line then, in dispnte, andi upon other. 
questions, sush as whether either side' hesg. 
got a title by preseription, whether the. 
plaintiff or tha defendant succeeds. in that 
litigation... The. only quastion that is: likely. 
to ba regarded. as res.jydéoata in oonszequenos 
of our. desision is; ‘the finding that’ Mi. 
Gompertzshad authority under. the Samoey. 
Aei.to. finally- determine the. boundary: in. 
1876. when. һе made;his-award.,. Oan. it then. 
beaaid.that.our judgment in-sssond'appsal-- 
direatly or indirestly inwolvas a:.claim: or 
question: toom respecting propezrly'exeeedinp:- 
Ев,, 10,0002. The: alaim: that: was: Before. 
us. was vot а, claim-of. snsh: value. Wiat- 
may, be-the: extent. aud: valuo*ofr any futuro; 
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claim’ ip puraly‘-a - matter’ of eonjéeture, 
Thera may, never’ he any: farther substantial 
elaim. made, in,Court.. Though one result of 
ourz. deaision: вух еў that: an idea ix put: into. 
the haad-of one: of: the partiés: to- advanes B 
elaim to.property not now in his possession, 
the faet remains; that; no dispute.is; now. in 
exiatanee, andit; sam hardly; be said: that. 
section: 110. was intended. to: provide. for all 
possible elaims: and questions that might 
conceivably arise.in the, future. Ifa claim 
of that: description should happen: to.eome 
before. a Civil Oourtiat some. fatura. date, it 
will not nesessarily. comprise the whole of the 
lands: west of; Mr. G-ompertz’s; line; so that 
we: should be going. too far if we were 
to. ascertain the  market.valus of that 
whole: extent. and base. our ‘ertifisate on 
that value; };.therefore, think that'the peti- 
tions:for leave: to appealishonld bs dismissed 
with eosts. 


Vv. MV.’ Pettttons.dismiaret, 


MADRAS.HIGH COURT.. 
Стүп, Appeat No, 214 or 1591, 
Angust 23, 1922. 
Fre:ent : — Mr. Justise Spencer and 
“Mr. Justico Devado:s. 
JOGA VEERAYY A AND OTHERS— 
DFZNDANTS— APPELLANTS 
Lersus 
MAKINA SALLYYA PATRUDU Asp 
OTHERS —PLAINTIFFJ— RESPONDENTS, 
Family settlement —Bonn fides—Limitation Act (IX 
of 1908), -Sch.: I, Av, 141—More than one limited 
owhor—Reversioner; 


An arrangement by which a woman settles the 
properties inherited by her from her husband on her 
daughters, i8 not a bona fide family settlement when 
there is no dispute.at’ all existing in the family, and 
is not binding on.the.ultimate reversioners, [p, 390, 
col, 2. Б 

d n v. Bhagwan Singh, 60 Ind. Cas. 812; 18 L. W. 
486; 24 O: Үг. 7105; 1 U. P. L: В, (Р: 0.) 102; 2 Р, 
І.Т. 287 (P. Од; Hiran Bibi- v. Sohan Bibi, 24 Ind. 
Cas; 80; 27° Mi L. J, 149; 18 C. WI N. 929; 1 L. W. 648 
(P. О.), Upendra Nath Bose v, Bindeshri Prosad, 82 Ind, 
Cas; 468;-42-0. D, J. 452; 20.0; W, №. 210, distinguish. 
ed, ? 
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The. succession’ ‘of male reversioners to an; sestate , 
isnot agosleratiod by the relinquish ment „ofan 
Hindu widow in “favour of,a od-widow. . Time begins · 


. to run -andér Art, 141-of Schedule I to the Limitation i 


Act from the death of the last female owner, in. cases 

where, there ате more. than one, who has a widow B 

ate. Гр. 391, col. 2]. 

Mithijalu Chengága ч v. Burada 
135i 48 М 865; 39 M. L. J, 567;-12' L.-W, 656; 28 Mi > 
Lids 979; (1921) M. W. N. 29,followed,.: у: э 
‘Appeal: against . a. decree of the: Court of : 
the'- Subordinate ‘Judge, Vizagapatam, -iny 

Original Sait No; 50 af 1918... Т : 
| «Mr: B: Jagannadha. Doss, for thie: Appellants.. m 

“Mr. Ү, Puryahoro yän; Jor the запроса: 

“JUDGMENT: This. id a suit bionght Ьу: 
reversioners. to set aside.alienationg. made 
by«their.mother-and .aunt, The Subordinate’ 
Judge: decreed: the - plaintiffs’ suit, :and those- 
alienees.who:bave not compromised the suit : 
now-appeal against. his-desision.. There is : 
also a: mamorandum of objestions by the. 
plaiütiffa.omthe. question of mesne profits... 

The last male holder of this estate was 
Padmanabha Patrudu, the grandfather of 
the plaintiffs, who died in 1874, He left 
a'widow, lddayyamms;: and two daughters, 
Narasamma and Erakamma, The alienations 
in dispute were made by the two daughters, 
and the basis of their power of disposal 
is Exhibit I, a deed of settlement, exeented 
during Iddayamma’s lifetime in favour of 
her two daughters Narasamma and Erakamma 
and her foster daughter, Papayamma, The 
learned ‘Subordinate Judge has found that, 
this settlement is not binding on the 
plaintiffa.”: 

In appeal it is ‘argued that this was a 
bona fide family arrangement and that it 
ought to besupported so fa? a8 the members 
of the family. вте. зопсәгагӣ, In support 
of this soutention thras dec‘sions have bean 


' INDIANUOABRS. 


Gunia, 60 Tha. баш? 


cited.. .Hardei v. Bhagwan’. Singh (1), Hiran 
Bibi, v. Sohan , Bibi (2)," and, Upendra 
Nath Bos v. Bindeswi Prosad.. (3) ш 


Hardei v. Bhagwan Singh (1) the Privy 
Council - ‘held that the. plaintiff, | who, 
was. 8 “party ‘to the. arrangement, - was 
“bound by -her own agresment and that 
che. could.. not какшы) the: sale miae: on 


а) 50 and, ‘Ons. в15, 181. w. 486; 24 0. W. N. 


2, 


'this : arrangement - was 


cited are, therefore, ` 


(1923 


> the faith: оЁ that arrangement. - But their 
Lordships expressed no opinión as to whether” 
binding ‘on* the: 
grandsons. They observed: that that question” 
should not: be: determinad: in: ‘that suit "in 
which they had no prósent ‘interest, : Hirün? 
Bibi.v.: Sonan ` Bibi (2): and - Upendra Nath’ 
Bose v. Bindeshri Prosad (3) ‘are’ oases’ of- 
&. вошргошіве ‘of a bona. fide disputed elaim, * 
as is evident from -thé- words of - Lord” 
Moulton whieh are quoted by the learned ? 
Judges of the-:Caleutta High: -Oonrt. -In 
the present case it is: Dot : Suggested that: 
in 1889 any disputes existed ' whieh' Ex. : 
hibit I was intended to settle and the cases ` 
not in point. Тһе: 
Subordinate Judge was certainly" right in ` 
finding: that- Exhibit I was not binding on 
tbe plaintiffs. ‘Exhibit I “evidently does not | 
embody any. : family ‘arrangement, because ` 
during.the lifetime:of the widow, Iddayamma; ? 
the two daughters, who would have “besi 
the. nearest. reversioners, if'she-had died at 
that .time, bad no anthority to deal with": 
the estate. 
_An-attempt has loin indo» ü justity.' 
the alienations denoted by.: Exhibits Vj; 
XXII, IH, XXV,.XXXII and XII, ag 
being ^ alienations. entered into for the- 
perpose of discharging the debta-of Padma” 
ha&bha Patrudu. The lower Court waa not 


x 


prepared on the evidense to believe that > 
Padmanabha Patrudu died indebted; and ` 
we have: not been referred to any elear^ 


evidense on this point. D. W, No. 5 stated : 
that he borrowed money from the fathers of ' 
the second and sixth defendanta in order to 
diseharge the debt whioh he owed to 
Nanduri people. But there is no evidenea ` 
to prove that the debt this incurred to the 
fathera of the second and sixth defendants > 
remained  undischarged at the date of 
Padmanabha Patrudu's death. D, W. No 2 
is-the only other witness who speaks to the - 
eireumstanses of the sale under Exhibit Vf ·. 


. and. his evidense on this point is hesrsay. ` 


Exhibit I refers to a debt of Rs, 584 whieh 


_ was to be diseharged by the three sharers 


105; 17. P. L. Б, (Р. C.) 102; 2 Р, І, Т,.237 (Р. QJ). 


(2) 24 Ind, (as. 309,27 M. 1, 7. 119/18 0. W. Ne М 
929;.1 1. W. 648 (P, О,), 

(8) 82 Ind. Cas, 468; 220, 1.4, 452; 200, W. N 
210, 


' from debis insurred by. hia widow. 


; 3 dug: ру. the widow, . 


outof the property partitioned under this 

document. .There is nothing to show: how 

mush of this Rs. 5:4 consisted of debts ~ 
incurred Љу Padmanabha Pa:rudu as distinot: 
*. The 
dosument. only speaks of it : ав the debs : 
"14 has not been shown -+ 
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that” the’ ‘property’ left. to her at ‘her’ hiis;. 
band's death was Tüsuffieierit. £o" mpiütàin- 
her or” аё" she “was: justified in" incurrihig 
debts for her own maintenanee. ExhibitX XVI 
їв. the only dpsument that Suggests.” that 
вгу ‘portión of ‘this debt may” have” ‘Been! 
Tddayamma’s: “husband’s debt.’ "That доспе: 
ment soptaing , reference io some cadjan 
sesounia ` given ‘fo the creditor | y Ber, 
hüsbaüd- прёт. which liability‘ for а small. 
sum of "Hs: 12 “had” been’ incurred: ` Ext- 
hibits XVIII; XXVIII; XXIX and ХХІХ: 
(a), XXX ard ХХХ (а) all relate fo the 
Tddeyamnia's ' ‘own debts, Exhibit XIX. 
also speaks ‘of: her family éxpense' вай" Ех»: 
hibit XX ‘speaks of the 
nevessity. "Exhibit XXI” 
mother’s debt. The &uggestion ‘that these” 
debts ‘mist - have’ beer’ ineurzed ` Бу Fdda-" 
yainma in the sourse? of. elearing. off her: 
husband's debt is not based on any evidence,” 
Neither in Exhibit’ I nor ju any of these? 
doeuments is there: any referenée' beydnd’ 
that already mentioned’ to any-debt- that" 
was left by. tke deceased Padmanabha 
Patrüdu. - 2 AN 
Turning now to the alienations which 
have been sought to be justified as fer 
nesessity, we find that that evidenced by .Ex. 
hibit VI was an alienation by Erakamma, 
the mother of the plaintiffs, in favour of 
the second аса third defendants and their 
' father. The document recites that the price 
of the land sold under this doeument was 
received by the plaintiff's mother at the 
time of sale. There is nothing in the 
resital of the dosument or in the oral 
evidence to show that she was, under any 
nesessity ‘to alienate immoveable prop- 
erty on behalf of her children instead of 
preserving the estate intast for their enjoy. 
‘ment when they attained majority. Exhibit 
XII is & sale of property by Erakamma іп 
favour of the defendants Nos. llto 14. No 
necessity is mentioned in the document, and it 
ig not proved that it was for discharging any 
prior debt. Exhibits IIT, XXV aud XXXII, 
are sales in whiah the defendant: Nos. 7 
and 8 аге interested. Р, W.'No. 7 states 
that from out of the consideration for 
Exhibit XXXII, Exhibit XXXIII was 


. Giecharged. Exhibit ХХІІІ is:& mortgage ^ 


by Padmanabha Patrudu’s widow for a 
debt of Rs, 50 borrowed for. the expences of 
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widow's urgent 
is a’ ‘mortgage ` 
document ‘exeeuted by Erahamma for her: 


, 99i 

the’ family б бп ће" date. of the. execution of . 
the mortgage.. ‘It, therefore," waa а ` debt `, 
incurred by Padmanabha’ Patradu’s. widow _ 


_ after his death and éannot be said to be 


binding оп Ћів reversioners. Exhibit. III -ie 
attested by the sesond plaintiff, and it ia sug- 
gested that he is estopped from questioning 
the trangaétiona’ as he оока ` portion of the 
land on lease from the purehaser. We do not 
find that this created any estoppel, Exhibit 
ÁXV ів a sale by Erakamma!'s second 
daughter. She had no right in 1908 to dispose 
of апу portion of the estate absolutely, and 
the transaction eannot be supported. 

It is lastly suggested that the plaintiff's 
suit is barred by limitation as the plaintiff's 
‘aunt died in 1905, more than 12 years before 
suit, As the danghters of Iddayamme 
acquired по rights under Hxhibit I the plaint- 
iff’'s causa of astion under Art, 141 did mot 
arise until the death of plaintiff's mother, whe 
was the last limited owner and died in 1915 
within 12 years of the - suit: Therefore, tha 
suit is within time. It is clear from Muthiyale 
Oheétigappa v. Barada Gunia (4) that the 
succession, of maler reversioners to an estate is 


` not accelerated. by the relinquishment ofa 


Hindu widow in “favour of a со. widow. Time 
begins to run from the death of the last femais 
owner in oases where there are more than 
one who -has в widow's estate, The appesi 


fails on all ‘points and. is dismissed. with 


coats, ` n Srv Pt oS 


Memorandum df objections: — ; 
In the plaint the plaintiffs olaimed mesne 
profits at the rate of Ra. 290 а yéar for three 
years, In: the written statement the plaintiffs’ 


claim was not traversed on this point, bat the : 


defendanta put the plaintiffs to proof of all the 
allegations i in the plaint ‘whieh they did. not 
admit." 
поб decided in the lower Conrt on the ground · 
that ‘there ‘was no issue on this point. ; This 
was nota sufficient reason for the omiesion, 
ag an issue should have basn framed at the 
trial.-. The lower Court will now разв a final 
decree providing for mesne- profita from the 
date of Narasanima’s death until possasaion 
is given of the items in dispute. Tha 


‚ lower Court. will take auch evidenes as ia 


prodused and. аз it finds: nepeaeary as to the © 
D» : 


*(4) во Ind, Cas. "185; 43 M, 855; " Мм, J. 567 da. 


"n 
n yoa © у 


L. W, 656; 28 М, I; Т.-272; (1921) M. W; М, 29, 


The question of mesne profits wes . 


892, 
BUBA v. JALAL, 


ineome of the lands. now, awarded to the 
plaintiffs. The memorandum of objections. 
on this point is allowed with costs, In other. 
réspeota. it is dismissed, . ' 


V. NY. 


TC, 


k _ Memorandum of di koe 


aupra 


 LAHORE- ‘HIGH. COURT, 
~BECOND Orvis APPEAL No, F155 or 1916, 
^ May 26; 1920: 
Present —Mr. Justise Ssott. Smith and’ 
E Mr, Justices, Leslie. Jones, 
. SUBA AND O?HERS—DEFS3DÀNTH— ` 
APPELLANTS А 


А ` versus 
J AL AL && D ANOTAER; MINOR, TH&OUGH JALAL, 
LEGAL Repreagntit.ve GR. Musammai UMAR i 
BIBI—PriINTIFFd AND O2HRR3— D£FENDANTS 
— RESPONDENIS; 


a зх 


Punjab Courts, Act (TII of 1914), s 4l (3)— —Question, 
of onus involved in custom case Second appeal whe- 
ther -competent without. certificate—Certificate: refused: 
by, District. Judge—High Court; interference by. 


Where: in a custom, case a, question, of onus ig 
involved; a second appeal, is “not competent without 
a certificate under ‘séction'41 (8) ofthe, Punjab 
Courts, Act, 

Bhari v.. ‘Khanna, 44. Ind. Сав, 162; 7 P; Б. 1918, 
followed, 


“The High. Court will. nob. interfere with the 
refusal by a District Judge to. grant a certificate. 'on, 
the ground that he did nob iis -thab the require: 
ménts of section 41" (3) of 
were.fulfilled, 


Second - appeal from a deeree of the 


District. Judge; Gajran wala, dated the 9th- 


February :916, reversing that of the Sab- 
ordizate Judge, Sosond. Class, Gujranwala, 
dated; the; 4th: Désenibàr. 19412, ^ ^7 Т 


E 


E» 


INDLAN OASEB. 


he Punjab ` Courts Act. 


(L922, 


Messrs. Oertel, Coopers and. Hon’bla, Mian: 
Fail i Husten, K. B., for, the Appellants. 
Mr, Dalip. Singh, for the. Respondents, 


JUDGMENT. — Мг. Dalip, Singh, raiges а: 
preliminary, objeation, that this appeal . ig;, 
not sompetent i in. the. absenps. ofa .certiüente: 


A question. of .onug, is. doubtless inyolved. 
but the, game, was the eage in. Bhart.: Vs. 
Khannu (1), and. ib. was. held ` there: that, 
no appeal lay. in the absence ofa. coxtifionte. 


‘Here the, Distr'ct Judge refused. a,eerti.. 
ficato besange, he did not. consider: that the. 
requirements of, seation AY (3) of the. 
Punjab. Courts Aot were fulfilled, not, because. 


Бе. regarded the question ав, опе “of. law. 


as. the. Divisional Judge had done : in, the- 
case from. which Bhari. v. "Khonny. (1), was. 
an appeal. We eannof, therefore, remand. 
the. cage. to. the Dis!riot Judge for. res, 
coneideration, of the qusstion. , whether, 8, 


. certificate shonld be, granted. We: dismiss . 


the, appeal, with, aosta. 


Appeal dismissed,- 
Ww. 0. А.. | | 


(1° 44 Ind. Cas, 162; ТР. В,.1918. А 
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MADRAS. HIGH COURT, 
APPEAL, AGAINST "Овркв. No. 314. oF '1921., 
August, 23; 1922, : 
Present : :—Mr, Justice Krishnan and 
Mr; J justice, Venkatasubba. Rao, 
. RAM [ASWAMY PÍLLAI— 
APPELLANT 
versus 
JANAKI AMMAL anD ANOTHER — 


RESPONDENTS, 

‘Civil Procedure Oode (Act V. of 1908), О. XL; rr. Y 
and 2, 0^ XLIIT,rv. l(s)—Order on application. by- 
third partyito direct Receiver.not to.intarfère. with hia. 
possession, whetherappealable, 


An order refusing to direct the Receiver appointed’ 
in а suit not-to interfere with the possession of-a: 


third party. claiming under a sale.deed> from the - 


defendant in the case prior to the- ‘appointment of- 
the. Receiver, is n order in effect remoying the said 
person from the, possession of the property "within. 
the meaning: of! О; XL, r. 1 (b) andi is, therefore, 
appealable. under:O,. XLII, r. l (s)? [p. 394; col. 1.]. 
Rowland, Hudson v. Piérponé Morgan,. Y. Ind. Gass. 
` 856.96, [o 718; 9, О. „Ls, J.. 508; 18.0. Ww, N.. 654; 
Agabeg v., Sundari, 48 Ind, Oas, 138; 8 P.L. 7; 507, 
followed? 


Appeal againgt,.-an onder,. dated. the. last. 
of. Maroh 1921,, of the, Conrt, of the. Sub. 
ordinata. Judge, Negapatam, in, TIA. Ng,- 281. 
of. L921, in Original; Suit, No, 31. of 1921. 

FACTS, appear from the, indgment.. 

"Mr.. Т. V.. Muthyhrishna, ‘Atyar, for- the. 
Respondents,, tor: a-pieliminary. objestionthak. 
no, apreal, lay,, вв. the order under appaal. did, 
rot come, within.O, XLIIL,. vr, 1, lange. (5). 
Givil- :Piosedere Qode; under. whioh the, .appaal. 
was. filed. bosante, the order, nuder appeal, was 
not one, under r.. 107.0, XL,. Civil Procedure, 
Code, . appointing. or refusing: to. appoint,a 
Reeeivar;. ang... moreover, the,appallant. WAR. A., 
stranger. to, the, suit.. 

Mr.. S. T. Srinivasa, - Gonalachaizar, for tho.. 
Appellant. —An. appeal: lies for. the order... 
under. appeal. is, an, onder appointing, . 8. 
Hgoeirer. for. the proparly. in, auastion;.. 
tr ‚бу; the. crops. ‘whish had. already, bagn.. 
put in. .potseesion. ofr the. appellant,- Itis. 
| alro,an. order i in, «әзі removing,the. appellant - 
from:,. "potsogsion of the: property, in. 
question: and. committing, the same.. 60; tha, 
Recaiver and,,in either, view, an, order. under. 
О, XL, т, l. 1t is immaterial, whether, in. 
the "Bras instanca tha Court removes a third 
E AM Hg a p and pats. а, eine. 


etree 


Siete 


OASEB, 


893, 


the Court, if it.deslings ta. grant the patition 
of the, ‘third person,. ib must, be,desmed to, hava. 
in effest removed him from possession 
within the meaning of 0. XL, r, l, Roference 
was made to, Rowland Hudson v.- ‘Pierpont 
Morgan ay and. “Agabeg. V. Sundari, (2). 

On. the merits,—The order in, question is 
one, direstly. opposed. to, the torma of O. XL, 
r E ( (д) * ‘nothing i in the, sestion shall authorise 
the, Court to remove any person from posses. 
sion, whom neither party hasa, present right 
80, to remove," 

It may ba. evan songeded that if the. sale 
was. only а sham, or nominal transaction, ¢ i. e, 
it in spite of tho. sale, the, defendant herself - 
cntinued in, possession, the Court may have 
a. right to, appoint. a, Reosiver for the 
properties Bat. there, was not even a 
counter. affidayit to sapport sush a case, 
Апа, however fraudulent the sale was, 
if it "was, intended to, taka effect, the sale 
being. gnterior to the suit and thse purehaser 
nob being a pariy io the. suit, the Opgurt 
had no jarisdistion, to remoye the. purehaser 
from. possession. Even i£ the. plàintiff sue. 
eced?, she | must, work oni, her remedies against, 
the, defendant. . 

Mr. Т.У. Muthukrithna,-Atyar.—" Present 
right; ”in O. XL, г. 1, elanse (2) means 

' pre: ent, right” assuming the plaintiff 
suecsede. If my elient sueceeds in the suit, 
she. will bs entitled to,remove the.appellant, 

Ta any, өлзө, the remedy. of, the. appellant 
ia: only - "to apply for leave to sue the 
Recsiver, and, sue him, Tha order of 
the, Conrt із, right, in the c ronmatanaosg 
of, the ‘cage, in.any event ecnsidering the 
djs putes. batween the. partías bafora the 
Magistrate. 

JUDGMENT. —In, thia, case-one Banga.. 
sami, Naidu, died. leaving, an estate; behind. 
. bim, and, the.. present rival, claimants to.tbe 
eslata. ara his. mother alaiming, und:r an 
alleged Will of his,aud. his widow elaiming 
в widow’s..e3tate, Tha, m ther brought a 
sujt against. the. widow, to relover posses. 
. Sion of:the,esiato from, heraud she appliad 
to, have, a. Resaiver.appointed for parposa of 
takiog. posspasioa of tha. properties balonging 
to.theestate, Wat we are sonssrned with 
in, this,aapaal ia the crops standing- on, about 
20). 80/83 of. laad. whic), the appellant bsfore 

(0*1 End; Cas: 856; 836. О, 713; 9 С.Т, J. 508; 18 


Ж.М G55. 
(2)/45/Ind. баз, 138; 3 P, Led, 673. 
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n8 "gays “haa” begh sold to him by the widow: 
by & registered gale. dead. 


' in this. ease 'eame üp and prevented him from 
doing’ 86, . 
salo was prior in date to the Gling of the suit 


and, of oourse, prior to the appointment of the ` 
He thereupon filed an application: 
to the Oourt asking that- the Court should 


: Boeel var, ' 


direct i its Reseiyer not to interfere with his 
right in the orops and not to obstrust him in 


cutting and removing the srops which he had : 
purchased, ` 'He filed an affidavit in support” 

: the objection that no appeal lies. and, (ream H 
right under the alleged sale whish he had ` ^ 
obtained from the widow and also produeed - 


of hia applieation in which: he assesgad his 


thé sale deed in Court, The lowér Court 


without taking any evidence on the matter j 
and “without even giving an. opportunity to ` 
the other side to file a couriteraffidavit ` 
dismissed His applieation, holding that prima - 
facie "the sale ‘was not one likely to have. 
bàen' entered” into by а prudént man when -~ 
thero was а sertaiity of a prolonged ‘and * 
сову litigation resulting from it and hia ' 
‘It is against that: 


application | wag refused. 


order that the appeal before us, Civil 


Missellenous Appeal No. 814 of 1921, has 


been ‘filed. 

. A. preliminary objestión is raised by the 
respondent’s ~Vakil that no appeal lies, 
The right of appeal is sought to be supported 
by the‘other side ander O. XLIII, r. І, elause 
(s) whieh bays 
from an order under r. 1 orr. 4 of O. XL,” 
во that if the present order appealed against 


is an order under r. 1, there is clearly a 


. right of appeal granted by that rule. Clause 
(b) of О. XL, г. 1 saya . “that the Uourt may by 


order remove any person from the possession В 


or custody of the property,” and it is urged 


that when the Court refussd to direst its · 


officer, the Reseiver, not to interfare with 
the: appellant's | possession of tha crops, ‘it in 
effect removed him from the possession or 
eustody of the property aud that an appeal 
lies. 


mentioned in clause (b). ` 
a third: party'is interfered with by an offiser 
of the. Court like the: Reseiver the.party has 
ordinarily two remedies. 
the Oourt for a summary ‘order ~restraining 


INDIAN CASKB. 


He alléges that he , 
. removed, eropi об а portion of the land and ^ 
when he was going бо remove the crops "on 
thé reinaining portion the Reseiver appointed.” 


tt may ba’ noted hare that this | 
' order falling nnder elange (b). 


“that an appeal shall lie” a 


‘whatever to remove the -- 


"We think this argument is eorrect ; for 
elearly the: effect. of the order is what is ` 
When property of - 


He may. Apply %о. ^ 


770999. 


` the Beociver from intérferiiig" or. he may ask 
the leave of the Court to permit" "him to süe 
the ' Receiver ' ‘dnd · resirain ` bim, from - 
interfering and. for: any - . other appropriate 
relief, In this -eass "the party “has adopted 
the summary” "remedy | ‘and we think that 
the order passed by” the Court i is olearly an 
This, view 
is supported ^ by the ruling of a Bénoh of 
the Caloutta. High’ Court” in Rowland. Hudson 
v. Pierpont. Morgan (1): ‘where the: matter. was К 
considered ‘at length and aldo by а ruling : of.: 
the Patna High Court in Agabeg у, -Sundari'. . 
(2) where the Calcutta sage has been quoted 
and followed, We must, therefore, “overrule ; 


to hear-the &ppesl, : 

On the merits òf the саве; ud seems . 3d is 
clear that the. order of the Subordinate Judgeia:: 
opposed to elause (2) of О. ХІ, г. l.: The:sale.. 
to the- appellant was, -as already statéd,-before 
the suit was brough ht and; therefore, it, gould * 
not bé attacked as a gala” "pendente lite; Tf. 
on .evidense - ‘adduced by the „plaintif the. 
Gouri ‘sould soma “to the ‘conelusion that the 

sale wes only a -nominal transaction, ‘and was’ 
not- intended to pass the- "property," "it жаша? 
nc doubt be a case falling under the Exception" 
in slause(2), beoause in that case the property 
willbe one from tbe possession of whish_ 
one of the - -parties would have `a present: 
right to remove the appellant; otherwise, we- 
think thatthe present ease falla under tho’ 
main slause (2), for by the registered sale, if 
it-is a ‘good sale, the defendant will be ‘bound,’ 

and во far as the plaintiff is concerned, it. 
eannot be said that she has got a present 
right to remove the appellant from possession, 
because her right has yet to be established ` 
in the euit, and it is only when 16-16 proved 
that she and not the widow has & present title 
tothe property that-she can have any right ` 
appellant from- 
possession, "The: case has been: disposed “of - 
very summarily by the lower Court, and, as . 
the respondent here asks for an opportunity ` 
to show oause that the’ sale is‘a nominal - 
transaction and was not -intended : to: pass 
property at all, we: cannot dispos, ot the. 
matter ‘at onoe. = ae 


2 


We, Азер, веб E the 7 m ths. 
lower: Oour&: and. send- the ease: back: ‘to | 
that~ Oourt-to -haye the question tried as - 
to: whether the Bald isa ‘nominal transaction 
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or not and to dispose of the- applisation ae. said had been entered into between Фә . 


eordipg tolaw; ^ С зс + 
Costs will follow the result, · 


v. Х,У, " Й - ‘+: it was not verified owing to the fast. thatthe. 
бегу A 072 7 “Gage sent back, ^^ defendant, Ohanan, Singh, was .in.jail in 
КАЛАА. м" Patiala and the State "Authorities refused to 
fee OX Motas 56077 ™ 79 allow the Subordisate Judge who was sent 


Г Ц To. 
H 2 * ye 
ee s a) eee В oe B 


(X 


: LAHORE HIGH COURT. 
` MisoELtANEOUS. Fiser Огу, AePzAL No..2630 ^ | compromise should be verified: The Bubordi- 


coo: . + oF 1920,- Е ‚ bate Judge, however, refused to go into the 
= -November 7,1922. Pa : question of the eompromise and held that he 
" . e Ereseni: — Mr. Justice Ssott-Smith, - . was preeluded from doing so by the order of 
Mahani RAGHBIR SINGH—PrAINTIFF — - this Court; dated the 10th June 1920, 'The 
Sera on | APPELLANT - м , 7 , plaintiff lias appealed, MENEAR 
ES DEN M ME: | XE IN i . 
: -.COHANAN SINGH—DszrF£NDANT— , -* Yn my:ópinion the order of the - lower 
: ала У ReSPONDENT. Fg ЖА 


: owe Е | ` с Oourt is wrong, When theprevious a peal 
Oivil, Procedure: Oode (Act.V of 1908), O. XXIII, r^ wag before, this Court the point at ur 


FO empremi Ero a m duty e ins ~ related to the appointment-of Receiver only. 
‘It isnot essential, befüte'a Court can passa The merits of the ease were not before 
decree in: accordance- with a Mri ие, s all this Qourt,-.The: eómprómíse ‘was -again 
the parties to it should assent to it before the Court.’. f he 1 e й 
It is open to the Court, if any party_to-the . compro- `, 06 i e хина ч ain purported to 
mise refuses to assent to it when it is brought 88018 Ghe points in dispute between the 
before thé Court, to. enquire whether an aésent had ` parties. to the avit ; and there is nothing in 
beeü given elsewhere, and if it Ands this proved, to ' the order- of this ‘Court in the. previous 
pass о decree ш accordance with the compromise appeal whieh prevents the Court from dec 
us assented to, i . Ier T ons 
Harkha v. Kirkpatrick, 8 P. В. 1896 (Е. В.), Ciding' whether the suit has been’ Jawfally 


followed. compromised or nof. In the ease reported | 


Miseallaneous first appeal from an order as Ната v. Kirkpatrick (1) it was held 
of the Senior Subordinate Judge, Ferozepur, that it is, not essential before а Oourt 


dated the19th August 1920, ean pass а decree in -accordanee with B 
‘Lala Har Gopal and Mr. Abdul Rashid, for eompromise that all the parties to it should 
Mr. Oertel, for the Appellant. ` `  ,.' аёвөп& to ib before the Oourt, and that it 


JUDGMENT.—Thisis anappeal by the . is open tothe Oourt if any party to the.com- 


plaintiff from an order of the lower Oourt promise refuses to assent to-it when itio- 


under r, 3 of О. XXIII, Oivil Prosedura ^ brought before the Oourt, to enquire whether 


Code, refusing to record a sompromise in-a . an assent had been given elsewhere, and if . 
sivil suit pending before it. The suit was; i$ finds this proved, to pass a deeree in. 


one for possession of inimoveable property,  acsordance with the eompromise thus assent. 
Afler the institution of the auit'a Reeeiver еї: ёо. There is nothing tö prevent the 
was appointed in régard.to the proparty in lower Court from  endeavouring to: find 
dispute. "The order appointing the Receiver out whether the defendant has agreed to 
was, canealled on the 20th May 1919 and, the sompromise or not and if it. is not 
an appeal from this order was lodged in satisfied’ with ‘any avswers given by tho 
this -Oourt,‘Civil Appeal No. 1587 0 1919, defendant in jail it вап call upon the 


desided on the. 10th June 1920.: During the plaintiff to prove by other evidence that 


pendensy of that. appeal the plaintiff filed- '' . | 
before the Judge in-Ühambers' а compromise . ^ == | 
dealing with the property ії dispute whieh he (1) § P. R, 1896 (f, B.) 


weeks Y 
396. . 
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the defendant did in fast agraa to ths term), 
„~ ofthe compromise. 
I, therefore, acsapt the appeal and setting 
aside те order of the. ‘Tower Ooart reman 1 
18e. in. -assordanza with 
lig: This аан ir ex parte against’ ilie.de- 
fendant, _ бовів to ba, costs in tha, oase, ` 
Z Ki ` 
| --Appeal accepted, 


; MADRAS: HIGH COURT, 
Oatatnan Bine Apprat.Noz bb or 1921): 
March 9, 1922, 
Present : —Mr; Juatisa: Coutts:Trotter 
an ae J nstisa: Нашаа, 
E Акын: 
. versus 
a V. K. AE; FIRM-—DzFENDANTI— 
RESPOND ANT; 


"Contract; “Act (IX. of 1872), в; 118—8Sale of. gooda— 


larrant t—~Merchantability Question of.mined fact-and 
laww—Principle' of de, minimis, . where applicable — 
lhajor:portion of goods defective. 


‘Whether. certain goods are."merchantablo" is a. 
question, of mixed fact, and law, Goods whioh.are 
‘not: immediately saleable and upon-which an , expendi. 
ture:of money: is required: by the puroliaser to, ‘make, 
them-saleable are, not “‘morchantable:’[p. 897, col. à] 

Peer Mahamad;- Rowther v.. Dxlooram Jayanarayan. . 
47 Ind. Cas. 585; 35, M. L,. J. 180; &.L..W. 1925,24- М... 
L: 7/227 (1918) M.W N: 658, Bristol. Tramways and, 
Qàrridge:Go.'v. -Fiai:Motors; (1910) 2.K. B. 831; 73 L. 
J..K. B..1107;108:L. T: 413; 26°T. Lo B, 629- and ' 
Jackson Ve, Rotem: Motor and; Cycle.Go., (1910) 2.K, В; 
937i ЕО L. J. Е, B. 88; 10311. T;.411, ,relied.upon. 


INDIAN GASES, 


(1923: 


4 


JUDGMENT, 

Qourrs Таоттав, J. —This is an.appeal-from.. 
a judgment of Mr. Justice Phillips Bitting 
on the O-iginal Side and the olaim was one: 
by the. plaintiffs, for damages for breash of 
warranty in regard to 15 ont of a eonsignment - 
of 25 bales ofsarríes whioh ware sold to them 
on the 28th of August.1918, The learned 
Judge has followed.the decision of this Court. 
in Peer Mahamad Rowther v. Dalooram 
Jayanarayan (1) that the effect of s:ction 113 
of the Indian Contrast Aot is to lay down the 
sime law in this country as in England, 
namely, that- when there: iat no: express 
warranty. in the. sale. of: goods, there. is: ап“ 
implied warranty of. -merohantability, that 
is to sey, the goods:shall: be. immediatsly sale- 
able under.the. desociption by. whioh.they are - 
known.in. the market. 

We have had pul. before: us fizurea about 
these bales and the figureaare rather startling. 


- Out of 1,037 piegeain tha’ first; bale 782:pieces 


The: principle: of de minimas might be applied to , 


damage; wliicli; though'it cannot be" met by, rè- condi. 
tioning:the- goods, could be.met: by. & small allowance,- 
Bub, it, cannot be applied: where the goods - are; 
radically unmerchantable; 6,9, where 9/10ths of them.. 
are'damaged, however slightly. [р.. 897, col, 23] 

Appeal “from the judgment cf Mr,- 
Justico Phillips,, "dated" the 8th. November. 
.1920, passed’ in thé exercise of the. Ordinary, | 
Original Civil: Juriediotion ТА this Court, in’. 
Oivil Sait Мо; 875 of 1919. 


Mr. SzDóraiéamt" Aiyar; for the Appellants, ; 


Mr. A. эшан, for the ко 
enis. ` 
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„ia (1910) 2 K. B. 


were "damaged" and 105 pisses wera what 
are- kapwminitha: trade-as.” “seconds; whioh; 
I understand, means'of'unequaldbngth; ТНА 
comes to. this, that, 9. LOtha; -0 Xf. the; whole 
pieces, ‘in m Vala, are;- dafestives, ands i ins: 
monty,- - taking: Masara;_ Walker: ands: Coys: 
allo wanoeof: -8; annas for ' “damaged” and Zu 
аппав` fòr“ seconds”, Ез, 41714 0, Ван to. be, | 
allowed: oùt; of а ‘total; o£ a Bont- R&.-8.000: foz... 


_ the: :bale,: that, is; comethings like: 1/16 Tne 


the second bale out of 1027 pigses; 707 pipsos"" 
were damaged and 83 "pieces were ‘seqonday. _ 
that is about 4-5 ha of the whols, eontgntg, Ia 
the third bala. out of 907- pizeaa 452. piecas. 
ware damaged and. 143 pieces. were, BACIN TA, 


that is, abont, 2 Bras of .the oon‘enta:. of the © 


whole. ~ - 
The only question Ъәбгө:пз and-ullimately 
the only question before, the learned Judge, 
was whether on the facta. of this, case these. 
goods wera what the law calls' "merehantable;" ` 
That is.a: ques ion. of ‘mixad fast, ‘and. haw. 
Tho attention of the, learned” Judge doas not, 
appear to. ‘have begn called’ to two базез.Їп the» 
Court of’ Aposal in England. both reporéad. 
at pp. 831. and, 937, n, 
respeotivóly., Tho, first is. the ease. of. 
Bristol ` Tramways and, Carriage Qo., v, v. Rak. 
Мрз; (2)-and. the, other i ів the case of Jackson: 


r 


(1) А14. Cas: 5665;86:My Li? Jt 180-811. WE 192} 
24,M iL T. 227, (1918); MW: N; 658;. 
(2),(1910). 2, xd r. > ily 56. В 11075;103.Ls, 
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v. -Holes Motor and Oycle бо, (3). 1 shall more.have been disposed .of reisonably and 


go` to the latter oase, besause, I think, it 
'nnneiates the propcsitions which ате laid:. 
down in both, perhaps in a,form more easily | 
applicable: to this oasa. What happened in. 
‘that case was this: A large consignment of 


‘motor horns was gent from Franca to Landon. . 


When ‘they arrived the.horns were found to ba 
‘dented and -scratehsd, some badly polished 
‘aud some badly ‘finished and 364 horns ‘out. 


of a total of 609 were said to ba .defestive. . 


“Whe тїзїп caluges of complaint were that the 
"bell parts of the horn were dented.and sarateh- 
‘ed, ‘that the tubes were discolonred:and were 
badly finished and polished and that 12 of. 
' ‘the. horns were not of the pattern ordered, 
‘and the sellera were ready to substitnte:.good 
horas for the Wrong "horns Bent by mistake. 
‘The Ofisial R foreo appears to have misled 
"himself, ‘firs', by thinking. that what he really 
"bad to apply his mind to was whether ‘thepa 


‘things “were something different: бо ‘those . 


Жоузгөй Фу the contract (of sourse, it was not 
їп the “least ‘Desersary for him to put tho- 
“bake as high as ‘that) and then he same бо the 
sonclusion that "mos, if not all, of the- horns 
thus: deribed.or étherwise injared “sould hava 


‘besin at very slight cost made merehantable. | 


Аз regards the tubés, -some arrived in a 
*eondition which required polishing or other 
work to make them nerehantable, and in .&à 
"few-there may have been some careless work. 
Bat ` reviewing the evidenca as a whole І 


'баппо& find that the goods вв an entire _. 


sonsignment.were unmerchantabla во аз to 
"justify rejection” and he accordingly ava 
“tha ‘buyérs an allowanca and held that the 
‘goods ‘wera merchantable, Dealing with the 
"law Oozens-Hardy, M. R , said this: I shall: 
have to read first the part which deals with 
the facts, “Тһе case made out before the 
"Offisisl Refereo was that.a Very aonsiderable 
"portion of ‘tha horis delivered i in London were 
‘dented and damaged ‘in various ways, and that 
that damaged ‘state was partly. dis to the ‘bad 
"packing by ‘the plaintiff i ‘in’ Paris- and ` partly 
to injüry sustained Бу the transit... T ha 
‘Official Referee'has found not merely that the 


"horns. were damaged in transit’ but that ` 


'osring-to defective paoking maty of the horns: 
as delivered ‘were “not in ‘a merehantable 
Slate in the sense that. they ould. without 


NOE KB, дз, 801.2, К, В, 38; 1031, Т, 
à | : 


a 


„or. 


prcperly by the buyers as dealers in horra 
to any customer who wanted then and there 
;& horn for a Motor.car, but that in order to 
make Бет merchantable:they required to be 
polished. and otherwise deali with at a opst 
whieh he said would have өеп trifling.” 
"Then tbe Divisional Oourt appears to have 


‘taken ‘mush the same view and the learned 


Master of Rolls-saya this: “The Divisional 
Conrt put what, во far as I am aware is an 
entirely new meaning on the word ' ‘merahant- 
^ able’, namely, that goods are ‘mershantable’ 
if they only want some trifling thing.done to 
make them -immediately saleable, that 
they are to be considered as meroehantable, 
although. not immediately saleable, and 
· although a further expenditure of money is 
required by the purehaser to make t* em rale- 
able, Iam not aware of any authority for 
that view. 16 seems to mo to be inconsistent 
with the language of the Sale of Gooda Ac’ to 
which our attention has been eslled,”” And 
then he says that although a large proportion 
of the gcods Were merchantable-this was not 
a‘@isain which He'conld apply ‘the dcotrine of 
de minimis, Farewell, L. J., applies tha same 
pricciple and he says this: "'[t may well 
be'that ‘in this ‘case if а single horn out of 
hundreds was nob good the rule de' minimis 
“would apply, and it would be open tothe Jury, 
-or'tothe Offisial Refereo,to find ‘that, notwith- 
, Standing | ihe Tast that one of ‘two ерм were 


Webs but the Official Before has 


` hot taken that- visw, and, as Tundeistand hia 
“Finding, Í think it is untenable. D 


"This was 
ма 986 -waare ou sould re-eondition tha 
goods, but you eantot re-condition goods 
with shortage .of weaving and.short somposi- 
‘tion, T think.one might apply the ргіпеіріе 
öf de minimis to damaga ‘which, though it 


sannob ре паві by re-eonditioning, sould be 


‘met by a small allowanse, Bat І eannot 


uhderstand the view that a bale of a 


. thousand pieces of pieca goods of whieh 


.910ths are damaged, however slightly, ia 
mershantable ‘and that a seller oan say to 
his buyer, "You must take these goods, end 


Т will make you an allowance in respect of 


$/10ths of them, | because they are 'damaged, ! 
'sesonds. " A mere statement of tha 
figures is ‘enough to show assording to the true 
prineiples of law laid down by the Court of 


. 998 | 
`7 7 KAILU RAM t, BHIRANWAN BAI, 
Appeal i in the two oases which I have ‘cited, 
- that these goods were radically unmershant- ` 
> able and that: no seller sould "have ‘foreed 
> them on‘an unwilling buyer. 
As: Mr. Doraisami Аіуаг is willing ‘to 
` “accept ‘Messrs. Walker and Co.'s figures‘ as 
`= between them and their vendors at 8 annas а 
* pièce for. "damaged" and 4 annas a piece for 
* -"sesonds" the result will be that there -will 
-be a desree for the plaintiffs for Ra. 1,059:8 0 
т with eosta here and below with interest thore- 
von at'6 рег верб. from the date of ‘the lower: 
Р ^ Qourt's decres, - 
Ramusam, J,—I agree." ч 
SD . : e, CN 
ке Ue * Decree modified; 


x + 
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К ~ LAHORE HIGH ‘COURT. | 
7 Szconp Отт, APPEAL. No. ‘1951 or 1921. 
February 11, 1992. . . ; 
: Presenis—Mr.. Justice , Abdul. Qadir. `, 
KHILU ЕАМ DEFENDANT —APPstianT. 
A versus 
йари BHIRANWAN BAI PLAINTIF S 


- Musammat WIRAN. BAI AND KNOTYHER—-..- 


.. DrrkNDANTS— EERPONDENTA, 
` Adverse possession. — Possession taken’ during lifetimes: 
of male ouner>—Intervention f A -estate, effect of— - 
: Limitation, . 


m In а cage in, which limitation" begins to run. n. against 

a male owner, ' the fact that between him and the 

hext reversioner a widow with: a life-estate inter, 

' : veneg makes - no difference,:. and doesnot give ta 
cfresh: starting point for limitation.: [p. 899, col. 4] 

Mansa Ram v. Behari, 12 Ind. Oas..458; 6 P; В. 

“1912; 218 P, L. В, 1911; 204 P. W. R. 1911, followed. 


Я ‘Second appeal from `a déoree of' the 
Dietriat Judge, Jhang at ‘Sargodha, dated ' 
‘the 14th June 1921, reversing that of: the ` 
“Munsif, -Séeond, Olass, Jhavg, dated. the ' ‘Sih 
Ostober 1920. - = 
Lala Ganga Ram, for the Appellant. A 
Messrs. . Mukánd ‘Lal: Puri. and G;' 8. ' 
‘Salarsya, for the Respondents.’ ~ 
"JUDGMENT.— Musammat Bhiránwan Bai, 
daughter. of Dev Ram, ‘sued’ for . poasassion 
of a‘ house, whieh originally bélonged to her 
father, alleging that she--had bsen foreibly 
Е by the defendant,. Къа. Ram, 


E OASEB, 


> oceupation. 


1923 


. in 1919. She stated “that ste: the death 


of her father, her mother Musammat’ Dhani 
‘Bai, had been in possession and had made 
a gift of the house in her favour and that 
she herself had been in possession after the 
death of ber mother fór one year. 
alternative she slaimed the house as ап heir 

to her" deceased father: The defendant 

"alleged that the house had. been gold: fo him 

Љу the-father of the plaintiff : and in the ` 
-alternative pleaded - that" he.” had: béen ` in. 
possession for ' 13 or 14 years, ‘and, .there- 

fore, his possession was adverse to the” plaint- 

' iff and her predecessors-in- -interest. tHe 
* contended that the plaintiff was not entitled ` 
"to sueeced. Tho Trial Court held, it proved 
: on the evidenee that the defendant had been 
in Possession of the house for A8. ог 14 увага 
` prior to the suit and that there | was nothing 
ae aie? that his possession was a -permissive 

: 1t held that as the defendant had 
occupi the “house .їп the lifetime of the- 
* * plaintiff's. father, the date of adverse роввев- 

sion must be taken from the daté of. such 
On this finding the, plaintiff's 
“suit was dismissed. 
` On appeal the: learned" Distriet judge 
‘granted ‘the: plaintiff a decree for possession 
‘of the house in’ dispute on the ground that 
: it seemed to him “that the pos Bession :оЁ та 
“defendant could ‘not besome adverse to the 
" plaintiff till after the death of her mother, 
: for she had no‘ riglit to claim possession so 
long as her mother, the widow ofthe. defende 
ants’ transferor, was aliye,” 

.Againet this deerce the defendant. ` has 
oome up to this Court in second appeal. 
` Lala Ganga Ram has argued the. case for 
the appellant, and Mr. M. L. Pari’ for. the 
respondent, | 


The contention on behalf of the ра 
ів ‘that it having been found by both the 
` Courts” on ‘evidenes’ that the possession. „ОЁ 
the appellant started” in the lifetime of the 
father of Musainmat Bhiranwan ‘Bai; the 
" possession baéame adverse to her, as. 3 she claim- 
_ed to be the heir of her father, . Ii ів urged 
, that ghe: had set’ up a саве of- recent: diapos- 
' веввіоп, which she has not been able to prove, 
while the defendant. has been able to, show 
that he has been in possession for more than 
' 12 years, and that, therefore, the possession 
of the defendant must bə presumed. to be 

“adverse for the whole:of that: ee ` Lala 


2 
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YIBHNU MORNSHWAR DABHOLEAR v. GANGADHAR GANESH DABHOLKAR, 


Ganga Ram relies on the sase of Mansa "Ram 
* v. Beharz (1),. in which а Division Bench of . 
the Chief Court recognised that in a ease 
in whieh limitation onse began to run 
"against a male owner, the faet that between 
him and the next reversioner в widow with 
“a life-estate intervened would make no 
Я differente and.would not give a fresh starte 
‘ing’ point for limitation. Ме. M, L. Puri 
_in reply. admits the soundness of the pro- 
" position’ that if possession of. the defendant 
"beeame adyeree to the father of the plaintiff, * 
‘phe: cannot ane aftor 13 or’ 14 ‘years from 
“that’ date; and the possession must be regard. 
‘ed вё adverse to her forall ‘that time,* bat 
"he: argues that the Distriot Judge has not 
come to: a distinct finding that the possession 
“had become. adverse in “the lifetime of 
· Musamiriat ` Bbiranwan Bai’s father and that 
"jn. ‘the absense ‘of “any ‘gueh finding’, this. ; 


appeal, should be dismissed"or, the eae | 


“should bö: remanded fór'a finding on this 
point by the: lower Appellate Court, .He 
says he oan: shdw from the’ evidence that ' 
“the possession of "the defendant must have - 
“at "one ‘time өеп permissive, and that, 
' therefore, it was for the defendant to show 
'on:wbat date.-it besame adverse. It is 
‘ugod that the defendant has ' pródused : ^no 
; ; evidente whieh would show when his adverse 
` ` possession began.- The reply, with which 
"the learned Vakil for the appellant’ meets 


' this argument, is: that the plaintiff-reapondent A 
ghonld not be allowed. to set up in second у 


appeal a ease which is absolutely at 
` variance with her pleadings as embodied 
in‘ her plaint, If she had alleged that the 
possession of the defendant was permissive at 


“sale, and under. these ; oireumsianaos the 
_Trial -Ocurt presumed that his ‘possession, 
“having started 13 or 14 years -before suit, 
1 was ddverse to the plaintiff дв well as to her 
` predecessors-in- interest, .The lower Appel. 
` lalo Court “appears to bave accepted this 
_ finding and in the passage quoted above the 
' only question it raises is the time from whioh 
the adverse possession may be taken to have 
commeneed,. but in coming to the oonolnaion 
; that the lifetime of:the plaintiff's. mother is 
љо ре exeluded from saleulation it has erred 
in law. 16 has been admitted by the 
learned Counsel for the respondent that the 
correct. ;view of the law on this point is that 
given in Mansa Ram v. Behart (D^ I.hold, 
therefore, that adverse possession of the de- 
fendant started in the lifetime of Dev Ram, 
; and- that. the suit | of. the | plaintiff eannot 
г.впевевӣ. 

I асверЕ. this appeal ` and zetting 
.aside the. deores ‘of the lower Appellate 
Court restore “that of the Oourt of first 
instance’ diemissing ‘the plaintiff's suit, but 
гоп the question of costs I egres with the 
. Distriet Judge that the sircumstanses of the 
: oase are such that the parties may be allow- 
Led to bear their own costa throughout, ав 
„роб sides appear to have ‘mixed a good deal 
of fiction with trath and the défendant has 
` failed to prove the main plea which he had 
: Bet up, t. 64 8 sale in his favour. 

B.D: - 

: А Appeal accepted, 


any time, it would have certainly been: ‘for - Res 


‘the defendant to show as to when 16 bacame i 


adverse, but she herself took up the poši- 
tion that she had been forcibly dispossessed 
` ehortly’ before suit, and, therefore; according 


to her the defendant was a trespascer” ‘and | 
“The only: question, ie 


\їп adverse possession. 
therefore; was ‘from what date his adverse 
possession . started. He alleged à salé in 
“his favour and relied for that оп” ап 
; ‘entry in a bahi,.which has been ‘held: to fe 
inadmissible in evidence. The: result- 
that he'has:not- been able to prove that 68 
ever entered into possession by virtue of a. 


(1) 12 Ind; Cas, 468,6 Р, В. 1912; Ss R L В 
1917; 204P. W. R.1911, . 


М 


.BOMBAY.HIGH. COURT, 

Pipan Orvic АрРЕА No, 290 оғ 1921, 
January. 10, 1922.- 

» Peet :—Bir Norman Maeleod, Km, 

- Chief Justiee, and-Mr, Justiee Coyajee, 
` VISHNU MORESHWAR DABHOLKAR 

` AND’ ‘OTHERS — D'EFENDANTI—ÁPPELLANTO 

. - . "TtTSUS ' z 
- GAR GADHAR GANESH DABHOLKAR 
' AND OTHER8— PLAINTIRES— RESPONDENTA. 
Partition; suit, for—All- claims to be included-— 


- Separate sust for accounts for perioda, prior.to partition 
-not mamtaimable, 6 
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івано MORESHWAR DABHOLEAR t. GANGADHAR GANESH DABHOLKAR, 


An a suit | for partition 8 plaintiff is bound to 
inolude“all the-claims that -ho might have ‘at. the 
. time ће -suit is filed in respect,of-the -suit property. 


-He-is not ‘entitled, first.torfile a partition ‘suit and. 


"then, when, partition: "has been decreed, to file another 
suit in éffeot for accounts AGE a period ‘prior ^o 
“the partition. . 


‘Saeond. - крйн from һе desision of 
‘the °-Assistant. :Judge; Ahmednagar, · іп 
‘Appeal (No; 88 of 1520, =confirming а -decree 


“passed ‘by ithe ‘Joint {Subordinate Judge at 


Ahmednagar, ій Оен. be No, 548 vof 


/31919. 


Mr. Ф. 3. zNijsure,or the Appellants, . . 
"Mr. D... Fatirardhan, : for the Б: ponds 
“ents, 


JUDGMENT, 


“Maoikod, 05.7, First Appeal No. ' 216 of 
1918 was ап appeal against the deaision of 
“һе First ‘Class ; Subordinate "Judge at 
CAhmedzegàr i in Sait о. 741 of 1916," ‘The 
partits were the ‘some us:bhe parties їое ` 
_ prezent Second Appeal Wo. 290 of 1921 whidh 
“is пот before ‘пв. ‘Suit No. 
жав а suit by tthe plaintiffs ' 'agaiisb- ‘the 
present defendants ‘to’ тевбуёг possession of 
i their fourannas ‘share in "tbe  Jahsgir 


“village . of Khedle, 1 and 1 expressed ` воре 


‘when I i gave judgiment' that it was ‘thé last 
of a series of ‘suite ‘betiveen ‘the parties. 
I wes not aware at that time that still 
-yet another suit was pending being "Suit 
No, 543 of 1919 from which the present 
appeal arises, 

Tke plaintifía in this suit, after јадете 
was given bythe High Court -on the 3rd 
February 1911 in Sesond Appeal No. 899 
of 1£08 deslaring the shares of the parties of 
‘the Jahagir. village, filed Suit No, 2 of 1912 
elaiming their share’ of the profits for the 
three years 1905.06, 1906 07 and 1£07.08. 
- They .óbtained а -Hetron for Rs. 616.5-6 
and rterest in the lower Court and resover- 
‘ed that amount in execution. But eventually 
- that decree was -reversed by the High 
Court on the 26th Aagust 1915 .and: the 
deferdant:got ха жәғопа -of ‘the amount. ‘that 
.. had-been paid опа. plaintiffs, The ground 
for that decision ‘of the High Court, as I 
understand ‘it, was that. ihe property was 
joint.and-that-the suit -woüld not Jie between 

-the -ao-ebarets : ‘of joint: family. -propexty-for 


“V4 of 


: slaimed 


741 of 1916. 


the plaintiffs brought -a partition. Svit No. 
1916, to which I bave "already 
referred, end parti ion vas deere^d. Bit 
b:foro- that svit was finally d' Sposed. of they 
filed this . A on -tke strength cf the decree 
obtained the lower -Court claiming 
exactly the rame amount which they . had 
in the ‘previous "Suit No. 2 of 
1912. 

Bath: the lower Courts. decided i in favour | 


"tof the plaintiffe, but itis . differls to under- 
.:atand the ressons for those desisions, 
_sthe suit for partition was filed, 


Whon 
tben the А 
plaintiffs "were bourd to include in that. suit 
‘all the elaims that ‘they might haye. at the 


à . time the suit мав filed in regpeot cf the: 
«suit property. 


"There i 8 no presedent, fur- the 
г proposition. athat а party ia entitled first 
‘to file га partition uit, snd tben when 
partition ‘has been. desreed, to file another 
‘enit in.effect for acsoun!s for. a peris cd. price 
До {Һа partition, „It has been eo: tended 
‘before us that the icsilé of the prosecdinga 
in;Snit No,.2.0f 1912 was tochange the 
nature of the plaintiffs’ claim for ‘their share 
^in the profits Tor those three.years, aud. tbat, 
Aherefore, there was an entirely Dew cause 
cf rastion on which the "plaintiffs | sould 
‘base the’ present suit. I -aantot seo · ‘any 
‘foundation for that. argument beoauee. the 
. plaintiffs! suit was dismissed in appeal, ‘The 
faet that 16 was desreed io the lower. Ootirt- 
and the plaintiffs actually obtained the money 
which was afterwards refunded | makes no 
differenee to the original cause of astion, 
‘for the plaintifs are nob euing to reaover 
what they Һай ‘to refand.i in the previous suit 


‘but they are suing on.the original .cause Of :c 


astion on which the previous suib was ‘bai ed. 
"Obviously, if they wished to bring: any claim 
-for an вевопці of the revenues of ‘the suit 
village. prior to the partition, they ‘should 
"have included it in the partition guit, and 
‘not baying done so, they are alearly 
"barred^from claiming it in a later -euib. 
"The desision of the lower ‘Court is 
wrong and'tha snii is dismiesad. with ecsbs 
_throughout. 

Coxasue, J.—T. agree, | 


‘Jv Р, ' Decres rerersed. 


a shara‘of that property, ‘the proper remedy .' 


being by a suit for partition, А вооа у 


"Vel; LXIX] 
DURGA DEVI ©, GUR NÀRAIN. 
- LAHORE' HIGH. .QOURT. 
- Oivi-Revisrow ' Parrmion No: 642. 
.  . OF 1991: 

i - June 28, 1922. 

‚ Present: —Mr. Justice Harrison; -. . 
Musammat DURGA DEVI, Minor, THROUGH 
"HER? Buspanp ‚Ар Next Perno JAGGAN 

or AND “ANOTHER PLAINTIFFS 
i — PRTITION RB 
versus 
GUR NARAIN- DzriNDANT— 


RESPONDENT. 

Majority Act (IX of 1876), s,-8—Qivil Procedure 
Code. (Act V of 1£08), O. XXXI, r. 2—Minor—Guar. 
dian appointed —4Age of majority — Suit filed by minor 
—Amendment of glaini— Procedure, 


j Once в guardian has been appointed for а minor, 


under the Guardians and Wards Act, however that 
guardianship may terminate, the minor cannot attain 
majoriby'until the age of twenty-one. [p, 40), col. 2:] 
Gordhandas Jadowji v.. Harivalubhdas Bhaidas, 21 
B. 281; Chitty’s 8, О, О. B. 514; 11 Ind. Deo. (N. в.) 
191, Sadho, Lal у. Murlidhar,-29 А. 972; A.W N.(1307) 
218; 4 À. L, J. 697 (F. BJ, Jaraomull [Jagon Ram 
Marwari] v. Mahadeo Prosad Sahu, 1 Ind. Cas, 724; 36 
0.:768; 13 .0. W, N, 643, Harihar Prasad. Singh v, 
Edul Singh, 67 Ind. Cas. 988; 5 P. І. J, 450; 2 P. L.-T. 
lL. (1921) Pat, 100, Jambagathachi v. Rajamannaswamt 
Nadalwar, 57 Ind. Cas. 678; 11 L. W. 596, relied upon. 
Where ‘the fact that the plaintiff is a minor is 
ascertained upon óbjeoction by the’ defendant and 
enquiry. by, the Court, and it is found that the 
plaintiff "had.no knowledge of his minority and: no 
inténtion of deceiving the Court, an opportunity 
should be given, on application made, to amend’ thé 
plaint; [р. 402, col. 1.] 
` Petition, under section’ 44 of Aet VI of 
1918, for revision of an -order of the Sub- 
ordinate' Judge, Second Class, Amritsar, dated 
the. 4thiJuly 1921. 
. Mr. L0. Mehra, for the Petitioners. 
Diwan Mehr. Ohand,-for the Respondent, 


JUDGMENT,.—THe plaintiff, Musammat 
Durga Devi, purporting to have -attained 
majority brought .this snit against Gur 
Narain. An objection was taken that: she 
was. still a minor, to which. she replied 


that: she was over 18 and-under 21 years 


of age and: that-in- his order, dated 27th 
October 1920, the Senior Subordinate Judge 
had. -deelared:her to be'a major, she having 
had:a.guardian, who had died and the 
Senior Subordinate Judge having held that, 
as she had married, the guardianship had 
lapsed and that she was a major. 
facta were all-eandidly and truly stated, 


and the Subordinate Judge held that, under 
section З of the Majority Aot, sho was still 
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' has been 


The. 


07777 &ol 


a minor, that the fact that she was‘a minor 
was spparent-on the fase -of the plaint 
and that, therefore, although an applisation 
for amendment had been put in, the appli- 
cation being to the effeet that permission 
should be given to amend if the Court 
were of opinion that the plaintiff was still 
& minor, such permission should ‘not be 
granted, passed an order that the plaint 
should Бе. taken off the file and-returned 
to the presenter. This forms the. subject- 
matter of the present applisation and ib ia 
urged that the order of the Ssnior Sub- 
ordinate Judge justified and legalised the 
action taken Бу. the plaintiff in suing asa 
major, and-that anyhow the amendment of 
the plaint should have been allowed. It 
has baen held by all. the High Courts in 
India exsepb this, and the authorities are 
to te-fonnd in Gordhandas Jadowji v. Hari. 
valubhdas Bhaidas (1), Sadho Lal v. Murlidhar 
(21, Jaraomull [Jagon Bam Marwari] v. Maha- 
deo Prosad Sahu (3), Jambagathechi ч. Ra;a- 
mannaswami Nadalwar (4) & ruling of the 
Madras High Court, and Harihar Prasad 
Singh v. Baul Singh (5) a raling of the Patna 
High Oourt, that. where, onse a guardian 
appointed under Ast VIIL. of 
1590, however that guardianship may tera 


minate, the minor eannot attain majority 
‘until the age of 21. 


A Division Вәпеһ 
of the Allahabad High Court опаа took the 
opposite view but that view was dissented 
from in Sadho Lal v. Murlidhar (9), а Fall 
Bench ruling. The law оп the subjest, there- 
fore, ів perfestly olear and the order of the 
Senior Subordinate Judge can in no way 
affeet the position. Oa the sesond point, 
however, it appears to me that tha Sabor- 
dinate Judge ів: wrong,  Thefaet of minority 
is not apparent on the fase of the plaint 
but was dissovered' after anenquiry. Tho 
defendant challenged:the right of the plaint. 
iff to sue:as-a major and on the’ enquiry 
whieh ensued it was dissovered that. the 
plaintiff was mistaken in thinking that she 
was а major as was: also the Senior Sub. 
ordinate Judge and that-shs was in faot 


(1).21 B, 281; Chitty’s S. O. ОВ, 514; 11Ind, Dec. 
(x..8.) 191. 

(2) 29 А, 672; A, W. N. (1907; 213; 4A,L. J, 597 
F, B. 
| . (8) Tia: Cas, 724; 86 0; 768; 13-0, W. Х, 613, 

(4) 57 Ind. Cas, 678; 11 L, W. 698, 

(5) 57 Ind, Oas, 383; & P, Le J: 469; 2P. І, TY il, 
(1921). Pat, 100, 
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a minor. Under these ciroumetansas the 
саве falls under tha sub-division givan as 
(4) (b) under O. XXXII, r, 2 by Mr. 
Mulla in his Commentary at page 723, that 
їв, where the faet is assertained upon obiso: 
tion by the defendant and enquiry by the 
Oourt and it is held that the plaintiff had 
‘no knowledge of his minority and no inten. 
"tion of deseiving, ‘tha Oourt. Where these 
facta exist an opportunity should be given 
on application being made to amend the 
‘plaint. The’ application was mada, though 
it was not the unconditional applisation as 
it should have been but wasin the eommon 
buttincorrest form of a conditional application 
asking the Court first to decide whether 
16 was necessary · to amend the plaint and, 
if so, to give permission for the amend. 
ment. In spite of thi; irregularity there 
being no question as to the bona fide: of 
the plaintiff I think permission should hava 
been given and І, therefore, ascept the 
: yevision and direct the lower Court to 
allow amendment of the ‘plaint within sueh 
time as it may fix on payment cf Rs, 32 
costs to the defendant. Тһе costs of this 
revision will be borne! by the parties. 
Ez к.) аны к: 


Revision accepted, 


MADRAS HiGH COURT. 
Civic Revision Permios No. 900 ок. 
1921. 

Oetober 18, 1922. 
Fresent:—Mr, Jusiise Ramesam, 

: ALLU RAMALINGIER (рклр) Axp 
AMOTHER—PLAINIIFF—AND HIS L£GAL 
REPRESENTATIV£3—PHTITIONRRS 
versus 
'SUBRAMANIA PILLAI 43D ANOTHEA— 


DEEFENDART3— RESPONDENTS, 
“Civil Procedure Code (Act V.of 1908), О; I,rr, 1 
B—Different causes of actiontagainst, different defend. 
ante, joumder of. ' 


Under the Code of Civil Procedure fof 11908, 
different causes of action can be joined in one suit 
in respect of several plaintiffs or defendants provid- 
ed the conditions yin О І, ir, LorQ, I,fr.-8, as the 
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case may be, are complied*with, Itis nob: necessary 
that all the plaintiffs or all the defendants should be 
interested in the same relief. 

Stroud v. Lawson, (1808) 2 Q. B. 44 at p. 54; 67 L. 
J, Q B. 718; 78 L, T. 720; 46 W, В. 626; 14 T.L. B, 
421, relied on. 


Petition, under ‘sestion 115 of Act V of 
1908 and'seetion 107 of tha Government 
of India Aot, praying the High Court .to 
revise au order, dated the 16th Novembar 
1921, of the Court of the Additional Subor- 
dinate Judge, Madura, in Original Sait 
No. 24 of 1921, 

. JUDGMENT:—I am of opinion that fhe 
order of the learned Subordinate Judge is 
not correst, I do not think the suit is 
bad for misjoinder of parties or causes of 
action. Even before the change of law due 
to different language of the present Civil 
Procedure Code separate causes of astion in 
respeet'of several defendants might be joined 
provided they relate to the same matter. 
But separate causes of astion in respect of 
several. plaintiffs eould not be joined [ Smur- 
thwatie v, Hannay (1) and Oarter v.. Rigby 
(2).] After these two English decisions, the 
language of О. XVI, г. 1. in England was 
changed and the ehange there was 
followed by corresponding changes in India. 
Tho effest of these ehanges is to permit 
different causes of action to be joined even 
in respest of several plaintiffa or several 
defendants provided they satisfy the sondi- 
tions of O. 1, г. І or О.Т, m 3 of 
the Code of Civil Procadure, as the oase 
may be [see Vaugham Williams, L. J. in 
Stroud v. Lawson (8).] The last mentioned 
sase does not help the respondent, in that 
ease the iransastions of the two reliefs 
were different and conld not form a series. 
The evidenee for both parts of the claim 
was also differant, (Sea Chitty, L. J. and 
A. L., Smith, L, J.). In this ease all the 
eonditions of О, І, r. 3 are satisfied. 
The Subordinate Judge’s reasoning based 
on the fast that the 2nd defendant is 
not interested in the relief elaimsd about 
the assigament cannot be aecepted. If all 
the defendants are to be interested in all 


(1) (1894) A, 0. 494,63 L. J. о, В. 787; 6 В, 299, 
71 L. T. 157; 43 W. R. 118; 7 Asp. M. 0,-435, 

(2) (1898) 2 Q. В. 113; 65 L. i Q. B. 537; 74 L. T. 
74% 44 N. R. 566; 60 J. Р. 681, 

(3) (1898) 2 Q. B.44 a& p 6k 67:1. J.Q. В. 718r 
T8 L T, 729; 46 W, B, 626; 14 T. D, R. 491.3 . > 
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‚Жо. LXIX] 
PIRTHI NATI V, BASHESHAR NATE. 


the reliefs, the, words "jointly or savezally 
or in thea ternative” baco mg usaless. 

I, therefore, set aside the order of tha Sáb. 
ordinate Judge and direst him to dispose of 
the essa aecording to law, 3 Oosts will abide 
theresult.  , = ГОУ ( 

Vi Ne у. "ET ТЕРЕ 

8, 3. +t Pettticnlaccepted. 


1, reruma 


LAHORE HIGH COURT, 
Огут Revision Petition No. 44? ov 1919, 
March 8, 1922, 
Present :—Mr. Justices Le Rossignol. .. 
and Mr. Justiee Abdul Qadir. 
‚ PIRTHI NATH-—PzTITIONER 
versus , 


BASHESHAR N. ATH—Raspowoxst, 
‚ Provincial Insolvency Act (III of 1907), s. 87— 
Application tà annul transfer Limit tion—Limitation 
4% их of me) Beh, I, Art, 181, applitátion of. 


t 


The. status. of an, Official Beooivor is “hat of an 
officer of the Court. [р: 404, col, 2 

Ап’ Official Recdiver oan make an application 
requesting the Oourt to take action under ‘section 
87 of the Provincial Insolvency: Act, 1907, at any: 
time during the pendency of -the insolvenoy .pro- 
ceedings. [p. 405, col. 1.] 

‘Obiter. Assuming that Art. 181 of Schedule I 
to the: Limitation Act is ‘applicable to such an appli- 
cation, the right to move in the matter accrues to 
the Receiver'from day to-day as long as the pro- 
ceedings continue, [p. 405, col, 1] 

Petition, under sestion 46(a)/44 of Ast 


Y RU at ee for: revision of ай order of the 
Districts J ndge, Dolhi, dated tha 28th 
February 1919, reversineg that ofthe Judge, 
Insolvenoy Qourt,, Delhi, dated. the 3rd 
January- 1919. 

. FAOTŠ appear from the. following order of 
Mr. Justics Wilberforse, dated the 9th 
January, 1922.. Jw 

In this, insolyensy ense an Official Reseivar 


made an 'applieation moder section 37, Provin-. 
eial Insolvency Aot, on.the 20th August 1918, . 


to havea payment: of Hs. 2, 000. made by the 
insolvents to their ereditors deslared void. 
on the. ground, of. undue’ preferenes, The 
applisation for insolvensy , in the ease was 
made on the, 26th Mareh 1914 and the 
adjudieation was dated, 6ta May 1914, 

The Firet “Court held .the application 
time-barred , under , Art, 181 of 
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Limitation Act. On appeal, however, the 
léarned Distriet Judge held that Art, 181 did 
not apply to sash applisations bat that the 
applisant, namely, the Official Receiver, could 
invoke the aid of seetion 18 of the Limita- 
tion Aot and that the application was, thera- 
fore, in time. The learned Judge also heard 
that in reality no question of limitation arose 
because the applisation was one made in в 
pending suit. Against this decision an 
applieation for revision has been preferred 
by the ereditor, Mr. Moti Sagar for the 
creditor began by pointin z out that hie elient 
had two accounts with the insolvent, one was 
in the name of Pirthi Nath-Ajadhia Pershad 
and it was in this aecount that Ra, 2,000 was 
deposited in 1918, This money was with- 
drawn on the 15th March 1914, eleven days 
before theapplieation. After this withdrawal 
Rs, 282 were due to the insolvents, In the 
other acsount in Prithi Nath’s name alone 
Hs. 222 were duo: from the insolvents. In 
August 1914 the Reesiver gave applicant 
notice to pay Rs, 282. Hoe, however, objected 
that Rs. 222 were due in the other assount 
and asked for a sat-off, This objestion was 
allowed.  Aftar this date until August 1918 
no further astion was taken against the 
applicant. In the patition of the Official 
Receiver thera was no allegation that there 
had been any fraudulent soncaalment in the 
matter of tha payment of Ra. 2,000. The 
E:osiver, moreover, obviously had aseess not 
only to the books of the insolvents bat also 
to those of the present applisant Ме, Moti 
Sagar, therefore, urges with foree that no 
question of invoking the aid of section 18 of 
the Limitation Aet ean arise. This argument 
appeara to me unanswerable. 

. The real diffieulty in the case is whether 
in the above eireumstanses the application 
of the Official Receiver was barred by time or 
not, Mr. Moti Sagar for the applieant argues 
that Art. 181 doubtless applies but that the 
right to apply aserued at the data of the 
adjudisation and that the application is, 
therefore, tims-barred. No one appeared for 
the respondent, bnt there is mueh forse in 
the deeision of the Distriet Judge that as the 
prossedings were still pending an application 
under section 57 was competent ab any 
time. It is apparently beyond dispute that 
Art, 181 applies to such. applications, 

The question is one which ів. not governed 
by any direet authority, The only authority. 


404. 
PIBTHI NATH v, BASHESHAR NATH, 


' eited indiractly in point was the judgment: 
reported as Parshadi Lal v, Ohunnt Lil (1) 
,whioh is im favour of the eontentions of. Mr, ' 
. Moti Sagar. Iam inslined to agres with his 
eontentions'bni-I:think the point of sufficient 


difficulty and importause to refor taa Division: 


. Beneh,' I refer it accordingly. ‘The Offisial 


“ Reesiver should be asked to appear either: 


© personally-or through Counsel. 
^" Gala:Moti: Sagar, R, S., for the Petitioner, 
JUDGMENT,— This judgmont will dia. 
' pose of two-sonnested Civil Revisions Nos..445 
' and 449 of- 1919, as the points involvad. in. 
both of them ara'the same. The cases haye’ 
been -referrad to.a Division Beneh. by: 
Mr. Justiee Wilbsrfores and his order of: 
reference, dated the Oh: January 19 20, in 


Revision.No. 449 may.be readin: this eonnea- - 


tion, . We-have heard Mr. ‘Moti Sagar and 
Lala Durga Dass on behalf of the patitioner, 
Lala Basheshar Nath Goela, the Rsosiver, 
though served, was unrepresented. 
ta.In Case No. 449 a firm Lachman Das-Ram 
Kishore was declared insolvent on the 6th 
May 1914, The applieation for insolvency 
was made. on the 26th March 1914. Hlevan 
days: before this Hs. 2,009 belonging. to thia 
firm deposited in. Cours, „had besn with.’ 
drawndy. one of the xrediiora of. the insolvent 
` firm named Pirthi Nath. The Reseivar who- 
"was appointed: by the. Iusolvenoy Court 
applied. on. the 20th August 1918, ‘under 
section 37 of the Provincial Insolvensy Aot! 


HI of 1907, that the paymsnt made by. the~ 


insolvents to the firm represented. by: Pirthi 
Nath was made to give undue preferenca to 
him: overiother ereditore, and as the payment 
was.made- within three months: before.-the. 
date of adjudicition. it should be- deemed 
fraudulent and shonld.be annullsd by. the 
Oourt-as- void: against ths Reseiver, Tho. 
Court held that Avt..181 of the Limitation 
Ast.applied. ёо the ease and аз tha application 
was ‘mate by the Heesiver more than 
three years-after the date -of payment or the- 
date of adjudisation.it.was barrad by time, 
The Heceiver -appealed ` against this order 
and the-learned .Distries Judge аозвріеі the 
appeal;holdiog that as tha Raseiver had not. 
yet been ‘discharged and the insolvansy: 
· procesdings: were atill:pending the right to 
apply ascrued from day.to day and was. not 


Mei: 145 j AW. N. (1883) 26% 3 Ind; Dec. 
d в) 49 2 | 
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‚ esedings; 


[1929 . 


Pirshi 


barral. Nath:- thoa- praferral ae 
830031 asp -b this Obiri aziini) this- 
desision, : 


-Tho iube for determination now: ürei-:-- 


(1) Whether Art. 181 aoplied "B -an ` 
applieation made, under section 97 of -Ac* ТЇЇ 
of 1907, bythe Reseivar ? 

(2) If it does apply whether the insolviusy 


prosgedings wera still panding aud ‘an appli- '* 


cation under section 37 sould ba mads at 


any tiús during.the pendency ‘of Minse pro- · 


ceedings ? 


A number of authorities hava’ ‘been’ sited 
before us to show 'that:eertain"Articles of the 
Limitation. Act do apply to’prosesdiags’unier 
the Insolvenoy-Ac: in-spite ofthe fact that it 
is a spasial law :andin'S2ms oasd3" Art, 181 
has been held to be applisable to sush pro. 
' With this general: proposition ‘ we 
lave no quarrel: but one doubts. very, mush. if. 
ап applicationunder-sestion S7:of:Aet TEE оё; 
1907 san ba said to be covered by ‘Art. 
181 of the Limitation Aot; Pha langaaga ‘of 


"the. gestion makes it ‘obligatory. on-tha.Ooutt™ 


to annul, every transfer of property, or-of; 
any. interast:thereiny:. mada: by;-auvinslovent: 
in favour'*of' any -erdditor if suh’ person ia 
adjadged-an.insolvent on a petition. prosents” 
within three. months. after :the date: of .auoh.. 
transfer, provided tha. Court. comer: ta: -as 
fndingithat suah transfer was ‘mada with: LN 
view ta giva that creditor a -préfarenssovar 
‘other creditors. 16 does not appear from the. 
wording.of this. sestion that if. the- Oourt™ 
chooses to take action itself under that saotion: 
itis bound by апу. period of limitation: 
Therefore, the fact that it was in- thimea:e- 


, movel to-take astion by the Beseiver' should : 


hardly make any differenos; It-ssems tous 
that the Oourt; if it so- dosiras, ean’ take. 
action undsr sestion 37 at апу time’ during: 
the pendency of the procsedings, when а 
transfer open to objestion under the- said 
section is. brought to- its побіве, '[f “90; 
thera is.no raason why the Raseiver should” 
ba restriatei by ‘art. 181: 0f the Limitation" 
Astia moving the Oourt to take astion; 
There іча трів authority’ for‘ the- view that" 
ths statuvof an Official Raesiver is that of: 
an offiesrof tha Oourt.’ Riviare-on the ‘Law: 
relating t Ressivers says: (803 paga 8): "Aj 


Rossivar appointed by ths-Oourt i is‘an officar . 


of the Qauri.” He: reliea- on Gardner ve 


* 
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BOARD OF REVENUS, MADRAS 0, РЕРАН VENKATAOHALAPATHY GARU, 


London, Ohatham and Dower ‘Rattway Oo, 
(2) апа. sseveral' other: ‘English -61ses 
in.support ofthis. view. The samo view 
is: exprassedaby. Woodroffe in hia book on 
tha!law relating to Haosivera, ‘At pago :70 
hesays: ~“A-Raceiver duly appointed is from 
the moment:of Нізарроіпётепё зап offiser of 
the-Gourt.” Ме. ате of opinion, therefore, 


that the question: raised» by-the application: of. 


the' Receiver- in this-case was one that sould 
Ље’єоов':їоќозьу the: Court at-any time-daring 
the pandensy о? ће. insolvensy pracsedings, 
ond;therefore, this application is not:time- 
barred; Asto whether insolyeney ртосгей. 
ings were psnding;atéhe 'time;thisapplieation 
was -made-.tharo is. a clear: finding: by the 
Distrist Jadge and. ће, fact is not: seriously 
disputed. — Wa agre» with ‘the -opinion 
expressel'by ‘the Distriet Јадра that. even 


assuming:.Art,. :181 t» ‘be applisable the . 


right-to move;in: the matter aserued 69 the 
-Beseiver frymday to day:as long as tha. pr3- 
Geodings .eontinued, "We, therefore, dismiss 
PetitioxsNo. 449:with-saste. 

"Аз regards Révision No: 448 the respondent 
in /that-ease is the-sama;O sial Reoaiver but 
‘the:petitioner ів:опз Kanwar. Gopal Singh, 
‘The adindieation in:his ease took ріавв on the 
13thiMarehil9!4 and the: application under 
:8eation;37.for:aunulliug asam of Rs. 3,400 
prinsipal and. Rs; 1,870. interest was made-on 
‘the-same day; as in the other 0130, ofz, the 
20th :Angust-1918, 

' JForreasons given above in tha sonnested 
eas weshold bhat: this application of tha 
‘Receiverrwas also not barrad by time. This 
wevision. -£oo;-ie, :therefore, .. dismissed." with 
pata, 
PUDE. Revisions dismissed, 


(2),(1867) 2,0h.:20]; 86 L. J..Oh, 323; 18°L, T; 553; 
16 W.B. 324. - 
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MADRAS HIGH COURT! 
Rurerrep Oase No. 15 or 1921, 
March 3, 1922. 
Present :— Justice Sit William Ayling, Kr. 
Mr, Justisa Krishnan and Mr. Justica 
Ramesam. 

Tus BOARD or REVENUE (INOOMBE. 
TAX), MADRAS —RzrEeRING AUTHORYIY 

f versus 
- PYDAH VENKATAOHALAPATHY ў 
GU RU — ASSESBER,* 


Income-Tam Act (VII of 1918), ss. 18, 14 —Interost 
not actually received, liability of, for income.-tan, 


Where compound interest is payable by a debtor 
to his craditor with yearly rests and the creditor 
alds to the principal amount the interest which has 
acsraed duaat the end of the year, but does not 
гәсзіғе payment either in cash or by counter-credit 
in te debtor’s accounts, sach interest is nob taxable 
income within the meaning of the Income. Tax Ach, 


Case -stated under sestion 51 of tha 
Intome-Tax Aot (VII of 1918) by the 
Deputy Commissioner and Secretary to.the 
Ohief Commissioner, Ineome Tax, Board 
of Revenue, Madras, in his letter I, Т, 
A, No. 216, dated 8th August 1921, 
for a decision by he High Oourt on 
the. following qaestion, " Where compound 
interest-is payable by a debtor to his ereditor 
with yearly rests and the creditor adds to 
the prinsipal amount the interest whieh has 
азагпей due,at the end of tha year, bub does 
nof receive payment either in'eash or by 
oounter-sredit in the debtor's accounts, is 
saeh interest taxable ineome within tha 
meaning of the Income-Tax Act ? 

Mr, O. Madhavan Nair, Government " Plea- 
der, for the Referring Authority, 

Mr. T. R. Ramachandra Аѓуағ, for the 
Assesses. | m 

JUDGMENT.—We have eonsidered the 
rterms-of specimen pro-notes and agreement 
in favour of the Aesessee of whieh the Board 
.of Revenue :has been good enough to send 


ї җа. copies. ‘We do not, find anything in the 


agreement -whioh materially adds to the 
-terms of the eontemporaneons Pro-notes or 
would: justify ua in holding that there was 
any diseharge of the interest due or eon- 
„structive reeeipt. It would be. otherwise if 


„fresh pro-notes had been taken in dissharge 


of the prinsipal and interest assruod due, 
We think the question referred to ug 
muss be answered in the negative, 
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The eosta of the Assessee will be borne by 
Gvernment and will be paid within three 
months from this date, Vakil’s fee Rs. 250, 

№, С. Р. - И 
i Answered in ihe negative. 


LAHORE HIGH OOURT. 
Ёксонр Оту. Appra No, 2184 or 1921. 
. February 21, 1922. 
` Present:—Mr. Justice Abdul Qadir. 
HANS RAJ— PrAINTIFF— ÅPPEI LANT 
i versus š 
MALAWA MAL хн CTHER8— DEFENDANTS 


— RESPONDENTS. | 
‘Easements Aot (V of 1882), в. 22—Hasement, entens 
sion of, whether permitted. 


The -owner-of a building who has the right of 
using the rcof of an adjoining building as а 
courtyard, has ro right to raise 8 building over the 
roof.on walls belonging to theservient owner and 
thus impose an additional burden upon the latter, 
[p. 407, col. 2.] . 

Second appeal from ‘a decree of the 
Distrie& Judge, Gurdaspur at Dalhousie, 
dated the 15th June 1921, affirming a 
deerco of the Muneif, First Olats, Batala, Dis- 
. triob Gurdaspur, dated the 15th January 1921, 
Lala Jagan Nath, for the Appellant. 

Lala Badri Das, R. B., for the Respond- 


ents. А ; 
JUDGMENT,—Hans Raj, the plaintiff. 
appellant in, this ease, brought a suit agairst 
-Malawa Mal praying for в permanent 
injunstion ordering the defendant to remove 
a building whieh he had erected on the rcof 
ofa shop No. 881, in the town of Batala, 
belonging to the plaintiff. His suit was 
dismissed by the Court of first instarce, 
and his appeal to the Distriet Judge alsa 
failed, Бе has now come up to this Court 
in secord appeal and I. have heard Lala 
Jagan Nath on his behalf and -Rei Babadur 
Lala Bedri Das on behalf of the rcspond- : 
ents. s 
ТІ еге are fcur ЕЕорв adjoining one another, 
It is found by both the Оорхів below that 
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No, 881 belongs to the plaintiff, No. 882 
belongs to one Pohlu Mal, No. 883 belongs 


to Guranditta, and No, 
belongs to Malawa Mal, the respondent, ~ The 


884 admittedly . 


roofs ofall these four shops are reached by : 
one staircase adjoining shop No. 884, Each - 


of these shops on the ground floor is divided“ 


into three. parts, the ‘front part being a 


situation on the roof is that the baek rooms 


verandah, behind: which there isa room," 
leading ‘to another room at the back, The- 


of all the four shops are built upon, “with © 


the rest of the roof of all the. four -shops · 
serving the purpose of a eourtyard in front: 
‘Tt. has" been: 


of the four upper «rooms. 


coneurrently found"by both the Courts, whioh © 


have dealt with this ease, that the building - 


on the back rooms belongs to the respondent * 
Malawa Mal, and has been let cut: by: him : 


on rent toa mehoolfor а long time. Malawa - 


Mal hes resently built a strueture on the 
portion of the roof whieh covers the shop 
of the plaintiff. 


It is this bnilding over tha’ 


D 


verandah and the front room of shop No. : 


881 whieh is chjected to by the plaintiff, 
The lower Appellate Court, after: eonsider. ` 


ing the evidense and all the sircumatances 
of the case has held “that Malawa Mal. had 
been using the roof over the Кой: B and 
verandah А (in the plan Exhibit. P-1) as 
a flat with the Баі ак О, as an easement ard 


as of right’ without interruption for’ &wenty'" 


years," The eontention in sesond appeal is 
that taking the fioding of the lower 
Appellate Court as final on faets, the deeree 
passed by it dismissing the plaintiff's suit 
for injunction is wrong in law, beeause all 
that the respondent was entitled to was the 
use of the roof over Aand B as an open 
spase, in front of the upper rcom marked 
О, but he had-no right to build on it. It 
is argued that this amounts to an unwarrant- 
ed extension of the easemeot in question, 
Lala Jagan Nath conterds that under sestion 
22 of the Indian Easements Act the 
dominant owner must exersise his right in 


the mode which is least onerous to the 


servient owner, and even if he alters the mode : 


of enjoyment in any way he can only do so 
subject to the provision of sestion 23 which 
lays down that he should not thereby impose 
any additional burden on the servient 
tenement. Refereneo is made toa ruling of 
the Caleutta High Court in Letters Patent 
Appeal No, 180 of 1919, published {fag 
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` Buresh Ohandra Biswas у. Jogendra Nath беп 
(1) whieh holds that "it is well-settled that. 
-no man ein impose a-uew or increased 
restrietion or burden on: his neighbour by 
his own ect, and for this reason an owner 
of an easement eannot, 
dcminant tenament, inoreage his right." 

Lala Badri Das, in reply, saya that his 
slient is really the owner of the whole of the 
roof in front of the four rooms belonging to 

~ him, and he is within his rights in building 
on eny part of it. He adds that the learned 
' Distriet Judge has wrongly described the 
title of his elient as а mere easement, and 
that the trend of his judgment shows that 
-he. was. of opinion that the upper part 
of the property in dispute was owned 
‘by the defendant-respondent. - Не urges, 
therefore, that this finding shonld- be taken’ 
to be final ss to ownership, and, thore- 
fore, the appeal of the plaintiff should 
bə dismissed. He pleads, in the alternative, 
that in case this Court comes to the con- 
elueion that the right of easement has been 
exceeded and that the building on the roof 
of the plaintiff was not jastiGed, the dem»- 
lition of the brilding should not Ъз ordered, 
-besause the suit was brought several months 
after the sompletioa of the building. He: 
adds that the plaintiff might be compensated 
for the infringement of his right. ia some. 
other way, ae the respondent would suffer 
great inconvenienee and loss if the buildiag 
is now ordered to be removed, Lala Jagan 
Nath argues in reply that the desision in 
avour of the defendant resis on a-olear 
finding as to easement, though the.complaint 
of the plaintiff is that in giving that finding 
the Court below set up a new ease for. the 
defendant. But he goes on. to say thai in 
face of that finding it is not open to the 
respondent to urge that so far -as the roof 
over А and B is вопієтпей he is anything 
more than tbe owner of an easement. He 
points out that obviously ib eonld noi be 


otherwise, because the shop below admittedly А 


belongs to the plaintiff, and the owner of 
the shop must Le taken ` to be the owner of 
the roof, - 


As regards the plea that, even if it- ix 


found tbat the respondent is not to. be 
allowed-to add-to-the burden of the servient 


*.(1) 88 Ind. Сав, £64; 24 О, W, М. 895; 32 O, L, J. ` 


by altering his . 


> tion, 


‘tenement, the ratiovil of the building should 


` not ba ordered; Lala Jagan Nath says that 


this has not been pleaded by the defendant 
before. There is no issue on the point 
whether the snit was delayed or as to the 
‘effect of auch delay, In faet it was stated 
‘clearly by the plaintiff that he did not come 
to know of thé building till after its comple- 
The plaintiff does not live in Batala, 
but lives at Dera Baba Nanak, I think this 


- last criticiam of the new plea raised is 


reasonable, and it is not nesessary for me to 
take-up this new point. On the main question 
in the ease I-am of opinion that the rights 


‘ established as having vested in the respond- 


-ent by virtue of his enjoyment for 20 years 
-is the right to use the roof A and B as an 


aopen spase in front of the room C, but 


I do not think that that can justify the plaint- 
-if in building over that portion and raising a 
structure on, walls belonging to another 
person ‘and creating a complieation seriously 
impairing the rights of the owner of the 


‘shop of the ground floor, 


I, therefore, accept this appeal and deeroe the 
plaintiff'a suit and grant him the perpetual in- 
junebion prayed for. The respondent, Malawa 
Mal, will remove the materials of the 
strusture erected by him on the roof of 
parts А and B of shop No. 881 and restore 
the roof to the sondition in whieh it was 
before he started his structure, In the 
eircumstances of the case I would allow the 
parties to bear their own costs throughout. 


2, К. Appeal accepted, 


' . MADRAS HIGH COURT. 
Crry Озуп, Courr Arrear No. 20 or 1920, 
, February 9, 1912, | 
Fresent :—Mr. Justise Ooutts-Trotter and 
Mr. Justiee Ramésam. 
Mr, RAMAKRISHNA MUDALI~ 
PLAIN S1¥E—APPELLANT 3 
versus 
Tue OFFICIAL ASSIGNEE or MADRAS 
as SUOS TES LEGAL REPRESENTATIVES OP. 
. S, DAIVASIGAMANI CHETTY ay 
INSOLVENT SINCE DECEASED AND OTHERS 
— DEFENDANTS —RESPONDETA. . 
- --Trenafer ot- Hey. Ac (XF ef 1882), ав, 02, 69, 


Pe 
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А Ів peudens.—Redempltion suit —-Ewpress power of sale in 
. ‘mortgage, , ifreffected—Transferee-from mortgagee, right 
` .of—8ale in emcess of power—Morigagor, remedy of. . 


' + .mhe doctrine of.lis pendens. embodied in: section 


` egnnot 
.-from that which. he has:in express terms conferred 


` „power of sale. 


: ‘of, selling the proparty. 


E 552 ofjthe Transfer.of. Property.Act has no applica- 


ition Бо amortgagee. who has been given under the 
“mortgage an express power of sale, and a mortgagor 
by starting a suib:for-redemption derogate 


upon ће mortgagee,by.the instrument, namely, the 
[p..408, col. 2.] in ў 


‘Such à power of sale can be exercised not only by 
-the original mortgagee. but, by. all. persons claiming 
„title under him. [р..409, col, 1.] : : 

. Rumney w. , Smith, (1897)-2 , Oh. 851; 63 L, J. Ch. 


^. 60г761. T. 800; 45 У.Е, 678, followed. 


' i Under gection«69.of-the ‘Transfer of Property Act 
галваје effected in exercise-of the;power of.sale, even 


. ifin excess,of the mortgageo’s right of sale, con- 


fers full title on the purchaser and the only remedy 
‘of the mortgagor із to:sue in-damages for-any loss 
.oaused' Љу an improper-or .excessive:nse of:the power 
-of sale. .[p; 809, cols. 1 & 2 ] е А : 

. Dicker v., Angerstein, (1876):3 Ch. D. 600; 45 Li J, 
Ch. 754; 24°W. В. 841 and Madras Deposit and 
Benefit Society-v.. Passanha, 1l-M. 201; 4'Ind. Dec. 
(м. в.) 140, referred to. 2 Е 


РЕ Appeal „against \a.desree,of the City. Civil 
Court,. Madras, in Original Suit, No. 296, of 
11919.. AE - 
‚ Mr. 4. Krishnaswami Айуан, for „the 
‘Appellant. ‘ 


Messrs, Krishnamachariar and W. Kothauda- 


samiah, for-Respondent: No, 2.' 

:Mesara. N. Viswanatha Atyar-and: T. Ohela- 
miah, for Respondent No.;4. he 
` JUDGMENT.—The plaintiff in this, case 


"Gn 1904 executed a mortgage in favour of 


‘the Mylapore Benefit Fund to sesure a ‘loan 
‘of Rs. 1,500. Тһе mortgage eonferrad a 
_ power upon the mortgagee to sell the property 
` on failure by the mortgagor to sarry out the 

terms as to re-payment and so forth, In 


1910 the:Fund,was; pressing -for ra-pay ment 


and-the; plaintiff was. not ‘able to repay, 
Thereupon, the Fand,announeed its intention 
Just before the 
sale, the plaintiff was. enabled to prodasa 
one Daivasigamani - Ohetty who ateppad into 
the breaeh,,paid о& the Faad and took отаг 
the security.’ Daivasigamani Ohetty, furthar-: 


more, made.a new advange of, J. think, ` 


“Вя. 200.. over , the,.original;considaration of 
Ra 1,500 «£o. rthe.- plaintiff ] and -B8asured 
that by. ,8. further,equitable mortgaga by 

. deposit of titls.deads of ‘the sa na. propariy 


— fhat wad govendd, bytbe.originalumortgage:ta 


à 


- under. the 


the Mylapore Fand. DaivasigamaniOheity . ` 
fared no better than the Fund, bscuse. he, in 

his turn,.eould get no.re-paymant, So he sub- 

mortgagad the property to the sesond defend. 

ant in this oas who, ultimately, purporting to 

act intha ex reiss of the po wer-of sale eonfer- 

rod under tha dosnment, sold 15 бо the present 

45h .defendans, The plaintiff. now‘ brings 

this suit jfor-redemption-of the property and 

that suit has been dismissed by the,learned . 
Judge ію the Court bslow. Hencethe appeal 

to us. м: : 

On behalf of tha plaintiff aeveral points 
have been raised, with the most important 
'of whioh- I willdeal very shortly. The first : 
argiment is based upon sestion 52.of tha 
"Transfer of Property Ast and was this, that, 
as the plaintiff had started this.suit for 
‘redemption before. the sale to the 4th 
_dafendant, the.sale fell.ander. the dostrine `of 
lis pendens and, by virtue of the provi- 
sions of section 82 of the Act, no rights 
‘sould be.eonferred under it. Ib has been 
held; in a series of cases in tue Bombay 
‘High Court that the doctrine embodied 
‘in section 52 of the ‘Transfer of 
Property Ас} has no applisation what- 
‘ever to a mortgagee, who has been;given 
mortgage an express power 
of sale and that. the mortgagor saunot,by 
starting.a suit, perhaps .a perfestly hopeless. 
saib fornredemption,derogata from that whieh - 
he has iu express terms.eonferred upon the 
‘mortgagee by the instrumonf, namely, the 
power -of sale, lt «appears to as that that.is 
the only logisal, reauli-that can Бе arrived 
at, and we agrea.with the view-of. the 
Bombay High Oourt.that:to hold otherwise 
would simply Ъе- во tear up the instrament 
which eonteins the sontrast agread. upon 


. between the parties, : 


The noxt-argumont that-was;pub forward 
was that by the .assignment.ths power 
of sale in the mortgage-was n»t.sonveyed-and 
authorities were cited.to tha effeat that a 
mere assignmsnt of tha mortgage does.. not 
inevitably carry with it the,power .of.aale 
arising from certain evantualities. ít is 
suffisiant bo say that, having examined the 
words of the assigamant here, wa ara quite 
elaar that thay ara not oaly wide enough to 
oa2avay-ths pawar of sale but wera exprasaly. 
designed to do во, : 

Loon itis ssid that tha oo war of aalo ia 
any 913154 аад .oaly ha exorcised by tha 
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party. to:the original instrament ‘and not: by 
. Somebody elaiming,undar chim. This part 
of :the argument, wa: think, was fonudel 
on a fallacy engendered by an: attempt to 
apply. the case of Rumney v. Smith (1) 
where .it was held that, on а transfar and 
upon the true. conetrastion of the deed 
considered іп that case it was not intended 
that any; one-but the original eontracting 
party should have therright to exerais» the 
power of sale, 
been in.that вава, end it:may be. that that 


intention was disclosed and could be 
‘inferred from the dead and from the 
known cirsumatanses. But in bhia ease 


. there was ап express. provision in the 

mortgage, that all;the rights. and powers. 
conferred by.it-ehould-bs exereisable by the 
assingee:of the mortgagee and, therefore, the 


whole analogy: of Bumney v. Smità (В). 


faila-to.apply from the outset. 


Finally, an. argnment was pub «fonward . 


„which was based upon section 69 of the,Trane- 
fer-of Property. Act, It.appeara;that _ this 
property was, brought to sale under. the.power 
not..only- for : the original:debt of Rs. 1,500 
and interest covered by е mortgage origin- 
ally given to the Mylapore Fand but also in. 


respect of; the.subsequent indebtedness: of | 


Rs. 800-ereated by.the-.loan of Daivasiga- 
mani Chetty seonred -only hy.an equitable 
mortgage. sby: deposit: of titie deeds апа 
obviously not covered by. :the .power of. 
sale; and it. was, "suggested that, as 
the · power of :sale has been -exercised in 
part „as Чо tho ‘indebtedness ;waish it 
did not. in: trath «over, the whola sale 
shonld ‘be set aside. Now it.appears to 
us-that it-is.covered both -by the 'Aot itself 
and Ьу е. authorities. .Bysaetion:69 it is 
enac!el ав: llows :— Whon -a aalo, has baan 
mad, in.profess 3d, exercise.of, such.a power," 
(that-is,.the ,power of sale;ia .the given 
instramaat) “the. title of. thasp arahasec shall 
not he impeaciableon:ths ground that no 
ease had arisen to authoris» the sale, or that 
dus: notios wa1.not given, or that.tha power 
was. otherwise "improperly or irregalarly- 
exarciasd; bis any parson dama.fied ‘by. 
an unauthorised or. improper .or ‘ieragal vr 
exereise of the powar. siall. haya, his, 


remedy..in „damages: against. tha parson 


(1):(1897) 2 Oh. :851; 66 7, J, Ch; 611; 191. T. 802; 
45 W, R. 078, 
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That may, very wall have. 
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“exercising,+tha "power? ‘That. remedy ia 


‘available -to -this-plaintiff"if¢he -oan show 
that he has bean -in. any way dimnified by 
‘the, exarcise -of ,this;power, That is the 
хвезбіоп andy i&:is insaescordancarwith the 
settledline of'desisions of the English: Ohan- 
-sery'Oburts on the sabjeet, and.we.nead only 
referto the,jndgmeot of Sir George Jessel, 
M. Bain Diskerow. Angersteim (2) where the 
вале тав held'good:even опе was proved 
‘thatthe sesurity had astually been satisfied. 
A.similar, doatrine has -been-,aeted . проп in 
this Oourt:in Madras. Deposit: and Benefit 
Sociely v. Passınha (3). 
' We, theréfore, are of.opinion that all the 
pdints.taken. by the .plaiotiff and very 
slearly put: in an interesting argument, 
when examined; fail to: stand tha test-of 
eviticism.and “that the "learned. Judge was 
right in dismissing tho plaintiff's: suit. 
‘Ths. appeal fails and. must bs dismissed 
with sosts;,one. set. 
LY. Ni V. 2 
BaD : Appeal dismissed. 


(2) (1876) 8 Ch. D, 600; 45 L. J. Oh. 764; 24 W, В, 
844. 
(3) 11 M; 201; 4 Ind, ‘Deo. (x, s.) 140. 
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APPELLANT 
verses i 
KIRPAL SENGH Pauser, SALV DAS 
‘AND OTHERS = Олваярачт:-- ErtSPONDRNTYJ, 

Prze nption Tale. during p2atercy of зш фо pzraon 
having supsrior. right, effect of —Possession, delivery or 


—Resital tn deed, effect of —Punjab Pre-emption Act 
(І of 1913), в. 80, 


-A pre-emptor may. pry:to. the vendes'a higher 
price for tha. property-sold than the latter has 
paid for it,.in, order to avoid the uucerteinty, 
troüble.and'expense of litigation, and if he settles 
privately "with the parchaser in this: way, instead 
of! bringing.a ruit. it caunot'"be said -that.he has 
not. obtained tha ргоовгбу in-the exercise of his 
right of pre-emption [р 42,001, 1.] 

"Where during the pendency of a suit for pre. 
emption bur:before the expiry of he period of 
limitabion, &.third person having a superior right 
of pre:emption.to that :ofthe. plaintiff, obtaing the 
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property from the vendee їп the exercise of his 
right of pre-emption, the plaintiff’s suit is liable to 
be defeated, [p. 418, сої. Y.] | 

A formal recital as to the' delivery of possession 
. 'ОЁ the property sold which is to be found in 
nearly every sale-deed, іза very ‘weak piece sof 
evidence even between the parties to the ‘deed, 
but ‘as against a third party it is no evidence at 

all, [p 412, ecl. ) & 2.] 

- A pre-emptor' does nob claim through or under 
‘either the vendor or. the vendee; his right is а 
right to be substituted for the vendee.’ A recital 
in the sale-deed, therefore, is no evidence as 

‘against him, [p. 412, col. 2.] | . 
` Shrinivasdas Bavri v. Meherbat, $0 Ind. Cas. 697; 
21 M. L, T. 286; 32 M. L. J. 175; 19 Bom. L. R. 151; 

(1917) M. W. N. 268; 21 C. W, N. 558; 25 C. L.J. 811; 
41 B. 800; 44 I, A. 36 (P. 0.), Gobind Dayal v. Inayat- 
ullah, 7 A.775; А. W. N. (1885) 228; 4 Ind. Dec. 
(Nos) 611, Sanwal Das v. Gur Parshad, 4 Ind. Cas. 
179,90 P. R. 1909; 169 P. W. Е. 1909; 147 P. L, R 
1909, Tirbent Pershad v. Ram Narain, 20 Ind, Cas, 
961; 11 A. L. J. 719, Bishen Singh v. Feroz Chand, 40 
Ind. Ова. 618; 97 P. R. 1917; 98 P. W. В. 1917; 118 P. 
І. R. 1917, referred to, | 

Second appeal from an order of the 

District Judge, Rawalpindi, dated the 2ist 
Oetober 1921, reversing thatof the Senior ` 
Subordinate Judge, Rawalpindi, dated the 
` 24th January 1921, ` 
` Mr, Fhamair Ohand, for the Appellant, 
Lala Jagan Nath for Pandit Sheo Narain, 


R. B., for the Respondents, 
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JUDGMENT.—This judgment willdispose 
of Appeals Nos. 187, 188 and 350 of 1929 
whieh arise ont of suits for pre-emption 
instituted by three rival pre.emptors іп 


respect of two sales, one, being а sale of | 


the proprietary rights in a piece of agri- 

‘cultural land effeeted by the owners and 

the other a sale of :the oasupanoy rights 
' in the same land ‘effected by the оввпрарсу 

tenant. Hach sale was for Rs, 2,000 and 
, the sale.deeds. were exeeuted in favour of 
the same person, Bhagat Ham, on the same 
day, namely, the 9th February 1919, and. 
were registered: on the 13th February 1919. 
Bhagat Ram sold the land on the 9th 
January 1920 for Rs. 4,60) to Maya Das, 
who in turn sold it for: the same price to 
Dharam Singh. The pre-emptórs were Shiv 
Das, Kirpal Singh and Hem Singh, who 
filed their suits on the 8th, 9th and 13th 

February 1920 respectively. Their rights 

of pre-emption, though -euperior to those 

of Bhagat Ram and Maya Das are admittedly 
not -ворегіог to those of the third vendee 


Dharam Singh, but it has been found by ` 


the District Judge that the deed of gale in 
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t ! 


favour,cf Dharam Singh was ‘not exeouted 
till the 13th of February 1920, the day on 
wbish it was registered, so that his purebase 
havicg taken place when the pre-empticn 
suite, or at least two of them, were pend- 
ing, will not terve to defeat the suits 
unless it was made in exereise of his right 
of pre-emption; and the important question 
for desision is whether the purchase’ by 
Dharam Singh tock place within one year 


-of' the’ date ‘from whieh the period `of 


limitation is to ba computed: The genuine. 
ness of the sales by Bhagat Ram to Maya 
Das and by Maya’ Das to Dharam Singh is, 
aleo disputed, ' { ' 

The Subordinate’ Judge found that tha 
sales to Maya Das and Dharam Singh wera 


genuine, that, Bhagat Ram had rot obtained ` 


possession of the land before the 13th 


. February 1919, and’ that Dharam’ Singh, 


having bought the land within the period 


` of limitation, had asserted his right іп во 


effeacious a manner as to defeat all three 
suits, which he aceordingly dismissed. The 
plaintiffs appealed to the Distriet Judge, 


` and there ‘wera cross-cbjections as to costs 


which the Subordinate Judga 
allowed, f 
The Dietrist Judge fóund that Bhagat 
Ram obtained possession on the date on 
whieh the' sale-deeds in his favour were 
executed, namely, the 9th February 1919, 
and in consequence held :— ^ 
(1) that Hem Singh's suit, whieh had 
' tot been instituted till the 13th 
..'"February 1920, had been properly 
^ dismissed; and . i 
that the purehase by Dharam 
Singb, having taken’ plase mors 
than a year after the original 
sales to Bhagat Ram, was not in 


had: not 


(2) 


' exereise of his right of pre-exaption, - 


' and, therefore, did not .'affest the 
right of the pre.eniptors Shiv Das 
and Kirpal Singh. ` ‘ 


` TEe result was that he dismissed. Hem 
Singh’s appeal and the .cross-objastions,: 
and aecepted the appeals of Shiv Das and 
Kirpal Singh and remanded their cases 
for: a deeision on the remaining points 
involved. Hem Singh has presented a’ 


Sesond appeal to this Court, and Dharam - 


Singh has appealed from the “orders of 
remand, ` UE Ж 
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I wil deal first of-all with the question 


whether the sales by Bhagat Ram to Maya‘ 


Des and by Maya Das to Dharam Singh 
were genuine or not. The learned Distrist 
Judge did соё во into this point, but I 


bave’ heard srguments upon if, es I find. 


that the ‘appeals cinnot be^ dieposed of 
until*the question of tke genuineness of 
the sales is desided. Bhagat Ram, Maya 
Das, and Ularam Sirgh have all given 
evidenee in support of these sales, and have 
depored: to: the payment of the purehase- 
money, which was in tke ‘ease of eaeh 
rale raid to the vendor at the time of the 
registration cf the deed. The genuineness 
of the. ftransastions is alg» supported by 
the evidenee of Nanak Singh, who paid the 
purshase-money to Bhagat. Ram on behalf 
of Maya Das. Tte latter had an acsount 
-with Nanak Singb, ard there was а eum 
of Rs. 1,209 standing at Maya Das’ eredit. 
On the Oth January 1920, the date of the 
sale by Bhegat Ram, Msya Das got Kahan 
Singh to psy a sum cf Rs, 1,300 into his 
ascount, The entry of this payment in 
Nanak.:Singh's books is supported by the 
evidenee of Kahan Singh; who saya he paid 
the morey to Nanak Singh for Maya Das, 
elthcugh he has made ‘a mistake abont 
the date of payment. Тһе rest of the 
purebase: money was advansed by Nanak 
Singh, who paid Re. 2,600 to Bhagat Ram 
in eash and gave him в ebeque for the 
remaining Re. 2,000. Nanak Singh’s assounts 
show Rs: 5,011.8-0 debited to Maya Das on 
tke 9th January 1920, ‘This sum included 
the Rs: 44600 paid to Bhagat Ram, Вв, 400 


paid to: Maya Das, ard He. 11-8-0 paid for 


registration expenses. On the 18th Febrrary 
1620, when Maya Des re-sold the land to 
Dbaram Sirgh and received Вв. 4,600 from 
him, he paid the morey to Nanak Singh, 
‘who ercdited him with it in his books. 
Nanak Sivgh keeps regular accounts and 
there is ro reason for distrostir g them, 
The fast that tke sale-deed in favour of 
Maya Das was fcr Rs. 600 in exeees of ihe 
sum for whieh Bhagat Ham had bought 
the land pointe et» ongly to the ger uinentss 
‘of ihe transsction,. "This ‘additional sum 
owas for the stamp ard registration expenses, 
brokerage, and interest cn the Rs. -4,0C0, 
‘and there was no object in ‘jnéluding these 
items if the whole transaction was-fictitious, 
16 is aleo to ke noticed that after the 
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. that’ took’ plase. 
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completion of that sale deed & proviso was 
added tbat if any one elaimed the land 
and the purchaser was deprived of it he 
would not be entitled to a refund of the 
purchase money from the eeller, and would 
have to bear the expenses of any litigation. 
Sush a stipulation would 
not have been added if the sale was not a 


Ё genuine one. 


It is argued for the respondents that 
Dtaram Singh was less anxious to obtain 
а sale-deed from Maya ан, than Maya 
Das was to exeoute а deed. The evidences 


.doss not appear to show this, although 


naturally Maya Das must have been eager 
to sell the property for Rs. 4,600, because, 
if a decree for pre-emption were „passed 
against him, he would get:ro more than 
Bs. 4,000 which the original purebaser 
bed paid; but I fail to eee how the point 
affects the question of the genuineness of 
the sale by Maya Das to Dharam Singh. 
It is aleo urged that Maya Das is employed 
in the Bank of whieh Dharam Singh is 
a Direator. As the learned Subordinate 
Judge has pointed out, this does поё in 
eny way show that the sale by Maya Das 
to Dharam Singh was fictitious. For the 
reasons given above, I have no hesitation 
in finding that the sales by Bhagat, Ram 
to Maya Das and by Maya Das to Dharam 
Singh were genuine. 

The next question is whether the sale 
to Dharam Singh was affeated іп eonse- 
querce of his exereising his right :of pre- 
emption, Bhagat Ram was not a proprietor, 
and Meya Das being в proprietor in the 
estate had а right of pre-emption, while 
Dharam Singh had a still better right as 
Łe was а proprietor in the same patti. Tha 
decd by Bhagat Ram in favonr of Mayo 
Das recites that the purchaser wished to 
obtain the property by preemption, and 
that the parties bad come toa settlement 
about the price. The evidense of Bhagat 
Ram, Maya Das and Nanak Sivgh elso 
shows that Maya Das had asserted hia 
right of pre-emption. As regards the sala 
to Dharam Singh а letter O 5 rent, by 
bim to Maya Das on the 24th January 
1920 has been proved, іп. which the former 
eaid that be wanted the land whieh Maya 
Das had bought from Bhagat Ram, and 
that he had a superior right of pre-emption 
bui that-as Maya Das was his muhall^dar 
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"be. did- not: wish that ‘there shonld beany 


unpleasantnése, and во, although Maya Das 
could ‘not-legally olaim: more than Rs, 4,000 
' for the ‘land, he .would: pay him the price 


'.,whish ‘Maya Das: had :actually paid ifthe 


. ‘latter: would settle with him privately. : 
©; ‘Basidesithis ‘the evidense of Maya Das, 


‘and one Doda Shah, whieh 
unabated; makes it abundantly clear that 
Dharam Singh asserted his right of -pre- 

· emption,.and *that the ‘land’ was sold to 

him in eonsequence. The fact: that he 


paid -a:‘higher price'than that: which the | 


first>purchaser ‘had paid does not show. 
that ‘he .was.entering into a. new: bargain, 
and’ I agree with the observations of the 
learned Subordinate Judge on this point. 
‘A -pre-emptor may be willing to pay a 
higher'price in order: to avoid the un- 
certainty, ‘trouble, and expense:of litigation, 
and'if he settles privately: with the: pur- 
chager.in *thim«way, «instead -of bringing ‘a 
suit, it would not be-right to say that 
he/has ‘not exereised’ his right of pre- 
` emption. ‘Itappeara to me, therefore, that 
if^Dharara..Singh's .purehase. took -placa 
within:the-preseribed. period of. limitation 


“it must. be held to have .been ‘made. in. 


the exercise of his right of pre-emption. 

"Т now.come to.the question whether 
Bhagat Ram took physical. possession of the 
Запа on ‘the. 9th - February 1919, the day on 
which ‘the sale:deedavin his favour were 
exeonted. The:learned Distriet Judge son- 
Biders the evidense. of Amar Singh, ;one of 
‘the original. vendors, and’ Bhagat Ham as to 

the day.on: which. posession: was: given, to: be 
unreliable, and ‘he basesthis findiog. that 
possession.: was: givenuon :the.9th February 
‘1919 solely, on 'the recitals) in the sale- 
deeds as to possession having; been:delivered:, 
| ‘Now, inithesfirst place: even :those reeitals 
domot-show:: the nature of-.&he possession 
-whish:was given. The delivery:of:possession 
to Bhagat: Ram. onthe day ofjhis purahase 
would be-of: no:availrto. the: plaintiffs unless 
the: possezsion delivered -was:physisal :porses- 
aion, and thére‘is nothing. to: show «that cit 
was, "The mere delivery: ofisymbolisal pro- 
priétary “possession would. not’ be.suffisient. 
1а ће: second: plase, a formal -recital as to 
‘the delivery of>poscesrion, whieh is-.to be 
found in rearly .every sale-deed, would: be 
` very: weak: piece of evidence: even : between 
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the parties to the deed, but;as :against 


Dharam Singh it is no evidense at'all;and:TI- 
am unable to agree: with the lower Appellata. 
Oourt’s view on this point.. Recitals in deeds 


are, as held by the Privy, Council; in-9hri- 
nivasdos Bavrt ‘у. Meherbat (1), evidenca 


: only against the parties to the deeds ‘and 
, Dharam. Singh, ‘Kahan Singh, Nanak Singh, : 
is entirely ` 


persons elaiming through or under: them. 
A pre-emptor:does not claim through or 
under either the vendor. or the... vendee; 
but’ his right is, as the learned ‘Diatriet, Judge 
himself says, a right to be substituted: for:the 


.vendee. In Gobind Dayal v:Inayatullah (2) | 


referred to in Sanwal Das v. Gur Parshad (3), 
Mabmud, J,, observed that.the right of .pre- 
emption exists antecedently-to the B3le, whieh 
is а condition precedent, поё ёо the existenes of 
& right, but only to. ita enforceability. rlf 
the recital in a-dead -of sale ‘aa to:‘the 
delivery of possession to tho:purehaser wore 


, evidenee : against the pre:emptor,.a.reóital as 


to the payment. ofthe- price and as.to its 
amount would also bs evidenes : against him; 
but it isnot eontended that this would 
be the ease, and it has .in fast baen held 
iu — Mohham. Din v. Karim Йа x64) 
that the price "entered in: a. daed: of 


sale is no evidenee аз between а :pre- 


emptor arid the vendee that that priae. was 
paid, It is:indeed obvious that conditions 
inserted in a sale:deed with .the objest of 
defeating: the claim;of a: рге. emptor sannot 
possibly baxevidenee against. him, ве in 
this eonnestion крен. Pershad у. -Ram 
Narain (5). As, therefore, the. entries. in 
the deeds of the 9th February: 1919 aa to 
the delivery of- possession -to the. vendes ате 
not relevant .against Dharam Singh, the 
learned Viatrist, Judge’s:finding as:to posses» 
sion having been delivered: on the date: of 
the exeoution:of the deeds is not; based: on 
any:evidense and eannot ba ‘supported. 

It is urged on :bebalf: of the. respondents 
that the vendors :should:be deemed ito: shave 
delivered ; possession by the -mere ‘act. -of 
exeouting. the decds-but I do not agree with 


(1) 89 Trid, Cas,.627; 21 M. L. T. 286, 32 M, L. ,J. 
176; 19:-Bom. L. Е, 161; (1917) M; W. N. 258; 21- O, W. 
N. 558; 25 О.І. J. 811; 41:В, 800; 44 I. A.:86:(P; С,), 

(2) 1:4. 775; А. W. Nis (1885) 1228; 4 Ind, Dec. 
(m..8.) 611. | К; А 
‚ 48) 4Ind, Oas. 179, 90. Р, R., 1909; 159 Р. W.R. 
1909; 147^ P; L. В, 1909, S 

5 (4)'102 P; В, 1881, n 
r(&) 20 Ind. Cag. 961; 113A. L, 1.718, 
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this: contention, ‘whieh is not supported :b7 
any. authority. In Bishen Singh v. Ferot 
Ohand (6) on whieh relianse has been placad;: 
the vandor bad pointed ont the land to the 
‘vendee’s agent: on the spot, bnt in the pres mt 
базе. there:is;notling to show that even tht 
was: done: . 

There being ‘no proof that physical poss 39»: 
sion of the property was taken by Bhagat 
Ram гоп the date:on whieh the: sile-deads in 
his:favour were exesuted, the period of one 
year ‘within’ which Dharam Singh was 
entitled to exercise his right of pre emption 
must be taken: to have commencad on the. 


date on whish the deeds in favour of Bhagat. 


Ram . were registered, the 13th 
February. 1919, 
sary to diseuss the farther question whether; 
as found by: the District Judge, the. property 


sold -was oapabls of physical possession, 


namely, 


It is consequently unnetes- 


Dharam Singh having purchased the property: 


in the exereise of: his right of pre-emption 
within the prescribed: period of limitation, 


the suits must fail, sincs the:plaintiff's rights: 


are. поз superior to his. 
dismiss Hem Singh’s appeal with costs, and I 


I. ascordingly- 


accept Dharam Singh’s appeals, set aside:. 


the lower .Appsllate Oourt’s orders of 
remand, and, dismiss the suits of Shiv 
Das and Kirpal Singh. with costa through- 
out; Р 

Ж.К, 
~ (6x 40 Ind. Сав.!618; 97 P, R. 
1917; 113 P. L. В. 1917, 


Appeal accepted. 


MADRAS HIGH COURT. 
APPEAL AGAISST Orper No, 4or 1922, 
September 25, 1922, 

Present :—M rr. Justise Spencer and 
Mr.. Justica Venkatasubba Rao, 
.PERINOHERI JAMA SIKKUM 
PANIOHIKKAL RANAPPAN KIDAVU 
AND axoTaer—Darnapants Nos..5 Аир $ 

. -— APPELLANTS 

versus 
KARUPPALA THOTTALA POJIL 
EDATHIL alas KALLANGADI 
EDATHIL,UNNIOHENNAH 

AND:OTHERS—~ PLAINTIFFS AND DEFENDANTS. 

Nos.-1'10'4, 7; 8 -ахо 10^ T0 14— 
RESPONDENTS. 
` Civil Procedure Code (Act V of 1908), О, І, т. 10—. 


` 


1917; 93 P. W.B. 


Suit, institution of, by wrong person—Oontinuation of. 
suit—Bona fide mistake —Difference of opinion between 
Courts. 

Under O, T, r, 10 ч) of the Civil Procedure Code 
a suit might, be continued even where the original 
plaintiff had no right to sue, provided that the 
defect in institution was due to a bona fide mistake. 


Krishna Boi v. Collector and Government Agent, 
Tanjore; 30'M. 419; 2 M. L. T. 447, Ambalavana 
Pandara Sannadhi v. Advocate. General, Madras, 65 Ind, 
Oas.. 546; 43 M. 707; 88 M. L. 1.201; 11 L. W, 219; 27 
M. b. T. 100, Subbaiyar v. Kristnaiyar, 1 M. 383; 2 Ind. 
Jur; 660; 1 Ind. Dec. (N. s.) 256, referred to and relied 
ощ. 

Where different Courts take а different view оп 
2, point of law on which the plaintiff's right of action- 
dépends, that in itself is evidence that the plaintiff 
made a bona fide mistake. 

Hughes v. Pump Heuse Hotel Co., (1902) 2 K. B. 485; 
71 L. J. К. B. 803; 87 L, Т. 859; 50 W. R. 677, followed. 


Appaal against an order of tha Court of 
the Subordinate Judge, South Malabar 
at Calisnt, dated the 25th Ostober 1921, 
in Appeal Sait No. 45 of 1921, preferred 
against a.desrea of the Distriet Мапа}, 
Vayitri at Calicut, in Original Suit No, 173 of 
1920. 

JUDGMENT,—HMr. Menon eontends that 
the 13th’ defendant should not have been 
ordered by the Subordinate Judge to be 
allowed to carry on ‘the suit as a plaintiff, 
on the ground that the suit as originally 
instituted. was:incompetent, 

This question is really soneluded by 
Krishna Bot v. Oollector and Government 


* - Agent; Tanjore (1) which decided that under 
 seobion 27 of Aet XIV of 1882 : [which 


sorresponds to О.І, г. 10 (1) of act V 
of 1908] a suit might ba continued even 
where the original plaintiff. had no right to 
sue, provided. thatthe: defect-in institution 
was due to a bana fide mistake, See glao 
Ambalavana Pandara Sannadhi v, Advocats» 
General, -Madras. (2). Sudbbatyar v. Kristna. 
iyar (3), was based. on (section 73) 
Ast -VIIT-of 1859 whioh contained no provi- 
sion corresponding to r, 10 (1) of Order. I. 

If different. Oouris take a. different view 
on а point of law on which the. plaintiff's: 


right of aotion depends, that in itself is 


avidenca that the plaintiff made.a bona fide 
mistake in sommeneing the action in his own 


(1) 80 M. 419, 2 M. L. T. 447. 

(2) 55 Ind, Oas, 546; 43 M. 707; 38 M. L. J. 201; 11 
L. W. 219; 27 M. L. T. 100. 
(8) 1 M,'383; 2 Ind, Jur. 560; 1 Ind, Dec. (х. в.) 
266. 


4M c. , 
ARJAN SINGH 0, BAKBTAWAR SINGH, 


namés—vide Hughes v. PURA ‘Hoss: 
Оо. (4). ` \ 

The Sabsrdinate: Judge was. right ia 
direating the amaniment of the plaiat 80 à3 
‚ to allow 13th defendant to «ome in as a 
eo-plaintiff .and. the appaal against order. is 
dismissed. 


As regards soste, the plaintiff and the 13th’ 


defendant in this Oourt ara entitled to and 
will get their costs of the appeals both in this 
, Qourt and in the Subordinate Judge’s Court, 
The order that resulta in costs in the District 
Munsif’s Court being costs in.the sait i» not 
inequitable saeing that. the appellants with. 
stood the respondent’s applisation even in 
the Firat, Court, and it will stand ; but for the 
costa of amendment of tho plaint the plaint. 
188 will pay Bs, 25 to the defendants Noa, 5 
and 6 and it will ba so provided in the final 
decree irrespestive of the result of the suit, 
NTV 
y WOA Appeal dismissed, 


(4) (1902) 2, К. B. 495; 71 L, J) K, B. 803; 87 L. T. 
‚ 859; 50 W. R. 677. 





LAHORE HIGH COURT. 
Raconp Отти. AremaL No. 142 oF 1922, 
sepu ' October 26, 1922. 
(0007 Present:— Mr. Juntiaó LeRossignol. 
"ARJAN: SINGH— Devanpawr—Apegutant 


` versus 
B AKHT AW AR SINGH—P.atwntize— 
RESPONDENT, 
Mortgage, suit on— Consideration, plea of non-payment 


ef. 
Asa mortgage isa mere security for a loan. the 
mortgage failsif there is no loan, 
The decision reported as Allah Ditta v; Nazar Din, 
' (1) does not rule out a defence. that the mortgage 
does. not.exist- because the mortgagee has paid no 
part of the consideration or that there is no con- 
sideration for the mortgage. 
In such а case the Courts must decide whether 
there is a subsisting contract, 
Sasond appeal fron а  desres of the 
Districs Judge, Ambala, dated the 14:h Osto- 
. ber 1921, reversing that of the Additional 
Mnuniif, Sesond Class, Ambals, dated the 2а1 
_Jaly 1921. 
Mr. K. J. Rustomji; for the Appellant, 
"Lala , Rama Nand, for tne Respondent. 





1) 83 Ind (Gas. 474; 68 Р, В, 1916, 51 P. W.R. 1916; ` 
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[1923 
FERASAT ALI 0; PRIAMBODA .DEVI;.. 


JUDGMENT, —This was а suit for posses: 
sion by a mortgages on four. тайене 
deeds of Ra. 95 each. 

The defendant denied recsipt of consi Чагы 
tion and the Trial Court dismissed the suit. 
~ The Diatriet Jzdge without deciding whe»: , 
ther consideration passed, decreed for plaintiff · 
оп the ground that Allah Різ у. Nazar Din 
(1) justified such а eoursa, 

Allah Ditta v. Nazar Din (1) does not, in 
my opinion, rule out a defence that the mort- 
gage does not exist besause the mort- 
gagee had paid no part of tha eonsideration. 
or that there is no consideration for the 
mortgage. In such a ease the Courts musi 
decide whether there isa subsisting sontrast,. 
Asa mortgage is a mere seanrity fora loan 
the mortgage fails if thera is no loan. 

In this case defendant/s:eontention is · 
that there is no loan, so there is по mort." 
gage. 

The transaction is of a very -auspiaions; 
nature, plaintiff has not proved whenes he 
obtained the money, nor is it satisfactory that: 
registration was avoided by the exesution of: 
four deeds in lieu of one, The oral .evidenca 
is quite unreliable. 

-1 do sot beleive that sonsideration passed: 
and aseepting the appeal L dismiss the suit. 
with eosts throughont. |...’ $ ; 

Ж.К. Apzeal- accepted, . 


(1) 88 Ind. Oas,- 474; 58 Р, B. 1916;51 P, W, R, 


: 1916 


: CALOUTTA HIGH COURT. 
APPEAL FROM APPELLvrE Deczee No. 1847 
or 1920. 

April 28, 1922.. 
Pressnt:—Mr. Justiee Ghose. ` 
РЕКАЗАТ AL! MULLIK-—DszFE3DÀ Yr — 
APPELLANT р 
vertus 
Srimoti PRLAMBODA DEV! . 


- —PrAINTIFF—RE8PONDENT, А 
` Bengal Tenancy Act (VIII. of 1835), s, 29, applica» 
tion of —Non-transferable occupancy, holding, ale of— 
Recognition by landlord on purchaser agreeing to pay 
increased vent ~ Incr eased rent, recovery of—Application 
óf s, 29, 


asa, 


а. LX1X] | 
` "Ant MUHAMMAD EHAN e. ALI AKBAR KHAN, 
Where on the refusal by the landlord to recognise: 
the purchase ofa non-trausferable occupancy holding 
the purchaser agrees to pay a fixed rent and is thus 


recognised asa tenant, his case does not fall under 
section 29 of the Bengal Tenancy Act. . 


Appeal against a decree of the Sub. 
ordinate Judge, Howrah in Hooghly, datad 
the 12th of April 1920, affirming the 
deeree of the Munsif, First Court at Ulubaria, 
dated the 18th of Desember 1918. 207 

FAOTS appear from the judgment. 

Baba Preo Nath Dutt, for the Appellant.— 
The defendant is the appellant, The appsal 
arises ont of a suit for rent. The question 
is what is the rent annually payable, The 
Oourt below wai wrong in holding that: 
section 2) of the Bengal Tenancy Act has 
no ‘application, I purshased a non-transfer- 
able ossupansy holding, the rent for which 
was Ку. 12 12 0, My purchase was rasognised 
by the landlord. who illegally wanted һо 
enhance the rent ta Rs. 18-110, I submit 
rent should hava been enhanesd under 
section 29, Bengal Tenaney Ast, - Refers to 
Abhoy Jankar Mozumdar v, Rajani Mandal 
(D, Sarat Ohandra Ghose v. Sham Ohand 
Singh Roy (2), ` 

Dr. Dwarkanath Mitier (with him Babu 
Siaram Baner,¢),:for the Respondents, was 
not ealled upon to reply. 

JUDGMENT.—This appeal arises out:of* 
e suit“for rent. The defendant sontends 
‘that the rent is not payable by him at the 
rate of Ra, 18.11.0 elaimed by the plaints 
iff, besause the rent of the holding was 
Rs. 12.120, and that,- even assuming 
that he has agreed to pay ап. inereased 
rate of rent, it ‘is in sontravention of 


sestion 29 of the Bengal Tenanoy Act and, . 


therefore, not enforeeable under .the law, 
The matter stands thus:—The defendant 
appears to have purchased в non-tranafer- 
able esoupansy holding whieh bore a rent of 
Rs, 12.19.0, Т.е plaintiff-landlord refused 
fo rasognizs the defendant ‘ав a purshaser ` 
and. in e»nseqaens3 she -would have baen 
entitled to khas ровззвзіоп ; in order to retain ‘ 
possession ‘of this:holdiog, the defendant: 
agreed to piy: a rent of Rs, 18-11-0 and, 
upon these terms, the landlord alloweil- 
him: бо ‘гә зіп on tha land. Thus, it is not 
а question: of. enhausemens- оѓ rent of tha’ 
original tenant but the defendant. whose- 


(1) 47 Ind. Cas. 369; ,29 C. L. J. 871; 22 0, W.N, 
804. uL 
(2, 14 Ind. Cas 701, 16 C. L,37,.:71; 39;С. 663. ° 
i \ 
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position by, virtue of his pnrohasi was oa'y 
that. of a trespasser as against tho landlozi 
took a new aattlemo3t after his parshasa 
at the rate:of rent now sued for. Ib ia 
also eontended on bahalf of ths dafendaut- 
appallant that, as the plaintiff rasogaized 
the: defendant аз the parchaser of the 
holding, the defendant was ralegated to 
the position of the old tenant aad the 
agreement to pay an inoreased rent would 
bring into operation the provisions . of 
section 29 of the Bengal Tenaney Aet, 
It seams.to ma that there із an obvious 
falasy in this contention baeause the bon- 
sideration for the resognition of the défend. 
ant as a tenant was that he agresd to 
pay the rent. now sued for, If the defend. 
ant had not entered into that agrement, 
the plaintiff would hava been entitled’ to 
khas possession of the land treating ‘the 
defendant as fa trespasser. The appeal, 
therefore, faila and!muit ba dismissed with 
costs, Ж oe к 37 
(8 D 


P 


Appeal dismissed, `` 


— Cs ll m 


.. LAHORE HIGH COURT. Bo 
Szcoxp Оту. Аррваг, No, 1426 оғ.1991,.,; 
] February 6,1992, =, o `.„ 
Present:—Mr, Justise Martineau, : 

MUHAMMAD KHAN—Praintiye— 
APPELLANT = 

" : versus : 

ALI AKBAR KHAN AND OIHER&— . | 


ds Dereanpants— EESPONDNNTA. 
Muhammadan Law—Wakf—Tomb, whether wakf— 


ALI 


Tomb of saint—9}jadanashin, appointment ду. 

5 сж i t 

A tomb does: not of itself become wakf without an 
&ob.of dedication. [p. 416, col. 2.], . 

Mahmud v. Muhammad Hamid, 83 Ind, Cas, 887; 
83 P. R, 1917; 11 P. W..R. 1917, followed, 

In thisrespeot there is no distinction between the 
tomb of ‘an ordinary Muhammadan and the tomb of 
a saint. [p 416,col 2.] , 

А, sajjadanashin is the curator’ of the durgah 
where'his ancestor is buried and in him ів supposed ` 
to continue the ‘spiritual line. ” $ 

' The office. of sajjadanashin: implies the existence ` 
of a religious institution, the holder of the office А 
boing the.personin charge of the spiritual affairs 
of the institution, Where, however, there is по. 
spiritual institution, ‘the appointment of a sajjada 


1 


. 416 
ALI MUHAMMAD. EHÀN t. ALI AKBAR KHAN, 
mashin, is rendered ineffectual and the appellation 


: ів nothing but/a courtesy title, [р..417, col. 1.] 


‘Hossain Shah v; Zahoor :Shah; 67 Р. 'R. 1868, Piran 
v. Abdool Karim, 19 О. 208 at. p. 220; 9 Ind. Dec, (м: в) 
581, relied upon. 

„Zinat Bibi v., Emna, 40 Ind. Case 240; 107 P. В, 
1917; 111 P: L, R. 1917; 92Р, W. В. 1917, referred to. 

Sesond appeal'from'a deeree of'the Dis- 
triót, Judge, Hoshiarpur, dated the let ‘April 
1921, modifying that’ ‘of the Subordinate 
Judge, First Class, Hoilíiarpur, dated the 


24th J anuary 1991. 


Bakhshi Tak Ohand; for the Appellant, . 
Mr; Abdul Aste, and Gala Badri Das, К. В., 
for: :the Respondents.: | 


JUDGMENT.—Mian Mubammad- Khan, в 
Pir.of the Ohishti.sest; lived: in the.defend- 
ants? -village, -Bassi Nau, in:the Hosbiarpur: 
District.. ‘The sesond defendant was-married: 


. to. one of his daughters; and- the plaintiff was: 


‘the:shrine- and :wibho hia: management, 
Courts below have agreed. in finding "that: ` 
' tho plaintiff was: duly’ appointed a sajjada. . 


the-son. of another.daughter and- was one. of. 
his'merids.. Mian Muhammad : Khan died in: 
May 1914 at Bassi Nau, and was buried. in; 
a grove-bslonging:to the defendants in; the 
neighbouring village of Kakkon. Near ‘his 
tomb isa Hujra, whera- he used oseasionally 
to perform his religious exéraises, and there 
is also a chhappar whieh was erested by the 
defendants after the Pír's death for the.con- 
venience of visitors, On the 28th June 1914, 
the 40th day after the death of the Pir, a 
large number of persons including his murids 


‘and represetítatives ; of-shrines;- such as the 
“well-known ‘shrines at-Ajmere; Pakpattan 


and Mehrauli, assembled'at’ the tomb, and 
the plaintiff was* eléeted'by’a ‘majority: of the 
eongregation^ вя sajjadanashin, a desd' ‘of 
appointment, Exhibit -Р` І, being drawn up, 
whieh was signed by: 28 persons inoluding 
воше ‘of the defendants. Tho plaintiff'also 
alleges thai ‘the-deferidants: dedicated 16 


kanalé ‘of land’ to.the shrine as..wakf, and ‘he... 


sues to restrain them from interfering with 
Tha 


nashin,. but Љав: „по dedication.of the land. as 
wakf;: has: beon: :ptoved.. The-Firsb: Court«. 


' granted an injunction that the defendants--- 


Blioold^nót' interfere’ im - the’ management of. 


the Urs or prevent the. plaintifffrom Having.” 


free; access: to: the; :shrine:and:. using; the 
Hujra, that they should not interfere with the: 
plaintifi’s: servant; who would loók" after" the- 
tace and. the: tomb for. the plaintiff, and. 
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that. they -should have: nothing: to do- with 
the’ offerings: 
On appeal the Distriat Judge: rutistibated 

for the injunstion given: by. the-First  Oourt 
an injunetion which provided for. the plaint. 
iff: and: hia murids having aeness to the- tomb 
by:a path. 19:feet wide and for "worshippera 
of ће ‘вошь being allowed :‘acsess. to-the © 
grave on the: oecasion. of the Ursreeremony, 
and forbade.the .defendants.to interfere ‘with , 
any building made or:religious ‘ceremony per- 
formed: by the plaintiff or his’ agents. or 
murids within a circle of 30 feat radius.from 
the:aentre.of-the tomb, or. with. the: offerings 


: made to the tomb; and also provided for the "n 
150 a year: |’ 


payment. by the:plaintiff of Rs. 
tothe defendants. Both parties have pepe 
ferred sesond appeals to this Court, 
The-fiuding that- no wakf has been Need. 
being. a finding: of..faet cannot be. eoutested 
on second: appeal;.'and ‘the first question for 
eonsideration is whether on that finding the: : 


.suit-should not. have . bear: -diemissed.. The; 


plaintiff's:sa3se rests on the.allegation афа, 


-wakf was-created.. Nondedication ‘had been 


proved, acd the tomb would not of. itself . ba. 
шаһ} without’ an ast-of.dedisation: Mahmud 
v. Mukammad-Hamid (1). Mr. Tek -Chand. 


contends on behalf of -the, plaintiff that there; 


із а. diatinstion. batween™ the tomb af an 
ordinary Muhammadaa. and the tomb: of- a: 
saint, but:he has cited-no authority to show’ 
tha‘:the tomb of a saint would bo wakf unless: 
it.has.besn dedicated as saeh: “The -tombi 
and: its adjancis. must; therefore; be Held to” 
be. the private property of the defendants, : 
and it does not'appear what right the plaint--: 
iff has-over them or how the defendanta ean- 
be compelled to -allow the plaintiff or his- 
murids or other'persons a passage ho the tomb™ 
over their land.. The plaintiff doss noi in: 
his plaint elaim any rights in respast-of thè- 
the tomb, Hujra and: chhappar apart fromthe? 
existenee of the wakf, and ib is to-be noted 
that the learned .Distrist Judge bas found- 
not only that‘-the alleged dadieation .of the. 
land is not proved, bat al:o that the user of 
the land has not baen proved. to have "been : 
dedicated as -wabf. ` xc 
: The plaintiff, it is rue, was-appointed ' 
sajjadanashin or successor of. Mian-Muham. - 
mad. Khan, but ib is diffisult 1з вее how this , 


uU 98'Ind, Cas. 887; 88 Р. В, 1917; 11. P, W, Rc? 


] 
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RICP OHAND t. OHUROH MISSIONARY TRUST 8SOOIATION, ' 


к catitenéfit'him when по wakf was er: at 
e 
Das. їп ‘eupport of the defendante’ anpeal 
„tbat the. appointment of the plaintiff as 
soyiada siashin' ig invalid. Mr. Tek Chand 
-takoa the objo&tion that this poírt wai not 
raited in the Trial Court, and he urges (hat 
the question would be cna of oustem, with 
regard. to whish evidenca might kave been 
.given if the point bad beeu pnt in 13809, 
There could, however, -be no evidence of 
custom fn 1 respect of tke partieular ipsbitu- 
tion with which this case is coro:reed, -thera 
having been no appointment: of a sajjada- 
.neshin before the plaintiff was appointed, 
while өзїйөгөз. as fo custom prevailing in 
other inetitations would beirrelévan*.. There 
is, besider, a definite finding by the lower 
Appellate. Ocurt that there is no susfom 
applicable to sush an appointment, and that 
findiüg cannot be chel' enged without & oarti- 
fcate, The queetion as-to ths validity сг 
effisasy of tha appointment ia purely ons of 
law, It was taized in the lower Anpe!late 
Oovrt’ withrus5 chjestion, acd tbe Jefendante 
are entitled to raice it here. . 

Mr. Bacri Das'a scntention that a sajjada- 
nashin sannot bo appointed by the oongresa: 
tion, ig oppored to the view expressed by 
Ainir Ali, J., in Piran v. Abdool Karim (2),and 
I do not «ёе much ‘forog іл his further son. 
tention &hat:the: plaintiffs appointment ss 
sojjada-nashin ia rendered invalid by thefact 
that four cut‘of the “eight defendants were: 
not present and-did not sign the document, 
Exhibit: P.l. But what appears to render 
the appointment ineffectuslis the fact that 
there- was no religions institution existing 
when the appointment was made. The ове 
of. sojjada nashin implies the exisbencs of 
a religions institution, the holder of the 
office being the person in 
spiritnal affairs of. tbe. institution, Hossain 
Shak v. Zahoor Shah (8). As observed in 
Pirán à v. Abdoo? Karin, (2), a sájjada-nashin ig 
the &urator of the Dargah where his anoestor 
is buried, and i in him is supposed ts eontinue 
the spiritual line, Mian Muhammad Kban 
did not found any religious. institution and 
was nota азайа. nashin, so that the. election, 
of the plaintiff as hia. successor was mean- 
ingless and confers цо. rights, there - beivg 


(2) 19 С. 208 at. р, 220; 9 Ind. Deo, (н. в.) 581, 
- (8) 67 Р. В, 1868, . 


08 


It ie moreover, argued by Mr, Badri . 


‘sharge of the, - 


-no offisa to. which the plaintiff could snsoasd, 


aud the appellation of sajiada.n7s%in given 
to him is nothiog but a curtesy title, sea 
on this point Zinot Bibi y. Emna (4). 

The learned Distriet Judge bes held that 
the défendants by refraining: from objecting 
to tha burial of tha holy man ia their land 
mrst bo held to have aequissoed in the nases. 


‘rary arrangements for the proper worship of 


his tomb,’ but the defendants’ sasa is that 
they Недуга buried the Piri ‘in their land, 
aud there is nothing fo warrant the assump- 
tion’ whic? the learned Judge seema to maka 
that the Per was buried there by the plainti£ 
or some persons other than the defendants. 
No question of £ejuiescenoe, arietes. 

As по wakf was ereated and the elestion of 
the plaintiff as the successor of Mian Muham- 
mad Khan gives him no rights in respect of 
the tomb and ite sdjunsts, wbieh are tho 
property of the defendants, the cuit musb 
fai), and it is unnece:siry to enter into 5 
dissussion of other poinía. which bava been 
ergued before me at some length, Bush an 
whether a .w2kf made -for the purpose of 
defraying the exper ses of tke psrformanse of 
the Urs ceremony of the-deoeased Pir would 
be valid, The plaintif’s Appsal No. 1426 of 
1921, is dismissed with: sosta, and the gefend- 
anta’! appeal No. 1042 із accepted, tha 
decrees of the Courts below are revereed, 


: and the suit-is dismissed withz costs through- 
“ont. 


" Be `K. - 

i Appeals dismissed. 
(4) 40 Tnd. Cas. 240; 107 P, R. 191% 111 P.L. Е. 

1917; 92 Р, W. E. 1917. 


LAHORE HIGH COURT. ' 
Суть Бктвтон Pention No. 66 ов 1922. 
June 13, 1922, 

' Present :—Mr: Justiee'Scott-Smith. — 
ROOP CHAND AND ANOTHER— DEFENDANTE 
-——PrTITIONNRS 
versus 
Tag OHUROH MISSIONARY TRUST 
ASSOOLATION AND OTHERS— PLAINTIFES— 
RESPONDENTS. 

Punjab Courts Act (VI of 1918), s. 44—Crvil Pros 


218 
TULSI ВАМ t. GANWA, 


cedure Code (Act^ V of 1908), s. 115, O. хху1, т. 4— 
efusal i lo issue interrogatories to witnesses —Revision, " 


© "An order refusing to issue interrogatories to wit. 
nesses does not amount to the decision of a “oase” 
. within the meaning of section 41 of the Punjab 
.Courts-Act and section 115 of the Civil Procedure 
Code and is not open to revision. 

H. Н. The Nizam of Hayderabad, Tn 7e, 9 M. 256; 8 
Ind, Dec. (м. s.) 575, relied on. 
^ Gauri Shankar v. Ganga Ram, 62 Ind, Cas. 859; Т. 
Р. B. 1919, ,.,Imdad Ali Shah v. Sayed Ali, 40 Ind, Cas. 
65; 28 P. `Ң, 1917, Sawan Singh v. Rahman, 65 Ind, 
'Cas, 789, referred, to. 


Petition, under' seetion 44 of Aet VI of- 
1918, for revision of an order of the Sub. 
ordinate Judge, Firat Olass, Lahore, dated the 
8rd January 1922. 

"Мт; Jat Gopal Вейи, for the Petitioners. 
. Dr, °@..0. Narang, for the Respondents. 
': JODGMENT.—This із. вп applisation for- 
. revision. of an order of a Subordinate Judge 
refusing to issve interrogatories for tbe ex. 
fimination of these ‘witnesses. said бо -be re- 
siding, one in Soüth Afriea and. the other 
two in Mesopotamia. The reason given for 
the refusal was that the witnesses were new 
ones who had not been -mentioned їп the 
previous applieations for the summoning of 
witnesses, It ‘appears from . a referenee td 
- the resord that in four previous applieations 
. between October 1920 and July 1921 the 
defendant- petitioner applied for the summon- 
ing of these witnésses, but service was never 
effected upon them,’ "Thereafter in two 
applications of the 19th August and the 17th 
November 1921 he did not inslude the names 
of these witnesses ‘amongst those whom he. 
wished to be summored. On the 19th 
December 1921 for tho first time he applied 
for their examination by means of interroga- 
tories. 

Mr. Narang raises a preliminary objestion 
that no application for revision ia sompatent 
tinder seetion 44 of the Punjab Courts Aot 
and section 115 of tha Civil Procedure Code 

- on the ground that-no "case" has been desid- 
ed, by ‘the Subordinate Judge within, the 
meaning of those provisions of the law, Mr, 
Jai Gopal Sethi for the petitioner refers to 
Gauri Shankar v. Ganga Ram (1), Imad At 
Shah v. Sayed Ali (2) and Sawan Singh v, 
Rahman Gi in all of whish this Oonrt ; ;held 


` 


(1) 52 Таа. Сав, 859; 77 P. x. 1919. 
(2) 40 Ind. Cas 65; 26 Р. В, 1917. 
(8) 56 Ind; Сав, "89, ` 
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that revision was oompetent. Now, the 
facts. of those eases were quite distingui:h- 
able from those of the present one and Mr. 
Sethi is unable to cite any authority wherein 
it was held that a refusal to issue interroga. 
tories for the-examination of witnesses was 
a good: ground for revision. In Nizam 
of Hydsrabod, In тв (4), it was held: that: 
an order refusing .an application for issue 
of a Commission to examine witnesses sould - 
поё Ье: revised, I agree with Counsel for 
-the respondent in his contention.that it cin. 
not he said that any “agso has baon desided 
by:the learned Subordinate Judge within 
the meaning of sestion 44 of the Punjab 
Courts Aet and geation. 115 of the Civil 
Procedure Code. 
T, therefore, rejest the application with 
casts, Pleader’s fee Re. 22; 
Z. К. 


` Application rejected. 
EDS 256; 3 Ind, Dec. (N, s.) 576. 


^ LAHORE. HIGH COURT. 
MisoeLLANEOUS Seoonp OfviL APPEAL No. 1930 
or 1921. sss 9 
p February - 7,: 1922. 
Present : — Mr. Justiee LeRossignol. 
TULSI RAM axp OTHERS— APPELLANTS 
m versus 


GANWA AND OTHEKS— RESPONDENTS. E 
Punjab Pre-emption Act (Lof 1918), s. 80— Physical 
possession—Limitation, — ! . « 


In cases of pre-emption the taking of possession 


- is an overt act which the law has ordained shall be . 


notice to all concerned of the change of ownership, 


Where a plot of land is, at the time of sale, i in tha 
possession of tenants, the vendee shall be deemed to, 
have taken physical possession of it from the date - 
the tenants.are ousted and a suit for pre-emption 


must be bronght within one year, Hom such date, -~ — 


A gale was completed in "February 19:8. At the 
time of the sale the‘ land sold was in possession of 
tenants who were ejected by the vendee in June’ 
1918. The sale-deed was registered in September 
1918. A suit was instituted in August 1919 to pres 
empt the sale: 

Held, (1) that the land sold admitted of physioal 
possession being taken; 

n 
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(2) that the vendee took ‘physical possession of 


the land in June 1918 when he ejected the tenants; - - 


(8) that, therefore, the suit was barred. by time 
under the provisions of section £0 of the Punjab 
Pre-emption Act, - Е 

Ghulam Mustafa v. Sahab-ud-din Khan, 49. Р, R, 
1908; 68 P. L. R. 1908; 1,P. W R. 1998, distinguished, 
. Miseellaneozs second appeal from an 
order of the Distriet Judge, Ambala, dated 
the 6th July 192), reversing that of the 
Junior Subordinate Judge, Ambala, dated the 
20th November 1920. А 

- Mr. Devi Dayal, for the Appellant. 

Mr. Abdul Ghan‘, for the Respondent. р 

JUDGMENT.—The question in this appeal 
is of limitation only. | 

The Tiii Court dismissed the suit. which. 
is for pre-emption as times barred finding 
that the rale was complete in February 1918, 


that at that time tenants were, in possession ` ` 


but were evicsed in June 1918, that the sale. 
dead’ was registered in September 1918 and 
the suit brought in Augus: 1919. 

The District Јове agreed on all the 
fasts but held the suit within time oa the 
ground that as at the time of the sale the 
land sold baing in the ncssession of tenants 
did not admit of physisal posression by the 
vendees, the recond part of Art. 10 Limi. 


^, tation Act governel the сазе. 


* Respondent supporia the desree of the 
_ Court below by reference to Ghulam Mustafa 

v. Sahab ud din Khan (1) butin that вазе 
physical possession was never taken befora. 
suit, 

I find myself quite позе to agree that 
land sold doss not admit of physical 
possession, If I havo givana horse’ on hire 
fora month, and then sell. him, my vendee 
sannot get physisal possession bafora tha 
month is over, yet the horse ean be physieally 
poesessed. Physisal possession may b3 
refased by some other interestel person, but 
obviously the right of ownership sold admits 
of physisal possession, Tha taking of 
possession is an overt ast whieh the law has 
ordained shall be noticas to all sonserned of 
the shange of ownership. 

Possession, ¢..¢., eonstructive possession 
wai taken by the vendee at the time of the 
sale, physioal possasaion he took some time. 
later when ho ousted the tenanis. 


(1) 49 Р, В, 1908; 68 P, L, R, 1908; 1 Р, W, в, 
1908 (F. В.). 


fan 
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I hold that’ tle land cold did admit of 
physieal poss-saion, and that limitation began 
to run from the date when physieal рэѕвөв- 
sion was taken in Jone 1918 and, therefore, 
the suit brought in August 1919 was too 
lato.- E ` 
‚ І acsapt the appsal and dismiss the suit 
with aos's throughout, nee * 
> 2. Е, 

Apreal accepted, 


LAHORE HIGH COURT. . 
F.gwr Oivi Areaan Nò 2219 o 1917. 
Marsh 16, 1922, 
Present :—Mr, Justisa Soott-Sm'th and 
Mr. Јов ice Сатр}. А 
Lali ОТТАМ OHAND —Pr-1NTIFE — 
IS TÁPPELLAST 
on 7 versus . 
Musammot THAKUR D 3 VI asp orHER)— 
DskinpasT2— RE3PONDRNTS, 

Civil Procedure Code (Act V of 1908), О. VII, r. 6— 
Limitation Act (IX of 1908), s. 19—Ezemption from 
limitation — Ground, not mentioned in plaint, whether 
can be relied upon, .- . i ux S 
"Where no ground of exemption from the Law of 
Limitation at all is claimed in the plaint, the plaintiff 
cannot subsequently be allowed to set up an &cknow- 
ledgmant under section 19 of the Limitation Avt as 
operating to save limitation. [p. 420, col. 2.] 

Parmeshri Das v. Fakiria, 60 Ind. Саз, 772; 2 L. 13; 
3 L. «J. 22, distinguished. . E 

. Jogeshwar Roy v. Raj Narain Mitter, 31 О. 195. 8 C. 
W. N. 168, Hingu Miya v. Heramba Chandra, 8 Ind. 
Cas 81; 18 0. L, J. 189, Gobinda Mal v. Santa, 26 
Ind. Cas. 441,83 P. R 1914; 282 P. L.R. 1916; 192 
P. W. R. 1914, referred to. ` 

Firat appeal from 
Senior Subordinate Judge; Amritsar, 
the 5th May 1917. ` 

Lalas Jagan Nath, Amar Nath Ohopra aud 
Méla Ram, for the Appellant. E 

‘Lala Badri Ds, R. B., for the Respondents. 

JUDGMZENT.—This' is an appeal by the 
plaintiff from the order of the subordinate 
Judge, Amritear, dismissing -the plaintiff's: 
claim as barred by time under Art, 132 
of the Sesond Schedule -of the Limitation 
Ast. The tuit was опе by. asub-mortgagpe 
to resover his: xaortgage’ money by påle of 


a deores of the 
dated 
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thg property. mortgaged and жаз .brought 
against Musanmat Thakar Dev, ilio widow 
of" the original mort. agor, and Musamm.t 
Kahu Devi and Bakhshi Rim, the, rapre: 
sentatives of the origical mortgagee. , Thera 
was no prayer in the plaint for a personal 
desree against the prior mortgagee3, The 
point argued: before the Trial Court ' was 
whether the suit was governed by Art: 132 
or 147 of the Limitation Aot, Before us 
it, is admitted by Counsel for the apzellant 
that Art. 1%7 does nob apply and that 
Art, 132 does, and that the suit is time- 
barred unless the plaintiff ean prove. an 
acknowledgment within the meaning of. 
section 19 of the Limitation Aot, It ія, 
however, eontanded that there is evidenes 
ва the record in proof of such an aeknow- 
ledgment’' which has: nob been. siusidered 
by tte Trial Court. To this it is replied 
on bebalt'of the respondents that there is 
nothing in the plaint t» show thab any 
exemption from the Liw of Limitation was 
claim:d. O.der VII, т. 6 of the Civil 
Procadare Jode is referred to in which it: 
is laid down that where the svit is insti uted 
- after tbe expiration of the period preseribed 
by the Law of L'mitation, the plaint shall 


show, the ground upon which the exemption’ 


from Buoh law is claimed, For the reg- 
pondents Jogeshwar Roy v. Raj Narain Mitter. 
(3) is relied upon wherein it was held 
„that under seetion 50 of the former. Civil 
Prosedure Code the plaintiff cannot take: 
advantage of any ground of exemption from 
the Law of Limitation whieh has nob been 
set up in the plaint. This .anthority and’ 
several others were fully considered in the 
ease of Parmeshri Das v. Fakiria (2). In that 
баве if’ was held that the plaintiff, having 
mentioned one ground of exemption in the 
plaint, was not debarred by the provisions of. 
О. VII, т. 6 of the Civil Prosedure Code 
from taking another and inconsistent ground 
to get over the bar of limitation, and 
oould sonsequently. rely upon the acknowledg- 
ment made in the pleas..of a previous 
ease, The case reported as Hingu Miya 
v. He:amba Qhandra (3), whieh Љав 
been eited before us by Counsel for’ the 


ә 


appellant, was followed, whilst Jogeshwar Boy І 


EU 195, 8 О. W. N. 168, ° - 
(2) 60 Ind, Cas, 772; 2 L. 18; 8 L. L, J, 22, 
48) 8 Ind. 025.781; 18 C. L.J, 189, 
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„were not 


Й 1915; 192 P; W, В, 1914, . tl 


othe 


v. Rai Narain Milter (1), iud Gobinda Mal 
v. Santa (4), were distinguished. 

In our opinion, the present ease is olearly 
distinguishable from that of. Parmeshri Das 
v. Fakiria (2), because here no ground of 
exemption from ihe Law of Limitation -ab 
all «as claimed in the plaint, 
is clear to us that the plaintiff “never 
intendéd to set’ пр any acknowledgment 
as ¢niitling him to an, exemption from 
that law. In the Trial Court the argaments 
turned entirely upon. the question whather 
Art, 132 or 147 wa applieable. Ме 
have bsen referred by, Counsel for, the 
appellant to eertain dosuments printed ‘on 


pages 4—8 of paper-book А ia proof ot, ` 


ап atknowledgment. The dooumin's, of 


In fast, it, 


whish theze are franlatione, are c:ntaired | 


in certain rco;rds whieh were erf for in 
the Trial Oourt, but it. 


was nob atatcd i 


there with what. objest these were sent for, ' 
In our opinion ij is quite elear that they . 


sent for the purpose of prov: 


ing an aeknowledg ment within the meaning , 


of section 19 of the Limitation , Аз. Tha 


law as laid dowa in O.. VII, г. 6, oF tha ` 


Civil Procedure Code із quite slear, and, 
in our opinion, it would not be fair: fo the 
defendants to allow the plaintiff an oppor 
tunity of proving that there had been an 
asknowledgment as now alleged. 
him to do so would mean that the Basa, 
would have to be remanded for further 
enquiry, Unless an 


To allow ; 


ackno wledgment be. 


proved tha suit is time-barred . not only н 
against the property, but ali» as rezards tha , 
personal liability of defendants Nos. 2 and. : 


3. The appeal assordingly | ‘fails and 


dismissed with sosts, 
Z. E, 


ме... 


Appeal dismissed, s 


it Er athe. 7 


(4) 26 Ind, Cas. 441; 83. P, R. 1914; 232. P, I. R, 


toa v! 


is, . 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. ' 

Srcoxp Civin Apprat No..300 or 1991, 
. Mareh 6, 1622. 

Fresent : —Mr, Lyle, A. J. C. 
Bu SINGH AND OTBERS— PLAINTIFFS 
— APPELLANTS 
versus 
Musammat EUNDER barro — 


j ' RESPONDENT. ~ 
: Evidence Act. (I of 1872), ss. 17, 32 (5)— Family 
pedigree filed in Settlement Court when admissible in 
‘civil suit—Filing and signing document’ im Court, if 
D admission” of contenta, ' 

Tn order to render a family pedigree admissible 
in evidence under section 32 (5) of the Evidence 
Actit is a necessary pre-requisite thatthe person 
filing it should have special means of knowledge of 
7 ти mentioned in the pedigre; [p 421, 
col. 2 

The mere filing of a, documert ina Court of Law 
is nob sufficient to justify the assumption that the 
person filing it admits all the contenta thereof to be 
-true [р, 422, col. 1.] 


Appeal from a deeree of the Third Addi. 
tional Judge, Lucknow, dated the 8186 May 
3921, reversing that of the Subordinate Judge, 
Lueknow, dated the 3rd Desember 1920, ` 

Mersrs, ' Ecihesherar: Neth and Ra erhware 
Prasad, for the Appellants, 

Меғвтв, A. P, Fen and Daya Kishen Seth, 
for the | Respondent, 


~ JUDGMEN т, — The plaint’ ffs in the suit 
p. ‘of which this ay psal arises claimed the 
suit property cn tke ground that the frat 
plaintiff, Bhimma Singh, was the rearesb 
revereioncr of Sardha Bakhsh alias Jagdamba 
Pracad, the last male owner of the properly. 
The other two pleintiffs were joined as 
purobasers frcm plaintiff No. 1 of а shara in 
the property. The defendant, Musanmat 
Suncer, who is in pcesecaíon cf the property 
in suit, ia Ње -widow of Shamsher Singh 
who was the Lbroiher of Sardha Baksh’s 
grandfather.. She denied all knowledge of 
the pedigree ret up by the plaintiffs, alleged 
that the plaintiff No. 1 had no connuestion 
with her husband’s family and was not 
entitled to the property, and ‘she pleaded a 
custom under which sbe was entitled to 
succeed in preference to collateral heirs of 
the deosased, 

The Court of first iustanae found that the 
deferdant had failed ts prove the alleged 
- gaetom and that the plaintiff No, 1 was the 
nearest réyersioner of Sardka. Dakhsh. Ол 
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there findings it gave the rlaintiffe a decree 
for . possession of the cuit property. The 


lower Appellate Court agreed with t's 


finding as io the alleged sustom bnt held 
that Bhimma Singh had-failed to prove that 


‘he.was the nearesb reversioner and: dismissed 
the plaintiffs’ suit. : 


"The plaintiffs have some to this Court in 
seaond appeal and it is urged that the lower 
Appellate Court has wrongly rejested sertain 
doaumenta whieh, if admitted in evidence, 
аз they ought to have been, are sufficient to 
establish that Bhimma Singh is the nearest 
roversioner of Sardha Bakhsh. ` 

The first of these dosumente, Exhibit 2, is в 
family pedigree which was filed in the 
Sotilement Court by one ‘Narain Singh ia в 
redemption sait. The learned Counsel 
argues that this decument is admissible in 


~ayidenca under sestion 32 (5) of the Indian 


Eyidense Act and in support of hia argument 
he' relies on the rulifig Surai Вай v. Tilok 
Chand (1), In that sase; however, there 
was evidenes that Durga, опе of the persons 
who signed the padigree relied upon, was а 
member of the family of Dabi to whioh the 
pedigree related. In the present ease there 
is no cvidsnee whatsoever that Narain Singh, 
who fled the pedigree іп the Settlement 
Court, was 8 membar of the family, cx 
that ha had avy apecial means” of 
knowledge of the relationships nientioned in 
the pedigree. ^ The learned Cosunzel for the 
appellants would argae that the pedigree 
itself shows that Narain S'nzh was one of 
the members of the family. This surely is 
baggiog the question, Un'il it is shown 
that Narain Singh, who filed the padigres 
in Ccurt, had special means of knowledge the 
pedigree eaünot be récaived іп evidence and 
it aannot b». acespted as evidenee that he 
had that knowledge, Proof of speaíal means 
of knowledge is а prerequisite to “the 
admisaicn of .the dccament in evidense ‘and 
until the dosu.aent is raceivel in evidence 
no presumption san be ‘made from the 
statement csntained in it. Етер if we wera 
allowed to examine the dosument we find that 
Narain Singh is shown in that pedigies to be 
the great great. great-great grandson: of the 
great-great-great great grandfather of Bhim- 
ma Singb, and though he might be: presumed 


(1) 38 Ind, Cas 06; 8 ОЛ, 7; 827: 
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о have special means of knowledge of the 
relationship of persons in в near degree to 
him yet I do not think that there ean be 
any such preeamption in regard to all -the 
‘other relationships во far removed from him 
in degree, ‘For these reasons I agree with 
both the Courts below that this document 
was not admissible in evidence. 

The next document, on whieh relianse is 
placed, is a pedigree, Exhibit 3, whieh was 
filed by tlie respondent, Musammat Sunder. 
in the mutation case between „her and the 
plaintiif No.. 1. This pedigree with the 
exeeption of one or two names is similar to 
that filed by the plaintiffs along with their 
plaint. — 

: фе learned Counsel for the plaintiffs- 
appellante would rely on this doonment аз 
an admission of the defendant.respondent. 
but it. seems tome tbat the lower Appallata 
Court has rightly refused to accapt it as 
‘such an admission. The document purports 
to be & eopy of some other pedigres. In 
the list along with which it was filed it is 
degeribed as naql ska;ra khandan Hira Singh 
wa Horganjan Singh. Tho list itself bears 
the thumb-impression of Musammat Sunder 
but the document is not sigrel by her, nor 
was any attempt made to prove it or роб it 
in evidenca. It is diffisult to understand for 
what.purpozes she. would have filed such 1 
doeumnent in Court whicb, if proved, would 
have rendered the very strongeat support to 
the claim of her opponent. The learned 
Counsel for the appellants suggests that she 
may have wished to rely solely on the. alleged 
eustom and not оп. relationship to establish 
her title. But if that were eo why should 
she have filed the pedigree at al? Bub 
even if it beadmiltid that she did file this 
вору cf some other pedigree the mere faet that 
the document was filed by her is not suffisient 
to justify the assumption that she admitted 
all the relationships stated in this pedigree 
to be eorreet. “Admission” is defined in 
вевіїор 17. of the Evidence Actas a statement, 
oral or dosumentary, which suggests any. 
inference as to any fast in issue of relevant 
fact, acd whish is made by any of the persons 
and under the circumstances mentioned in 
the ‘snbsequest sestions,. Therais no.state- 
ment whatsosver of Musammat Sunder except 
that the doeumant filed by her is a copy 
ofa certain pedigres, the original of whish 
bas not.been produced. She did not rely 
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on this doeument to establish her- title. 
Indeed it would, if proved, have helped 
materially in establishing the title’ of her 
opponents. It was not put-in evidence and 
she was not examined with regard to it. If 
the .doaument had been, say, в copy of a 
mortgage-deed,. and. по attempt had been 
made to prove it or to rely on it in any way, 
surely. if would not have been argued. that 
the etatements contained in it eould be relied 
'upon as admissions made by her. I may note 
that the documeat was denied by Bhimma 
Singh who put forward à different pedigree in 
gupport of his claim to the property in the 
mutation c^se. ' Я 

Tha learned Additional Judge has held 
that even if this doaument wera reoeivel in 
evidence as an admission made by the 
defendant yet thera is no suffioient proof 
that Bhimma Singh ia the nearest reversioner 
to Sardha Bakhsh. In order to sueseed, 
the plaintiff No. 1 had to prove not merely 
that. he was a reversioner but that he was 
the nearest ‘reversioner and the lower Appel- 
late .our& has found аз a fast thal, oven 
&scepting Exhibit З as an admission of 
‘the defendant he hes failed to do so. The 
learned Counsel for the appe'lants has 
referred me to the entries in cartain khewats 
but these entries have also baen sonsidered 
by the lower Appellate Court in arriving 
at its finding; and the learnei Counsel 
admits that if he eannob rely on Exhib:t 
9 or Exhibit 3 there is no suffisient evidente 
to-prove that his elient is the nearest rever- 
sioner of Sardha Bakhsh. ^ 

The result is that the appeal fails and ів 
dismissed with eosts. Е 

Ү.С A. T | 
Appeal dismiseed, 


PESHAWAR JUDICIAL OOMMIS- 
SIONER’S OOURT. 
Ои Revision No, 225 or 1921. 
Joly 19, 1922. 
Present ;—M.r,. Pipan, J. O. 
NATHU RAM AND OoTHE2S --DegF£4DANT&— ' 
PE ITIONERS С: 
` cereus и 
Tar LYALLPUR BANK, Lr, BANNU, 
‚тавоп#н RAMDITTA MAL, MANAGER’ 


—PLsInTIFF — RESPONDENT, 
: Civil Procedure Code (Act V of 1908), O. VI, vr. 14, 
15—Signing and verification of plaint—BSuit filed by 
Bank —Plaint signed by Pleader—Verification by 





+ 


Vos ХІХ. 


Accountant — Technical PE Amen PE ~ Rejection 
oj plaint., ‚| " 


A Pleader, who is- authorized to sue and sign & 
plaint on behalf, of the Manager of a, Bank is com.’ 
petent , to sign it and, the -Accountant .of the Bank,: 
who is acquainted with the facta of the caso, is 

competent to verify the plaint, [p. 423, col, 2] 


` Ma Tha v. P.L. M; M. Ohetty Firm, 26 Ind, Cas, мо 
7 Bur. L. T, 810, distinguished, 


‚ When à question of signing ог verification is in 
issue,” any technical deféct can be cured when 
common sense shows that it is purely technical, [p.~ 
474, col, 1;] " 

* Bisheshar Nath Y. Emperor, 44 Ind. Cas. 2840 Ax 
1471 16 A. L. J. 64; 19 Ог, L. J. 865, relied upon, 


: Petition for revision against an order of tha 
District Judge, Bannu, dated the .31st August 
1921, whereby the judgment and decree of 
tke Mansif, Second Class, Bannu,, dated the 


18:h July 1921, dismissing plaintiff's suit for. 


reeovery of Hs, ‘474, 4 9 wae sali aside and the 
ease remanded to the lower Court for в fresh 
` decision on merits, . 4 ` 


“Mehta Mangal Sain, for the Petitioners. 

Mr. Farma Nand, R. S, for the Respond- 
ents, 
`- JUDGMENT, —The plaintiff in this case is 
the Bannu Branch of the Lyallpur Bank, Ltd; 
On:the 7th.of February 1921 the plaintiff 
Bank instituted а tuit against-Nathu Ram and 
others for the. recovery of a debt based 
upon а promissory-note, The euib was in. 
stituted juat before the expiry of limita- 
tion. The defendants tcok -a preliminary 
objestion to the plaint mainly on three 
grounds :— 

1, That it was not instituted by a duly 
authorized person. 

2. That it was not-properly sigred, 
` 8. That it was not properly verified, 

There i8 no queation that Babu Ram- 
ditta Mal, Manager of the Bank, was autho- 
rized to inatitute the suit on behalf of the 
Bank. He had given a  power-of-attorney 
on the 3rd of February 1921 to R. 8, 
Ohiman Lal, Pleader, for the purpose of the 
institution of this suit. Both the Courts 
‘below appear to agree that the suit sould 
have bsen instituted by R, S. Ohiman Lal 
ard I -need not sonsider this question fur- 
ther. The: First Oourt, however, threw out 
the plaint on the ground that ib was not 
either signed .or verified ascording to law.. 
The District Judge on appeal held that the 
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signature and verification wera legal and thes 
in either ould be 
evred’ by amendment, The Distriet Judge, 
therefore, remanded the easa to the Firat 
Conurt-for trial upon its merits: The defend- 
ants - have presented the present application 
for the revision of the order of the Distriot 
Judge.and the restoration of tke order of 


^ the Trial Court. 


Signature. and verification of plaints are 
two separate things, Signature is governcd 
by О. VI, г, 14’ and verifiedtion by О. Vf, 
г. .15. Rule 14 lays down that a pleading 
(whieh includes -a plaint)'shall- be signed 
by the: party and his Pleader, if any. R. S. 
Ohiman Lal was of: course authorised to 
sign as the plaintiff's Pleader. The con- 
aluding portion-of r, 14 lay& down that 
in the absense of a party a pleading moy 
be signed- by any person daly authorized 
by him -to sign or to sue. -It is -perfectly 
elear. that Б. S. Ohiman Ijal had been duly 
authorized both.to sign and to sue on be. 
half of the manager, ‘So far as this ques- 
tion is soneerned; the signature appears to 
me to bea perfeatly legal signature, В, 6. 
Ohiman [Ll was. also one of the Direstors 
of the Bank and this is an additional reason 
for aeseptirg his signature -as valid. I 
cannot listen very-seriously to the argument 
that he was signing not in the capacity of 
‘a Direstor bot in that of a Pleader, The 
distinetion is a teehnieality which has no 
real importanee, 

The verification .was mada by Jodha Ram, 
Acccuntant cf the Bank. Rule 15 lays 
down that a pleading may bo verified znéer 
alia by some percors proved to the setisfaa- 
tion of the Court to be asquainted with the 
facts of tbe case.” It ia perfestly clear that 
the Acsountant was fully acquainted with 
the facts of the casa: in fast he was probably 
better acquainted with them than any other 
.person, It basaleo been argued on bebalf 
of the respondent that О. XXIX, т, 1, would 
apply to the present case. This rule allows 
a plaint by a Corporation to be both signed 
and verified by any direc, or or other principal 
officer of the Corporation. who is able to deposs 
to the fasts of the ease. This eerteinly 
eovers the question of the signature by B. S. 


-Chiman Lal, and it is possible that it olso 


eovers the verifisation by the Aesountent. 
The latter question, however, appears to mo 
immatorial, inasmusbh as the Accountant wes 
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already entitled to verify the plaint under 
г. 160Ё О, VI. Oounsel for the patitionera 
has quoted Ma Tha v, P. L. M. M. Ohetiy 
Firm (1) as authority ‘for the view that 
signing and verifieation are not more fore 
malities, but must be sarried outin arcords 
anee with the strist letter of the law, 
` B» faras I вап see, in the present ose 
the strict letter ` оѓ the law has astually 
baen complied with,’ But in ony oise ib 
. is only eommon sence to assume that defec's 
' of this nature may be cured by .amsnd. 
. ment when tkere is not the least ehadow 
of deubt that the suit was one by the 
Bank and authorized by the Manazer of the 
Bank, and that every effort had béen mada 
to comply with the neseesary formalities, 
The rejection of the plaint eould only ba 
based on the most metienlous examination cf 
technieal points. The view taken in Bishsshar 


Nath v. Emperor (2) by the Allahabad High ‘ 


Oourt is obviously correct. When a question 
of signing or varification ін іп issue,any 
teshnical defeat ean ba, eured when, common 
sense shows that it is purely technical I 
` eonsider that inthe present case the order 
of the Distriet Judge isa perfectly воггегЬ 
one and I deeline to interfere on revision. 
Tke petition is dismissed with costs, 
8. D. 7 - Petition dismissed, 

. (1) 26 Ind, Cas, 240; 7 Bur. 1. T. 210, 


(2) 44 Ind, Cas, 28; 40 A. 147; 16 A. LL, J, 64; 19 
Or. L. J, 865, 


LAHORH HIGH COURT. 
MisckLLANECUS First.Civit Аррваг No. 677 
or 1920, 
Va Oetober 28, 1991. 
Presenti—Mr,- Justice Broadway and 
Mr. Jusiiee Abdul Qadir. 
iLAL SINGH ano стневв ок SIALKOT— 
' PLAINTIFFA— А PPELLANTA 
- versus Я 
. Tre Firm Hat KADIR ВАКНЗН anp 
HAZIR BAKHSH ir CALOUTTA— 


DugFENDANT3— RESPONDENTS, 
Civil Procedure Code (Act У. of.1908), s, 20 (c) — 
:Gooda sent to agent for sale — Suit" to recover price, of 


goods sold— Place of suing, 


: Plaintiffs, a firm carrying on business at Sialkot, 
sent certain goods-for-sale to defendants; п firm 
dealing as commission agents at Calcutta., The 
agreement between the parties was that the defend- 


ant firm would remit the sale-proceéds to the - ' 


plaintiffs at Sialkot after deducting their commis- 
sion and miscellaneous’ expenses. Plaintiffs mied 
defendants for recovery. of the sale-proceeds at 
Sialkot, Ib was objected that -the Sialkot Courts 
Had no jurisdiction to entertain thé suit : 

Held, that inasmucli as the sale-proceeds were 
payable at Sialkot the cause of action arose in part at 
Sialkot and that, therefore, the Sialkot Oourts had. , 
jurisdiction to entertain the suit. [p. 425,col, 2.] i 


Sita Ram v. Ram Chandra, 44 Ind. Cas. 863; 26 P. 
R. 1918; 51 Р. W. R. 1918; 114 P, L. B. 1918, referred ` 
to, z 


Mi:oəllaneəus appeal from an order 
of the Subordinate Judge, First Class, Sialkot, 
dated the 10th Mareh 1920. 

Mr. Tek Ohand, for the Appellants. 

Messrs, Nani Lil and Pir Tuj.uJ.Din for 
Mr. Abdul Atz, for the Reaponient, " 


JUDGMENT.—This is а miaoallaneous 
appesl under O. XLIII, г. 1 (а) against ` 
ihe deeision of thea Subordinate Judge, 
Sialkot, holding that the Sialkot Courts hava 
no jurisdiction to try tke suit and return- 
ing the-plaint for presentation to tbe Courts 
at Caleutta. The plaintiff firm in this сағе 
is kown as the "Anglo-Indian Sports Works" 
ard hes its pleca cf businers at Sialkot, 
The defendants are a firm dealingas com- 
mission agents at Calent'a. On the Ilth 
of June 1919 the plaintiff firm cent 2,071 
hides fcr sale to Caleutta to the defend. 
‘act firm, It is stated that-the agreement 
Letween the parties was that the defendant 
firm wcu'd oharge commiesicn at Re, З on 
cno keri (20 hides) in acdition to cther mi: 
cellanecus expenses and tat they wovld 
remit the proceeds of the sala after dedcct- 
ing sommissicn and expenses to the rlaintiff 
at Sialkot. ІБ is alleged that the gooda 
were cold fcr Rr. 25,0CO on the 30:h June 
1919 and the plaintiff firm bas brought a 
suit at Sialket for Rs. 24,000 after deduct: 
ing the oc:mmirs‘cn fee and the miseellane- 
cus expen:es due to the defendants, Тһе 
defendanis meet (lis suit by two plees, 
firstly, tat the Sialkot Courts have ro 
juridiction and, tcoondly, that the money 
has been paid by them to Lal Singh, the 
manager and head of ike Sialkot firm, 
when he visited Caleutta and when the 
goods wero sold in his presenes, The seeond 


„poinb bas not bezn gone into and_the Sub- 
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ordinate Judge's desision on the prelimirary 
is us as to jurisdiction ів bas:d mainly on 
the ground that he does not find ary 
express agreement that the money realised 
by the sale of the goods was to bə paid 
at Sialkot by the defendant firm, є 

Mr, Tek Chand, who appears оп behalf 
of the appéllantr, relies on the correspond: 
ense that has passed between the parties 
and refers particularly to lettera marked 
Exhibits PJ, Dl, & P2, and contends 
that they clearly imply an agreement that 
the payment was to ba made at Sialkot, 
He refers to section £O elause (c) of the 
Code of Civil Proeedure and urges. that 
the eause of .astion in this easa arose in 
part at Sialkot and that, therefore, the 
Courts at Sialkot have jariediction as also 
the Courts at Calcutta. He вадя that tte 
plaintiffs have in such a ease an option 
to bring a suit at eitker of the two places. 
He cites, in support of this oontention, Sita 
Ram v. Ram Chandra’ (1) where it was held 
that although Explanation 3 to seation 17 of 
the Code cf 1882 has not bean re-enasted in 
the Code of 1908, the introduction of the words 
“wholy cr in part” in cesticn 20 Íc) of the 
latter Code has left the law an it was before. 
Mr. Nand Lal eonterds in reply on bzhalf 
of the respondent's, thatthe suit wes ad- 
mittedly a suit b.tween a prineipal and agent, 
and, iberefore, tLe. proper plase for the trial 
of aueh a tuit was whera the agent resided. 
He adda that iba I.tters relied upon by the 
appsilants eavnob be interpreted to amount 
to а contract to the sontrary. We have 
carefally considered the sontents of the 
letters .in question and think that thia con- 
tention cf Mr. Nand Lal. is not corraet, 
The letter P.l dated the 2nd of April 
1919 addressed by the dsfendants to the 
plaintiffs elearly states that on reesipt of 
the -goods sme money in advanse will ba 
sent and that after the sale: of goods the 
balanse of the money will be sant as we!l 
as the assounts, lt is selear that not only 
was the money бә be sant to Sialkot but 
that the assounts wera also to ba teat there. 
The same indisation of the intentioa of the 
parties is elear from Exhibit P.2, another 
letter. written by the dafendants to tha 
_ plaintiffs, whlereia thoy stated that they 


(1) 44 Ind. Cas. 858; 26 P, R, {рїї DLP W Re 
1918; 114 P, Г, R, 1918. o- 
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sóuld not send the money till they had 
examined the gocda bat that they wonld 


' gend the money after having inspeated the 


goods, The fact that subsequent to there 
letters Lal Singh visited Oaleutta on some 
other busine:s, and аз a presaution wrote 
to the defendants that as he was visiting 
Calontta the goods should not b»sold with- 
out consulting him, would not in any way 
affect the nature of the previous under- 
standing between tbe partion, We hold, 
therefore, that the money real'sgd from the 
sal) of these goods was psyable at Siilkot 
and that, therefore, the Courts there have 
jarisdictimn. We secet the appeal andre: 


-turn the easg to the Court below for disposal, 


aesording to law. Tho ccsts in th's Court 
will follow the event. 


Z, E. Appeal accerted. 


LAHORE HIGH COURT. 
Cir Revision Petirion No. 392 oF 1921. 
| November 22, 1921. 
` Present : — Mr. Justica Broad way. 
NUR MUHAMMAD — Piarre — 
РитітімкоЕ 
cersus ` 
MEHR | OHAND ARD OTHERS— DEP2NDANTS — 
REIPONDER'S, 
Punjab Courts Act (VI of 1918), ss. 41 (8), 44— 
Appeal, second-—-Custom—Certificate—Duty of District 
Judge—Revision. 


“The Legislature has lefe the granting or the 
withholding of a certificate under section 41 (8) of 
the Punjab Courts Act to the discretion of the lower 
Appellate Court, and so long as that Court exercises 
the jurisdiction thus conferred the High Court, sitting 
as a Court of revision, will not interfere. [р. 426, col, 
2.) 

Atthe same time a Court's order disposing of 
au application with the single word “refused” is not 
sufficient to meet the requirements of such cases. It 
is incumbent on a District Judge or the other lower 
Appellate Court refusing to grant a certificate to 
indicate in its order of refusal that the requirements 
of section 41 (8) of the Punjab Courts Act have 
been duly borne in mind with reference to the 
particular case before it. [p 426, col, 2,] 

Sher v, Allah Dad, 39 Ind. Cas. 96; 6 P. R. 1917, 
Juba v Jalal, 69 Ind. Oas. 892; 2 L. L, J. 479, Sahab 
Din v. Daswandhi Beg, 27 Ind, Cas, 722, 88 Р, L, B, 


426. . 
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1915; 23 P. Ж: в. 1916, Sarup. Singh v, Тоша. , 44 Ind, 


Cas. 782; 18 P, В. 1918 and С Вова Devs, 50 ` 


Ind. Саа, 651, referréd to. 


qe Petition; Чет sestion. 44 of Aot Yr ot 
^. 1918, for revision of an order of the Distriet 
Jüdge, 

18th April: 1991, - 
` - Maulvi ‘Ghulam Mohy-id- Din, for tha Peti- 
tioner. e 

‘Mr. Jat Gopal Sethi, for the Бро. 

- JUDGMENT, —In the case between the 
partion: to ‘this. appeal ‘it- was- -held by the. 
Trial- Court that, ascording to eustoin, ` non-- 
proprietors ‘in ‘village Mirza in the Attoak 
Districs could not sell their houses but. 
could remove. the materials, · On appeal this 
desision -was reversed and’ the learned 
Distriet Judge resorded as follows :— “ Alto. 
gether’ I held’ it clearly proved on tha 
evidenca that  non:proprietors in Mirza 
village ean sell their houses irrespective of 
the wishes of the village proprietors.’ The 
lower Appellate Court's judgment was passed 
on the 27th Marsh 1921. On the 16:h 
April 1921 the plaintiff applied to the 
Court for а  sertifiaate under section 
41 (3) pointing out in his application. that 
_ the evidence was. sonflicting and that the 
question was-, one `of importanoe. Oa the 
- 18th April 1921. “the learned Dis'rict Judge 


passed an. order ` on the applisation merely. 


wiiting . “Refaged.” The plaintiff has 
now some up, to. this “Court ` in revision 
' through Mr. Ghulam ` Mohy.ud-Din who: 


has sontended that the order is-one which. 
does not cómply with (he necessities” of the 
ease. 


< It’ has: bien: ‘urged that the lotüéd Dis-. 
trist Judge should have recorded his reasons. 


'for refusing the applieation ani that his 


order should have. sontained a reference to. 
itself, In 


‘the sontents of the application . 
support of this eontention my attention has 
been drawn to Sarup’ Singh v. Jowahri (1), 
Ohhotó v. Sona Devi (2)and Sahab’ Din v.Daewán- 
аһ Beg (3), . 
it; was 


a ойвіот really arose етен, аза мамен of fast, 


са) 44 Ind, Cas. (83; 18 Р, В, 1916. 
(2) 60Ind. Cas. 651, 


,!9) 27 Ind, Cas. 722; 86Р, L. R.. 1915; 23 P, W. R: 
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Aitosk at ‘Campbellpar, dated ihe" 


. entirely. different from 


. по refererise to one of the said questions., 


In, Sarup Bingh v. Jowanri (1) ` 
held that where а sertificate һай: 
been refused on the ground that no question of -. 


- den. 
a PA of eustom did ' arise, the ‘order. waa, .. 
open torevision. Sahab Din v. Dastoandhi Beg (3) 
was referred to.as.an authority for the pro. А 
position that a revision was competent where 
the District. Judge had wrongly. held that: 


hehad no power tò grant a sertificate..: In. . 
Ohhoto v.-Sona Devi (2) I interfered' on the 


.revision side with an orderrefusing to grant: : 


a certificate, but. the fasts of that «ase were. .. 
the preaent one; 
T wo.distinet questions of oustom, were involved : 
and..the. order refusing the sertificate- made if 
On.” 
the: other.hand, Mr, Sethi for tho: respond. 
ents''.has drawn my attention to Sher v, 
Allah Dad. (4) and Suba v. Jalal (5). In 
Sher v, Allah Dad (4) it was held. that the | 
Lagislature had ehosen to leave the question: 
of. granting a eertifieate entirely in the 
power of the first Appellate Court and that 
so long as that Oourt exercises that dis- 
eration this Court .was not eoneerned with 
tha reasóas for ‘refusal. In Suba v.. Jalal 
(5) a Division Baash of this Court deelined. 
tu interfere with the Distrist Judge's refusal 


ЕУ grant а seríifisate on the ground that he 


did not consider that the. requirements 


:of section 41 (3) of the Punjab Oonrts Act EE 


were .falülled. It reams, to. me that the 
Legislature hay left the granting or the 
withholding. of a sertificate to- the diseretion 
of the lower - Appellate Court and that £0 
lorg as the lower Appellate Court exercises 
the jurisdiction thus. conferred, this Corrt 
sitting ава "Court of revision will not interfere. 
.At' the samo time it seems to. me that a^ 
eurt -order, sueh as the ore passed in the 
present "case, «annot be regarded as sufficient 
to. méet the requirements of euch cases. 
I consider that it ig. ireumbent on a 
District Judge or other lower Appellate Court - 
refusing to grant a certifisate to indieate in Ив · 
order: of refusal that the requirements of 
seetion 41 (3) of the Punjab Courts Act have 
b3en duly borne in mind: with refarence to; 
the rarticular case before it. Inthe ргёвэпф, 
easel do not eonaider 16 nesessary to remand 
the.ea:e to the Distrist Judge concerned, ве, 


-having regard to the fact that he haa express. 
‘ed himself so tnequviocally as to the eustom 


E involved having been stated, I am.. 
‚44 89 Ind. Cas: 96; 6 P. R, 1917. ` 
E 69 Ind, Cas, 392; 2-L, In J.. 479... . , . DN" 
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ur&ble to see that he could possibly grant 
the eertificate,, 

i assordingly dismiss this petition with 
osts. i 


Z. K. Petition dismissed. 





LAHORE HiGH COURT, 
Szconp Огт, Appeat No. 1769 оғ 1920, 
Mareh 27, 1922, 
` Present:—Juatics Sir William Obevis, Кт, 


`ВАМРАТ RAM AND OTHERS—PLAINTIFFS — 3 


APPELLARTS 
tersus . 
GANGA DATT AND orggRs—DEFENDANTA— 
RESPONDENTS., 
Adverse possession—Transfer of site of house in village 
by non-proprietor—Transferea’ 8 possession, presumption 
ав to—Proprtetor, ejecómont suit by—Limitation Act 
(1X of 1908), Sch, 1, Arts. 142, 144, application of. 


Where land is admittedly vacant, ‘possession may 
be presumed to go with title, but before this can be 
presumed, it must be clearly proved that the land 
had been lying vacant. [p. 424, ool, 1.] 

"Where в non-proprietor transferred the site of 
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his house and the proprietors sued to eject the 


transferee : 

Held, (1) that it could not be presumed that 
possession had followed title: [p. 428, col. 1 T 

(2. thatit must be presumed that the transferee 
had taken possession of the site on the honse being 
vaented by his transferor: -[p. 328, ool. 1] 

(3) that it lay upon the plaintiffs to prove that 

they had been in possession of the site within limi. 
tation, [p7428, col, 1.] 
-S:cond apre from ao dearee of the 
Distriet Judge, Hisar, da'ed the 18th March 
19.0, affirming that of the Мопві, F rat 
Class, Gurgaon, dated the 28th May 1919. 

Mr. Dev Baj "Saw.ny for Mr. Abdul 
Rashid, for the Appellants. 

Mr. N. 0. Pandit, for the Respondents. 

JUDGMENT.—This easa relates to the 
site of a kachı housa in tha abadi of 
Motta-Kalan, The plaintiffs ara some of 


the proprietora of the abadi in whish the- 


Bite is situated, The site was osaupied by 
а non- proprietor aalled Nirbhe апі on his 
death by his son Нокта, Hukma left the 
village some years ago. The plaintiffs s16 
for possession alleging that Hukma left tha 
village 9 or 10 years ago and that they 
then took ‘posssssion ag 


another non-proprietor, has taken possession 
of i5. The lower Courts having dismissed 


proprietors and 
that about а year prior to suit Ganga Dat, Р 


the suit as barred by limitation, the plaint. . 
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ifs have lodged а ғөсопі appeal to this 
Court. 

The findings are that Наша sold the hours 
to Ganga Dat for Rs. £8 in September 1899 
and that Hukma then left the village and 
that the plaintiffs. have failed to prove thet 
they have since been io possession. 
On behalf of the plaintiffs it is urged 
that there is no proof that Ganga Dat ever 
held possession till resently and it is urged 
on the strength of Madan Mohon Singh v. 
Braj Bihari Lal (1), Barkas Ali v. Hussain 
Khan (2), and other authorities that in 
such a ease the plaintiffs’ suit sannob ba 
held to be time-barred, unlees it is shown 
not only that the plaintiffs have поб been 
in pbysical possession within 12 years of ib 
but that some one elsa has bsen in possession, 
It has been urged that mere non user cannot 
be regarded as eqnivalent to ebsence of 
possession and that possession goes with 
title. ТБ їв also pointed out that, according 


` to tke finding of the First Court, Ganga Dat 


bought the house secretly knowing that 
Hokma, в non proprietor, had no right to 
sell it, and it is urged that Ganga Daf for 
many years did nob dare to take possession 


knowing that if he did вз tbe plaintiffs 


would besome aware of the sale and would 
sue to. eject him. Now, the plaintiffs have 
never alleged fraudulent sonsealment in 
their pleadings and, therefore, section 18 cf 
the Limitation Act eanuot bs involyed, As 
fo porsession there is a finding of the Trial 
Ocurt that Musammat Phusan, a ster cf 
Нота, lived on in the house till her death 
in 1903 bnt that at least from the date of 
her death Ganga Dat must be regarded as in 
pessession, the site being adjacent to his 
residential house, Tae learned Diatriot 
Judge has said nothing as regards Ganga 
Dat’s possession but simply holds that under 
seation 142 of the Sahedule of the Limita- 
tion Aci 16 ‘ia snffisient to find that plaintiffs 
have failed to prove their possession. On 
behalf of the . Plaintiffs it is urged tkat ia 
gush 0839 possession mus ba presumed to 
go with title. 

Now, ascording to the plaint, plaintiffs 
only obtained possession whea Hukma lofi 
the villaga whieh, assording to the same 
plaint, was 9 or 10 years prior бо вш, 

(1) 57 Ind. Cas. 717; 1 P. L T, 605; 6 Р. І, J. 692; 


(1921) Pat, 29; 2 О. P. L. R. (Pat.) 205. 
(2) 6 Р, Е, 1905; 61 Р, І. В, 1906; 33 P, W. B, 1006, 
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whereas acaording to the findings of fast 
Hukma left the village about 20 years ago, 
Now, if plaintiffa never obtained possession 
till 9 or 10 years prior to suit, it aannot ba 
said that they took possession when Hnkma 
left the village about 20° years ago. Bat 
taking the plaint merely to allege that 
plaintiffs’ took possession’ when Нокта 
Isft the village, whenever that event 
oseurred, still Y think that in such а os88 
as the present the plaintiffs must produc» 
some proof of their having taken possession 
and cannot merely rely on the maxim that 
possession goes with title. None of the 
rulings eited by Counsel for the plaintiffa 
seem to refer to a case where a tenant or 
other perscn having a right of residense 
sold his right to another person. Ї do nat 
suppose that Ganga Dat wasted Rg. 98 for 
nothing, and I think the presumption in 
such & case must be that Ganga Dat tock 
possession when Hukma left the village or 
at least when Hukma’s sister died and the 
house was lying vacant. If there had been 
no other claimant in the field then ii might 
rerhaps be presumed that the plaintiffs had 
teken possestion of the abandoned site but 
here there was really no abandonment by 
Hukma, for Hukma when he left the village 
left behird him & person to whom he had 
sold tke site. It is true that Ganga Dat 
only reeently began to take steps towards 
“eonsirusting a bu'ldiog on the aile and..it is 
quite prokable that the plaintiffs only then 
Became aware of the sale to Ganga Dat, 
but this alone is not, in my Opinion, any 
suffieient ground fcr holding that Gavga 
Dat only recently tcck  pos:es.ion, The 
plaintiffs are no. doubt the proprietors and 
Hukma. had no right to gell to Ganga Dat, 
bnt ав he did rell I think the presumption 
must ba that the vendea took possession and 
that possession did rot go wilh title. Where 
land is admittediy vasant then no doubt 
posse:sion may Le presumed to аә with title 
but before posssssion ean be prasumed to 
go with title, I think, i$ must be olearly prov. 
ed that the land has bean lying vacant. 
In tha present ease it ia поў ғо proved and 
1 think the pre:umption is that possession 
has been with (һе vendeo. I think, there. 
fore, that the suit has rightly boon dismiss. 
ed as time-barrel and I dismiss the appaal 
with soste. 
. Z, Ke 


va 


. Appeal dismissed, 


LAHORE HIGH COURT. 

Lerrers Patent АррвАһ No. 50 or 1922, 

July 26, 1922. 
Present: — Sir Shadi Lal Kr., Ohief Justic n 
and Mr, Jastioe Abdul Qadir, 
HAR DIAL SHAH AyD orgE28— 
PLAINTIFFS — ÁPPELLANTE 
tersus 
Tae SECRETARY or STATE ron 
INDIA rx COUNOIL.—Derexpints— 

. RESPONDENTS. 

Latters Patent (Lah.), cl. 10—Appeal —Court.fee— 
Court Fees Act (VII of 1870), s. 4— Division Bench, con- 
stitution of —Interpretation of Statutes—Courts, duty of 
—Land Acquisition Act (I of 1894) as amended by Act 
XIX of 1921, s. 54—Appeals, only two, whether con. 
templated by section—'‘Only,” force of—Object of 
amendment of section, 


No Court-fee is leviablo on a memorandum of 
appeal under clause 10 of the’ Letters Patent from 
the judgment of a Single Judge, except the Court. 
fee of Hs. 2 prescribed for an application to the 
High Court. (p. 4*9, col. 2.] 

Bhadool Pandey v. Manni Pandey, 63 Ind, Cas 818; 
444.13; 19 A. L. J. 677 and Raghubar Singh v, 
Jethu Mahton, 65 Ind. Cas. 675; 3 P. L, T, 194; (1922) 
Pat 88; 1 Pat. 384, referred to, E 


Obiter —(i; Section 4 of the Court Feos Act does 
nob include within its purview an appeal from 
the judgment of a Single Judge. [р. 429, col, 2.] 

(4) A Division Court must consist of at least 
two Judges; a Judge sitting alone cannot be describ. 
ed as a Division Court. (p. 423, col, 2.] 

(i: The Courts must administer the law as 
they find it and have no right to add to or sub. 
tract from it on the principle of analogy. [p 429, col, 
2.] : 

Section 54 of the Land Acquisition Act as amend. 
ed by Act XIX of 192], does not contemplate 
only two appeals, viz, one to the High Court and 
the other to His Majessy in Council. [р. 430, col. LJ 


Oditer—‘4)-The- word "only" in section 540f the 
Land Acquisition Act, as amended by Act XIX of 192], 
dons not restrict the right of appeal, but is intend. 
ed to inake it clear that the forum of appeal in 
Land Acquisition cases is always the High Court 
and ‘not-the District Court, whatever the amount 
of compensation and whichever the Court of the 
first instance which awards it. [p. 470, col. 1.] . 

Ranchhodbhai v. Collector of Kaira, 2 Ind. Cas 492; 
33 B, 371; 11 Bom. L, R. 317 and Ahmedbhoy Habib. 
bhoy v. Waman Dhondw, 28 Ind, Cas, 614; 38 B, 337; 
16 Bom. L, R. 72, referred to, Р - 


(ii) When an appeal has been preferred to the 
High Court the first portion of the aforesaid soc. 
tion, which alone deals with the forwm of appeal 
in India, is exhausted, and in order.to determine 
Whether .the gaid appeal is to be heard by a Single 
Judge or a Division Bench, and whether the judg. 
ment of a Single Judge is final or поё, resort should 
be had to the rules framed by the High Court 
regulating its jurisdiction, and to the law; if any, 
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governing the right- of appeal. from the judgment 


of a Single' Judge to a Division Bench,[p. 430, до, 12, Т 


(їй) The object of the amendment of section 54 
was to extend the scope of the right of appeal 
and not to curtail any existing right. (p. 480, col. 1.] 


(v) The right of appeal expressly given by clause 
10 of the Letters Patent has not been impliedly taken 
away by section 54 of the Land Acquisition Act 


judgment of a Division . боов .Tho expris. 


‘ Bion "Division Court" is nob defined ia the 


which is merely an enabling section and was enacted - 


in order to confer'a right of appeal to His Majesty’ 
in Council. [p, 430, col, 1.] 


Latters Patent Appeal from thes. judgment 
passed by Mr, Justiee Martineau, on the 16th 
January 1922, in ot Appaal · ‘No. 29 of 
1920. 


La'a Мо% Sagar, R, B. and Bak^ahi Tot, i 


Ohand, for the Appellants: 
Lala Jat ‘Lal, R. B., Government S 
for the, Respondents. 


JUDGMANT, 

- Sa Di, Lar, C. J.—This is an appeal under 
elausa 10.of the Lotters Patent from the 
judgment of Mr. Justica Martineau’ eonürm-. 
ing an‘awarl meds by-the Distriot- Judge, 
Hoshiarpur, under the Land A«quisition Act. 


The. first qut sion upon which wa ara invited 4 


to express cur opinion, is whether a memoran-, 
dum of appeal from the judgment of a single 
Judge is chargeable with a Court- fee ag 
preseribed by the Oourt Fees Aet. 
section 4 of the aforesaid Act is the only. 
provision.of the law, which deals with. fees 
to be levied in respect of dosuments ta be 


filed, exhibited or resorded ia the High Court, 
and the relevant portion of that seetion is in. 


the following terms :— 
"a" No document of any of the kinds spacified 


in the First or Seaond: Schedule to this Aat 


annexed as. chargeable with feee, shell be 


filed, exhibited or reaorded ір, or shall ba. 
reseived or furnished by, any of the said, 


High, Courts in any case coming before such 
Court in the exereise of. its............juris- 


dietion.........88 regards appeals from the. 


judgment. of two or more-Judges of the said 


Oourt or of a. Division Cour... ... ... ее unless | 


in respest of such doeument there be paid a 
Ice. of an amount not less than that indicated 
by either of the said sehedules as the proper 
fee for such doeument, », 

It ig manifest that an appeal from the 
judgment of, a Single Judge eannot come 
within the seope of this provision, becauss it 


is neither an appeal from the judgment of 
two ог msre Judges nor aa appeal from the. 


Now, . 


.dessribed as a Division Court, 


Statute, but there aan be no doubt that a Divi- 
sion Court must consist of at least two Judges, 
and.that a Judge sitting alone eannot be. 
In this 
в-поєсііоп 1 would refer to section 108 of 
the Government of India Aeb, whish enicts 
that. ‘the jurigdiction conferred upon a High 
Court:may,. 'eubjeet to the rules framed by it,’ 
be exercised by, one or more Judges, or by 
Division Courts constituted by two ог more 
Judges of the High Court., In, Bngland the 
sorresponding phrasa i8 "Divisional , Oourt 
whieh in English. “Law means a Court con. 
sisting oftwo or more Judges which transac's 
eertain business whioh saunot be d' ‘8 20801 of 
by в single Judge. 

Sestion 4 of the Conrt Foes. Aat does, nof, 
therefore, inelude withia its purview an 
app3al from the judgment of a Singls D. nib, 
and we have not been referred (о any other 
law which., prescribes Oourt-feo. for а 
memorandum of appeal of this description, 
There is absolutely no reason woy а distineo: 
tion should have been drawn beiween ап 
appeal under the Letters Patent from the 
judgment of a Single Judge, and that from 
the judgment of two or more Judges, and why 
the former elauss of appeal should have been 
exempted from Oourt-fees. It seems to me 
that this is a casus omissus, but the. Courts 
must administer the law as they find it and 
have, no right to add to, or ТЕЛА from, ib 
on the principle of analogy. 

Upon ће wording of the eaabion, which 
does,nof admit of any doubt, I must hold 
that no Court- fes i is leviabla on a memoran. 
dum of appeal from the judgment of a Singla 
Judge, excapt of courae, the Oourt fee of 
Rs. 2 pressribed for an applisation to the 
High Ooart; and I find that the Allahabad. 
High Conrt as well as the Patna High Court, 
has taken the same view, Vide, Bhadoo! 
Pandey v, Мати Pandey (1) and Raghubir 
Singh v, Jethu Mahton (2), . 

Bofore proceeding to deal with the merits 
of the ease І must adjudicate upon the рге. 
liminary objection raised by the learned 
Government- Advoeate that only. one appeal 


Е is allowed from the award of a District Јадро 


made ina ease under the Land Aquisition 


(1) 68 Ind, Cas, 818; 44 А, 18; 19 A. L. J. 677, 
(2) 66 Ind, Сав, 675; 3 P. L, T, 193; (1922) Pat, 88; 
1 Pat, 884, 
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Ac}, and that asthe appellants ‘hays alraady 
exhausted that right of appeal, they are not 
entitled to prefer another appeal from the 
appellate judgment delivered by Mr, Јазіїсэ 
Martineau, ln support of thia objection Mr. 
Jei Lal plac:s hia relianee upon section 54 
cf the aforesaid Ast which section amended 
by the Lond Acquisition (Amendment) Ast 
XIX of 1921 runs as follows :— 
. “Subject to the provisions of the Ocde of 
Civil Procadure, 1908, applicable to appeals 
from original Searecs, and notwithstanding 
anything to the sontrary in any enastment for 
the time being iu foree, an appeal shall only 
lie in any proceedings under this Act to the 
High Court from the award, or from ary 
part of the award, of the Court and from any 
desres of the High Oourt passed on sueh 
appeal as aforesaid, an appeal shall lis to 
His Majesty in Connsil subject to the provi: 
Bions contained in gestion 110 of the Orda 
of Civil Prosedure, 1£08, and in О, XLV 
thereof." 
' It is contended that this section contem- 
plates only two appeals in proceedings under 
the Ast : — 

(1) An aprealfrom the award of the 


Conrt of first instanes tothe High Oonrt,: 


and. 
(2) An appeal to His Majesty in Couneil 
from &,deeree раней on appeal by the High 


Court ^ 


and that the word only used in the seation 


lends support to the view that no other 
appeal is allowed by the Legislature. I eon- 
Bider that this contention is nof well founded. 
It will be observed that word “only” does not 
restriot the right of appeal but was intended 
to make it clear that the forum of appeal 
in land acquisition caces is always the High 
Court and not the Distrist Court; and that 
it is immaterial whether the amount of 
compensation awarded by the Court of firat 
instanoe does or does not exsead Re. 5,000 
and whether the Court of first instanee is 
the Court of a District Judge or that of a 
Subordinate Judge or an Assistant Judge. 


The result is that the judgments of the’ 


Bombay High Оош% in anchhodbhat , 
v. Oollector of Kaira (8) and Ahmed.’ 
bhoy Habibbhoy v. Waman Dhondu 


(4) Буш. down the rule thet if, in a 


А (ау. 2 Ind, Cas, 492; 88 B. 871; 11 Bom, L, Е, 317, 
(4) 28 Ind, Cas, 614; 88 B. 887; 16 Bom, L, R, 72." 


compensation saya heard by an Assistant: 

Judze tho amount doss uot excəad Hs. 5 0000 

the appasl lies to the Distrist Jourt and поб 

to the High Court, musi now be regardai as” 

obsrlete. It ssems to moe that when an appeal’ 

has b3en preferred to the High: Court the 

first portion of the aforesaid sestion, whieb 
alone deals with the forum of appeal ia [ndia,' 
is exhausteJ, aud in order to determine whe:. 
ther the said appeal із to ba heard by a Single. 
Judge or a Division Beneh, and whether 
the judgment of the Single Judge iB final or ` 
not, we must turn to the rules framed by the 
High Court regulating its jurisdietion, and to. 
the law, if any, governing the right of appeal 
from the judgment of a Single Judge to a 
Division Boneh. Тһе section does not pro. 

fess to deal with either of these matters, 
Now, the rules framed by this Oourt under 
seetion 108 (1) of the Government of India 
Aet provide that an appeal from an award 
ina land aequisition ease is sognizible by a 
Single Judge if the amount involyed in appeal 
does поё exeeed Rs, 5,000 and elauss 10 of 
the Letters Patent gives a right of appeal 
from the judgment of one Judge to a Divis'on 
Oourt. There can be no doubt that’ ths 
desision of Mr, Justica Martineau dismissing 
the appeal preferred by the appellants son. 
stitutes a ‘judgment’ within the i meaning of 
the aforesaid elause ; indeed, sub-seotion (2) 

of section 26 of the Land Asquisition Act 
which has баеп added by: the Amending Act 
of 1921, shows that the sta'ement of the 
grounds of an award is to be deemed to be a 
judgment even within the restrieted sense in 

which the expression is us3d in sestion 2 of 
the Civil Procedure Code, 

It is beyond dispute that olansa 10 of.the’ 
Letters Patent gives in expres; terms a right 
of appeal, and I eannot hold thatthat right has 
been impliedly taken away by sestion 54 of 
the Land Acquisition Act, more especially when 
T find that the section is merely an enabling 
section and wasenasted ia order to confer a 
right of-appeal to His Majesty in Counsil, 
which right was nob, as held by their Lord: 
ships of the Privy Oouncil iu Bangoon Bota. 
toung Oompany Limited ‘v. Oollector, Вањ. . 
goon (5), resognized by the old sestion as it © 


(5) | » Ind. Oas. 188; 40 C. 21: 10 О. W, N. 961; 12- 
M, L. T, 195; (1912) M, W. N. 781; 16.0. L. J. 225; 28 ` 
M, L. J. 76; 14 Bom, L. i; 833; 10 A, L. J. 271, 6 Bun, . 
Li T, 200;6 L, B, В, 150; 89 I, A, 197 (Р. О. ^ 
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existed prior to the Aet of 1921. The obj3ct 
of the amendment was to extend the scopa of 
the right of appeal and not to. cartail aay 
existing right, It must ba remembered that 
sestion 111 of the Civil Proo:dure- Code 
prohibits an appeal to His Majeaty in Council 
from the judgment of a Single J udge of a. 


High Court established by the Letters Patent ` 


and the reason for this prohibition is that an 
. appeal from-such judgment is provided for 
in the Letters Patent, and that an aggrieved 
party should not be permitted tò appeal 


direst to His Majesty in Couneil, but that he 


should in the first.instanee appeal under the 
Letters Patent -to the other Judges of the 
High Court. уа : 
It is obvious that if the preliminary objos- 
tion raieed on behalf of the respondent te 
' aseepted, there would Бе no appeal either to 
a Division Beneh of the High Court orto the 
Privy Counsi!, and l'eannot give өйөө to a 
‚ вопіепіїоп whioh leads to this absurdity. І 
must, therefore, overrule the objection that 
no appeal lies to the Division Beneh: ` | 
The merits of thé ease need not delain'us 
long. -It-aprears that out of a total area of 
2,819 equare feet owned by the appellants ‘the 


Oollestor has asquired 2,002 square feet оп · 


whieh there are thé ruins of six shops, , The 
appellants have beén awarded eompensation 
at.the rate of annas 4 a square foot for the 


.land and Rs. 351 for the bnilding:materials. - 
They contend that not only is the compensa. . 


tion for the land inadequate: but that the 
whole of the area’ should have been aquired 
‚ under sestion 49 of the Land Aequisition Act. 
I aonsider that the learned Judge was right 
in holding that the aforesaid seation which 
relatas to the. acquisition of a par& of a 
building, does not apply to this case, for the 
“shops whieh formerly existed on the land 
have baen lying in ruins for many years, and 


there is at present no strosture on the land ^^ 


which ean be ealled a building, .- } 
` A perusal of the plan, however, shows that 
` the'appellants are entitled to compansation 
for damages suffered by them by reason of the 
severenee of the land acquired from the rast: 


of the land: 16 appears that the remaining - 
land sonsists of & reetangular plot 25 feet by. 


about 18 feet; and в long strip of land about 
5 or 6 fest in ‘width, 


shop, bat this:narrow strip: of -lànd is per- 
feotly useless to the owners-and-I consider 
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| It is true that the ` 
rectangular plot can be used for building ^a : 
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that they are entitled to compensation nof 
only for 2,002 square fest but also for thig 
strip whieh is approximately 367 square feet 
in area. B азе 

‚ As regards the value of the land, the 
evidenee produced by the appellants shows 
that various plots of land have bsen sold in 
the town, in which the property in dispute is 
situate, at rates varying from Re. 1to Ев, 2 
per square feót but there can Бе no doubt 
that these. sales relate|to properties in the 
sentra] part-of the ‘town, about 2th of a mila 
away from the land.that has‘ been asquired 
and, that the -latter property is not во 
favourably situated. At- the same time, I 
am of opinion that the rate of‘annag 4 per 


‚ Вапаге foot ‘for the land in question in 


inadequate, It is difficult in cases of this 
kind Чо arrive at any exact: valuation, but 
in view of al] the material before me, I son: 
sider that: annas 6 par square fcot would be a 


‘fair pries for the land. 


5 Thé result is that the: price of the land, 
namely, 2,002 square feet plus 367-square feet 
——2,969 square feet at the rate of annas б 
per square ‘foot amounts to Re. 888 6; 
and to this must bs added Rs. 351 as the 
prise- of the building materials, the total 
being Rs. 1,289.6. Adding to this 15 per 
sent. on account! of compulsory aəquisition, 
we get altogether (Rs. 1,239-6 plus 185.14.6) 
=Ra, 1,425-4.6. I would asgordingly aotepb 
the appeal and award Rs. 1,425-4.6 to the 
appellants. І leave the parties to bear their 
own costs throughout, 

ABDUL Фарв, J.—I coneur, 

B. D, d 
e. Appeal accept sd, 


| LAHORE HIGH COURT. 

SECOND Оти. Arega No. 234 ок 1922, 
` . , duly 20, 1922, 
Pressnt.:—Mr. Justica Martinean, -` 


23 RAMJI DAS—PLAINTIFF— A P PRLLANE 


' versus Р 
JAI GOPAL Ано oranes —DaRENDANTS — 
А ReaPonpents.: E 
Provincial Small Gause Courts Act (IX of 1887) 
Code (Ав Y 


‹ ' expiry of that year. 


" 3 
fexus 


‚ 482 

“RAMIT DAB 0, JLI GOPAL, 
of 1908), s. 102—Evidence Act (І of 1872), 5, п—8ий 
by holder of «monopoly for damages against previous ^ 


holder; nature of —Appeal, second—Estoppel— Defend- 
ant, whether can plead’ жа of. monopoly, ^ . 


Plaintiff. sued йай: for damages оп "ihe 
allegation that he was under a village’ custom the , 


purchaser from the village panchayat of the sole right - : 
of weighing goods that entered the village during &. 


, particular year, and that the defendants: who were 
ihe purchasers of the right for the, previous year 
had continued the exercise of the right after the 
The Munsif decreed the ‘suit, 
but the Senior. Sub-Judge dismissed it on- appéal ‘on 


the. ground that the na set up by the plaintiff - 


was unreasonable: | . 

' Held, (1) that the suit did nob fall within ‘the 
purviow of Art, 86 (Ay of Schedule II of the 
Provincial Small Cause Courts Act, and ‘vas сортїз- 
able by а Small Cause Court; 


(2). that a. second appeal Was, therefore, barred , 


under the | próvisiona оЁ section 102 of the "Civil Pro. 
cedure Codej E 

(8) that fhe deféndants 4 were no 'estdppád. from 
questioving thé validity of the.custonr by the.mexé 
fact that under it they had themselves purchased for 


` the previous year the right which the plaintiff жш 


to enforce. 


Tek Chand v, Gopal Dedi, , 28, Ind. "Cás. 482; 48. 


P. R. 1912; 127 Р 
réferred to. 


Second appeal, Tom 

. Senior Subordinate Judge, Hesbiarpur,’ dated - 

the 13th Ostober. 1921, reversing that ef the 

-Munsif, First Olars,: Hoshiarpur, dated the 
6th July 1921. 


. F, R. 1912; 180°P. W. В. 191°, 


Lala Padri Das, В. By for.the Appellant. DE 


Mr, Shosiatr Ohand, for the Respondents: .: 
JUDGMENT.—The parties live at Ambota 
in the Hoshiarpur Diatrist and the. plaintiff 


alleged that it has been the custom fori а 


panchayat at that. place each year to: sel]. the 


' > fight of weighing goods. whieh are brought 


into the village to the highest bidder, ' He 
nays. that he was the purchaser of the business 
for the year eommencing on the 5th "Maghar 


; > Sambat 1975, but that the defendante, "who 


"were the purahasers for the previong.. year 
continued doing the busiress after the expiry 


' - of that year, and he, therefore, elaims Rs. 180° ` 


as damages. > The First Court passed a decree’ 


for Вв, 120 but the Senior Subordinate Judge ` 


on -appeal has dismissed ‘the suit on the 
ground that’ the eustom relied on by the 
. plaintiff, which orestes a-monopoly in favour 


of the person who pays the- highest sum „to. 
is an unreasonable éuatom | 
. whieh eannot be recognised by a Court of. 
The plaintiff has filed a second ‘aippéal, xi 


tho panchayat,- 


` Daw. : 
and it is contended ^ on his behalf. that the 
ait yes “po “rlelaseed : nii falling indor.: 


D 


cd ОАВЕВ, | "E 


а déeree of. the; 


à (1922 


Art. 35 @) of {һә Second Sohedvlg ta СЕ ІХ 
1887, and that, therefore, the Sent or Sab. 


- ordinate Judge had по intisdintion; to hear the , 


'appeal, ` 


Art, 35 (h) épplies t3 giis for som setsa. : 
tion for inducing a reraon-to break a sontraat a 


made with the plaintiff. The pre egent « aago, 13. 
' not one ‘of that-nature. 
` tioni is merely that tha defendants went on. 
, doing the: work of weighing goods. when: they 
had пэ right to do ro, and Art, 35 (k) has до. 
apalisation, The suit ie, e3nse3uently,.a ‘Small: 
“Cause and: no.second appeal lies. 1 

16: is „urged that the appeal shovli ba 


t 


‘treated, ‚аз а revision, and the ground ‘on - 


“whieh inferferenee i in revision is asked for is 
that: the lower -Appellate Court ' has not 
desided the question raised by the plaintiff i in 
the Firat Court. Whether tho. defandan!s 


Bare estopped from pleading .the invaU йу ` 


of the. cus'!om by their own act in having 
themselves. bought the right of weighing gonis 
" for the year ending 14'h Magka: 1975 
ia asscrdanss with the vary easton: which. 


they: now dispute. A hava, however, ‘heard | 


argumonts on the question of estoppel cand 


there is no nesessity to remand the eise, Pu 


. The. defendants’ ast doesnot, in my-opinion, 
operate, as an estoppel - under gestion 115 of 
‘the Evidenco Act, In the firat plaee, it was 
not done with the’ intention of- indusing 
other persons to ‘buy the right of weighing. _ 
"goods for subsequent years. 
place, it. was not the . fast of the 
defendant's buying the. right of doing the 
business for the. year ending 14th Maghar. 
Sambat 1975 that induced the plaintiff. ta. 
buy it for the - following. year. In the ' 
third plass, the belief. which: is gaid:to have. 
been .induoed іа the plaintiff by the di fend: 


In the sesond~. 


Й 


‘ant’s” act, namely, that the oustom- of selling ` ү: 


‚ the right of, weighing goods to the highest.- 
"bidder was a valid custom, was-not suoh à 
belief as is referred to 
the -Evidenca Ast, that is to: взу, а belief. 
in the truth of a thing which: means s` 
‚ belief, in a ‘fast—seo Tek Ohand v. Gopal 
Devi: (1) and Woodroffe and Amir Ali'g:- 
Law of Evidence, 7th Edition, page 822, _ 

I hold, therefore, that the plea of estoppel ' 
in this aasa is not tenable, 
faila: ‘and is dismissed with eost, : 

‚К.С Appeal dismissed, 


(1). 18 Ind, Cas. 482; 46 Р, R, 
. 1912; 180 P, W. B, 1912. 


in. seotion 115° of- 


The - “appeal 


1912; 127 P. L, Be’, 


The plaintiffs. allega. z 


N 


^ 
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.MADRAS HIGH COURT. 
Civi, Revision Petition No. 238 oF 
.. . 1922, 
2n September 8,1922. — .. Е 
Present:—Mr, Justico Verkalasubba Као. . 
R. VARADACHARIAR—PErITIONER 

бу a тз. „|, 
©. В. KALYANASUNDARAM IYER-- , 
RESPONDENT, , д 

^ Legal Practitioners Act (XVIII of 1879), s, 86 Tout, 
alieged, inquiry against — Procedure— Petition, formal; 
for inquiry, necessity Jor—Hvidence required, nature. 
of—High Court, interference by, pending inquiry... : 
An inquiry under seotion "6 óf the “Legal Practi- 
tioners Act toinclude a person in the list of touts is’ 
not governed by the procedure- prescribed by О. YTI, 
T. 11 of the Civil Procedure Code or by the procedure. 
regulating the conduct of enquiries under section 
107.112 of the Oriminal Procedure Code, or óven that 
for an inquiry under section 14 of the Legal Practi- 
tioners Act against a legal practitioner. [p. 485, col,- 
Seotion 86 creates a spacial jurisdiction, buat does 
not define the details of the mode in which that‘ 
jurisdiction is to be exercised’ The course, therefore, . 
to be adopted in an inquiry under the section should 
be such as would do substantial justice to the parties . 


. brought before the Court, [p. 436, col, 1.] 


Hari Charan Sarkar v. District Judge of Dacca, 6 
Ind. Cas, 327; 11 0.0.7, 5:3 8$ p. 018; 11 Or. 1, 3. 
820, followed. е ; - 


No formal petition is necessary for the Judge to. 
initiate proceedings under the section, nor does the 
section contemplate the сазе, of a private party 
making definite allogations against an alleged tout. 
[p: 480, col. 1,]. e 

AConrt acting under section 36 of the Legal 
Practitioners Act would sufficiently comply with its 


provisions if it called upon the alleged tout to show, 


cause why his name‘should not be included in the 
list, provided an opportunity was given to. him to 
rebut the evidence tendered and otherwise to place 
his ense before the Court. [p. 435, col, 1] i 


The phrase “evidence of general repute” in вес. 


tion 36 of-the Aot indicates that itis nob,necessary - 


to prove specific aots on the part of the alleged tout. 
Гр. 436, col, 2.] . › : х 


Wheres Court ‘id moved to take proceedings 
against a person under’ section 36 on allegations 
neither clear nor definite but the petition contains & 
prayer to declare the réspondent а tout, and pro- 

_ceedings are initiated, the alleged tout being asked to 
defend himself under the section, and there is legal 
evidence on the record on which а person could be 
declared, -tout, the procedare- adopted is neither 
irregular nor without jurisdiction and the High Vourt 
will not, before the termination of the inquiry in the 
lower Court, interfere in revision under section 116 
of the Civil Procedure Сойе to quash the pending 
pioceedings, [p: 437, col, 1.1 . К 
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Petition, under: sestion 115 of Ast V of 


"1908 and Seation 107 ‘of the Government 


of India Ast, praying the High Court to 
revise an order, dated the 41ћ March 1922, of: 
the Distriob Court, Coimbatore, in Original 
Suit No. 26 of 19227: " 55 
FACTS appear from the judgment. 
* Mr. О, P, Ramasami Iyer, -Advoeate-Gene-’ 
ral, Messre. K. Bhashyam: Iyengar and Veera- 
raghavi Iyengar, for the  Appellant.— 
This ia an appl cation to' revise'an order of 
the District Judge, Coimbatore, refusing to 
dism‘s1 in demutrer a p2tition to deslare в 
perscn B teut, J akall assume all the alloge. 
tions in the petition аге `(гпе; The question 
is if there is ary case legally laid against 
my ‘sient. A "tout" is defined in sestion 2 
ofthe Legal Prastitioners Ast аз а person 
who proeures the employment in avy legal 
business of apy legal prectitioner in consi: 
deration of ary ‘remuneration moving from 
suah practitioner.’ The scope of tha 
prto:edings has been entirely miseoncsived 
by ihe petitioner who ‘moved the lower 
Court. The learned Judge has also mis- 
under stoo ithe legal effect of the action hs 
wis: taking. ; 
> The allegations in the plaint are of the 
vaguest ‘kind, the evidense let in equally 
indefinite and the eharge contains no manner 
of details. except that my elient is going to 
be desisred a tout. There is absolutely по 
evideu.ce of any ‘procurement of business by 
my olieut ‘to a Vakil in eonsideration: of 
remuneration, EROR 
. "Though no spesific prosedure is laid down 
in the aet for tout procsediogs, still the 
ordinary prinsiples of justice and fairness 
must be observed. "The man does not know 
the case be is asked to meet. ` ' 
There is то reason why the procedure of 
an ordicary suit should not ba followed 
(О. VII of the Oivil Procedure Code) where 
the plaintiff can be compelled to state the 
facts giving rise to в eanse of action. ; 
Analogous sases of sesurity proseedings 
under Chapter VIIL of the Oriminal Prose» 
dure-Cade ean be looked to, Rottamiddu Range 
Reddi, Inve (1), Nagireddy Kondareddy, In ré 
(д. in proseedings under the Legal Pras- 
titionars Act Courts have always insisted on 
'elear speeifisation of the eharges. Notice 
iy 29, 48 M, 450; 88 M. L. 2, Q7; 11 
an at ps i 364; (1920) М. W. М. 308. 
(2) 41 Ind, Cos, 990; 41 М. 246; 18 Or, 1, 1, 818, 
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must be given of the spesific charges the 
man has to mest, Ganapathy Sastry, In re 
(3), John Thompson of Моштвіњ, In the matter 
of (4), Suryanarayana Atyar v. Sitharama 
Bastri (5). 

The proseedings havé baen soadasted 

without.regard to the elementary . rules. of 
justise. 
. My elient is considerably handicapped and 
prejudised by the course adopted. . Evidense 
in the ease was then read to show it was 
all of a hearsay sharaster and did not ‘relate 
to any ofthe ingredients for making him a 
tout snd it cannot be legally acted upon. 
Evidenee впећ as is necessary under Mes Act 
is entirely absent. 

The next question is, has the Ocurt juris- 
distion? That the High ‘Court has’ power: 
to interfere i in interlocutory matters under 
seation 107 of the Government of India Aot 
is now well settled, Sea Kuppusamt Atyar, 
In те (6), Subramania Iyer v. D. strict Magis- 
trate of Salem. (7). . 

The latter waa а case where a Benoh cf (ites 
Judges quashed proceedings inatituted against 
&.Vakil on the grcund that the allegations, 
„even if true, did not amount to ' niecond ust. 
There are other eases where High Ооо 
has interfered in eases of proseedings against 
facts, Sundar Upadhya.x. "resident ‘of the 
Muktears’ Association, Ohapra (8), Siddeshwar 
‘Boral, In re (9), Somayajulu Ramamurthi, In 
. тв (10), Jounalagedda Sambayye, In re (11), 
- Keramat Ali v. Emperor (1х). 

_  Mesers. T. В. Ramachandra Iyer -and q. 
M, ‘Krishnaswamt Iyer, for the Respondent.— 


The relevant section is not seetion 2 but. 


section 30 which in itself is self-contained 
and lays down the procedure in cases of 
touts, Tho cases of legal practitionera and 
° И á 


(8) 8 Ind, Cas, 844; 6- M, L, T. 263 19 M, L, J, 604 
11 Cr, D. J. 204. a: 
(4) 14 W. R. 257, 6 В.І, В. 180, 
(6)6 M. 1.7. 142. - 
» S. rir A 89 M. 501, 28 M. L. J, 605; 2 
;1 898; (1915) M, W. N, 
Or, L, J. 417. | i 97 i 
' (T) 55 Ind. Cas, 198; 38 М. L, J. 280; 11 L. ү, 192 
(1920) М. W. N. 105; 21 Or, L. J. 246. . 
(8) 11 Ind, Cas. 432; 15 С, W. N. 1009. . 
"(io Ad Tod, баз, 25 
10) 17 Tad. Cus, 261.1012) М. W, N, 
т, T. 259. iC ) W. N. 959; 12 М. 
(11) 28 Ind, Cas. 918, 
(12) 62 Ind. Oas, 829; 22 Or L, z. BED, - 
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acoused stand -on absolutely different posi- 
tion. The latter are sapable of proof, A 
ease against a tout in ‘the striet meaning of 
the term cannot be’ proved at all in the 
ordinary course. In the nature of things 
avidense won't be available. The “law .has 
hensé provided in the clearest terms’ that 
the Judge -has merely to be satisfied by 
evidense of general repute ‘or otherwise that 
a person is a habitual tout. 

"The petition in the present case might be 
ill-drafted. But it is super finous: >The Court 
There is ample evidensa 
of general repute as to this man's asta ad 
tout.- (Evidense was then referred to). All 
that the alleged tout.can insist on is ‘to’ be 
allowed an opportunity to show eauge against: 
the inclusion of the’ man in the list , 9E 
toute. Definite allegations are поб nEQàB- 
sary under the law. Specific instances have, 


. not :got to be given. - 


Evidence of repute .is enough. More is^ 
not певеввату or possible, There ` ia „до. 
anslogy with other cases, - И 

The order is of an intarloeniorg оһатаоч er 


and thera is no justice or substance in the. 


petitioner’s ease. : 

‘The order ean be made by -the Distriet 
Judge if he is satisfied that the man is a tout. 
Insuffisieney of evidenes is not a ground for 
interferenee in revision. The matter, more- , 
over, is of an administrative charaster and, 
except in very atrong patent cases, tha High 
Oourt won't interfere, espeeially at an inter« 
Idcutory stage. - | 

JUDGMENT.-—I have heard very full 
arguments, and I proseed to deliver judgment 
at once, 

This revision petition arises out of, and 
is connected with, an-applioation made to the 
District: Court of Ooimbatore by the .re: 


Е spondent, a High Court Vakil, to take astion 


under section 36 of the. Legal Practitioners 
Act, XVIII of 1879, against the petitioner 
who was alleged to be & tout. 

- The petitioner: eomplained that the 
petition fled by the respondent was defective, 
that it did not contain neseasary partien- 
lars, and that, even if all the allegations 
mada in. it against him were true, he woul 

not bea “tout” as the word is defined in 
the Ac’, and he applied to the Distriat 
Court that ‘the petition might be rejested 


‘on the ground that the allegations in the 
petition could not sonstitute the: basis of 
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an enquiy Tae Distrist Mansif dismissed ` 


the soplisaticn and ib his bean argued 
bsfor& me that the Distriab Judge had no 


jurisdistion to proseel with the enquiry, ` 


and that he, atany rate, acted with material 
irregularity: iu refusing to ordar pirtienlara, 
I havé baen asked to quash the prossedings. 
The learned Advosate-General on behalf 
of the petitioner árgued very foreibiy that 
it was apparent from the petition filad by 
the respondent that the latter had very 
indefinite вопозрііопз regarding а tout, that, 
while making irrelevant imputations, he did 
noi evan ‘suggest. that the pstitioner was 
guilty of any азба whieh would be improper 
under the Aat, that the respondent's objest 
appeared to Ъз to maka allegations with a 
view to areate preiudise and” that 
carefully avoided givisg any particulars or 
making ‘any definite aud clear charges, 
With this criticism of tha patitioa, I 
entirely agree. It was argued, on tho 
analogy of .O. Vil, r. 11, Oode of. Civil 
` Prosecure, tha: the petition should have 
b»en rojected. This a"gnmsn*5 wonld, no 
азар“, be sound if the proseelinga ware 
betwen two parties as in the oase of a 


eivil suik. Under section 33 of the Legal . 
Practitioners Aot, 1879, it is not neecssarg 


that there should be a petition at all, It 
does. nòt eontemplate the сазе of a private 
` party; making definite allegations against an 
alleged tont. I must, therefore, regard the 
petition filed in this oase as a superflaity. The 
District Judge is authorised to frame and 
publish lists of peraons proved to his satifae- 
-tion habitually to ast as touts. No prceadare 
is laid down and the seotion merely provides 
that no person shall be included inany such 
list until he has had an opportunity of 
showing sause against sush inolusion, 16 
is important to bear in mind that oevidenca’ 
on- whish the Distrist Judge may ac! 
under the saction, may bə "evidense of 
general repute.” It ssems.to ma that 
the: Court aeting under sestion 36 would 
sufficiently comply’ with its provisions if 
it oalled.upon the alleged tout to show 
'eause. why his name should not ba ineluded 
in the list, provided an opportunity was 


given to him to rebut the evidence tender- | 


ed and otherwise to plase his ease before 
the .Court. Although the petition filed 
by the respondent was defestive, it referred to 
‘section 36-of the: Aet and eontained a prayer 
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that the petitioner should Ыз declared a 
tout, The petitioner had notices cf tho 
nature of the proseedings institute! agaiast 
him ani he slearly koew that he was asked 
to defend himsalf in respect of astion 
taken undar section 33. | Moreover, the words 
“ Bvidense of general rapute ” in the 
section indicate thatit is not necessary to 
prova specific acts on the part of an 
I am, therefore, unable to 
aecapt the argument that О. VII, 
'r, 11, Code of Civil Prosadara,-is applicable. 
"The next argument of the Advooa'e- 
Ganeral was, thai the proc»lure laid dowa 
in sections 107 to “112 ‘of the Code of 
Oriminal Procedure, 1898, should be follow- 
ed in an enquiry of this kind. I'eaunob 
accept thissonten'ion,. In secsions 107, 108 
109 and 110 ossur the words, "The Magistrate 
may, in the manner hereinafter provided, 
require sueh peraon to show sause,” section 
112 provides the manner, it enacts "When а 
Magistrate asting under sestioa 107, section 
108, section 109 or eection 110 deems 
it nesessary to require any person to 
show oause noder such sestion, he shall make 
an order in writing, setting forth the sub- 
stance of the information-reeeived * ы 
* "and sestion 115 req&ires that every 
‘summons or warrant shall be assompahisd 
by а eopy of the order- made under sestion 
112. x T n . ` 
It willthus Ъз sean that їп raspeet of the 
procaedings under these seations of the Code 
of Oriminal Procedure, the law has made 
the obaervanes of certain rules imperative 
and it seem3 unreasonable to hold, in the 
absense of similar provisions in the Logai 
Prastitionera Act, that an enquiry unier 
section 33 of that Ast should be conducted in 
the minner preseribed in the Code of Ori- 
minal - Procedure regarding enquiries altoge- 
thor of a different nature, р 


Tt was nex} argued that the Distriet’ 
Judge should have followed the prosedures’ 
laid дото іп regard to charges of unprofer- 
sional condnct against legal prastitionsra. 
This argument again seems to be untenable, 
Section 14 of the Legal Prastitioners Ast, 
1879, deals with such charges. It prescribes 
a very definite procedure. It vaya “if any sush 
Pleader is sharged, the presiding offiser shall 
gend him a copy of the sharge." "ie 
further provides that sush eopy shall bg 
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‘served upon the Pjeader at least 15 .days 
, before the. date of hearing, The contrast 
between seation 14 and sestions 30is very 
` marked and I eannot _import into the latter 
words | 
former. £ 


What then is the. duty of the Üourts in’ 
regard to an enquiry , under restion 36. I. 


think the answer is eontained in the follow- 
ing passage in the judgment of Mookerjse 
and Caruduff, JJ., in Hard Oharan батат. 
у. District Judge of Dacca (13): 


" The position, therefore, veduses itself 


to tbis,- Section 36 of the Legal Practitioners. 


Act creates a special juriadictior, , but 
does - not define the detaila of the mode 
in which that jurisdiction is to be 
exercised, What eouree..i8 the Oourt to 


рогаце Р, The. obvions answer, is, that the, 
,aourse to be adopted should “be suoh ss 
would do substantial justice to the parties 
brought before the Court." . 

„1 accept, with great respost, “the principle 
enunciated in this passage, . 

* I shall examine, , with “referenca. to the, 
facts of this ease, in the words quoted above, 


whether. the course adopted - i» . Buch 
as- wil do substantial justice... to. . he 
petitioner. . Jt is no doubt С that. 


several applications made by the petitioner- 


were rejected by the District Judge. His 
applisation, that the orosa-examination of 
the respondent’s witnésses might be reserved, 
was. refused, Further, it was represented 
to the Distriot Judge, that, if the respondent 
was examined first, . the petitioner would 
be able to know what the definite charges 
against him were and, therefore, the Court 
' should take the evidence of the respondent 
before other witnesses were examined in 
the case. Even this application was dis- 
missed, In the, cirenmstances, : it would have 
been more satisfactory if the Distriet Judge 
had complied with at least one of the requests 
of the petitioner. This was not done. The 


' ' opposition of the respondent was clearly not 


' bona fide, This is proved by the ‘sequel. 
The respondent examined several practitioners 
in support of his aaee that the petitioner 
. was stout, Those witnesses spoke gererally 
to the fact that the petitioner was interesting 


. (18) 6 Ind. Oas. 82/7; 11 0, L. J, 518 кы 518.11 Cx; 
І. J, 820. А "X 
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himsslt in litigation -whieh was not his 
own, that he was generally seen .in Court’ 
helping parties, giving inetrustions to Vakils 
and so forth, 
mush within the respondent’s knowledge 
as witbin the knowledge of any Pleader 
examined. Still he closed. his case without. 
himself giving evidenee although it- was. 
“at. his. inetanee that’ the proseedings 


. were initiated. Bnat these are not matters 


whieh must weigh with me in dealing with : 
thia applieation. 

~The question is:—“ Has any ease been made 
out for.my interferenes P . On the 4th March, 
the District Judge made the order to whieh 
reference bas been made ‘stating that the 
details given.in the petition were suffieient 
and that the enquiry shonld proseed. Оп 
the same date ‘two witnesses for the. 
respondent were examined. On the 7th three 
more ; : on, the 9th -and .16th, five farther 
witnesses were examined, The petitioner 
erosa- examined · the witnesses at considerable 
length. Не: had.ample opportunity to as- 
certain what the eharges against him were. 
Tbe witnesses were not examined at a streteh 
from dsy to day and after the respondent 
closed bis case on the 16th of Marah, 
the. petitioner commenced to examine his 
own witnesees from the 27th of Maroh and 
the sivil revision’ petition was filed in 
this С ‚отб оп the 25tb of March. . From thess - 
facta, if is clear that the petitioner aou!d have 
no legitimate saomplaint inregard to the courae 
adopted. 

I have olosely examined the evidenee aud 
I shall азу nothing about it which is likely: 
to prejadiee either party ; but I ваппоё aecept 
ihe argument of the learned Advosate- 
General that there is no evidense to sustain ` 
a charge, It will be for the Distriet Judge 
to act cr refuss to ast upon the evidence bat 
1 cannot say that there is no material -on 
which he can proceed, 

On behalf of the petitioner several eases 
were referred to as authorities for the pro- 
position that the High Court oan interfere 
in revision with orders made under saotion 
56 of the Legal Praatitioners Act. I 
agres tbat the High Court bas undoubted 
_ power (о interfere. When the lower Courts, 
asticg ‘cn no legal eviderce whatsoever, 
deol: re a person to bea tout the High Court 
in the txerei*e of ita revisional powers oan 
get aside the orders, See Sundar Upadhya v. 


These -faets, if true, were ав .. 
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-President of .the Muhtears' 
Ohapra (8), Siddeshwar Boral, In re (9),.Sona- 
yajulu Ramamurtht, In re (10), Jounnla- 
‘gidda Каз bayye, Iù re (11) and Keramat AU 
. V. Emperor (12), 
‘boaring upon the question under considera- 
tion. : 

‘Several other eases were sited by the 
‘learned  Advosate-General. .Of tbese 
Ganapathy Sastry, In re (З\, John 
Thonpson cf Moulmein, In the matter of (4), 


Suryrnorayana Aiyar v, Sitharama Sastri (5) . 


desl with. obarges ' made ‘against legal 
préotitioners and Kottamiddu Ranga Reddi, In 
‘re (1) and Nagireddy Kondareddy, In re (2), 
, relate to proeeedings under seetions 167 to 
5 112 cf the Ocdeof Criminal Prosedure, For 


reasons already. given by me these authorities ' 


‘are of little assistanse. 

I am, therefore, not prépared to hold that 
the Distriat/ Judge either usurped jurisdis- 
‘tion which be did not possess or asted with 
material irregvlari'y. I would, therefore, 
refuse to quash tha proceedings, but I would 
observe that, if the petitioner should desire 


Чо cross-examine further any of the witnesses ` І 


that have already been сговв.өхатігей, the 
Distriet Judge should give him the necessary 
feoility. I may add that Mr. T. R. Ramae 
chandra Tyer has, on behalf of the re- 
spondent, expressed his willingness ёо: pro- 
duae ` any witnesses required for further 
eross-examination, 
‘I dismiss the sivil revision . petition and 
„Ido not propos» in tbe’ circumstances to 
‘make any order as to eoste, 

Y. X. V, 


p Ops ` Petition dísmisied. 





LAHORE HIGH COURT. 
Co Revision Peririon No. 992 or. 
; 1922, 
_, Ostoker 81, 1922. 
Present: —Mr. овое Маг tiaeau. 
‘ARJAN: MAL AND OrBERS—ÜOa3Y!OT3— 
PETITIONER] 
P^ _, VISUS. . 
7 ` EMPEF ОВ,— RrsroNDE. T. - 
. Penal Code (Act X XLV of 1860), 88, 21 (it) 176, 
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189—Village Ohaukidar, whether . public servant— 
Charge and trial under s. 189—OConviction altered 
on appeal to one under 8 176, legality of 


Lo 
A Village Chaukidar i8 not an officer of (Govern. 
ment, and is not, therefore, a ‘public servant’ within 
the meaning of section 21 (eighth) of the Penal Code, 
[р 487, coh ?,] 
' The conviction of в person tried. for an offence 
under section 189 of the Penal Code and not called 
upon inthe Trial Court to answer a charge under 
section 176 of that Code ` cannot be altered on 
appeal to a conviction under the latter section, inas- 
‘much as (7) the offence under sectjon 176 is one of 
a different nature from the offence under seotion 189 
. and is constituted by an entirely different set of 
facts, and (И) a prosecution for an offence under 
section 176 requires sanction under seotion 196, 
Criminal Procedure Code, while such sanction is not 
necessary for a prosecution for an offence under 
section 189. [р. 488, col. 1.] 


Petition, under seetion 439 of the Orimi- 
‘nal Procedure Oode for revision of an 
order of the 1)istriot Magistrate, Ludhiana, 
dated the 22nd June 1922, modifying that 
of "the Magistrate, Second Class, Ludhiana, 
‘dated the 6th April 1922, 

Mr. Zafar Ullah Khan, for Sheikh Nas 
Muhammad, for the Petitioner. 

"Lala Mehr Ohand Mahajan, for the Govern: 
ment Advosate, for the Respondent. 


JUDGMENT.—This ess8 із eonnested 
with в case whieh forms the anbjeet of 
Oriminal Revision No. 993 of 1922. The 
latter ease relates- to a - eonvietion of some 

' ‘Lambardars of Dhapali in the Ludhiana 
district for au offence under sestion 176, 
Indian Penal Code, which consisted in their 
omitting to give information ta the Polise 
of the death by drowning of a boy named 
Harnam Singh, The petitioners in the 
present case were sharged with and con. 
"viested of an offence under `вевііоп 189, 
Indian Penal Code, the allegation being 
that they held ont threats to Wazira Chawuki- 
dar for the purpose of indusing him to 
refrain from reportiog the deceased boy's 
death to the Poliee. On appeal the . Dis- 
trict Magistrate. held that there was no 
offenee under sestion 189, Indian Penal 
Code, as a Village Ohauksdar was not an 
О авг of Government and was, therefore, 
not a publie servant within the meaning 
cf section 21 (eighth), He found that the 
petitioners and the Lambardars had entered 
into & conspirasy in pursuance of whish 
the latter omitted to report Harnam Singh’s 
death and he ascordingly . altered {the 


' ent sat. of facts and ав 
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‘convietions under gestion 176/109, "Tüdian 
Penal Code. 'The- offense whieh the peti- 
tioners are slleged to have committed under 
‘section 176/103, Indian Pensl Oode, by 
entering into a sonapiraoy with the Limbar- 
` dars not to report the boy's death is one 
of ‘a different nature from the offense under 
"section 189 with which they had been eharg- 
“ed. and is _constitiited . by an entirely differ. 
the -petitioners 
"were not aajled upon in- the Trial Court to 
„answer a sharge of an offenee under seation 
“176/109 I do not think that the District 
Magistrate. was justified in appeal in alter- 
- ing the- eonvietionm- to sonvictions under 
© those seetions. ` А farther ` reason” for not 
altering the findings would bé that a pro- 
secution for an offence under seetions 176/ 
109, Indian Penal Code, requires sanction 
‘under ssetion 195 of the Criminal Procedure 
Code, whish it is not necessary for a pro- 
seeution for an offense under. section 189, 
Indian Penal Ocde.. 

It ig argued for the Orown that the 
convietions for an offence under sestion 189, 
Indian Penal Ocde, should have been main- 
tained but I think that the Distriet Ma- 
gistrate’s view that-co offence under that 
sestion had been committed, was  eorreat. 
- I accordingly accept this application, set 
aside the eonvistions and gentenses, and acquit 
the petitioners, and. direet that the Buon if 
paid, be refunded. А 

8. р, 

Application accepted, 
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.Bupertor Magistrate, whether can return case to Magis- Я 


rate submitting it, 


. Under section 346 of the Griminal Procedure ‚ Code 
a superior Magistrate cannot simply return a сазе to . 
the Subordinate Magistrate from whom ‘it comes,- 
he must refer it to some other Magistrate or dispose 
of it himself, [p. 439, col, 1.] - 

Queen-Empress v. Fakira, Rat. Un, Cr. Cas. 49; 
Cr. Rg. 11 of 1890 and Queen-Empress у. Purshotam, 
Rat. Un, Cr. Cas, 554; Cr. Rg. 39 of 1891, followed. 

Petition, praying that in the circumstances 
stated in the Letter of Reference, dated the 3rd 
April 1922, the High Court will be pleased 
to quash the eommitment made in P, R. 
No. 6 of 1921, on the file of the Oourt 
-of the Sub-Magistrate, Adoni. ` ' 

Mr, J. C. Adam, Publis Prosecutor, for the . 
Crown. 

ORDER.—The Sessions Judge; Bellary, 
has referred a committal by the Sub.Magis- 
trate, Adoni, in P. В. No. 6 cf 1921 
as illegal in the following: sircumstances, 
The case apparently was eharged, ‘in 
the first instanee, before the Sub.Magis- 
trate under sestion 393, Indian Penal Code. 
When ‘the evidenee was taken the Sab- 
Magistrate entertained some doubt as to 
whether that seetion applied cr whether tha 
proper sectiors were not sestions 148 and 427, 
Indian Penal Code. Нә, therefore, fai Be 
mitted the case to the First. Class Sub. 
Divisional Magistrate urder gestion 846, 
Criminal Procedure Code, he apparently not 
being a Magistrate of the Firat Claas competent 
to try an offense under section 148, Indian 
Penal Oode. The Sub Divisional Magistrate! 
returned the records to him with an order, 
of whieh we may at onte and quite apart 
from the legal objestion to it, express our 
atrorg disapproval. The order runs as 
follows:—‘“Ihe Snob-Divisionsl Magistrate’ 


. declines to transfer the ease to the file of 


MADRAS HIGH COURT, 
Cna'uINAL Misositamgous Patition No, 220 
. ок 1922, 
- Septen ber 6, 1922. 
Present:—Mr, ustica Oldfield and ` 
. Mr. Justiee Ramesam, , 
„Tae SESSIONS JUDGE or BHLLARY— 
REFERRING OrrFiCuR— PETITIONER 
"^ veraus 
KOTI UR Pe A AND OTHERS — 
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M Oriminal boite ‘Code (dct F of 1898), 8. 846 


another Sub- Magistra'e.” - This is a distinct 
point into which. we need not enter, Hethen, 
however, says: “As regards the seetion under 
which the offenee, if proved, is likely to fal], 
the Sub Magistrate is reques:ed to study the 
commentary carefully under sestion 379 cf 
the Indian Penal Code," This sort of elusive 
adviee to а Sub Magistrate from a superior ` 
is- worse than useless, and, moreover, by 
returning the oase for disposal to him the 
Sub Divisional Magistrate failed in his own 
різі ашу, For, under section 346, Crimi- 
nal Prosedure Ocde, the duty of the Sub. 


-Divisional Magistrate is clearly stated -as 


^od. LXIX] | 
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being "either, ifso empowered, to try the 


ease referred to him himself or to refer it . 


to any Magistrate subordinate to him having 
jurisdistion, or to commit the aseused for 


trial.” 1t may be-urged that the Sub Magis- ` 


trate, who sent up the ease, was subordinate 


to the Sub-Divisional: Magistrate and that - 


` this order was .in. effest a. reference to 
bim, If so, the referenca should have 
been made explisitly and with some distinet 
indisation of what.action the Sub-Magis- 
trate was to take, not with an obseure in- 
janstion, which could вога по real guidanca, 
But, further, there is authority, with whish we 
respectfully agree, iu the cases in Ratanlal's 
Unreported Criminal Oases at pages 499 and 
554, [Quesn-Empress v.. Fakira (1) and 


Quesn-Empress v. Purshotam (2)] that & 


superior Magistrate sannot simply return 
а ease to the ‘Subordinate Magistrate 

' from whom it, somes, but must refer it to 
some other Magistrate or dispose of it 
himself. | 

1р these cirsumstanees, the committal by 
the Sub-Magistrate must be illegal, inas. 
much as his jurisdietion was determined 
when he submitted the ease under seation 
346, Criminal Proosdure Code, and was not 
revived by the subsequent order of return to 
him. ' | 1 : 

The resord is returned, Ths case must 
go to‘the First Class Sub.Divisional Magis- 
trate in order that he may deal with it 
in any one of the ways parmitted by 
‘gestion 846, Criminal .Proc»dura Ooda, 
either by trying it -himaelf ог commitiing 
‘the assuxed for trial or, if- he thinks fit, 
‘by referring it to any Magistrate subordinate 
o him ‘having -jurisdistion, that is, as we 
understand it, jurisdiotion to try the offensa 
which, in the opinion. of the Magistrate 
making a reference under section 346, Ori- 
-minal Prosedure Oode, appears to have basn 
‚ committed. . :. ewe nm Ё * 
7 тх. У 

N.H, | 


. Record returned: 
(1) Bat, Un, Or, Cas. 493; Or. Rg. 11 of 1890. 
- (2) Bat. Un, Or, Саз, 654; Or, Rg, 30 of 1891, 
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LAHORE HIGH COURT, 
Овтмїнат, Arrear No. 593 or 1922. 
. . . Oetober 30, 1922. 

Present :—Mr, Justice Soott-Simith and 
Mr. Justiee Harrison. 
BANTU лир OTHERS —COXYIOIS— 

Е APPELLANTS 
versus 


EMPEROR—Rusropanz. 
Penal Code (Act XLV of 1860), s. 808—-Murder 
Knowledge. , 


A man who deliberately strikes à blow with а 
weapon, such as a takwa, on the head of another who 
is held in position, so that he can make no mistake 


аз to what he is doing, must know tliat-his act is so 
.imminently dangerous that it must in all probability 


cause death, and the circumstances are aggravated 
when the murderer is not one of those taking part 


in the original quarrel. [p. 440, col. 1.] 


1 
ingh v, Emperor, 22 Ind. Oas. 754; 3 P. L. 
x. 191,4 P. W. R. 1914 Org 15 Cr, LJ, 178, dis- 
tinguished. Н 
. Appeal from an order of the Sessions 
Judge, Lyallpur, dated thé 214 June 
1922. z : 
Mesara, Anant Ram and G. 8. 
the Appellants.: 
' Mr, Oarden Noad, Assistant Legal Romem- 
branser, for the Respondent. 


Salariy2, for 


JUDGMENT,—On the afternoon of tha 
43h February’ 1922 one Manak was 
playing the game of gulli-danla (tip-cat) 
in the chawk of Chak No. 67 J. В. Tho stiek 
with whish'he was playing fell into the house 
cf one Moti, Manak went in to fetch it and 
there had some words with Pakhar Singh 
and his nephew Jagindsr. Не same out of 
the housa and they both followed him, 
Pakhar Singh ealling his two remaining 
nephews Bantu and Santu to some and 
help Manak play gulli danda as he would 
notstop hie game, Pakhar Singh then eaught 
hold of Manak by.the hair and on one Karora 
Singb, who lives near by and is the unele 
of Manak coming out to. see what was 
happening Jagindar caught hold of "bim 
‘by the hairalso. While these two men 


- wero both holding down their two ‘victime, 


Buntu and Santu' eame ont of the house, 
both of them "earrying fakwos and while 
Manak and Karora Singh were held in 
position, Bantu struek a blow on the head of 
Manak . which killed him, and Santa struck 
Karora Singh on the bask oausing a gri ovous 
hurt, whieh did not prove fatal, 


440 
PERMULLA YNXEATASUBBIAB, In те, 
Sush are the faets which ara proved by the 


evideras of the eye. -witnesses, Karora Singh, . 


Bishen Singh: and Hernam Singh beyond 
all. manner cf doubt; Two witnesses were 
produced” by ‘tha defense' t: prove that it 
was Мапа who began · the “fight, but 
Aheir “evidences ig, in ‘our opinion, wholly 
. wtrihlers, Coursel- has drawn attention t5 
the fact that the boys; who were playing 
th’s.. game ‘with Manek, bave not bgen 
prodüeed, They ara sdid to have bea 
‚ young boys. agel about 12 years, and, in 
vour opirion, it iis: wholly unnecessary ' to 
'prodnee them. Karora Singh is tbe uncle 
.of-Manak, but tbis is na reason why ha 
-sbould not be telling the truth and wa 
. find his evidense and tnat of the other eye- 
_ witnesses quite oconslusive. In the dying 
statement. whigh’ Maoak made Бе said 
-nothing of the game he. was playing. He 
was evidently very near his end when he 
made this statement and the- all important 
авія that Pakhar Singh eadght hold. of 
his head and Bantu struck him the fatal 
"blow sre elearly stated. ^ : * 
The only question which arises is M 
-offence has: Been &ommitted by: the varicus 
persons who have -been convisted and what 
келш) Bhonld ba paseed. So far ag 
< Banta . eoneertied: ‘Counsel relies on 
: Kunda “Singh v. Emperor . (1). 
ipf this ease are not the same as those of that 
:ruling, and we боб that a- man, who delibe. 
-rately strikes в blow with э weapon such as 
>а talwa on the head of another who ia held 
„in position so that he oan make по 
“mistake as to what he is doing must know 
.that his act is во imminently dangsrous 
that it must in al! probability cause 
‘death, and the sircumatances are aggravated 
. when, aa here, the murderar is not one of 
-those’ taking partin the original quarrel. 
.We, therefore, d'smiss the app»al of Bantu 


.&nd. confirm tbe  *entense passed of 
.transportation for life. [6 is elear that 
. Santu is guilty ucder section 326 and 


deliberately caused grievous hurt and. the 
_pentende passed is поб excassive, Аз бо the 
„two remaining men Pakhar Singh and 
: Jagindar who • caught -hold of Manik 
sand Karora Singh, the learne? Sagsions 
: Judge ia of opinion that they must hava 
.seen Bantu апа Santu with żakwas in their 


(1) 22 Ind. Cas. 754; 3 P, L, R 1914; 4 P, W. B 
‘ip 4 Or; 15 Or. L J, 178- . 
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hán s, bat we ara not sSatisüel that they 
must" Kava’ segn them and think it equally 
probablé that they dil not do вэ and ‘did not 
know that these two men were sarryiag these 
deadly бароп, | We, therefore, assept their 
аррэа1з in во Тас аз: to asquit them uüder 
isaotions- 323 and 114, “but maintain ‘the | 
convictions and daritences ` “ander ` ‘aec'ion 
323: for causing simpli hurt, ii béing, i in our 
‘opidion, only safe to hold: that they meánt 
or intended this amount of injary to, “ba 
caused. 

A "patilion for eu an sedan of ‘all the 
seutencss has зал `ргэзепвй and жэ “hava 
-hoard Ме. Вата Chand Manchaadas in эй дрог& 
of 16. It follows from: the aboga | fiadiags 
that this applieatiou is dismissed. S 


Re SS АО uM. 
a Appeal accepted partially, ^ 


‹ 


—— MÀ 


‘MADRAS HIGH COURT. 
‚ Oivi Revistoy Ратіт:ох No.:7 oF 1922, 
October 27, 1922, ` 
Present: —~Mr. Justiaa Wallase, 


Inve PERUMALLA VENKATASUBBIAH 


— Pr: rTIONER. 

Oriminal Procedure Code (Act V of 1898), вз. 476, 
195— Court, when entitled to take evidence in party's 
absence—Court, whether bound to delay action under 
в. 476 until disposal of suit — Notice of action under з, 16 
when necessary, 


If the plaintiff in a suit does nob appear on the 


date to which the oase is adjourned for trial, the 
.Oourt is not entitled to take any evidence in the 


suit, bat it is-not improper or illegal on its part to. 
take evidence in order to satisfy itself whether or 
notitisa Gt case for taking action against the 
plaintiff under seotion 476, Oriminal Procedure Gode, 
for having instituted a falso claim. Гр. 441, col. 2.] 

When anoffence mentioned in section 195, Criminal 
Procedure Code, ia committed before a Court in a civil 
suit, the Court is not bound to postponé action under 
section 476, Criminal Procedure Code, until the suit ia 
‘disposed of. On the other hand, such action should 
be taken promptly in the course of the judicial pros 
csedings. [p 441, col, 2.] 

Aiyakanny Pillai v. Emperor, t Ind Cas, 597; 82 M. 
49; 19 M. L.F. $5; 4 M. р. T. 405 9 Or. E. J, 4l 
(F. B ), relied upon, 


Voli LX: X) 
PERUMALLA VENKATABUBBIAG, In те, 


ІБ is not necessary that а Court should give notice 
a its intention to. take Action. under, . section, 476, 
Criminal "Procedure Code, against a party toa ‘anit. 
. But a/nobice is ‘necessary where the persor proceed- 
‘ed against had no opportunity to cross-examine the 
witnesses on whose evidence his, prosecution has 
been ordered,. and, it is a materially irregular exercise 
‘ofa "Court's jurisdiction to direct such’ a serions 
step as a "criminal proseoutiun without giving the 
‘pérson concerned any.chance to know and meet the 
case against him..[p 441, col. 2; p. 442, col. 1.]- 

Kolli Appiah, In ve, 18 Ind. "Cas. 832; 71 M. L, T. 
191: 18 Cr, Dh 144; 1014) M. W. М. 400, relied 
i 5 


2^ Petition, under ‘section 115 of . Act: Vo of 
:1908 ard eeetion: 107? of the Government of 
‘India. Aet, praying the High Court to re- 
vise an order, ‘dated the 12th Desember ' 921, 
-in Die. No. 619 of 1921 of tha. Court of: the 
анта Munsif, Markapnr. 
: Dr. 8. ‘Swaminathan, for the Petitioner. 
: “Tha Publi ia Рус sesutor, for the Огожо, 


-ORDER:—~The озн: Court hax ailing 
рй. sestion 476, Criminel  Prcosdnre 
Code, made 6 report against petitioner 
‘for’. an offenee : under section. 209, 
. Indian - Реса]. Code, fraudulently making in 
сэ. Court of. Justice-a claim which he knew 
ete‘ be false. The-lower Court was of opinion 
- tbat. petitioner: sued to:resover. money on а 
mortgage already fully discharged, knowing 
‘that it bad been discharged. А 
гео The. first :point taken -for the petitioner 
-is that the lower Court had no legal evidenee 
гоп which'to base cits -order ‘and that‘ the 
revidence on which - 16 was, based was recorded 
simproperly, and .tontrary to law. The peti- 
-tioner, 89: plaintiff jn the mortgage suit, 
.did not аргезг on the 12th December 1921, 
the date to which the suit had been adjourned 
‘fur trial, and the' lower Court proceeded 
nevertheless to fila documents both for :he 
plaintiff and the defendant, to examine 
: the defendant's witnesses, the important. 
‹ part. of the defence case being the production 
„апа proof of a receipt, Exbibit 1, purporting 
.to be in full disobarge -of the mortgage 
card eaid_to bave baen written by petitioner 
himself,. Undoubtedly, the basis of the 
lower Couri’s opinion that the pstitioners 
<committed an offense "under section 20), 
Indian Penal Oode, is this Exhibit |,  . 

Petiüoner. eontends that Exhibit 1 
is mo:e than а reseipb and evidences a 
bettlement of the | morigage aud is nof 
. inadmigsible, I 
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am ‘unable is decide whether that is a good 


: point or not, 


„Тре: nexte ^ róint- ів ` tbat ‘the lower 
‘Conrt. cught, when petitioner did not appear 


. in his suit, simply to have dismissed hia 


кай, ard was nütenlitled: inlaw to take 
.evidenee. in ‘that suit," О.' XVII, T.:2 read 
with O. ‘IX, r. 8 of the Code of Civil Pro. 
cedure upholds ‘that eontention. However 
that may be, Ico nct ree anything whieh 
trevented the lower Ocurt from taking tho 
evidence’ in-order-to satisfy’ itself whether 
or not it was а fit eare for taking astion 
onder eeation 476, Criminal  Proseduro 
Code, ‘and’ I-am not, therefore, ‘prépared 
‘to-hold that tbe evidence „was improperly 
or illegally taken fcr that purpose which is 
the purpose- for whieh the lower Court hes 
used it, 

Petitioner then contends that it was роб 
open to the lower Court to initiate proceedings 
under scetion 476, Oriminal Prosedure Code, 
while the civil suit was ucdisposed оѓ. I 
can see no foree in that contention nor any 
reason why a Oourt, when any of fhe offences 
noted in '*estion^195,-Oriminal Procedure 
Code, is eommitted before ‘it in -a civil ‘suit, 
should delay proceedings under gestion 476, 
Oriminal Procedure -Oode; until the suit is 
dispo:ed ‘of, which disposal may not oscur 
until montha or.years later. Thé Full Bench 
rolingin Atyahannu Fillai v. Emperor (1), 
whieh ів the leading ‘ease on the matter of 
Court's taking prompt setion under aeation 
476, distinetly lays down that sush action 
may be taken' in the eourse of the judieial 
‘proceedings in whieh the alleged offence has 
ócsurred, . 

The final and, in my view, most important 
point taken by petitioner i is that he was given 
no notise of the lower Oourt/'a intention to 
take action againat him. Now sueh notics 
is not аз a matter of law, necessary but ina 
ease like the present where the prosecution 
has been ordered on evidenee by witnessea 
whom petitioner .had no opportunity 6o.eross- 
examine and whose evidenee hag thus not 
been testel, I ar&- of-op' nion that it was a 
materially irregular execeiae of the lower 
Oourt's jurisdietion Ёз direci such &, Serious 
step as.& erimina! prosesution in this matter 


` (1) tad, баа. 507, 32M. 49,19 М. L J. шам, 
І, T, 40 9 Cr, L. J, 41 (F. B.). 
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witkout giving petitioner any chanca to know 
and meet the eause against him. The case 
is similar to that reported in Kolli Appiah, In 
re (2) in whish the order under section 476 
, was set aside. . 

I think the proper order in this case 
ig to set aside the lower Court’s order and 
direst it to re-hear the matter of passing an 
order under section 476, Oriminal Procedure 
Code, after giving petitioner an opportunity 
of eross-examining tbe witnesses and meeting 
the case as against bim and I hereby order 
ascordingly. 

Y. Ne Ve 

в.р. · Case remanded, 

(2) 18 Ind. Oas. 9832; 11 М, L, T. 191; 13 Cr. L. J. 
144; (1912) M. W. М. 400. 


.. LAHORE HIGH COURT. 
OrtmivaL Mr:ogsrLAnkous Petition No, 65 
~ cr 1922. ` 
Ostober 20, 1922. 
Fresent:—Mr. Justica Broadway and 
Mr. Justieo Martineau, 
EMPEROR—Patitioxer 
versus ; 
B. JODH SINGH—Accossp— 
E RESPONDENT. . 
- Legal-Practitioners Act (XVIII of 1879), s. 13 (Ъ)— 
Bail application dismissed by Sessions Judge—Fresh 
application to District Magistrate without disclosing 
fact of previous application—Misconduct, d 


' A legal practitioner made an application for bail 
tothe Sessions Judge which was dismissed. 
mediately after this the Sessions Judge went on 
léave and the District Magistrate was, in his absence, 
authorised under section .17 (4) of the Criminal 
Procedure Code to dispose of urgent, matters, 
legal practitioner made а fresh bail application to 
the Distrob Magisrate but failed to disclose to him 
the fact of the previous application having been 
. made to and dismissed by the Sessions Judge, The 
District Magistrate allowed bail: 


Held, (1) that it was the duty of the legal practi- 
tioner to disclose to the District Magistrate that a 
previous bail application had been dismissed by the 
Sessions Judge; [ p. 448, col. 2.] 

(2! that his failure to make the disclosure amount- 
ed to gross professional miscondut within the pur- 
yiew of section 13 (b) of the Legal Practitioners 
Aot, [p, 448, col, 2.] i ; Е cte 
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- Petition, under seetion 13 (b) of the Legal 

Practitioners Act, XVIIL of 1879, for sane 
tion to prosecute the respondent under 
sestion 12 (b) of the Legal Practitioners 
Ast XVIII of 1879. г . 
The Government Advocate, for the Peti- 
tioner. р Е 

Lala Ват Ohand Manchanda and Lala Fakir 
Ohand, for Sardar Jodh Singh, the Respond. 
ent, 

JUDGMENT.—Ono the 81% May 1921, 
Salehun Shah and others were sonvicted at 
Jhang of having committed offences.under 
sestions 147/323, Indian Penal Code, and 
sentenced to six months’ imprisonment and 
to pay fine of rupees 20 each. The Sessions 
Judge was at Jhang on that date and two 
applieations were filed before him on behalf 
of the convieted persone praying for bail. 
At the samo time appeals were filed against 
the convictions, but were not secompanied 
by а sopy of the judgment as, owing to the 
death of Rai Sahib Lala Ram: Chand, the 
officas were olossd. 

Sardar Jedh Singh, Pleader, appeared be- 
fore the Sessions Judge in support of the 
bail application and was told to leava his 
elient to hear the orders ав he wished to 
attend the funeral of the deceased gentle- 
man, а ` 

The bail applications were- rejested ard 
the appeals returned to be: presented with 
the necessary copies. i . 

The Sessions Judge left Jhang that 
day and prceeeded оп easnal leave. In his 
absente the District Magistrate had been 
-Authorizsd {о dispote of urgent matters 
under section 17 (4), Crimiral Proscdure 
Code.. І ' 

On the "7th June 1£21 Sardar  Jodh 
Singh filed fresh applications for bail on 
behalf of the said conviots before the Dis- 
triet Magistrate: without informing that 
officer, or, in any way, bringing to his notice 
that previous applications had: bsen made 
to and dismissed by the Sessions Judge. 
The eonviets wereadmitted to biil by the 
Distriot Magistrate, 

On the 7th June 1921 the Public .Pro- 
sesutor brought the sireumstanses to. the 
noties. of the’ ‘District Magistrate who con- 
sidered that Sardar Jodh Singh’ had been 
‘guilty of “fraudulent cr grossly improper 
eonduot' in the dissharge of his professional 
duties within the. meaning : of seetion 18°. 
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(b) of Act XVIII ‘of 1879 and called on 
the said Pleader for an explanation by an 
order, dated 80th June 1921. 

Sardar Jodh Singh furnished an explanation 
in whieh he stated that no orders had been 
passed by the Sessions Judge in his pre. 
sence, and that on the day following the 
relatives of the sonvicts had brought the 
appeals to him saying they had been order- 
ed to file thém with the necessary: copies. 
The neeessary copies were obtained and the 
appsals filed before the District Magistrate 
‘as the Sessions Judge was absent on easual 
leave. At the same time. fresh applieations 

were filed which were granted. 

Sardar Jodh Singh does not, in this 
explanatory statement, spesifieally sey that 
he was not aware of the result of the first bail 
applications, but merely says that the orders 
“on them had not been passed in bis presence. 
' The matter was brought to the ~noties - 
‘of the High Court апа. the Distriet and 
Sessions Judge was direeted to hold an 
‘enquiry and submit a report, In eomplianse 
with these direc "ionsthelearned District Judge 
‘enquired into the matter and reported that 
‘in his opinion Sardar Jodh Singh had been 
‘guilty of miscenduct but at the same time 
‘тев: ‘mmended ‘that a lenient view be taken 
‘owirg to the raid Pleadex’s previcus good 
record. 

Sardar Jodh Singh was then :ehavged 
‘urder section’ 13 (b) of the Legal Prae- 
‘titioners Act XVIII of 1872, and in due 
„боше appeared before this Court when he 
“was represented by Mr. Ham Chand Man- 
“chanda,. 

The defense set up by Sardar Joih 
‘Singh during the enquiry by the learned 
Distrist Judge was that he wes ignorant 
of the result of the bail applieations mada 
by him to the Sessions, Judge. Mr. Ram 
Ohand Manehanda pressed this to sone 
‚ extent but urged more strongly that, even 


if his elient had been aware that the said - 


bail applications “had been dism'ssed, he 
had acted quite honestly and in porfest 
aesord with his professional duties in not 
"bringing this fast to the notios of the Dis. 
trict Magistrate,"  . 

Donbtlese, the faet that the first appli- 
cations had bsen dismissed did not bar the 
fiiing of the sesond applications, but, in our 
opinion, it was the olear and ‘unquestionable 
‘duty of the zaid Pieader to bring the trae 


, 
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cireumstanges to tha knowledge of the Distrist 
Magistrate. 
Mr. Ram Chand Manchanda’s contention 


‘that to do so was to prejudice the Distriet 


Magiatrate against the applicants is obvi- 
ously no jastifisation for the said Pleader’s 
astion and needs ‘no further comment. 

We have no hesitation in holding that, 
if Sardar Jodh Singh knew of the fate of 


‘the former applisations for bail, it was his 


duty to. briog that fact to the knowledge 
of the District Magistrate, "The question 
remains as to whether he was aware of 
the resul of the former applications. Ав 
to this it appears tous impossible to believe 
that- he; did not. bave the: knowledge 
'aseribed to him. ` 

We find it impossible to “believe that he 


would. not have enquired from his clients 


aud his elerk what orders had been passed 
on the said applications, especially when he 
‘was asked to make further applications for 
bail. 

Ho -has failed to produao hig client to 
сааса his plea of ірпогапве and has cone 
terded himre!f by ealling a friend of that 
'elient, Again, in his -first explanation to 
the Distries Magistrate he did not plead 
ignoranee ‘cf, the orders but stated thatno 
orders had bean pasased in his presence, 

In all the eireumstanses 'of the ease, wo 
"have no hesitation in holding that on the 
7th June 1921, when the 8scond applisations 
were heard by the District Magistrate, 
Sardar Jodh Singh was aware that the 
former apolieiticns for bail had been refused 
by the Sess'ons Judge. Ав a legal prasti- 
ticner it was his duty t bring -this faot 
to tte notiee of the District Magistrate 
and his failure to do so amounts to gross 
professional miseonduot within the purview 
of seation 18 (b) of Aet XVIII of 1879. 
At the same time, we do not think. that 
suspension or dismissal is called for in this 
case. From what the learned District Judge 
remarks in his report Sardar Jodh Singh has 
hitherto had a боса resord and we acoord- 


‘ingly severe'y reprimand him on thio 
оєсавіоп. 
2. К. Order accordingly. 
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^ PESHAWAR JUDICIAL COMMIS. 
SIONER’'S COURT. ` 
Osma Ravision ‘Petition, No. 75 oF 
care 1922. 
| November 6, 1922. 
Present: —Mr.:Pipon, J. 0, | 
' JAFAR SHAH AND 1NOTHER— 
i PETITIONERS 
. versus 

. : BMPEROR—RzE&PONDENT. 

Penal Code (Act XLV of 1860), s. 808—Kidnapping 


m ; 


‚ from lawful guardianship—Intention—Minor running À 


- away of his own accord—Liability of person giving 
. refuge—Minor induced by grown wp person to leave 
guardian— Offence, 


Intention is nob a necessary ingredient of- the 
offence under section 368, Indian Penal Oode, but it 
: is material with regard to the sentence. [p. 445, 


1. 1. 

ae a minor runsaway from lawful guardian- ` 

“ship, the person with whom he takes refuge is not 
-“taking him" within the meaning of section ?63, 

* Indian Penal Code, and the law does not oblige him 
to return the minor to lawful guardianship. But if 
a grown up person induces a minor to accompany 
` him to а place without the consent of the minor’s 
--guardian and the guardian is thereby deprived for a 
: period of the lawful guardianship of the minor it {ів 
з immaterial that the grown up person had no guilty 

«intention, [p. 445, col, 1.] 

"' Petition revision of an order of the Sessions 
` Judge, Derajat, dated the 18th Mareh 1922, 
„whereby the appeal of the petitioners against 
Тап order of the Assistant Commiesioner, 


“Kohat, was dismissed. 


- Mr. Mir Ahmad, for the Petitioners. 
* "pela Dinan Ohand, R, Bat for the Respond. 
“ent, 

- JUDGMENT. —The facts of this | ease aro 
‘given very lueidly i in the order of the Magis. 
trate  convieting the aceused. There ів, 
indeed, prastically no doukt regarding the 

-fsotm. The question is, what esonstruction 
‘,sbould be placed . проп them and what the 
.Jaw applicable is P The petitioners, Jafar 


; Shah and Twahir Skab, on the 3rd of, 


December, went off in a tonga with Bskht‘ar 
Mohammad, aged 12, the son of Rana Talih 
. Mohammad, Superintendent of Police of the 
Kohat District. They left in the evening 
and spent the night in a save and went across, 
tke border into the Independent Territory 
of the Jowaki Afridis on a shooting expedi- 
tion. When Rana Talih Mohammad found 
that the boy had disappeared he very natural- 
ly made every effort to traee his whereabouts 
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‘shooting 
.never, of aourse, would have eonsented to his 
-going upon sush a. very dangerous expedition 


поб а case of going across the 


„territory. 
‘Sessions Judge is right in saying that -the 
.guilty intention ів ёо be presumed from the 
fact that the party slopt ina save rather 
than i in av: ‘Maze, 
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tracing him - to Paya 
„and bad him 
took with him 


and suseeeded in 
(Independent Territory), 
brought baek, The boy 


: Rs, 4CO in notes, a rifle, a shot-gun and à 


pistol, all belonging to his father. The lad 
who drove „Ње, tonga Burhan Shah also 
aseompanied ‘them across the border and 
‚һө tonga was found empty. avd un. 
attended, I have not the least doubt ‘that 
the boy obtained no permission from his 
;fathber. to во on this wild expedition but it 
is also olesr thet he did во of hisown free 
will. I think that the theory . ‘that Jafar 
Shah intended to keep him in Independent 
Territory asa hostage in visw of a warrant 
‚ОЁ arrest which had bsen jasu3d araiast 
himself cannot be for a moment sustained. 
.There is nothing io show that Jafar Shah 


-krew anything about the said warrant and 


as, when the party was found by the 
.emissarieg sent acrcss tbe border, -the 
‘assused eame back and no attempt was made. 
. either to detain е boy or to take possession 
of the weapors and the money. It is prob- 
. able. that Jafar Shah never .had the guilty 
intention suggested. So far aa I вап see, 
_the whole thing was, as described by my 
„learned . predeoessor.in-office, a  " youthful 
‘e3seapade.” Bakhtiar Mohammad had always 
.been very fond of shooting and his father 
had countenanced his going off alone on 
expeditions up to a point. He' 


,83 the one now in question. My own view 
is, that the two young men Jafar Shah and 
Twabir Shah readily encouraged the боу'в 
somewhat romantie ideas upon the subjest of 
shooting aeross tbe border and lent them- 
selves easily to a projeot of this eharacter, 
It must also be remembered that this was 
border into 


Waziristan ог to any inaseessible spot. 


‘There is evidence t> show that British 


Officers had gone shooting in the cama 
reighbourhood, and in view of the close 
eonneoction between British territory and 


trans-border territory at that point there is 


nothing very suspicious or neaessarily crimie 
nal ia traversing the boundary of British 
I do not think that the learned 


In а case of thig sort halt 


he uh z 
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the romarce and the amusement of- this rather 


naughty expedition would be to sleep ina 
eave. АЁ the same time, I do not think that 
my learned predecessor (who released the 
secured at the preliminary hearing) was 
\eorreet in saying that to eonstitute the 
offenes of kidnapping there must be an 
intention of preventing the kidnapped person 
frem returning to his guardian. It has besn 
beld that where & minor runs away from 
lawful guardianship the person with whom 
he'takes refuge isnot “taking him” within 
the meaning of the law and that the law 
does no’ neoessarily oblige him to return the 
.minor to lawful guardianship. Bat it is also 
perfectly clear that іп every ease where the 
minor has scoompaniel persons away from 
lawful guardianship, the offense of kidnapping 
is technically complete if the offenders give 
any sort of ercovragement or any kind of 
co-operation to the minor in his purpose: 
The minorcannot give& legal consent and 
it. is sufficient that there should. be some 
action of some kind on the part of the 
person who goes away with the minor whieli 
ean make them liable for the oscurrenee, 
Guilty intention’ ‘Indeed is not а necessary 
condition at all of an offence under seation 363, 
Indian .Peral Oode. This has been well- 
pointed out by Dr. Gour in paragraph 3513 
~of his commentary cn the Indian Penal 
Code and is very slearly established by 
"the ruling Dhurontdhur Ghose, In the matter 
of: the- petition of (1). Їп other words, 
if & grown up person induees œ minor 
to acsompany him to a plase without the 
eonsent of the minor’s father when the father 
isthereby deprived for a period of the lawful 
guardianship of the minor, it is immaterial 
that the grown up person in question had 
no -guilty intention. There has clearly been 
a technical offence under seetion 363, Indien 
Penal Ocde. Tha question of intention is 
only material as regards the sentence». In 
the present case if 1 believe that the assused 
had the least intention of detaining Bakhtiar 
Mohammad, whether with or ‘without his 
‘eonsent, for the purpose of putting any kind 
of pressure upon his father or any other 
person -or that they intended the elightest 
harm fo the boy orto avy other person, I 
should say uchesitatingly thatthe senteness 
of 18 ‘months’ and one year's imprisonment 


(1) 17 C, 298;-8-Ind. Deo, (к, в.) 788.- o 
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whieh they have respectively received would 


. ba quite inadequate for the heinousness of the 


offense, I bave taken it, bowever, that in 
the present oase thera is по guilty inlention 
of any kind and that the worst that can ba 
said forthe assused is that they encouraged 
acd assisteda child ina very foolish and 
also а very dangerous escapade and опа 
which was likely to cause the gravest appre- 
hension to the boy'a father and which might 
have led to disasterous results. We krow 
from the resord that the inhabitants of the 
Independent Territory actually sonsidered the 
question if they should not put some obstasle 
in the way of the boy’s return by insisting 
upon first holding a tribal jirga to eonsider 
it. It- was extremely fortunate: that ps 
whole affair ended as happily as 16 did, 

these circumstances, I consider that il 
accused must bs. punished, but I 'sonsider 
that the punishment should only be во еівпь 
to serve аз а warning to them, -I, therefore, 
reduse the sentense in each case to^ the 
aniount of the imprisonment already under. 
gone with the addition of fine, Jafar ‘Shah 
will pay a fine of ‘Rs, 100 arid ‘Twahir Shak 
of Bs. 50. -The fines have been paid into 


` Court to-day and the aseused will not, there» 


fore, be re-arreated and no imprisonment 
in default of payment of fine is nesessary. 
B. D. i © Petition allowed; ` 


LAHORE HIGH COURT. 
Сатти Revision Ратіт‹ок No. 57 or. 1922.. 
March 15, 1922. 

Present; —Mr. Jastica Abdul Qadir. 
KARM OHAND—Ocnvicr—Peririo¥ER 

‚ © Versus 
` EMPEROR— RESPONDEAT. 
Penal Оойе (Act XLV of 1860), ss. 21 (ix), 110, 
161—Subd- Inspector of Police belonging to Finger Print 
Bureaw —Public servant—Bribe, 


А Bub.Inspeotor of Police-belonging to the Finger 
Print Burean and in the service and pay of Govern. 
ment, is a public servant within the meaning of 
section 21 (ist, Indian Penal Code, even if he is not 


'performing the ordinary duties of & Police Officer. 


It isa part of the duties of such officer to give 
evidence in Court, [p. 447, col. 1; 1 RE 
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A person who offers a bribe to an expert from 
the Finger Print Bureau in order to induce the 


expert to show favour to a particular party in giving : 


evidence before s Oourt, is guilty of an .offence 
under section 161 read with section 116 of the Penal 
Code. [p. 447, col, 1.] | 

Petition, under eection 439, Oriminal Pro- 
cadure Code, for revision of an order cf the 
Sessions Judge, Gurdaspur, dated the 6th 
January 1922, affirming that of the D'striet 
Magistrate, Gurdaspur, dated the 21st 
Deeomber 1921. 


Bakhsbi Te’ Ohand, for the Petitioner. 
Sheikh Nias Muhammad, for the Govern. 
ment Advocate, for the Respondent. 


. JUDGMENT,—One Karm Ohand was cons 
victed of an offence under seetions 161/116, 
Indian Penal Code, and senterced to six 
- weeks’ rigorous imprisonment and a fine of 

Rs. 200 or in default, to fcrther rigorous 
' imprisonment ог опе month. He 
appealed {о the Sessions: Judge against 
his conviction and centence, but his appeal 
was rejected. He has preferred an applica. 
tion for revision to this Court againat the 
order of the Sessions Judge, and I have 


' - heard Mr, Tek Ohand on his bátalt and Mr, 


Niaz Muhammad for the Orown. 


This case arises out of an another criminal 
ease, in which & friend of Karm Ohand, 
named Faqir Chand, was being prosecuted 
under section 471, Indian Penal Code, on 
the allegation that a bahi entry on the 
basis of whieh be had brought a civil suit 
did not bear the thumb-impression of the 
defendant and was a forged  dooument, 
Sub-Inspector Gurdit Singh, an expert from 
the Finger Print Bureau, was summoned to 
give evidence about the thumb-impression in 
dispute. Gurdit Singh, when he eame to 

_give evidence in Court, produced Rs. 62 
“before the Magistrate before he started 
giving his: evidenee and stated that Karm 
Chand had offered him that money to give 


evidenee favourable to the aecused. After 


that. he made his statement on. the: merits, 
whieh was not favourable to Faqir Ohand, 
On the strength of what Gurdit Singh said 
the prosecution of Karm Chand was ordered 
for having abetted an offence under section 
1 7161, Indian Penal Oode by offering a bribe 
. to a public servant with the object that he 
should show favour to а: party in the dis- 
harge of his official duties, А 
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It is eontended by Mr, Tek Chand that 
section 161 read with section 11¢, Indian 
Peral Code, does not apply to this ease, 
bessuse Gurdit Singh wes not a publia servant 
assording to tte definition. of tbe term 


given in section 21, Indian Penal Code, and, : 


that even if he was a publie servant, there 


_is nothing to show that giving evidense in 


Court was a part of his duties as sueh public 
servant. Apart from this legal cbjeation, 
Mr, Tek Chand urges, on facts, that Gurdit 


` Singh does not seem to hava correctly stated 


the facts so far as the, passing of the monty ~ 


to him is soneerned. He wanted to make 


out that he was an innosent person on whom, 


this bribe was somehow or other foreed by 
Karm Chand, but it is contended that there 
are intrinsie eircumstances showirg that 
what probably happened was that he 


himself solisited the bribe ard by bring. . 


ing pressure on the friends of the accuzed 
person in that case, he got this money out 


of them, . Itis added that when Fe found . 


thatthe thumb-impression in question in 
that case did not allow his giving evidence 
in favour of Fagir Chand, he mede-up his 
mind to try to get a good name for himself 
by producing the money in Court. One of 
the intrinsic ajroumstanoe:s to which he refers 


is the admission made by Gurdit Singh that ` 


at first only Re. 20 were offered to him. 
Mr. Tek Chand wants me to draw an infer- 
ense from that thatthe fast that eventually the 


money given, ав a bribe, was raised to Hs. 60, 


or Rs. 62 indieates that the party giving 
the bribe must have been made to make 
higher offers on acconnt of Gurdit Singh’s 
unwillingness to do anything. for a smaller 
gum, oe ` 
-It ssemg there is sometbing in this last 


theory but І am nob prepared to hold that — 


this represents the truth any more than, the 
version of the affairs given by Gurdit Singh: 
I think that some of the circumstances under 
whieh this money passed into the hands of 


Gurdit Singh have been aoncealed by him - 


and itis quite possible that Karm Ohand 
may not ba so mush to blame in the matter 
as Gurdit Singh has tried to make out or he. 
may not be the role person responsible for 


. negotiations whieh terminated in the passing 


of the bribe to Gurdit Singh, I would, 
therefore, treat this-aspest of the casa Вв & 
circumstance whieh  extenuates, 
extent, the guilt of the petitioner, 


to some : 
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As regards the point of law raised on 
behalf of tha petitioner, I think on that 
point his petition must fail, I have no 
hesitation in agreeing with the learnéd 
Sessions Judge that Gurdit Singh i is a publie 
servant,’ being in the service and pay of 
Government, under elause (iv) of section 21, 
Indian: Penal Code, even if he i8 not perform- 
ing the ordinary duties of a Polica Officar. 
The learned | Sessions Judgs did express 
some doubt as to the question whether the 
giving of evidense was a part of the duties 
of an expert from the Finger Print Bureau 
at Phillaur, but before me that doubt is set 
at rest: by. Mr. Niaz Muhammad referring 
to the Poliso Finger Print Bureau Manual 
page 38, where it is aelearly mentioned 
under part II elause (b) to paragraph 3, 
‘that it is one of the duties of a member 
of the’ staff. of exrerta maintaired: at the 
Bureau ‘о appear in Courts and give exe 
pert evidenoe in criminal and civil cases,’ 
In faoe of that rule there is no doubt at all 
as tothe applicability of sections 161/116, 
Indian Penal Code, to the ease before me. 

T, ‘therefore, maintain the eonvistion of 
Karm Chand under the above sections, but 
in view of. the ‘remarks made above as to 
cortain, extenuating -sireumstarc3s I reduce 
his , ssntense ` to. the imprisonment already 
undergone bs him, but the fine of Rs, 200, 
imposed or an him, will. stand, 

8,0. . Sentence NT 


MADRAS HIGH COURT. 
Свімімат, Revision Oase No. 52 or 1922, 
(Crimiman Revision PETITION No. 52 
or 1922.) 

Oetober 10, 1922. 

Present : — Mr. Justiee Wallace. 
KOVAGANTI alias NALLORGONDA 
АРРІА Н-– Ассовер —P£TITIORER. 

Criminal Procedure Code (Act V of 1898), вз, 284, 
239—S. 284, scope of--" Person", meaning of— 
Joint trial of two persons for passing counterfeit coins to 


three persons on three different occasions, legality of—. 


Penal Code (Act XLV of 1800), в. 241, 
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~ Section 284 of the Criminal. Procedure - Code is 
noi restricted in its scope to offences committed 
against the same peraon, the word “person” in the 
section not being restricted to a single individual, 


- Budhai Sheik v. Emperor, 88 O. 292; 10 C. W. N. 82; 
3 €r. І, J, 126, dissented from, 

Kumaramuthu Pillai v. Emperor, 50 Ind. Oas. £84; 
25 M, L. T. 379 at p, 897; 10 L. W. 239; (1919) М. W. 
N. 199; 20 Or. L. J.'354, Kailesh Prasad Varma' v. 
Emperor, 46 Ind. Oas, 88; 8 P. І. J. 124 5 P. L. W. 34; 
19 Or. І. J. 678, Emperor v. Bechan Pande, 96 Ind, 
Cas. 870; 88 А, 457; 14 А, L. J. 700; 18 Or, L.J. 41, 
relied on 
` The joint trial of two persons for offences 
under section 241 of the Indian Penal Code for 
passing | counterfeit coins on three different occa- 


- sions on the same day to three different persons does 


not contravene the provisions of either seotion 234 
or section 239 of the Criminal Procedure Code. 


' Petition, under sestiona 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Oourt to revise the judgment of 
the Sessions Judge, Krishna Division et 


»-. Masulipatam, in Oriminal Appeal No, 77 of 


1921, preferred against the judgment of the 
Ocurt of the Additional Deputy Magistrate, 
B:zwade, in Oalendar Cases Nos, 111, 111A 


‘ond 111B of 1921. 


Mr. Т. 8. Baghunatha Rao, for the Бен. 


. sioner, = 


- Me. J, О. Adam, Public Proseeutor, for the 


. Crown. 


ORDBEBR.—The two petitioners in thig 


‘petition are jointly eharged- with and sonm- 


victed under sestion 241 of the Indian Penal 
Oode of passing counterfeit coins on threa 
different .oeeasions on the same day to threa 
different persons. The first and the main 
point urged in their favour is thatthe joint 
-trial contravenes section 234 of the Criminal 
Proeedure Code. 

lt is quite elear that the offences aro, of 
the same kind, and that either petitioner might 
have been tried by foree of section 234 with 
all: thraé offences atthe same trial, I can 
‘see no reason for restrioting the scope of 
gestion 284 to offences sommitted  againnt 
the same person, for which position petitioner 
argues, The essenee of the offenee in section 
241, Indian Penal Code, is the delivery of 
eounterfeit eoin to any person and the de. 
liveries of sounterfeit coin to three different 
persons are clearly. offenees of the same kind 
within the meaning of that term as set ouf 
in section 234 of the Oriminal Procedure 
Code, 
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The next point taken is that, even if either 

: petitioner could have been legally tried in one 
trial for all tha three deliveries the joint 

trial of both petitioners for all the three 

` deliveries is вопіғагу to sestion. 239, I can 
see no force іп that eontention either, See" 

` tion 239 lays down that when more persons. 
than one are aseused of the same offence they 
may be tried together and that the provi. 

` sions contained in the former part of ‘this 
‘hapter‘sball apply to all such charge; that, 
is, in-a trial of two accused perrons jointly 
under section £39, section 234 may also be 
applied. The use of singular number “person” 
in section 284 is thus clearly intended to 
rule out. the plural number, The Ca'cutta 
High  Oourt, no doubt, in ita ruling 
quoted in Budhai.Sheih v. „Emperor (1) gives 
‘support to pe'itioner'a view but in the ruling 
reported in Kumaramuthu Pillod v. Emperor 
(2) Sadasiva Аїувг, J., of this Court held 
‘that’ “person” in section 234 is not restristed 


toa single individual and the same view is 


taken by the Patna High Court in Kailesh 
Prasad. Varma v. Emperor (3) and.the Allaha- 
bad High Court in Emperor v. Beohan Pande 
(4). This view eormends itself to me for 
the : reasons-already stated. I hold, therefore, 

that, there was nothing Шеги їп the shares 
аш by Trying Court. 


1 am asked to reduce the sentence but. 


obviously the ‘petitioners were systematically 
passing counterfeit воїлв and detection of sush 
offenca is difficult. Iam not prepared. to in- 
terfere and dismiss tbis petition. 
YN. V. р . 
W, С. AC Sentence reduced ; ' 
‘ i Petition dismissed, 


(1) 88 C. 292; 100. W.N.92; 8 Or. D, 7.120, . 

(2, 50.Ind. Cas: 834; 25 M, L. T. 879 at p. 887; 10 
І, W. 239; -(:919) М, W. N. 199; 20 Cr, L, J. 854. 

(3) 46 Ind. Сав 38; 3P. 1.7. 124; 5 P. L, W, 34 
19 Cr, L, J. 678. 

(4) 86 Ind, Cas, ze 38 A, AS 14 A, L. J. тоо; 18 
, Or 14 J. 47, 
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: Judge. 


“uot competent to grant 


i: oid 


LAHORE HIGH COURT, "s л 
Ormi sau Revision PETITION No. 1475 oF 1921. 
"Mareh 10, 1922, ; 
Present :— Mr. Justice Martineau. , 
KANHAYA LAL-—AcGoUssD— PETITIONER., , 
versus 
ROSHAN MAL—Oomprainantr— . 
RE£FONDENT, Я 
Criminal Procedure Code (Act V of 1598), в. 195. 


Sanction to prosecute—Muneif, whether отан. e 
District Judge or Sensor Sub-Judge. 


" For the purposes of section 195, Orimingl Pro: 
cedure Code, a Munsif is subordinate only to the 
Senior: Subordinate Judge and not to the District 
The latter has, therefore, no jurisdiction to 
grant sanction for a prosecution for offences com. 
mitted in the Court:of a Munsif. 

Dina Nath v, Muhammad. Abdulla, 61 Ind, Cas, "bai 
2 L. 57; 22 Cr. L, J. 325, followed. 


Petition, under reation 339, Criminal Pre: 
cedure Code, for revision of ihe. order of 


' the District Judge, Ludhiana, dated the 17th 


December 1920, 
Lata’ Balwant Rai, for the Petitioner, 
Mr. Kenwar Narain, for the Respor dent, 


JUDGMENT.—The Distriet | Jedge was 
canction for á 
ргсввешіоп: for offerces under sections 193 
and 471, Indian Penal Code, :eónimittéd in 
the Court of the Munsif, as the litter ia 
subordinate, for the purposes of ‘seaticu "1:5, 
Criminal Prosedure Code, only.to the Senior 
Subordinate Judge, [Dina Nath v. Muhammad 
Abdulla (1)]. I, therefore, accept this appli- 
eaticn and revoke the tanotion, 
2. Ke 
Agplication ана 


(1) 61 Ind, Cas, 58; 2 L, 67; 22 Or, L. J. 325, 
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LAHORE HIGH COURT. | 
Ouiminat Apenau No, 739 of 1922;. .: - · 

> 1 7 November 1, 1922... e > 

-' Present:—Mr, Justice Ssott:Smith and à 

' ^: — Mr. Justices: Harrison, Ks 

: BHAG SIN GH ano oriters=—Oonviors-— ^ 


APPELLANTS 


e t 
= ^ 


a versus e 
EMPEROR— RESPONDENT Ё 
Penal Code (Act XLV of 1869), 83,802 —Murder — 
Common intention— Several persons causing death with 
deadly weapons, | 
Where four persons armed‘ with deadly weapons 
' pursue а fifth, set upon him and kill him, ib must be 
held that their common intention way to cause his 
death or to cause such bodily injury as was ‘likely. 
to cause death. In auch a сазе all those who take 
E inthe'murderous assault are guilty of murder. 
pé,coli] - -- - 
Agra v. Emperor, 27 Ind, Cas 838,87 Р, В 1914 Or.; 
16 Or, L. J. 209; 219 P.L Б: 1915, Bahal Singh v.. 
Emperor, 52, Ind. Oàs. 791; 24 P, В. 1919 Or,; 20 Or. 
L. J 711, distinguished. Я 
Samand Singh v. Emperor, 49 Ind, Oas. 849; 8 Р. Re 
1019 Or; 20 Cr. І. J. 157; 5 P. W. В. 1919 Or, 
Kanhai v. Emperor, 21 Ind. Cas. 657; 85 A. 829; 11 
A. L: J, 762; 14 Or. D, Т, 603, Emperor у; Ram Newaz, 
. 21 Ind. Cas. 663; 36 А..506; ПА L. J. 8045714 Or. 
` L. J. 616, relied проп. Е | i 4 


Appeal from an order: of ; the Sessions 
Judge, : Ferozepore,.. dated the 25th July 
1922,.. s- - Е . | ыз 
`. Dr, Nand: Lal, for the Appellants. 
*:Kunwar Dalip Síngh, for the Government 
Advocate, for the-Reapondent, ; 


. JUDGMENT.--Bhag Singh and Mongha 
Singh have been sonvieted by the Sessions 
Judge of'Ferozepore of the. murder of Bogi 
‘lathe village of Manonke on the 25th April 
1922 and have been sentenced to death, 
They have filed a joint'appeal to this Court 
through Dr, Nand Lal, Advocate, and th; 
0188 is a!s> before us for sonfirmation of the’ 
seritenees.under seotion 374, Oriminal Proce- 
dare Code, че І Е 

| Тһе fasts as disclosed’ by the evidensa for 
the prosecation are extremely simple” and 
are briefly to the effest that shortly after 
sunset on the 25:h April lást, after Bogi 
had eome ont of the house of Musammat 
Har’ Davi, P. W. ‘No, 12, he was oür- 
sued .by the ar 
Ohand Singh and Indar "Singh, who” are 
said to be abs:onding, through the village 
street: The pursaing party are ssid to have 
been armed with chAaeís with the exeeption 

29. ` 
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‘village by one Ohanan Mebra. 


two appellants and Har. 


449 

of Mengha Singh who had a gandhali. Bogi 
ran into the verandah of Kala Singh’s house 
and there was set upon by his pursuers who 
irflioted numerous injuries upon him with 
their weapons and then dragged him out 
into the lane. It is suggested that they 
iutended to remove the body but owing to 
the arrival of Harnam Singh, P. W. No. 8, and 
other villagers, they were unable to do this 
and left the body on the spot. Direct 
evidense of the murder has baen given by 
Kala Singb, P. W. No. 6, aod’ hia mother, 
Musammat Indan, Р, W. No. 7, a very old 
woman whose age ia shown on the resord a3 
90. years. In addition to their: evidense 


‘there is that of Harnam Singh, P. W. No. 8, 


‘who deposes that when he arrived upon 


‘hearing the alarm the four alleged murderers 


were dragging Bogi’s body out of the door 
of Kala Singh's house. Then there is the 
evidence of Musammat Har Davi, who says 
she s3w and resognized Bogi’s pursuers, and 
of Maghi, P. W. No. 18, who also rasognized 
them while he was coming along tue village 
lane, : | 

Та ‘addition there is the evidensa as to 
motive.- Some four or five years ago the son 
of Arjan Singh, P. W. No. 9, was drowned; 
eertain persons including Har Chand Singh, 
abseonder, were suspected of having mur- 
dered him and a case was brought against 
them but they were ‘discharged. This 
admittedly resu'ted in enmity between Har 
Ohaud Singh ‘and Arjan Singh, and Bogi is 
proved ‘to be a partisan of Arjan Singh. It 
shoüli' ba noted that Bhag Singh and Har 
Chand Singh are brothers and Mengha Singh 
and Indar Singh are brothers. Baag Singh 
and Har Ohand Singh are also first cousins of 
the. other two, Again there is evidencs of 
quarrels between Bogi and the appellants, 
Tho most recaat quarrel oecurred on assount 
of the drawning of water from а well in the 
The appel- 
lants’ ‘party would nof allow him to draw 
water wherea. Bogi insisted that he should 
be allowed то do so, The first of these 
quarrels took placa 6 vo days before the oscar- 
renee and thera was a second on the 
afternoon immediately preceding the murder, 
Tas witnesses who hava given evidenca as 
to thesé: ere detailed in the judgment at 
page 27 of the printed record. Now, it must 
be admitted that these quarrels wera not 
very serions and one would not expset them 
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to furnish. motive for a murder, but the 
question of adequacy of motive is’ поё a 


matter of much importance if the evidence - 


against the appellants that they committed 
the murder is clear, 

Dr. Nand Lal in arguing the sase som- 
mented upon certain diserepaneies existing 
in the evidenee of Kala Singh and Musammat 
lndan. These are referred to at length in 
the judgment of the learned Sessions Judge. 
Ме bave osrefully «onsidercd them and are 
of opinion that they are not at all material. 
Against Kala Singh it is objeeted that he 
is heavily in debt to Arjan Singh who is 
admittedly inimical to the appellants and it 
` is urged that this is a suffieient motive for him 
to-give falee evidence against them. - We do 
not think that this fact is in‘itrelf a sufficient 
grennd fcr rejecting bis eviderce. It is 
conclusively rroved by the evidercs for. the 
prcseeution and by the presenee of marks of 
blood in Kala Singh’s hcuse that the murder 
was committed at the plaee alleged. There 
ie, therefore, no. ground for supposirg that 
Kala Singh and Musammat Indan were not 
eye-witresses. Again Harnam Singh is not 
shown to be in any way hortile to ihe 
appellants and we see no. good ground for 
rejecting his ' evidence... In ‘regard to 
Musammat Hardevi it is urged for the defense 
that she had intimacy with the deeeased - and 
that it is possible that she got some other 
"lover of hers to commit the murder, It i ів, 


p "however, nob proved that she has any other 


lover who would have been likely to murder 
Bogi. It is urged that she was in her house 
at the time of the murder and eould not 
possibly have reeognized the men who 
pursued Bogi. She states that she was 
standing outside her house and the appellants 
were her fellow villagers and well-known 
to her and we see no reason why she should 
not have been able, to identify them. The 
same remarks apply to Maghi who is not 
shown to be interested in the prcsecution' or 
hostile to the appellants. 

The first information report was made at 
. the Thana, sight miles distant, at 11 o'eloek 
on ‘the morning of 26th April, and it is 
uged thet the delay in. making this report 
.throws grave doubts on the truth оЁ the 
prosecution story. We think that the delay 
in making the report bas been sufficiently 
asecunted for by the fact that the villagers 
were afraid to go (o the Thana during the 
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‘time of the 


: (1992 


night beeause the murderers were at large. 
This speeially applies to:-Arj&n Singh with 
whom the appellants had enmity.: A:chhai | 
was found on the epot and a portion of. а 
gandhalt ‘blade. . ;'The: Assistànt.' Surgeon, 
who held the post mortem examination, states 
that only two of-the wounds, those оп the 
right thigb, could have been saused by the 
chhavi whieh was found at the scene: of the 
murder. He stated that on account-of the shape 
of the chhavi blade it eculd only cause ‘tapering | 
wounds shallow atthe extremities and that’ 
such wounds were observed only on the right 


.thigh... These are wounds nnmbered nine in 


thelist at page б. of .:the :printed- resord. ` 
The -Agsiatant ` Surgeon ‘on: being’ further 
questioned stated that wounds Nos. 10 ‘or. il, 
those on right knee and left foot, could also 
probably be caused by the chhavi, The 
learned Sessions Judge had some hesitation 
in aosepting tbe evidenee on. this ` poin*. 
Now, the middle portion of -a chhavt blade 
is. almost’ straight and: there would not be 
niuch difference in the depth of the wound 
caused by it in’ different portions thereof, 
It must also be remembered that at the 
gost mortem “examination: the : 
body was decomposed and this fact also woald 
eonsiderably alter the appearanse of tbe 


. wounds, and we think 16 would. have been 


difficult for the Assistant Surgeon to say. 
with certainty that either of. the wounds 


- gould: not have been cdused-with: the chhav:. 


Moreover, the evidence for the proseeution . 
shows. that four persons.took part in the 
attask, and that all had weapons of which 
only two were produced. Ths.other two 
were not producsd before the Assistant 
Surgeon, nor were they produeed in Court, 
and it cannot be said whether the wounds 
might not have been eaused with them, 

We attach no importance ќо. the evidensa 
regarding the identification of the broken 
piece of the gandhalt blade and of the ` 
elobhes found on the spot. We are. поб 
eonserned with the evidence as to the identi. 
fieation of the chhavi because it is said to. 
have been used by one of ihe abiconders. 
А piese of yellow turban found on the spot 
was identified as that of Mengha Singh. . It 
may have been his, but we do not think 16 
would be safe to place mush relianse on this 
piese of evidence. We note that there ig 
what appears to be a sketch of the chhavi On. 
the record butit has not been proved, A 
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,8keteh of the; chhayi produeed at the trial 
should have been.prepared in the Sess'ons 
Court and duly proved. А i А 

The final argument put.forward by appel. 
lante’ Counsel was that there was no evidente 
to show that either of the appellants ir flisted 
‘wound No. 2 whieh is said to have bsen the 
wound which aaused the death and that, 
therefore, they could not be convicted of 
‘murder, He cited Agra v. Emperor (1) and 
Bahal Singh v. Emperor (2). In those cases 
it was- held that a partionlar common inten- 
tion was rot proved. „Тһе fasts of the 
prezent вава. are distinguishable. Here’ the 
évidence showa that four men armed with 
deadly weapons pursued Bozi and set проп 
him and killed. him, >It ів quite- eleir to us 
that "their: -common intention was to 
cause “his death or to ciuse sush bodily 
injury аз was likely to eanse death. 
Under .‘these -cireums‘ansis ‘all those who 
took part in the-murderona asrault-upon him 
are guilty of murder. The cases in point 
ara Samand Singh v. Emperor (3), Kanhat 
v. Hmreror (4) and Emperor v; Bam Newaz 
(5). . In our .opinion, after cirefully consi: 
dering ‘the evidénee on the record and the 
arguments of Counsel, it is glearly proved that 
both-the appellents joined in murdering 
Bogi, We, therefore, dismiss the appeal and 


confirm: the «entenese, ' 

i ee 

` Appeal dismissed, 
. (I) S7 Тий. Сав, #38, 87°P, В,'1914 Cr; 16 Cr. L. 


J..209; 219-P;L: R, 1916: . . 
‚ (2) 62 Ind: Cas; 791; 24 P, В, 1919-Cry 20 Or, L. J. 
711 T 


- (8) 49 Ind. Oas: 849; З P. В. 19:9 Cr; `, 20 Cr, 
L, J; 157; 6 P. W, R. 919 Ог. ^ · Yoox Ё 
(4) 21 Ind. Cas. 657; 35 A. 829; 11 A. L. J, 752; 14 
Or. L J. 609, К ; 
' (5) 21 Ind, Cas, 663; 85 A. 500; 11 A. L, J. 804; 
14 Ог, L, J. 615. 
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OALOUTTA HIGH 007787. 
Овтмгчат, Revistioy No, 314 or 1922, 
June 9, 192 ?,. 
Present :—Sir Lavoeelst Sanderson, Kr, 
Ohief Justica, and Mr. Justios Panton. 
GUNJAR MOHAMMAD x» ANOTHER — 
Accosap —P zTITIONER3 / 
| versus | 
SHURUZ ALI—Oomenawantr—Oppogitne , 
PARITY. Le 
Penal Code (Act XLV of 1880),°s,434—Forgery— 
False kabin-nama executed by Muhammadan—Inten- 


tion to make claim to woman's property —' False 
document,’ ; 


- If a Muhammadan with the intention of making 
a claim to a woman's property alleges marriage with 
her and to support his claim executes a false kabin- 
nama in her favour, the document is not a "falso 
document" within the definition contained in section 
464, Penal Code. [p. 452, col. 1.] 


` Revision, . : . 

FAOTS appear from the judgment, 

‘Baba Jatish Ohandra Das, f» the Potie 
tionera.—T ha petitioners bafore your Lordships 
were ciargad with forgery, апі convicted 
under section 455, Indian.Penal Code. How 
can the habin-nama be regardüd as а falsa 
dosument under section 464, Indian Penal 
Code? The facts found by the learned 
Judge are that the story of the marriage is 
altogether false and that the: petition No. 1 
wanted to bolster up his elaim by meana of 
this document, These facta do not bring the 
offending dosument under the meaning of 
& falae dosumant as given in sestion 464, 
Indian Penal Code, whieh, amongat other 
things, says that "with tha intention of 
oausing it to be believed that such doon- 
ment..was male, signed, ete, by, or by 
the -authority of, a person by whom or 
by whose authority, he kuowa that it was 
nob made, signed, eta.” So convistion under 
section 465, Indian Penal Code, cannot ba 


- gustained. 


. Babu Paresh Lal Shome, for the Opposite 
Party,—Though no offense might have been 
committed under sestion 465, Indian Penal 
Code, there has been a elear offence 
under seation 193, Indian Panal Oode, 
It eannot be doubted that the aecused 
intentionally gave false evidence а} a 
certain stage of a judieial proeeeding or 
rather fabrieated false evidence, In any 
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event there should ba are-trial in assordance 
with law. ` 

Babu J: О. Das was not called upon to reply. 

JUDGMENT. 

Panton, J.—This is a Rule directed against 
the convistion8 of tle two petitioners under 
section 465 of ‘the Indian Penal Code. The 
convietions in “question were in respect of a 
kabin nama purporting tó have been, executed 
фуу ойе of the petitioners; namely, - Gunjar 
Mohammed and to have been witnessed by the 

ather petitioner? Sanjir Mohammed. ' 

: The learned Sessions Judge, to whom the 
баве went-on appeal, expressed the opinion, 
"I have no doubt that the story of marriage 
is а fiction and that Gunjar intended to maka 
a c'aim to Aimona's ргорбгіу allegiag mar ^ 
riage and supporting hia claim by means of 
the kabin”. Farther on, the learned Judge 
in his judgment ssys:. "There cin be по 
doubt thatthe kabin is a false doeument and 
admittedly Gunjar exeaated it." 

For the petitioners, however, it is pointed 
out that although Gunjar may have had no 
business to exeente thia kabin-nama in favour 
of Aimona Bibi, who wasnot in fast his 

‘wife, yet the document in question is not a 


false docament within the meaning of seoticn - 


464 of the Indian Penal Oode. That con- 
tention is, in my opinion, well-founded. It 
is clear that the ‘facts. found by tha learned 
Judge do not bring the document within tho 
definition eontained in cection 464, . 

The learned Vakil who appears for the 
opposite party has tuzgested to us that al. 
though that may bs аз, yet an offence undar 
yection 198 of the Indian Penal Code was 
' committed, and he further suggests tha’ the 
convietion should be altered to one under 
that sestion : or that, in ‘the alternative, the 
ease should be -remanded for a fresh 
trial. It is elear, however, that the fats 
found are noteufisient to justify a conviction 
under section, 193, inasmuch ав there is no 
finding that the purpose of making this doer.- 
ment was that 16 should be used at any 
stage of a judicial preceeding. "In my opinion, 
this. trial - having failed, it is not proper that 
ihe two petitioners should again ba plased 
on: their-trial under sestion 198, partionlarly, 
sigeg the result of the présent trial has been 
- to establish the invalidity "E the kabin. ‘пата 
in question, toon i 
«> For’ thesa reasons, in my opinior, the 
gonvictions: c of and senteneés passed on the 
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two petitioners must be cet aside and this Rale 
made absolute, The bail bonds- of the peti- 
Toners should be discharged, ` 

'SaxpExRsoN, О. J, —1 agree, 
^i B. D.. 


TES ` 


Conviction tel aside, І 


LAHORE HIGH COURT. ' 
ОвгмгмА, Revision Perition No. 1010 
M or 1992. 
Ostober 27, 1922, 2d 
Freseni ;— Mr. Justice Zafar Ali. 
Bawa BANSIGIR, OChela or 
.- Вања KHUSHALGIR APPLICANT 
versus E 
Dese Bawı JAMNAGIR, Ohela ов: `. = 
Bawa BHAGWANGIR—Respowperr, ` 
Criminal Procedure Code (Act V of 1898), ss. 145, 
439—Proceeding ‘under section 145 —Compromise — 


Breach—Oontinuation of proceedings Irregularity = 
Revision. А А 

During the course of a Беобвайїше under section 
145 of the Criminal Procedure Code the parties 
entered into a compromise whereby it was agreed 
that the first party would continue in possession 
of the property in dispute. The Court, thereupon, 
consigned the record to the record-room, A few 
days after, the first party appeared before the Court 
and filed a petition complaining that, the second 
party had dispossessed him from a portion of the 
property in dispute und threatened to use violence. 
The Magistrate thereupon revived the proceedings 
and finally passed an order confirming the possession 
of the first party: 

Held, that there was no grave irregularity in the, 
proceedings or final order of' the Magistrate whioh- 
justified interference in revision. Гр. 454, c0, 1] | 

Petition for revision of an order of tha 
Magistrate, First Class, Sialkot, -dated . the 
4th April 1922, 


FACTS,—The lower Court has passed an 
crder under seetiou 145 to the effeat that, as 
the applieant has filed a oivil suit, he 
shall not remain in possession of the house 
in dispute till the decision of the Oivil 
Oourt, The facts of the «ase briefly are that 
there is a temple styled the temple of 
Madhogir in Sialkot to which considerable 
property is attached. The respondent 
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Jamnagir alleges that he has been in. posseà- 
sion as а trustee for tha last six years aud 
that in Ostober last; Bansigir applicant 
raised, some. trouble and wanted to take 
possession of the temple. Jamnagir filed 
proseedings under section 145, Criminal 
Preeedure Code, ‘A notice was issued ‘to 
the respondent but on the 25th January 
1922 the parties came to a sompromise to the 
following -effest, “That Jamnagir would 
remain the mohant of the temple and wovld 
manage it. .Bansigir would not interfere 
in -the administration at all, Bausigir 
could use the temple іп the same way as 
other worshippers. But he was entitled 
to have his right settled by a Oivil Court." 
Jamnagir now complairs that Bansigir was 
again raising troubleand interfering in the 
administration of the + temple and wanted 
to diapo.séss the petitioner and that he had 
` given one ‘house belonging to the temple on 
rent to а . ёо ‘respondent, that ., when the 


petitioner. demanded why he had «given it on 


rent Һе threatened to beat the petitioner 
and the. “tenant. refused to vacate . the: house 
eta.; “ole. . : A notieó was issued puder” scotion 
145. "Phe applicant cays that he was nob 
aware (of it Баб һе, was present on the 
‘day-- of hearing and he was ‘called to Oourt 
‘and ‘put ^ in . his written statement. In 
this he denied the tile of the petitioner 

the trusteeship of the temple and 
ented ibat there. was any danger of 
"breash ‘of pease; On 4th April the parties 
gave a statement that Bansigir had brought 
& civil anit to settle his rights and thus 
‘without: , any further erquiry the -order 
under revision was passed, It is admitted 
that ‘the lower Ocurt bas been‘ gailty. of 
irregularity . in... these . proasedings. For 


instance, the order does not show that there aa 


Waa” ‘any ‘danger’ of - ‘breaoh ‘ of peace. from 


the. parties. whioh could give. it jurisdiction. 


tó. равв an, order, . No evidenee is resorded: 
with. respect’ ‘to the-fasts, whieh might 
have given it jurisdiction. Oa the other 
“hand, it is sontended that this -Oourt. has 
no “jurisdiction to hear the petition and 
that no serious injus'ise is likely to be caused 
by the order 80 88 to entitle the Appellate 
Court to exercise his | revisional jurisdietion. 
Orders made under ‘sections 143 and 144 
and. proseedings under Ohapter XII are 
nos p'oseedinga. -withia the meaning of 


session 438 avid have doen excluded from 
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the Revisional Jurisdistion of the High 
Oourt.. In Dewan Ohand v. Queen-Hmpress 


(1) it was held by the Fall Beneh that 
where ап applieation has been made under 
sastion 145 of the Criminal Prosedure Code 
ia а ease, where an order might properly be 
passed under that sestion, but where the 


‚ Мөвівітебећаҷ adopted none of the procedure 


required thereunder and has passed an order 
without reference thereto, sush order is not 
really one under that sestion and is open to 
revision under sestions 435 ‘and 439 of the 
Oode. In ‘Dhani Ram v. Bhola Nath (2) 
ib was held that the proseedings under 
Chapter XII of the Oriminal Procadure Code 
eould only be reversed by a High Court 
under section 489 on the ground of want of 
jarisdistion or grave irregularity in the 
proseedings or on non-sompliance with the 
provisions of the Ocde amounting to an 
abuse of jurisdistion. Abdulla -Khan т. 
Gunda (8) is also to the-same effect. The 
applieant contends that he i8 in possession of 
the house and he has brought a declaratory 
suit and if he is dispossessed his suit is 
liable to be dismissed and, therefore, prays 


„that this order be set saide on revision, 


There i is a great danger of his being. prejudis- 
ed in the Civil Court if this order were 
maintained. As the lower Court -has 
committed grave irregularity in not giving 
either party any opportunity to prove facta 
which sould give it jurisdiction over the 
matter, I forward the ease to the High 
Court for revision of the order somplained 
against with the resommendation that it: may 


- be set aside as illegal. 


Lala Bhajan Lal, for the Petitioner, 

Lala Mool Ohand, R, S., for tha Respondent, 

ORDER—This case under seetion 145, 
Criminal Prosedure Code, has” been reported 
to this Court by the learned Sessions Judge, 
Sialkot, with the resommendation that the 
made under that sestion by the 
Magistrate be set aside on assount of grave 
irregularity. in the prosedure followed by him. 
The-facta are briefly ав below: — 

The complainant, Biwa Jamnagir, is в 
Sahd and claims to have been in possession 


(1) 2 P. В, 1899 Or, (F, B.). 

» (2) 28 P. B. 1902 Ог,: 185 P. L. R. 1902, 

(8:7 P. В. 1997 Cr; 24 P, WEB. 1907 Or; 7LP. G, 
R. 1908; 60r L. J. 118, Я 
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of a temple ав its mahani ever since the 
death of the ‘former mahant.' In the petition 
of complaint ‘whieh he filed on the 24th 
Ostober 1921 he stated that he had been in 
possession of the.temple and the. properly 
attached to it for five or six yeare, but that 
' the respondent Bansigir, who too is a Sahd, 
wanted. to dispossess him by force. The 


Magistrate examined the petitioner and,being. 


satisfied that there was a danger of breach of 
the pease, issued ‘the usual notiee to the 
. respondent, The parties appeared before the 
-Magi&trate on several dates and eventually 
filed a razinama to the effeet that the 
complainant Jamnagir will sontinue to be the 
mahant and to manage the affaires of the 
temple and that the. respondent would: not 
interfere in any way with ‘his management 
of it, "This written deed of sompromise was 
duly verified by the parties before the 
Magistrate апа both affixed their thumb 
marks to the. Magisirate's nota.of thia 
verification.” The Magistrate then ordered 
the. file to be .ecusigned:-to the record 
ове. This order is dated the 25th January 
1922. On the 
eomplsinant again appeared  befora 
Magistrate with .a petition.to thé effest 
that thé respondent had in violation of.tha 
ratinama taken. po:session of a kotha by 
leasing it out on rent and threatened to use 
violenca, The Magistrate summoned the 
respondent who appeared and putina written 
statement on the 21st Mareh to the effcot 
that the kotha was already in his possession 
and.that there was ro.apprehension of breash 
of the pease, Subsequently сп 
April he stated bafcre the Magistrate that he 
had instituted a suit to declare that he (ard 
not ihe somplainant) was the rightful mahani 
‘of the temple. Thereupon the Magistrate 
ordered that “till the deeision of the oivil 
ease: the respondent shall ‚not keep his 
possession over the property. in dispute.” ` 
. From the above statement of fasta it 
is clear that the proseedings after the date 
of the rasínama were in oontinuation cf the 
order made on that day, and. that the second 
complaint was not treated by the Magistrate 
as а freah complaint under section 145, 
Criminal Procedure Code. That, being so, 
there was no grave irregularity in the 
proeeedings or final order of the Magistrate, 
Therefore, I refuse to interfere with it, 
The respondent was clearly to blame for 
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17th February 1922 the. 
the, 


the 4th: 


[1999 - 


not abiding by. the ternis of the rae/nama 
entered into and exesuted by him, x 

2. Е. : L^ he, V. oe. HU 
zt Revision disallowed, 


D 


PESHAWAR JUDIOIAL COMMIS. - 
SIONER'S COURT, is 
OnrurxaL Oase No. :5 or 1922, 
March 20, 1922, · . 
~ Preient i —Mr. Рірор, J, C. - 
MIR ALAMC-—AQOUBED— ÀPPELLANT 

"OW versus gd ES 
EMPEROR—Responpent. het 
Jurisdiction Magistrate empowered under в, 30, 
Criminal Procedure Oode—Jurisdiction to try cases 
falling under first part of 's. 804, Penal Code— 
Conviction—Revision—Power of revision Court to direct 
trial after commitment to Sessions —Penal Vode (Act 
XLV of 1860), ss, 800, 801— Difference, between two 
parts of section 804—Hxceptions in s. 800, recognition 
of — Evidence Act (T of 1872), s. 106, application ojs m 


A Magistrate, empowered under section £0, Crimi- 
nal Procedure Code, is not legally incompetent to 
try a case under the first part of section 304, 
Penal Code, but the more proper course for him isto 
commit such a case to the Sessions. However, if he 
tries and convicts the accused, the. Court of : revision 
is not bound to quash the proceedings as ultra vires, 
but may, in the ends of justice,.quash them and 
direct the accused to be committed to' the Sessiona, 
[p. 456, col. 2,]. ` * EN 

Obiter.—(i). The difference between the two parts 
of gestion 804, Penal Code, is that under the 
first part the crime of murder is first established and 
the accused is then given the benefit of one of the 
Exceptions in section 300, while under. the second 

art the crime of murder is never established’ at all, 
` Lp. 455, col. 2.] i 

(ii). The general principle of law is that the 
&ecused may benefit by the prosecution evidence, 
and there may be cases in which the recognition of 
the|Exceptions in section 800, Penal Code, may precede 

. the attempt to prove other facts. [p.-456, сої. 1.] ù, 

Appeal from an order of the Addi- 

tional District Magistrate, Kohat, dated the 


16th October, 1621. 


JUDGMENT,—The appellant Mir Alam, 
aged ‘between 30 and 35, has besn eonvieted 
under the first part of ssetion 304, Indian 
Penal Oode, by the Assistant Commissioner 
and Additional District Magistrate, Hango, 
of culpable homicide not, amounting to- 
murder of hig step brother, Shadi Khan, and: 
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sentensed to ‘five years’ rigorous imprison: 
mont. ` | І 

The:facts of this oase aro really perfeetly 
clear. There was already а eortain amount 
of ill-feeling between the acsused and his 
four etep-brothers. "He and two of the 
latter, of which Shadi Khan was one, 
were, on the day in question, on their 
respestive fields. Mir Alam was engaged 
in repairing the embankment of his field 
by taking the earth from his step- brothers’ 
field which lay on а lower level, They 
objected to his doing 85 but apparently with- 
out justifiable reason. They were two, if 
not three, times on the verge of a serious 
ox 8 о, prior to the aetual eollision which 
ended fatally, but were separated by the 
bystanders. Eventually, however, Shadi 
Khan and hia brother Gulbagh set upon Mir 
Alam and he received a number of contused 
wounds on the shoulders and on the head. 
All these are shown by the medisal өті. 
danse to .have 
weapon. It may have been a spade or 
the blunt edge of an axe. It was 
during this that Mir Alam stabbed Shadi 
Khan in the stomach and the latter died soon 
afterwards. 4 

The asensed admits a great many of tha 
fasts but he explains the fatal wound by 
saying that Gulbsg drew a dagger, and at» 
tempted to stab him but that the blow, as he 
turned aside, struck Shadi Khan by mistake. 
This (ime honoured explanation is obviously 
incredible ard need not seriously be consider- 
ed. Т agree with the Additional Distriat Magis. 
trate in thinkir g that 16 was the decaased and 
Gulbagh who were the aggressors and that at 
the same time Mir Alam in using the dagger 
exceeded the right of self-defence and that 
he is guilty of eulpable hom!eide not amount- 
ing to murder, and that һе ів во simply by 
reason of Hxeeptions (1) and (2) to eestion 
300, Indian Penal Code. The eonviction was 
clearly justified and I eonsider that the 
sentence irflieted is suitable, 

There remains, however, the question as 
to whether the Additional District Magis- 
trate’s proceedings are legal, It has been he!d 
by s5uesessive High Courts and by the 
Judisial Commissioner in the ruling pub- 
lished as No. 14 of 1904 that a District 
Magistrate empowered under section 30, 
Criminal Procedure Code, has not jurisdistion 
to try an offence falling under the rsi 


INDIAN OASES; 


been caused by а blunt” 


458 


part of section 304, Indian Penal Code, inase 
much as to establish an offense under the 
firat part of that sestion it is necessary to 
prove first all the ciraumstanoces whioh 
would. justify a charge of murder under 
gestion 302, Indian Penal Code, and that it ів 
for the defence to prove the Exceptions to 
gestion 300, Indian Penal Code, and thereby 
reduee the erims to one of qualified murder. 
The difference between the two parts of 
section 364, Indian Penal Oode, js, of course, 
that un¢er the first part the arime of murder 
is first established and the asousedis then 
given the benefit of one of the exseptions, while 
under thesesond part of the same section 
the erime of murder is never established at 
all. The quastion whish I now have to 
consider is whether it is nesessary for me to 
quash the whole proseadings before the 
Additional District Magistrate and to order a 
re-trial of the ascused before the Sessions. 
This was the sourse astually adopted by thia 
Court in the case of the ruling quoted above 
(14 of 1904). One of the first rulings on 
the question as to whether a Magistrate 
empowered under section 80 can or cannot 
legally try and eonvict under the first part 
of gestion 304, Indian Penal Code, is Atira v. 
Queen- Empress (1), A mora important 
ruling is Mangal Sirgh v. Queen: Empress 
(2) when this question waa referred to в 
Fu] Bensh with the result that it was 
held that a Magistrate empowered under 
section 30, who tried an accused person 
under sestion 804 (1) was ating without 
juriadistion. I may remark, however, that 
in the later ease one of the learned Judges, 
Mr, Justiee Roe, dissented from the Fall 
Benca ruling ard gave his reasons ай 
length for doing во. He indeed stontly 
maintained to the end that his view wad 
the right one. must confess 
that the reasons he gives are extremely 
cogent, It eannot be contested for a moment 
that it is almost always proper for & 
Magistrate empowered under seetion 30 to 
commit such a ease to the Sessions. · But 
the question is whether, when there are no 
other reasons for interfering with the result 
of his trial, and where there has been LE 
parfectly equitable rezult, this Cours ic 


(1) 9 P. R. 1891 Cr. 
"(2).1 P. В. 1893 Or , (Е, В.) 
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` reecscarilg obliged to set aside the whole 
proceedings as being without jurisdiction, 
With the utmcst respect for the rulings I 
have quoted, and for the rulivg of my 
learned pred gsesgor in this 
unable to acespt the. view that tha law, ag ii 
stands, goes -50 far вв іо lay down that a 
Distriat Magistrate cannot legally. try a Cage 
undér seotion 304. (1), Indian Peral’ “Code. 
In the first place Ee ів, under cestion 80, 
Crimiral Procedure Ocde, empowered: to try 
“all cffences* not punishable with death” and 
section 304 (1), Penal Oode, is an offerce nct 
punishable with death. The argumert that it 
. is solely for the aseused to prove the benefit 
éf the Exeeplions seems to me to overlook 
the general prineiple of law that the aecused 
may benefit by “the - prosseulion evidence. 
Section 1(5 of the Evidence Act, on whieh 
considerable stre£s was laid down.in the Full 
Bereh ruling | of the’ Punjab Ohief Court, 
lays down that ' 'the burden of proving general 
or ‘srecisl Exceptions in "the Indian Penal 
cde ies проп the. атосвей. and the Court, 
+ shculd presume the absence” of tush eireum: 
gtanees, " Now, I oannot believe it possible 
that the Cout is bourd to presume tle 
üábrenee of circumatanecs whieh it considers 
that the’ proreeution evidenee itself proves 
‘to have been present, А case scmewhat 
parallel'to the present one cceurred when rot 
only did the Magistrate consider that the 


prosecution evidenee itself proved that the’ 


offender had been deprived of self-sontrcl 
by grave and sudden provosation, but the pro. 
seeution commenced their ease in Court 
by stating that these circumstances were 
admitted and that. they only proposed to 
prosecute the acensed under the firet part 
of section 304, Indian’ Penal Code, I have 
been unable to trace the record of that ease, 
but Iam aware that the Judicial Commis. 
sionor of this Provinoe, while eritieising the 
irregularity of the Magistrate’s proesedings 
did not think it nesessary aatually to duesh 
i eonviction, inasmueh as no injus- 
ве ‘Kad resalted. It seems tome extremely 
difficult’ to hold -that a Magistrate ia bound 
to eonimit the aesused to Sessions on a 
éharge, of murder when he himself holds 


that no charge of murder has been estab.’ 


lished, It вап: be said of sourse that- the 
charge cf murder is established before tha 
accused. has made out his claim to the benefit 
of the Exceptions but this is aesuming а 


v 
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Court, I am ` 
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ebronologiesl sequence of events, whieh in 
many .esses is -not justified. As in the 
esse I have alluded to above, there clearly 
may be instances’ where the reeognition of 
the Exeeptions precedes the attempt to 


prove ‘other faeta oonnected with the 
ease, ^ In’ euch ' a 0980. 1 fail to see 
how it ean “be ‘said - that“ the ebarge of 
murder has“ ever been established.” Per- 


this reason’ it is clear to my mind that there 
‘may be cases where a District Magistrate is . 
within his powers if he sonviets a person 
under reetion 304 (1), Indian Penal Code, 
although there ean be no doubt of the 
general principle thatitis mere proper for. 
him to commit such a caes to the ‘Sersions. 
J, therefore,’ eonsider that I am-not legally : 
obliged to quash the Magistrate’ s proseedingg 
in the present саве as ulira virer. If it were 
necesrary in the ends of justice to direst 
that the, acsured should be eommitted for 
trial to the Sessions, it would be open to this 
Court to make ‘bush diréetión . under, zeotion, 
423, Oriminal"Prosedüre Code. In “the pre- 
sent ‘ease, where по ' injustice has ‘been eom- 
mitted; I" see ho reason Чо do во. Оп -tbe 
firdirgs given ^in "the first part of this 
judgment: Г miaintain' the conv: ‘оноп and 
the £entence and dismiss the appeal. 


M 
Hs 
1 


Appeal dismissed, i 


Nol. РЕЧ 
OHHOTEY v, EMPEROR, 


ALLAHABAD.HIGH COURT. 
Ovrminat Rererence No. 246 or 1922, · 
- : Sune, 16, 1922. 
: " Present : :— Mr, Justice Ryves. 
: DEHOTEY — Aooonm— Apron: 
EN ‚. Versus. ` 
" “BMPR ROR— Opposrre. 
Penal - Code. (Act XLV of 1860), s. 27—Unlicensed 
arm in possession of servant— Master, liability of. 


An unlicensed pistol was found in the shop of one 
0. who had: been absent from his place for some 
days, leaving. the shop in charge of.his servant Н. 
There , was nothing to show that the pistol was a 
sort of article that ‘one could: reasonably expect to 
- be for sale in that shop. Both the master and the 
servant were convicted .under the Arms Act, the 
Magistrate holding that the pistol being found in the 
' possession of the servant must be deemed to have 
‘heen i in- possession of the master under: section 27 
ya the Penal Code: . 


” Held, that it waa not proved in this case that the 
possession of H. was on account of C, and that, 
therefore, the conviction Of the latter could not be 
ао | 


“Criminal eleronas. made by the Sessions 
Judge, Cawnpore, : 

. Mr. В. Maleomsen, (Assistant. Government 
Aavceate), for the Crown. 


"JUDGMENT. —The Kotwal of Cawnpore, 


baving. regson to suspect stolen property to 


be in Possession of Ohhotey, searched his 
shop in the Bazar, in Cawnpore. Ohhotey 
had been absent from Oawnpore for some 
days. Husaini, & servant of Ohhotey, Was 
in eharge of: the shop. The Kotwal found 
а pistol. lyiog. on the floor of the shop. 


Both Ohhotey and Наваіпі, his servant, were: 


tried for an offence under the Arms Aet 


and were both convicted by the Magistrate . 
who senteneed them to pay а fine of Rs, 20 


each, · They applied for revision to the 


Sessions Judge who upheld the convietion | 


of Hnusaini but -has referred the case of 
* Qhhotey to this Court with а resommenda- 
tion that the convietion and: sentence be 
set aside. The Magistrate eonvioted Chhotey, 
holding that under section 27 of the Indian 
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of his master to make the master liable. 
I notice that, in his judgment, the Magistrate 
rays "the shop and its contents, whatever 
there were, " were in Husaini's possession on 
account- of his master Chhotey ; and in bis 
explanatior, he says: The pistol was found 


. lying openly in the shop in what I gathered 


‘to. be. mush the Bañe. wey as the other 
artioles i inthe shop........., во 1 régarded the 
pistol as part of the general property cf 
the kop, ”.I have searched through the record 
{гош етй to end ard І cannot find ary 
-reference to what kind ‘of shop this was 
or what sort. of goods were sold in if, At 
any rate, ‘there ?в nothing. to show that a 
pistol was в sort-of article’ that one covld 
reasonably , expeét to be for sale i in tbe shop. 
T, therefore, agree with the learned Sesses- 
sions Judge in holding. that it? sot proved 
-the: - "possession -by Hussini of this 
pistol was .posteseion on atcount of Chhotey, 
T, therefore, © atcspt the referense, seb aside 
the conviction. and’ eentence and direst the 
-fine, if paid, to be refunded. 

“и, Н. $ 
0 Conviction вві“ в. 


Penal Oode the pistol being in the posses. · : 


Bion of his servant, Husaini, must be eonsider- 
ed to have been in Ohhotey’s possaasion. 
The learned Sessions Judge points out that 
the Magistrate has apparently overlooked the 
important words in seetion 77, viz, that the 
possession of the ‘servant mast be on aegonnt 


r 


'.that thera is no 


-gisa of her free will or action. 


4:8 


. RATI RAM V. EMPEROR, 


Е “LAHORE HIGH. COURT. 
 Enümur ‘Revision Perition No.-970 or 1922. 
Ostober.30, 1922, 
` Presènt : — Mr, Justice Moti Sagar. 
-RATI. '"RAM—Oonvior—PETITIONER 

- Versus 


EMPEROR—RE8PoNDENT. 
5 Penal Code (Act XLV of 1860), s. 4908—Emticing 


away married woman— Offence,’ what constitutes, 


To constitute am offence under geotion 498 of the 
Penal Code,’ it- is, not necessary that the woman 
should be physically restrained ог - that she ‘be 


actively, prevented from the exercise of her free’ 


will or action. The gravamen of the offence ‘von- 
sists in depriving the husband of: his proper control 
over his wife for ‘the “purposes Specified in seotion 
498, - and a detention occasioning such deprivation 
may be brought about by means other than ‘mere 
physical constraint, e.g., even by the influence of 


allurements and persuasions.” 
, Criminal Petition-No, 12 of, 1868, м. H. C. R. 20; 


r "Weir 571, relied on, 

‘Petition, under rection 439 ot the Oriminal 
Prosedure Code, for revision of an order of 
thé Sessions Judge, Karnal,” 
June 1922, affirming that of the Magistrate, 
Firat Clase, - Karnal, ‘dated the £6th April 
1929, ^'^ 

Mr. Shamatr Ohand, for the Petitionsr, 


JUDGMENT.—Rati Ram petitioner has 
been sonvisted of de'aining Musammat Hanso, 
a married woman, with the intent spesified 
in sestion 498, Indian Penal Code, and 
senterc3d to one year’s rigorous imprison- 
ment and a fine of Rs, 200, 

The only question that requires con- 
sideration is whether on the fasts-found* the 
petitioner's oonduof does or does not amount to 


detention within the meaning of sestion 498, , 


It is gontended that the woman was living 
with the petitioner with frea eons»nt, and 
evidence on the resord that 
abo was boing detained against her will. It 
is clear; however, that to eonstitute an effense 
under seetion 492, it is not mecassary that 
the woman should ba physisally restrained or 
that she ba astively prevented from the exer- 
The gravamen 
cf the offenee consists, as held in Oréminal 
Petition No. 12 of 1868 (1), in depriving.the 
husband ef his proper éontrolover his wife 
for the purposes specified in section 498, and 
a. detention occasioning sush ‘deprivation 


(1) 4 M, H, 0, В, 20; 1 Weir 671, 
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"may be brought about by means other than 


mere phyeieal constraint, eg., even by the 
inflaense of allurement& and persuasions, 

In the present case it has been found asa. 
fact that the woman was living: ‘únder the 
protestion of the petitioner for more than 
two months before her arrest, and that when 
the searah party arrived with: the Police 
Officara she was found soneeiled under & 
charpóy in his house, Tha explanation 
offered by the petitioner that she aud her 
mother-in-law came to his house оп a visit of 
eondolense on the ocexsion of “hia inother'à 
death, and that as bhere, wás по female in 
the honae, she was left there by her mother- 
in-law to озок this food is obviously false; 
and has been rightly réjeoted by the Court 
below. There can.be. no manner of doubt 
that the woman wai living with ` the peti-. 


' tioner with illiois intent, and that she must 
kave baen indused or persuaded by him to. 
‘withhold heraelf from her husband. This 


eondaes on the petitioner’ 8 part is sufficient, 
in my opinion, to bring him within the 
purview of sestion 498. . 

Aa to ponishment, it is urged that the. 
potitioner is a young man-of some education, 
and that he hes already been іп · jail for 
more than five months, Ib iafartker pointed 
ont that thoagh the petitioner msy -be 
technieally guilty of the offense, it - ів slear 
that the woman was а consenting ratty and 
that she must hava had some stroz g grounda 
for leaving the protection of her husband. `: 
- I think there is forse in thess argument“; 
aud taking every thing into consideration І. 
am inclined to think that the amount of 
imprigonment already undergone by the 
petitioner and the fine imposed upon him 
will be quite suffisient to moat the: ends of 
jas'iee. E 

I asoordingly so far Т. tha. present: 
petition as to raduse the santenca of impri- 
gonment to the extent abova spesifiad; Е 

The. sentenca of fine and imprisonment iù; M 
default will stand, на EL 

Z. Ky i E . y 
Petition allowed.” ' 
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EMPEEOR t, SARDAR. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. | 
ОвтмімАІ Revennyce No £5 or 1929, 
November 1, 1922. 
Present:—Mr, Pipor, J. C. 


І EMPEROR —Рвоѕкоотов 
versug 
‚| : SARDAR AND OTHERS— ÁOCUSKD, 


Jurisdiction Magistrate esercising powers under 
з. 80, Criminal Procedure Code—Jurisdiction to 
try cases falling under first part of section £0 5 
Penal Code— Commitment to Sessions—Charge under 
£. 802, Penal Code— Trial and conviction by Magistrate 
under first part of в, 304— Revision — Power of Revision 
Court to direct commitment to Sessions. 


All cases under the first part of section 30 4, Indian 
Penal Code, if the evidence is sufficient to establish 
the charge, should be committed to the Sessions, 
[p. 459, col, 2.] 

Where the charge made was one of murder under 
Becíion'802, Penal Code, but the Additional District 
Magistrate, exercising powers under section 80, 
Criminal Procedure Code, convicted the accused 
under the first part of section 804, Indian Penal 
Code, the Judicial Commissioner, in the exercise of 
the powers of revision, quashed the proceedings 
and directed the accused to be committed for trial to 
the Sessions. [p. 459,-col 2; p. 460, col. 2] 

_ Mir Alam v. Emperor, 69 Ind. Сав 454, explained. 

Case reported by the Sessions Judge, 
Derajat, with his No, 400 Cr., dated the 
16th June 1622, 


JUDGMENT.—In this ease three persnr, 
Sardar, Malkhai and Id Mohamad have been 
convisted by the Court of Mr. Cunningham, 
Acditional District Magistrate, Hangu, of the 
sulpable homicide of Mir Faraz under the 
first part of ses'ion 604, Indian Penal Cole 
and sentenced as follows :— 


-Sardar to ssven years’ rigorous imprison. 
ment. i А 

Malkhai to threa years’ rigorous imprison- 
ment. 

14 Mohamad to two yeara’ rigorous im- 
prisonment, 


Appeals were preferred by Malkhai and 


Id Mohamad to the Oourt of the Sossions, 
An appeal. by Sardar would hava lain to 
this Court. but none has been preferred, On 
a petition by the complainant the sessions 
Judge has referred the oase of all three 
асопвей for orders to this Court on the 
ground ‘that the Additional District Magis- 
trate has exeesded his jurisdiction in trying 
@:oase under the-firat part of sestion 304, 
Indian Penal Oode, He has remarked in 
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his order of reference t| 
ваве for the prosecutior 
murder and that th 
jurisdistion, when the 
provocation was raised, 
itself, 

In the ruling published 
340f this Provinee it 
down that a Magistrate 
under eection 30, Oriminal 
по jurisdietion to try an 
h:mieide nof amounting 
able under part 1 of saatio 
Code, I have recently 
ruling in the esse of М? 
(1) (tried by the same 
bat only upon one point. 
intended to establish the 
trial by a Magistrate exer 
section 30, Oriminal Pro: 
oifenee under the first pi 
Indian Penal Code, is 
illegal trial, that the p 
necessarily invalid ab й 
jurisdiction, and that it 
upon this Jourt to quas 
if no failure of justice | 
itis clear frem the pie 
Ecope of that ruling hes 1 
As pointed out in it, iti 
proper fora ease under 
sestion 304, Indian Penal | 
ted to the Sessions, I m: 
this ard state tbat all a 
‘part of seation 304, Ind 
the evidencs ia sufficient 
сувгве, should be sommit: 
To preventany further n 
this point I must explain 
the sace of Mir Alam v, 
purely with the legal p 
not an absolute want of | 
case. There i», however 
priety and the faet that t! 
that it is not -obligatory п 
whole prcoeedings, is not 
that Magistrates are ther 
of eases under the first pa 
Indian Penal Code. 

In the present сав 3 the tr 
ly improper. The charge 
murder under s3etion 3( 
Oode, and there was no, 


t 
(1j 69 Ind, Cas, 454, 
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‘first Exeeption to section 309, Indian Penal 
: Code, being admitted by the proseaution as & 
.presedent 
“the exereise of the powers of revision to 
‘quash the proceedings and I consider that 
‘this eourse must clearly be adopted. T, 
therefore, quash the proceedings, of the 
‘Additional. Distriet Magistrate and direct 
that the three aseused, Sardar, Malkhai 
“and Id Mohamad, bs eommitted for trial to 
the Sessions. 
‘in his order of reference has expressed sueh 
-a definite opinion upon the facts of the case 
“that I do not, consider that the 89sused 
should: bà: committed for trial to his Court, 
4, therefore, direet that _the ‘sommitment 
ЉЪе mada to the Court of the Additional Ses- 
‘tions Judge of Peshawar. Тһе сазе will be 
sommitted aecordingly. 

“Ba De "n 
NS 


Order accordingly. 





LAHORE HIGH COURT. 
. 3 <Qprainan Revision Petition No. 1250 
: - or 1921. 
Mareh 27, 1922. 
Pressnt;—Mr. Justioe Martineau, 
SITA RAM —Comsvior — PETITIORRR 
| versus 2. 
EMPEROR— RzsrospENT. 
Salt Act (XII of 1882), s 27— "Importation" 
. meaning of. . . : 
There is nothing in section £7 of the Salt Act to 


warrant the contention that importation into a part 
of the territories mentioned in section 1 of the Act 
is to be taken as meaning only importation from 
outside those territories and not importation from 
one part of the territories into another part. There- 
fore, where а rule framed under section 27 of the 
Balt Act prohibits the importation of salt into a 
particular district, the rule is infringed by bringing 
salt into that district from another district in the 
- same Province. ` > n 
Petition, under gestion 439, Criminal Pro- 
‘cedure Code, fcr revision of an order of the 
Seesions Judge, Ludhiana, dated the 27th 
Jone 1921, affirming that of the Magistrate, 
First Olaes, Ludhiana, dated the 25th April 
1921. ALS PE | 
` Mr. Mukand Lal “Puri, for the Petitioner. 
Diwan Anda Ram, В. 8., Publie Pro- 
seeutor, for the Respondent, . ..... |. 


ЛАМАЛЕ СААЯ vawuw 
2 ES 


to the trial, .I& is open to me in. 


Tho learned Sessions Judge: 


J UDGMENT.—The petitioner, Sita Ram, 
has been fined Rs. 200 for infringing a тше. 
made on the 24th April 1920 under sestion 
27 of the Indian Salt Ast, XII of . 1882, 
prohibiting, "under certaia eonditions, the 
importation of salt into the Ludhiana Dis. 
trict. The facts found are..that.a waggon 
containing salt was. booked from Khewra 62. 
Gobindgarh, and that Sita Ram,:a -partner 
in the firm to which -the aonsignges had sold 
the salt, got the Station Master of Khaana, 


‘whieh is in the Ludhiana Distrist, to. detach 


the waggon .at that’ station, after whieh the 
salt was: delivered to Sita Ram's firm at 
Khanva, xt cer i ord Que ШЕ. 2 
‘Section 27 of Ast XII. of 1882. provides, 
that the Governor-General in „Соппеі] may, 
from time to time, by-rule, prohibit abaolute- 
ly, or subject to conditions, the importation 
‘of salt into, or the transit of. salt over, ‘tha 
‘said territories or any part thereof. "Tha 
said territories” are specified in’ section 1, 
and-the-main sontention on -behalf of the 
petitioner, is that importation into a part ‘of 
those territories: means- importation- from 
outside them, and that tho rule. prohibiting 
the importation of salt- into the Ludhiana 
Distrieb was not infringed by bringing salt 
into that distrist-from another distrist in the 
same Provinee. Bee ees are 
1 think that this is not a correct interpreta- 
tion of sestion 27. It ів urged that 
“importation” is defined in distionaries and ‘in 
Wharton’s Law Lexicon as meaning the 
bringing of anything into & place, from 
abroad. Butthe term "abroad" is relative, 
and in relation to the Ludhiana Distrist any 
plaso ontside that district could bs regarded 
as a place "abroad." "Importing" literally 
means simply "bringing in.” and I see no 
reason why the expreB:ion importalion into 
the Ludhiana Distriet" shonld not be taken 
in its ordinary sence. There is nothing in 
kestion 27 to kesr out the contention that 
importation into a part of the , territories 
mentioned in sdction 1 is to be ‘taken as 
meaning only importation {сота outside those 
territories and not importation fram one part 
of the territories into another part. . Р 
Next, it is eontended that the firm in 
which the petitioner was a partner was not 
the importing firm but had purehased the 


-goods from the eonsignees, avd that the 


goods had already been imported when Sita 
Ram got the Station Master. cf Khanna tg. 
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detach the waggon and give delivery, It is, 
however, to be. observed that until the 
waggon was detaahed. thera was no infringa- 

ment of the rule against importation, ав the 


rule had been made subject to the sondition -. 


that the salt was not imported by Railway in 
course of -through transit. · The salt was: in 
eourse of transit to Gobindgarh во long аз 
the waggon: was not detached from the train 
at Khanna. 


the waggon the patitioner eontravened the 
rule made under seetion 27 of the Act. 

‘The sonviction -ia' eorrest,, aud I dismiss 
` this application for revision. 
Z, К, "^ — Application dismissed. 





' CALOUTTA HIGH COURT. 
, Овімтчаь Raviston No. 318 or 1922. 
June9, 1922. - 
Presont ; :—8іт Lanaslot Sanderson, Кт, 
. Qhief Justise. and Mr. Justice Panton. 
RAM-HARI CHAKRAVERTY л#р OTHE48— 
: AQOU3ED— P ETIT(ORERS 
7' versus ; 
- SANTOSH. KUMAR MANNA— Se 
OComenstnant— Opposite Parry, 
` Oriminal Procedure Code (Act Ў of 1898), ss. 421, 
439.—Appeal | once admitted, whether can be dismissed 


ily—Appeal, dismissal of—Magistrate called 
pon” er M case why it should not be ve-heard 


pu -of Magistrate. 


t 


Aitor a criminal appeal is admitted the Court haa 
no jurisdiction to dismiss itsummarily.[p. 452, col. i. T 
‘When a Magistrate is called upon -by the High 


Court to show cause why an appeal dismissed by him - 


ily should not be re-heard, the Magistrate is 
' bound to give reasons which had actuated himi to 
dismiss thé & peal. 
«І should ab Db justified in taking up their Lord. 
ships’ time over this, oe cage, ” T». 462, col, 1.] 


: Rule. LEE. ; 


: FAOTS appear "hon ‘the. M" 


* Babu Manmathanath Mukerjee (with him: 
Babu. Pannalal Chatterjee), for the Petitioner: 
—Fanbmit that the dismissal of the appesl was: 


bad: ia law. The learned Magistrate. admit- 
ted.the appeal: ‘but very strangely sammarily: 
dismissed iblater on. -Saction 421, Criminal 
Procadure Code, daala with summary dismissal. 
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RAM HARI CHAERAVERTY v, SANTOSH KUMAR MANNA, .. 


When the waggon was detached : 
. the ebaraster of the importation shacged, n 
and її getting the -Station Master бо datach” - 


' ‘he. reed not have 


It is not enough for him to say : 


e 


Ы 


ofappeal. Section 422, Criminal Procedure 
Code, provide: that if the Appellate Court dees 
not dismiss the appeal summarily, it shall 
cause notice to bə given to the appellant or 
his Pleader, Section 423 details the powers 
of Appellate Court in disposing of appeal. 
I submit that section 423, Criminal Procedure 
Code, must Ге read with section 367, Criminal 
Prosedure Code, which describes what matter 
a judgment should contain. Fn the judgment 
against which I complain there is no mention 


of she point or points for determination and 
' no-reason given for tke decision arrived af. 


The learned Magistrate must resord reasons. 


‘Ifthe Magistrate admitted the appeal, ав 
> he seems to have done, my potition is farther 
` à strengthened. 


If it is а trumpery ease there 
Shculd be a re-trial. 

; Babu Narendra Kumar Bose (with him Babu 
Satindranath M ukerjee), for the Opposite Party, 


NS —I must admit that the explanation offered 


by the learned Magistrate is not in good 
taste. But І submit that the Magistrate was: 
quite competent to dismics the appeal sum- 
marily. See the provision of the law in 
seotion 421, Criminal Procedure Code, As the 
learned Magistrate calls it a trumpery case 
recorded reasong, The 
learned. Magistrate thought that there was 
no sufficient ground for his interferenee. 7 
Babu: Manmatlianath Mukerjee was not; 
called upon to reply. 
. : JUDGMENT. Е 
SaupERSOM, O. J.—This was a Rule calling 
upon’ the District Magistrate to-show cause 
why the appeal should not be re heard on 
the first and ecesond grounds mentioned in the- 


. petition. 


The first dnd. second grounds are, that 

" The learned District Magistrate's order 
dismissing . the appeal cummarily is not’ 
proper, ’ › and, ‘That the proper disposal of. 
the appeal тейшгөй at least an examination 
of the document, Exhibit -A, and the,.same* 
not having been done, the appeal has not been ; 
properly disposed of.” 
. The petitioners were sonvieted and they 
appealed : ёо the - D'striot Magistrate who 
dismissed the appsal summarily, Two of 
my learned brothers thonght it desirable 
that the learned Distrioh Magistrate should 
show cause why the appeal should not be 
re-heard, The explanation whieh has been 
forwarded by the District Magistrate i is ag 
follows: "I should not be justified in taking 


+ 
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up their Lordahips’ time over this trumpery 
case.” In my judgment this Rule should 
be made absolute, The learned Judges on 
reading the judgment eame to the eonolusion 
that it was nota ease whieh should have 
been dismissed summarily and I sea no 
reason for differing from that opinion. 
Consequently the Rule should be made ab:o. 
lute. 

It appears from tke order-sheet that there 
was gn order recorded on the 23rd Jaruwy 
1922 as folkows:— Admit appeal.” I also 
appears that the learred Magistrate heard 
the Pleader on the 13!h Febrrary 1922 

“and.then on the 25th February, he dismissed 

the appeal summarily, If the learned Magis- 
trate did, in fast,admit the appeal on the 
23rd January 1922 in the way in whieh 
the admission of an appeal is gererally 
understood, it; must be taken that he had 
no jurisdiction to dismiss it summarily, That 
is an additional reason for making th's Rule 
absolute, But I do not base my judgment 
on that ground. The first resson which I 
have stated is sufficient. I desire to add 
that’ in view of the fast that two learned 
Judges of this Court issued a Rule calling 
проп the 
why the appeal should rot be re heard it was 
hardly in accordanee with the respect 
usually paid.- to the decisions of this Court 
.for the Magistrate to give no explanation 
beyond saying that he would not be justi- 
fied in taking up the Judges’ time over 
such a trumpery case. The appeal has 
been summarily dismissed and no reasons 
were given for the learned District Magis- 
trate’s decision and when the Rule was 
issued this Court was at least entitled to 
know the reasons which astuated the learned 
District Magistrate in arriving at his deci- 
sion, 

The Ruleis acsordingly made absolute and 
the case remittéd in order that the appeal may 
be rs-heard. 

PaxroN, J.—TI agree. 

8. D, ` 

Us Rule made absolute, 
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District Magistrate to show cause - 
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LAHORE HIGH COURT, : 
ОвімійАТ, APPEAL No. 502 or 1922. 
October 25, 1922, 

Fresené :— Мт, Justiae LeRossignol. 
ТОТА SINGH—OoasvicrT— APPELLANT . 
t68u8 j 
EMPERO R—RESPONDZNT 
Penal Code (Act XLV of 1860), as. 116, 120.B, 302 
Evidence Act (I of 1872), s, 114 ill (5), 133 —Con- 
spiracy to murder— Approver 7 Oorroboration. ý 


The evidence of an approver, if boliaved, | is 
sufficient foundation whereon to repose a  convio. 
tion, but in practice the Oourts es majori cautela, 


. insist upon corroboration of an approver's statement 


in material particulars. [p. 493, col. 2; p 464, col. I Jj 

The only corroboration of an approver's statement 
in a case in which the accused were charged with 
conspiracy to murder, was that shortly after the 
alleged date of the conspiracy the accused helped 
the approver in obtaining murderous weapons : 

Held, that this was sufficient corroboration to 
satisfy ‘the requirements of the law. [p. 434, col. 2.] > 


Appeal fcom an order of the Spesial Magis. 
trate for the Panjab and North- West Frontier 
Province, exersising powers under: sestioa 
30, Oriminal Procedure Оса, at Latore, dated 
the 18ib/195h May 1922. 

Lala Raghu Nath Sahat and Mr, 
Mackay, for the Appellant. ` 

Mr. Райр Singh for the Government 
Advosate, for the Respondent. - 


J. M. 


JUDGMENT.—On tho 23rd of May 1921 
four Sikhs cama to the bungalow where Mr. 
Isemonger and Mr, Bowring, Polise Offisera of 
Lahore, were residing together and enquired, 
for Mr. Bowring. On receiving the reply 
that Mr. Bowring was away and would not 
return that day the Sikhs went off, . Баб their 
enquiries had elicited suspision and they. 
were followed to the Railway Station where 
three of them were found sitting on the 
platform. Twoof them were arrested and: 
the third disappeared in tha sonfasion, The 
present case arises from this arrest and from. 
the statements whish they made to. tha. 
Polise, Asthe result of the investigations 
made by the Police upon their statements ` 
eleven persons, namely, Tota Singh, Tara 
Singh, Bela Singh, Amar Singh, Sepoy, Prom 
Singli, Narain Singh, Mota Singh, Jagat 
Singh alas Bijla Singh, Sarjan Singh 
alias Gurbakhsh Singh, Amar Singh 
Delhiwala and Kishen Singh (of these 
the last five were abssonding) ware sent up 
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ТОТА SINGH t, EMPEROR, 
for trial Of the six who were present at 
the trial Amar Singh, Sepoy, Prem Singh and 
Narain Singh were either acquitted or 
dissharged whilst Tota Singh, Bela Singh 
and Tara Singh were found guilty ontwo 
eharges and were renteneed under each 
charge to five years’ rigorous imprisonment 
ineluding three months’ solitary oonfinement, 
bat it was directed that the sentences ahould 
run eoncurrently, 

Tara Singb and Bela Singh have acquiesced 
in their sonviotions and have not appealed, 
but Tota Singh has appealed to this Court 
against his eonviotions and renteneses. He 
has been convicted of eopspiring to murder 
Bedi Kartar Singh, Sardar Sundar Singh 
Majithia, Mahant Bacant Das, Mahant Devi 
Das of Nankana, Mr. Kingand Mr. Bowrirg, 
‘under -seetions 120 B and 302, Indian Penal 
Ocde, and also.of eonspiraey to impcrt acd 
porsess вєсге!1у erms in contravention of 
Seetiors 19 ard 20 of the Arms Ast, 

: The main incidents . whieh the learned 
Magistrate has found proved and on whish 
he bases his sonvistions are briefly that on 
the 9th and 10th of April 199,, а Amritsar а 
rearet meeting of Akalis. was held at which 
ihe appellant Tota Singh was present and 
that there it was resolved that the above- 
mentioned notables and officers should be 
murdered, that Ganda Singh and Bela 
Singh should be the assassins and that Tota 
Singh was to eolleet arms from the Frontier, 
and that in furtherance of this conspirey’ 
between’ April 22nd and April 29th the 
appellant Tota .Sirgh did take part and 
assist in the collection at Peshawar of two 
bombs, some eartridges and a revolver. 

The chief evidence in the case is furnished 
by no less than six approvers, namely, Ohattar 
Singh, Gurbakhsh Singh, Ganda Singh, Bur 
Singh, Sham Singh and Sarmukh Singh, 
and the line of attask adopted by the learned 
Oounsel for the appellant has been to argue 
that, first of all, the story told by the 
approvers bears inherent marks of untruth, 
secondly, the ‘approver’s. evidence is 
not eorroborated in material partieulars, 
thirdly, where there is evidenee of corrobo- 
ration, that evidenee is ureliable. So far 
as the case of the appellant is eoncerned 
thé chief witnesses tc be considered are 
Ohattar Singh, Gurbakhsh Singh and 
Ganda Singh approvers, and witnesses No, 33 
Jumman, No. 34 Rashid and No, 68 Jaman 
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Singh. From the 
judgment itis difficul 
he finds that there 
evidence of the appro 
story that the appell 
the secret meeting of А 
Magistrate finds that 
to prove an: alibion tk 
and [agree with hin 
of the value of the : 
ib remains to determi 
any evidenee direeily в 
Singh’s statement that 
party to the conspi! 
10th April, and Oounse 
that apart from the evi 
there is no ocorrobora 
moreover, is himself ғ 
his account it appeara t 
into the revolutionary € 
on the 20th April, so tl 
been present af a met 
or 10th of April . 
‘some confusion as 
Singh sannot be ref 
meeting as Chattar 
Chattar Singh states t 
meeting held behind 
Singh says it wasan 
open-on grass at Guru 
unable to find that th 
corroborating the appr 
the appellant was p 
ings of 9th and 10 
ват. ' 

That Ohatter Sing 
at the end of. April anc 
lant for aid in thep 
that the appellant aid 
arms and ammunitio 
воговв the frontier, I b 


by the evidenee of Qurba 


Jumman witness-No, € 
of the appellant, and. J 
No. 68, who is в m 


Singh. There seems 
whatever for  diseax 
of these witnesses, 


absenee of any reasons 
the appellant why sue 
should be levelled agair 
person, That evidence 
revolvers and sartridge: 
alao bombs, That the evi 
if believed, is sufficient 
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ЖАТАВАЗА PILLAI, Ìn re, 
to repose a «onviotion is quite olear, but in 
practice the Court ex ma ort cautela insist upon 
corroboraticnof the approver’s statement in 
material particulars. In this ease, although I 
can | 
Singb's presense at the seeret meeting at, 
Amritsar onthe 9th or 10th Apri!, there 
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find no direet eorroboration of Tota 


їв. evidenee whioh I hold to be trustworthy,. 


that within a short period of that meeting 
be aided and abetted Ohattar Singh in the 
collection of murderous arms And weapons; 


and bearing in mind the rractieal impossibility - 


ў taining corroborative evidence relating 
е Sins ofthe 9ih and 10th Apri), 
that appellant. subsequently aided bo sarrg 
бољ Ње object of the ворэрігаеу 18 all the 
eorroborative evidenca that ean be.expeeted. 
If a conspiracy such as is described by Chattar 
Singh did: take place, it is very incredible 
that the appellant, a fanatic who was wound: 
ed at Tarn Taran and subsequently рә. 
саше а Sesretary or Assistant Безгебагу of 
of the Ahali, Dol and spenta good deal of his 
time at Amritsar, should not have been aware 
um Qounsel for the appellant has 
animadverted. upon the faets that the 
approvers did not make statements as socn 
‘as they were arrested, that they were 
kept not in, judicial. but. in the Polise 
losk-up during the enquiry, and that 
many other persons were arrested during, 
the enquiry who were „доб і 

trial. ‘But, there are’ oiroumstanses whish 


sent up for 


are eommon to all eases in waich the, 


ёпдпігу is intricate and lengthy and it ia 


not to be ‘expected that an approver will, 


come forward with his story as soon вз he 
was placéd under arrest. {tis inevitable in 


cases sueh as this in whioh the evidenco. 


govers many insidonts spread over а sonsider- 
able ‘space of time and happening in 
different looalities that’ the evidence — 
sgomewhat:eonfused, ‘but ‘the fasts on which 
the -appellant’s convietion is upheld are few 
ih- number and free from confusion. Fhe 
SlBteriónt of the approvers that there was в 
‘murderous вопврігасу to whish Tota Singh 
wasia party is: supported by the fast that 
there js evidence: proving 


murderous Weapons.. . 


For these. reasous the sonviotion must. ` 


be upheld and: i dismiss the : appeal. 


is. 


that Tota Singh. 
did aid ‘the parties to.that conspiracy to obtain. 


У 


EN ME PM, Appeal dismissed, . 


-within the definition of 


277101902 


MADRAS HIGH COURT. 
. Овімімаг Revision Case No, 216 or 1922, 
“(Catminat Revision Parition No. 190 - 


or 19 22,) А 
А September 28, 1922, "e 
Present :—Mr. Justica Wallace. ^ 
In re, S. P, NATARAJA PIULAI—AcO0SED. 
—PzrTITIONE*, : : o 


Penal Code (Act XLV of 1860), s, 21 (8) —" Public 
servant"— Madras City Police Act (III of 1888), 
53—8. P.C. A. Agent appointed as Police ' Officer, if a 
public servant, SS 


An agent of the “Society for the Prevention of - 
Cruelty to Animals” appointed in respect of offences 
under ‘section 53 of the Madras City Police Act, 
III of 1888, as a member of the City Police Force. 
is an officer of Government anda “public servant", 
section 21- (8) of the: 
Indian Penal Code. li x 

Upendra Kumar Ghose v.,King-Emperor, 8 О, І, J. 
470; 10 О, W. N. 727; 3 Cr, L. J. 420, followed. - 

Petition, under sections 435 and 439 of the 
Code of Oriminal Prosedure, 1832, and: sastion 
107 of the Government of India Aet; -praying _ 
the -High Oourt to revize an order of the 
Court of the Second Presidency Magistrate, 


. Georgetown, Madras,ia Calendar Case No. 913 


of 1922, dated the 27th February 1922. 

Mr, V. Razagopalachart, for the Petitioner. ' 
- The Urown Prosseeutor, for-the Crown. 

‘ORDER.—Petitioner, an agent- öf the 
S. Р. О. A. has been appointed in respset of 
offences unde: section 53, Madras Act III of 
1888, a member of the Ойу Polise Fores’ 
constituted under that Ast...By virtue of 
that appointment he is empowered to arroat 
offenders under that seetion, " . ^ w- ^" 
с It appears to me clear that he is, 
his inelusion in the 


‚ so-far as: 
Madras Оу. Polise: 


-Когаә. operates, an offiser of Government, 


whose duty is to bring’ offendera to justise. 
He ів, therefore, a publia servant within the: 
definition of section 21 (8) of.the Indian. 
Penal Code. е коок ae ees 

The oase reported in Upendra. Kumar -Ghose' 
v. King Emperor, (1) is: in favour: of his 
view. Ый Pae * peas Oo Магас ots ae 


This petition fails and is dismissed; -< -+ 

UNV ` ae A we ват 

-8D | 070 fe fate P Le et 
`Рәійѓоп dismissed.: | 


(1) 3-0. 1 J, 476; 10 О, W. N. 727; 8 Or, L, 3, 420, 7 


MJ 


itas AM 
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SAMI MUDALIAR v, MUTHIAH OHETTY, 


MADRAS HIGH COURT, . R 
Seooxp-Oivin ÅrpezaL №5: 12:9 ов 1920... 
lus ' "April 115 1999, 6: 
. Present :—Juatios Sir William Ayling, Kt. 
and Mr, Justiee Odgers, 5 D 
SAMI MUDALIAR AND ANOTAER —- 
"DEFSRDANTS—APPELLANT3S ^ 
К . -versus 
t MUTHIAH OHETTI akıs VEERAPPA 
. _ ОВЕТТІ—Рохтатіве–Везрохрянт, 


Execution of decree—Decree passed against deceased 


defendunt nullity —Notícé of transfer of decree—Res 
judicata— Declaratory suit —Ewecution Court cannot go 
behind decree. M j f 
A, decree passod'-against a deceased ‘defendant is- 
в nullity and his legal representative can sue for 
` а declaration that it is not binding on him. The faot, 
that he was served with a notice in connection with: 
the petition for transfer ‘of the decree to another 
Oourt.for execution does not bar the declaratory. suit 


ав res judicata ; nor can the Executing Court go behind - 


the decree. [p. 467, cols. 1 & 2] 


‹ Mungul: Pershad Dichit v, Grija ‘Kant Lahiri, 8б, 


' S1(P. 0.5 LLG, L. B. 1135 8 I. À. 123; 4 Bar. P. С. Ј.: 
249; 4 Ind. Dec. (м. в.) 32, Raja of Ramnad v. Velu- 
sams Tevar, 59 Ind. Oas 580; 49 M. L. J. 197;.18 


L. W. 290; 19 A. L. J. 168; (1921) M. W.N. 51; 33 0.. 


L, Т. 218; 25 О. W. N. 681: 23 Bom. L. R 70': 29 M. 
L. T. 845. (P. C.), Manjunath Badrabhat v. Venkatesh 
Govind Shanbhog, 6 B. 54 8 Ind. Deo. (N. s.) 493, 


Beni Prasad Kunwar v. Mukhtesar `Rai, 21 A. 316;- 


A, W. МЧ, (1889) ` 101; 9 Ind, Dec. (x. в) 911, Jungli 
Тай v. Laddu Ram Marwari, 50 Ind. Cas, 5:9; 4 P. 
L J..940; (1919) Pat, .105, Kalipada Birkar v, Kali- 
mohan Dalal, ‘35 Ind. Cas 853;-44 О. 627; 21 C. L. J. 
876; 21 C. W. М. 1104, Zamindar of Ettiyapuram v. 
Chidambaram Chétty, 53 Ind. Vas. 874 4. M 675 ab 
р. 687; 89 М. L. J.2017(1920) M. W. N. 460; 28 M. L. 


T. 76 12 L. W. 217 (Е. B.i, Rungasawmi Naiken v.. 


Thirupati Naiken, 28 M. 26, Lakshmanaswamy Naidw 
v. Бапдатта,. 26 М. 8!, Radha Prasad Singh v. 
"Lal Sahib Rat, 18 A. 53: 17 I. А, 160 (P. 0. 5 Sar. 
Р. О. J. 620; 7 Ind. Deo. (N. в.) 88, Raghwnathaawami, 
Tyengar v. Gopauj Rao, 48 Ind. Oas, 637;-(1921. M. We 
N. 732; 41 M. L. J, 647; 15 L. W, 133, referred to. 


x 


. Second appeal- against à deoree of the 


District Oourt,.Ooimbatore, in Appzal Suit’ 


. Мо. 182 of 1919, preferred against the desree 
of the Oourt of the Additional Distriot 
 Munsif, Coimbatore, in Original Suit No. 
204 of 19.8, , 2 
: Messrs, T. B.. Rimachandra Atyar, P. 8. 
Ма: ауањавцаті. Aiy ar. and O; S. Swamtnatha 
Aiyar, for the Appellants, s ABC 

. Mr. O. V. Ananthakrishn: Atyar, for the 

Respondent. AE . 


JUDGMENT —Tae faobs aabeoidjnt.-to 


the appsalarafally se} `ол in the Ocdor of 
tha Saboriiaaty Jalgza ia M.. P. № ‘99. of 
192) printad іа ©, M. А; No. 38 of 1921, Таз 
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, вррваг, 


: Pollachi to- sale. 


34 of 19t1. Hanas this везолӣ appaal, 


| ehinies Aiyac admits 


365 1 


short question before us is this In a 
inortgage suit (Original Suit No, 34 of 1911, 


. Palghat Sab.Oourt) on. which a preliminary 


deeree for sale hai been. passed in 1911, 
the- 4th defendant died: in-April 1912; tha 
findl deeree was dated 30th January 1913. 


: No ‘legal: représentative was brought on 


the record ‘in the application for a final 
desree and no sush appheation for the par- 


. pose of. bringing him on‘ was in fact mada 


till September 1916, when notiee was issued 
to 5th respondent (4t2 defendant’s son) in 
coonestion with в petition (М, P. No. 2343 
of 1916) for transfer ofthe: decree for өхзси- 


tion to thé Ooimbatore Sub.Oourt to show 


cause why he -should not be -brought on 
record ав legal representative of his father, 
Tae notise was affixed bi&btheaou did not 
ir, Tbe decreas. was transferrei from 
Palghat to Coimbatore for. execation and in 
September 1917 the plaintiffs applied for 
exasution ‘and brought oertain proparties ia 
IniMarch 1918 tha 5th 
respondent instituted tha suit (Original Suit 


‚Мо, 204 of 1918) of which this is the sesond 


appeal; for a declaration -that the dasraa was 
not binding on him and for an injunsiion to 
restrain plaintiff: (in tha mortgaga suit) fram 
exasuting it oa.the.allagation thas he вата 
фә know of the deorae ‘in Febraary 1918. 


Tha Disirisi? Muasif dismissed tha sait, 
the ~ Distriat Тайра гөғэгвэі the District 
Muusif's dasrse and-granted ал іајацо. 


tion, holding that the десгэв wai a nullity 
аз far ‘as plaintiff wis s3nosraned owing to 
tha failara ta being him cu resord when the 
final dacrés was passed in Осізіаъ Suit No. 
The 
quastion is, was.the-laarnei Distrisb Judge 
right in һә view he took of tha law ? Mr, 
Rimashandra Aiyar’s firat point for tha appel- 
laüts is ‘that plaintiff shoald haya plaaded 
abatement of the suit as far as hs was 
conserned at thd earlis3t momaat č е, ia М, 
Р, No.- 2318 of 491 i —Septembsr 1915, when 
piaiatiffi in Original Sait No. 34 of 1911 
applied to have: him brought on resori as 
legal raprasgatativa of tha 4;h defendant and 
that his faiiura t» thus plead in 1916 bara 
him as it oparates airés judic1ta, Mr, Rama- 
thai section {1 of tho 
Oivil- Pessadaca Cole doe: поб apply in 


torna- bab ‘he says tne priasiple does 
and qa3,03 tha 4th Explaaation to the 
saciion, . 


Й 
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SAMI MUDALIAR vc, MUTHIAH ОНЕТТІ. 
It appears to me that the very ‘words in 
the seotion itself “in issue in a former. suit” 
which prevent the’ sestion applying would 
also prevent the Explanation applying as the 
words "former suit” are repeated inthe Ex- 
planation. The Privy Council ease in Mungul 
Pershad Dichtt v. Grija Kant Lahiri (1) is 
relied’ on for the position that a judgment- 
debtor not having appealed from an order 
of attachment as being time barred but 
in fact having. aeknowledged its validity 
eannot be heard to say after that that the 
decree-holder was dead at the time the 
order for altashment was made, 

There is no doubt that that was a stronger 
ease than the present. Here tbe Sth res- 
pondent was found under the sircumstances 
to have been duly served with notiea by 


4 


affixtura, but inthe Privy Council ease the 


judgment-debtor actually applied for and 
obtained three months’ ‘stay of sale. In 
Raja of Ramnad v, Velusami Tevar (2), 
aleo a Privy Oouneil саве, іё was laid 
down that itis ipenmbené on a jadgment- 


debtor to bring forward a plea of limita-. 


.tion before the  Exeeuting Court if he 
intends to rely on it, In this ease the question 
of limitation was raised and decided, not um in 
Manjunath Badrabhat v, Venkatesh Govind 
Shanbhog (3) where the objection was not 
taken and the whole proseeding was ex parte. 
In Bent Prasad Kunwar v. Mukhtesar Rat (4) 
(also quoted for respondent) it was contended 

- that plaintiffs when brought on, in 1881 as 
representatives of the jadgment-debtors liable 
under& deerse of 1577 should have at once 
raised the objestion that they were not then 
brought on, but such objeetion was too late. 
It was held that this did not apply to а ease 
where there eould be no representative, be. 
sause there was no party to be represented 
(he having died meanwhile) and, therefore, no 
question аз ёо who was the reprosentatiye. 
Mr, Ramaehandra Aiyar’s strongest argument, 
however; was based on Jungli Dall v. Laddu 


(1) 8 C. 51 (P. 0. ц С. І. Б, 118; 8 Т. А, 128; 4 
Sar. P, О. J. 249; 4 Ind. Deo. (N. в.) 82. 

(2) 60 Ind, Cas, 880; 40 M. І. J. 197; 18 L. W. 290; 
19 A. L. J. 168; (1921) M, W. N, 51; 28 C. L. J.. 218; 
25 C. W. М. 681; 28 Bom. L, R. 701; 29 M. L. T. 845. 
(Р. О.). 

(3) 6 В. 54; 8 Ind. Deo. (м. s) 493. 

(4) 21 A. 816; А. W. М, (1889) 101; 9 Ind, Dec, 
(к. в.) 911, 


Y 
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Ram Marwart (5) which held that ‘ ‘neit 
Exsutiog Oourt nor any other Trib 
bound to take notica of a nullity the 
may take the form of a  desree. 
In any sase if the desree is void, 
and ought to be disregarded  withot 
formal procsedings to set it aside ғ 
Court had no jurisdiction to oxeeute it 
the property of the deseased defendant 
decision apparently dissents from К 
Sirkar v. Harimohan Dalal (6). 

Mr. Ananthakrishna Aiyar’s врате 
arguments based on the cases above 
is that & decree against a dead me 
nullity and is: void; and that the val: 
a desree cannot be discussed in ex 
He quotes Zamindar of Httiyapus 
Ohidambaram Ohetty (7), where it w 
that the words “or sf the jurisdistio: 
Oourt whieh passed it” whieh osca 
seciion 225 of. the old Civil Penseiu 
and which are ommitted ia the prase 
were ко ommitled becance it was f: 
it was not for the Exeeuting Court to 
‘questions of the jurisdistion:of the C 
pass the desrees, Kalipada Strkar x 
moh^n Dalal (6)-is quoted: in the ju 
of Wallis, C. J., (in whieh Аун 
Oontts- Trotter, JJ., coneurred), as ai 
for the -proposition that a Court 
ing the deeree «annot go  bshi 
It would thus ream that there is a 
between this decision and that in 
Lall v. Laddu Ram Marware (5). 
bound by the former, ‘I am farther u 
ses any real distinstion in Mr Rama 
Aiyar'a 'eontention that Zamin 
Ettiyapuram v, Ohidambaram Ohe 
dealt. only with pesuniary (I think h 
territorial) jurisdiction. If the Ez 
Court is unable to go bahind the 
it is ealled upon to exesute the pa 
mode in which the deerea is in 
ineffective sannot make any differens 

In support of his sontention Mr, 
ohandra Aiyar further quoted in reply 
sawmy Natken v. Thirupait Natken | 
Lakshmanaswamt Naidu v, Натат 

(5) 30 Ind. Сая, 529; 4 P, L; J. 240; (1919)! 

(6) 35 Ind, Cas. 836; 44 О, 627; 24 C. L, J 
С. N.1104. ^ 

(7) 68 Ind. Oas. S71; 43 М, 675 at p, 637; 


. J. 203: (1920) M. W. N. 430; 28 M, HE 


217 (F.B). 2 
- (8) 28 М. 26. 
(9) 26 M 


Voy nxiX] 
RAM ETSHAN t. MULA, 


In the former there is a single sentensa 
at page 27 which ia elewly obtier ani is 
not necessary for tle daoision, to the effest 
that in thé ease of ‘a deese passed with- 
out jurisdiction, & pariy to tha proseeding 
may impeaeh it as-a nullity evan though 
not ‘set’ aside on appeal or otherwise. [n 
Lakshmanaswamt Naidu v, Rangamma (9) 
it was held that the sale of the offisa in 


question being opposed to publis poliey in’ 


80 far as the decree embodied unlawful 
terms of а eompromiss, it is inoperative and 
will not be enforsed. "There tha Court had 
adopted the terms of the compromise and 
‘part of its terms were unlawful; therefore, 
the Oourt had no jurisdiction to passauch 


`а desree under seotion. 375 of the formar’ 


Oode of .Civil Procedura.. No authority is 


quoted ‘for. the proposition that the lawful. 


character of the dserea can bs questioned 
in execation ‘proseedings and epparently 
tha learned Judges felt пз doubi on the 
пабег, They oancelled the sala of the 
` offica whieh had baen ordered in exssution, 
The case ssems clearly. oppised to the Fall 
Bonoh ruling in Zaminlar of Ettiyzpuram 
v. Ohidambaram Ohetty (7) whish,-in my 
opinion, would govern it. lf I-am right 
the ‘decision in- La'*shmanaswami Naidu 
v,' Rangamma (9) must be. regarded aa 
overruled. E ` 


It ssems, &згөбогә, slear that so far aa ^ 


` this Court is conserned, the Hxeenting Court 
saunot go behind. the decree, 
Hatha Prasad Singh v. Lal Sahib Rat (10), 
and Bent Prasad Kunwar v. Mukhtesar 
"Hai -(4) were also relied on. In the former, 
it was held that in а anit in whieh mesne 
‘profits were desreed in 1856 the amount 
of the same was not settled till 1877, Exe- 
eution was taken against the plaintiffs on 
the ground that they were heirs of the 
original judgment-debtors, Held by the 
Privy Couneil they were not liable under 
the decras, as the alleged anseator died be. 
fore the issue of an exesutable decree, as 
they were not made parties fo the suit in 
whioh the decree was pronouneed, just as in 
this case no final dscree for sale was obtained 
till after 4th defendant's death, It is con. 
tended for the appellants that the only 
effect of the desision is that a parson not 


(10) 18 A. 58; 17 I. A. 150: (P. 0.); 6 Sar, P. C, J, 
600; 7 Ind, Deo, (x. в,) 83, 
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a party and whose rapresantatives are not 
parties cannot bs bound by the decree. 

In our opinicn, however, the decision goes 
farther, as the ground of the desision is 
expressly based on tha death of the alleged 
ansestor b:fora the issie of the money 
deoree for mesne profits, Beni Prasid Kun- 
шату. Mukhteszr Rat (4) has already been 
‘dealt with.and would appear to ba against 
the appellants, Fmally in Raghunathaswamt 
Iyengar v. Gopauj Hao (11) Rimesam, J., 
said: "But there is no substance in the dis- 
tination that, when the.dssree was duly 


‘obtained against the deesased jadgm mt- 


debtor, tha eale iu execution after a deeroo 
without the heir of the judgmen'-debtor 
properly on the record із поб а nullity.” 


- -The resul; of the authorities by which 


we ara bound sesms to be clearly against 
the appellants and I must hold that the 
Distrie$ Judge was right ia .his deeision 
thit the deoree against.the:deseased was а 


` nallty and that that wasnot a matter which 


‘веша have been gone into in execution. The 
present» plaintiff was perfeoily. within his 
rights in bringing this 'Suit-from whioh 
this is a Besond appeal. See Beni Prasad 
Kunwar v. Mukhiesar Rat (4) already 
quoted. Тһе desision of the learned District 
Judge is right and the second appeal must 
be dismissed with oosts, 
Y. х, Y. | 
B. D. Appeal dismissed, 


(11) 63 Ind. Cas. 687; (1921) M, W. N. 782; 41 M, 


: I J. 647; 16 1. W, 123. 
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LAHORE HIGH COURT, 
Oivin Revision APPLICATION. No, 872 ок 1921, 
em April 8, 1992, 
Present: —Justies Sir William Chevis, Кт. 
RAM KISHAN-—PL£INT!ER— 
. PETITIONER 
versus 


- MULA-—DzEENDANT—HR£SPONDZNT. 

Civil Procedure Code (Act Y of 1908), О, V. т. 20-0 
Limitation Act (ІХ of 1908), Sch. I, Art, 164—Sub. 
stituted service, when to be pernitted—Hx parte decree} 
application to set aside —Limitation,, 


КАМ KISHAW t. MULA; 


: Substituted service under О, Y, r 17, Civil Proce- 
dure Code; should be permitted only when the Oourt 
is satisfied thatthe defendant is keeping out of the 
way for the. purpose of avoiding service, or that, for 
any other reason, the summons cannot þe served 


sn the ordinary way. 


Where the plaintiff had Кирер that- defendant 
had -left his village two or three years before 
suit, and, without making апу: efforts to find out his 


. address, ‘he- stated before the Court that the defend- 


ant was keeping out of the way for the purpose of 


v voiding service and the. Court thereupon directed 


substituted service to be effected, and, the defendant 
failing to appear on the date of hearing, ib passed 
an ea part: decree, against him + 

Held, (1). that this was not a case in which sub- 
stituted servido nien have been ordered; 
© (2) that substituted service having been effected 
in conseqnenoo of unjustifiable assertions made by 


-the plaintiff, the summons could not’ be regardod 


as having been ‘ ‘duly served’ within the meaning of 


"* Art, 164rof ' ‘Schedale I to the Limitation Act; 


' (8); thas, -therefore, limitation for an application 
to set aside the ew parte decree began to run from 
the dáte'on. which defendant: had киоупейде of the 


` ‘decree. ·. 5 


Application, order, section 44- of Act-¥I of 
1918, for revision of an order of tbe, Munsif, 
First Clats,.. 'JSTBOD, > Distriet Ladhiava, 


 , Wated the 10ih June 1921. 


Tala Fakir. Ohand, fox the Petitioner, : 
"Mr. Zufrulla Khan and Lala майа Gopal, 
for the Respondent. 


JUDGMEAT, —The plaintiff in ‘this, case 
sued for Re. 120 prinsipal and interest due ` 
on a bahi account.’ Summonses were issued 
to the defendant for the 15th October i914. 
They “were returned unserved with.a note 


` that the defendant had gone away some- 


where and that there was no, alre ёо bis 
whereabouts, On. the 15th October 1914 
the plaintiff‘applicd to the Court for service 


-tö be made by proslamation declaring that 
‘the defendant was -evading service. 


(Amdan 


^ ruposh ho jata hat aur dida danists tamil-i. 


. proelamation. 


saman se gures karta' hat), The Court: then 
ordered service to be effested by affixing a 
copy of the summons to the- house in which 
the defendant had: last resided and also by 
The peon's report is that 


` proclamation was issued dnd notives were 


`;- house is not clear. ` 
Mursif gave the plaintiff an em parte decree, - 


affixed to^ the defendant's house, "Whether 
the ` notices, were ‘alto sffixed to tka Court 
Аб the next hearing the: 


ater on in- excontion "proeeedings the house 
was attaehed and ‘sold in spite of. ‘chjestions 
by Khadayar, brother of the judgment-debtor,. 


st 


рн САЙЕЯ, ` 


‚ (1998 ` 
It аррәвтв from' the certificates which have 
keen put in that the defendant had gone to 
Karachi and Бай left his village a eonsider- 
able time before the suit was lodged, and 
worked under rome eontraectors at Kareahi 
for some years. On the 24th June 1920 the 
defendant put in an application asking for the 
ex parte decrees to be setaside. The learned 
Munsif has held that this application waa 
put in within thirty Друз гот the date of 
the defendant’s having ‘obtained knowledge: 
of the decree and har, therefore, ret it 
aside. i 
Tke plaintif appliea to this. Oourt for 

revision, and on his behalf it is urged, ‘first, 
that the summons was duly served and thas 


“time rnnsfrom the date of the deares and not 


from tke date of tho suit. Under О, Y, 
^r. 20, substitntéd servise may be effected . 
by ótder of the Court where the:Court is 
satisfied that -there is ^ reasou to believe ' б 
that the defendant is keeping out of the way - 
. for the purpore of avoiding xervise, or that 
for any other reason the summons annot: ba 
served in the ordinary way, From sertain 
statements made by the plaintiff in exesution 
Proceedings there «an be no doubt that. tho 
plaintiff knew all along that the defendant 
had left the village two or three years before 
the-suit was bronght, and I’ think that the 
plaintiff was im no way justified in stating. 
that the.deférdauk was intentionally keeping . 
out of the way for the: purpose of avoiding . 
. Bervieo: Farther, 16 is‘ clear that ‘the 
defendant had left his brother in the village, 
and around No, 1. (b) of the application for’ 
revision in this Cóurt.has stated that ihe 
defendant had all ‘along been іп sommunioea- ` 
‘tion with -hia brother, It this be eorrest the 
brother sould at any time have.given. the 
defendant’s address and persozal. servieo | 
conld bays. been effected; But it. does not 
"appear that any enquiries: were ever madé — 
‘from the brother. Ido not'think, therefore, 
that it was а ease in whieh substituted 
Bervise Should, have been ordered. The 
finding that the defendent:had.no knowledge 


.of the deoree within thirty days of filing the 


application is. one of faet. In suah a .oase 
substituted servicos "has been made in воп» . 
Sequence of unjustifiable assertions - by the 
plaintiff. I certainly should ‘not. dream of 


, Gxerci: ing my revisional: pow ers, The appli. ` 
eaticn is Cismissed with ecsts: f 
~ Application. dipnisesd, , 


Ж.к, 
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KSISHNA ALZANGAR 0. KAMAN OHEPTIAR, 


MADRAS HIGH. COURT." .`. 
Szooxo Огт, Аррғат No. 1410 ов 1910. . 
April 6, 1921, . 
е :— Му, Justice Sadasiva Atyar and 
Mr. Justica Soanser. 
KRISHNA AIYANG AR—Paatariee — 
APPELLANT ` 
versui 
RAM AN COHETTIAR, BY нив AGENT, 
N, GOPAL ASAMI NAIDU AND ANOTHER— 
ÜEPANDANTS— ReSPONDEATS. 

* , Master and servant—Agreement among servants that 
service by some will be service by all, whether valid — 
"Temple—RHeligious service—Recitation of manthrams at 
worship—Number of Brahmans employed for recitation 
fixed —Recitation by some only, whether valid—Custom 


—Immoral and opposed. to` public policy— Word 
““theertham,” significance oh 


An agreement among “the several servanta of a: 


master that the service performed by one shall be 
taken as service by all cannot, bind the master. 


А custom which allows to be troated as valid and 
efficacious the recitation of manthrams during the 


time of worship in a` temple by ошу some ofthe. 


whole body of Brahmans employed to recite manth- 
rams jointly is immoral and opposed to public polioy. 


Obiter:—The word “theertham” should not be 
used to indioate an olfice or legal right, nor should 
the theertham “honour” ba confounded with’ the 
office to which the theertham i is attached, 

. Sesoni appeal against a decree of the 
Court of the Third Temporary Sabordinate 
Jaige, Tanjora and Mayavaram, in Appeal 


Sait No. 21 of 1919, preferrel against a’ 


' desree'of the Coart of the Distriet Man if, 
"Negipatam, in Original: к Ко. 
1916.- 


Me, В. Sadag-picharsar, for the Appellant. 


Ме, A. V. Visw mtha Istri, for tha Bae 
pondents. 


JUDGMENT, s 
. Savasiva ÁryAg, J.— The plaintiff is the 
appellant inthis s862n1 appaal, Thera ware 
seven Brahman ‘officiala engaged -for the 
temple to do cartain duties sonnestad with 
the daily worship, in. the tanple. Ona of 
tha daties of these seven psraons was ; the 


recitation ‘of manthrans feom the 
Sanskrit Volas aod feom tha Tamil 
Velas during the time of worship. The | 


duty bsing a very imporiant one and it 
baing eousidered thit ‘the larger. the numbar 
of lenrnad рәгво 28 who resita saab manthrams 
* the grea'er is the spiritual effieacy of the 
worahip, во many ag seven persons haye been 
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' tions jointly and eash 
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employed in order to perform these resita- 
of them’ has been 
ranumerated with a separate emolument for 
doing his individual duty of resitation, ete, 
I have in another judgment protested against 
the word “threertham” being used ts 
indisate an.offise or legal right and must 
rapeat that protest in this case, as the 
plaintiff in this case . has sonfounded in his 
pleadings the theertham ‘honour’ with the 
offica ‘to whioh the fhreertham is attached. 
Tho question for dssision in this sesond 
appeal is whether the plaintiff, ons.of these 
saven offisers, is entitled to claim emolument 
for the days during whieh he did not attend 
the temple and do services. His contention 
was that becausa one or more of his oo-offictall 
attended and reeitel manthrams, hs is 
entitled to elaim his emoluments even though 
‘he did not do any duty. Prima facie it seams 
to, me that he is not so entitled to claim 
suseh emoluments; На argaed in the lower 


` Courts that there was a custom by whieh 


the racitation by the person or by the 
porsona (less than seven in number) was to 
‘he: treated as valid and as effisasious as 
recitation by the whole body of seven offiesrs, 
It was also contended that there was an 
agreement among these seven thatany one 
of them : present should represent all the 
absent people, As regards the second eon. 
tention, I cannot underataend how any agrae- 
ment among several servants that the services 
performed by one of them, should be treated 
as servico performed by all can ba biading 
on the master. As regards the first sonten- 
tion about custom, I have no hestitation in 
Saying that sacha eustom is immoral and 
opposed to public poliey.. I would, therefore, 
dismiss tho sesond appeal with sosts of the 
trustee first respondent. The memorapndam 
of objections is not pressed and is dismiased 
with costs, 

Spancer, J 

B. D. 


.—I agree. 


Appeal dismissed, 
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BINDRABAN ©. BCDH БАЈ, | 
LAHORE HIGH COURT. 
Sscowp- От, Appear No. 110 or 1921, 
December 22, 1922, 
Present :—Mr. -Jastisa Abdul Raoof. 
BINDRABAN-—PrAINTIFE-—ÀAPPALLANT | 
Е versus - 
^BopH BAT, AND INTER райана 
‚' . Бра 


NIS. 
* 4 Bpecific Relief Act (T` of "BTD. в. 27 (b)—Oontract 


io sell immovedble property~—Specific- performance— 
Subsequent transfer ee —Notice—Burden of proof. 


' In a mit for the specific performance 6f'd con- 
tract for’ the sale of immoveable property, itis not 
- for the plaintiff. to show. that a subsequent trans- 


feree had notice of the contract : it is for the latter- 


- to make: out that: Һе is а bona fide transferee for 


value and that he had no notice of the contract in 
the plaintiff's favour. [p. 472, cola, 1 & 2.] . 


' Himatlal v, Vasudeo Ganesh, 16 Ind. Cas, 680; 86 B. 
446; 14 Bom, І, В. 634, Varden Seth Bam v. Luck- 
pathy Royjee Lallah, 9 М. I. А. 808 at p. 807; Marsh. 


"- 461; 1 Suth. P. C. J. "480; 1 Sar. Р. C. J. 857, 19 E. B. 


756, ‘Tiruvenkatachariar. v.: Venkatachariar; 23 Ind. 
Сав, 621; 26 M. L. J. 218, Hamid Hussain v. Bishen 


Sarup, 46 Ind. Cas. 659; ier P. W. В. 1918, relied .` 
. _ г yacant site іп auit to the plaintiff at Rs, 125 


79099, 


Second appeal: from a Ж of the Рів. 


Фтіеё Judge, Jhelum, dated the 7th February . 
1921, varying: that of the Мові, First Өн, 


Pind Dadan Khan, District Jhelum. 
- Lala Durga Dus, for the Appellant. | І 


` Kunwar Dalip Singh, for Lala ` ‘Barcharan 


"и Kumar, for the Respondent. 


. JUDGMENT, — This seeond. appeal has 
_ arisen out of a suit for the specifis: perform- 


` enso ofa contract for sale of a vacint site 


measaring 4 marlas. and 187 feet and. for - 
. possession. thereof. . 


(There: was a further 
‘prayer for an injunction and removal of-a 
certain building erected on it. -Tho faota 
'gre as follows :— 


The plaintiff, Bindraban, is a Vakil of the 


Lahore High Court. The defendant No, 1, 
. Fateh Chand, is a teacher in a Primary 
^ Sshool. Bodh Rej, defendant No. 2, is an 
Arora, ail being the residents of .the "village 
` Dhulial- The allegations іп the plaint are 
that the defendant No. 1, the owner of ‘the 


site in suit, entered into an agreement to sell , 


` the land to the plaintiff at Rs. 125 per marla, 
and xeoeived Rs. 40 as earnest .money; that 


1 the plaintiff asked the defendant orally and 


-in writing several times to’ somplete the sale 
and hand: over n posession of the site on 
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- tion ‘of 
-dosumentary, deeided the first issue in favour 


йон 


reseipt of price, bat the latter paid no heed, 
that later on the plaintiff came to know that 
the defendant Bodh Raj was erecting 4° 
building on the land, ard that thereupon ` 
the plaintiff sent a notica to Bodh Raj telling 


“him that Fateh Chand had already eontraeted 


to sell the land to him (plaintiff). As the 
defendant No. 1 failed to perform the . 
contrast the present cuit was instituted, 
The defendant No. 1 at first denied totally ~ 
the alleged agreement and the reseipt of the , 
earnest money, Bodh Raj, the defendant No; 
2, pleaded that he had got.. the land in- 


ezohange and that he was а. bona fide pure .- ^ 


chaer for valus wi: shout natica af any prior 
acntrast between #ће ` plaintiff aud Fateh.. 
Ohand and that. Һе had spent Rs. 100 in = 


. constructing ресе on the land. 


The following issnes were framed by the | : 
TUM Court, . 


1, Did “defendant No. 1 agree to sell the . 
per тата? | Onus probandi on Blunt. 


9. Had defendari Мо, 2 knowledge of 
the prior sontract (in reapest of this eite) 


` between the plaintiff and defendant No. 1, 


and, if во, what.is the effectP Onus онин - 


-on plaintiff. 


3. What improvements. has the déteudant 
No. 2, madeon ihesite in suit and is ke * 


. entitled to sompensation in: respect of the · 
‘improvements апда up to what extents? Onus | . 
' probandi on defendant No. 2. 


The Trial Court afte: a detailed sonsidera- 
the 'evidense, both oral and 


of the plaintiff and held that ‘the plaintiff 
had: been keen on getting the cintract 
eompleted and that the defendant No. 1 - 
had been- putting it off ‘on one pretext or 
another and that eventually after réssiving & 


‘notice da:ed the 5th July 913 he had 


effested an exehange of the land in dispate 
with the defendant No. 2 by a registered-deed.. 
dated the 16th August 1919. On the sgcond 
issue also the Trial Court found in favour of ' 
the plaintiff and held that the defendant 
No. 2, had knowledge of the previous ` 
contract in favour of the plaintiff, On the- 
third issue relating to eompensation also after ^ 
referring to. a number of rulings ib game te 
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the conclusion àdverae “to the defendant No. 
2 and decreed ths anit granting to the. 


plaintiff a decree for the speoifia performanee - 
of the contrac! diresting the defendant No,1 * 


‘to execute a registered eale.deed on reseipt 
of Rs. 546-8.0 and ordered the defendant No, 
2 to remove the materials of his building and 
to hand over posgession to the plaintiff, It 
further restrained the said defendant perma- 
nently from erecting any building on the 

` Bite in dispute. i 

Bodh Raj, the defendant No. 2, preferred 
an appeal to the Court of the District Judge 


of Jhelum making the plaintiff Bindraban · 


and the defendant No. 1, Fateh Ohand, as 
respondente, The lower - Appellate Court 
` agreed with the decision of the First Court 
on the first issue, but differed from it as 
regards the finding оп the second issue. On 
the first iesue it 
finding :=— 7 
‘Itis in-my: opipion, proved that defend- 
ant No. 1 definitely agreed to sell and 
plaintiff to buy. the site in guit, and that the 
agreement amounted t a contract, whieh was 
suksequently broken by defendant No. 1 


' when he transferred the site to Bodh Raj, . 


defendant No. 2, Бу + deed' dated the 16th 
August 1919, ju» after plaintiff had sent a 
notica to defendant No. 1 dated the 5th July 
1919 thresteriug to. Bue for possession. ` of 
the site." 

7 The finding of the dover Appellate Conrt 
on the s:cond issue is not very slear and ів 
seattered over: several portions of the jud у. 
ment. 16 may be summarised as below. In 

_ one plaee the following finding’ is recorded, 


“The plaintiff admits that he sent no written 
notice to Bodh Raj till the 4th February 
1920, after he had heard that Bodh Raj was 
building on the site in suit, but he raya that 
seme 92 years bask, he had been asked by 
Bodh Raj why he was not building on the 
site and replied that" he intended to do во. 
Thereis also the otalevidence of Pandit Vishwa 
Nath (P. W. No, 1); toshow that Bodh Raj 
knew that the site was to Ъэвс11 to plaintiff. 
Now it was for plaintiff to prove that Bodh 
Raj had knowledge of a definite contract of 
sale when he acquired the site and built on 
_ it.- What plaintiff has proved, at most, is that 
Bodh Raj knew that plaintiff had some idea of 
baying the site. 
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resorded the fcllowing 
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and the faat that plaintiff seemed to be tek. 
ing no steps to obtain poesession of the site 
pointed to the contrary.” 

In another plaee the learned Distriot 
Judge remarks ан follows ;— 

" The plaintiff has not proved that Bodh 
Raj bought the site with the knowledgs 
that the plaint ff was already its potential 
owner,” 

In the third placs towards the end of the 
judgment the following remark is to be 
found : — 

“The plaintiff has failed to prove that 
had knowledge of a. doefnite 
contrast between plaintiff and Fateh Chand, 
at the time when he baught the site, and it 
would, therefore, Le unduly hard on Bodh 
Raj ёо compel him ta give it up, plaintiff 
not kaving proved that he bought and built 
upon, it in bad faith.” 

On these findings tke learned Diatriot 
Judge accepted the sppeal and dismissed the 
suit against the defendant No. 2, but passed 
в deeres for Ha. 160, as damages, and Re. 40, 


' the earnest-money, total E. 2С0, against 


Fateh Chand, defendant No. 1 


The plaintiff has come по in second appeal 
to this Court and the main ground argued 
on his behalf. by Mr. Durga Das is that the 
burden of proof lay upon the defendant No. 2 
to prove that he was a tranefereo for value 
and had obtained the land by exohange in 
good faith and without notica of the original 
sontrast: In support of his eontention he has 
relied on the provisions of sesíi»n 27 clausa (b) 
of the Spesific Ralief Aet,  Sestion 27 
provides that “Exeept as otherwise proe 
vided by this Ohapter, specifie performance 
of a sontrast may be enforced against.— 

(a) either party thereto; - 

(b) any other person claiming under him 
by а title arising subsequently to the son- 
trael, except a transferee for value who has 
paid his‘money in good faith and without 
notiee of the original contrast." 


In my opinion, there is foree in this 
contention, The defendant No. 2 olaims 
under the defendant No, land the spesific 
performanse of the contraet, entered into 
by the defendant No. 1, may be enforced 


' against the defendant No. 2 unless he proves 
It is not proved that Bodh ` 
Sor knew that thete мавпу binding contrast _. 


that. his ease «ame uoder the exseption 
mentioned therein, 


"49 
BINDRABAN t, BODH RAJ. 
To the ease of. H'mallal v, Vasuteo (a 188 
(1) the facts of the «ase stated ia the havi- 
note were as follows :— 

“Defendants Nos. 1 and 2 having RE to 
sell their property | to the ‘plaintiff, they suh- 
sequently sold the same, property to defendants 
Nos. 3 acd 4 in a anit brought by the plaintiff 


‚ for an order to exasuls a deed of sale and also: 


for recovery of possession of tbe property.’ ”- А 
Division Beneh held ‘ 
and 4 having contrasted : to purobase tbe 
property from the same defendants who had 
contracted to 8911 it previously to the plaintiff, 
deferdants Nos, 3 and 4 were bound to show 
three things, namely that (1) ‘they wera 
purebasers for value and (2) bona fide, and (4) 
without notice. . The plaintiff under . his 
sontract having a prior equity мав entitled to 
succeed.” This desision of the Bombay 
High Court’ was “mainly based upon the 
decision of their Lordships: of _the 
Council in the case of Vorden Seth Sam Me 
Luchpathy Борев Lallah (2). 
` In the case of Téruvenkatachariar v. Ven. 
katachariar (3) a similar rule was laid down 
and is, thus stated in the head-note : 
‘Ina suit for spesifc performans of a 


contrect for the cale of immoveable property, ` 


it ie not for the’ plaintiff to show that a 
subsequent ‘purchaser had notice of the 
sontraet but it lies on the latter to make out 
that he is a bona fide purchaser for value 
without notice,” 

There is a desision of a Single Judge of 


the Punjab Ohief Court also whish lays. 
-It i8 reported. aa - 


down a similar rulé. 
Hamid Hussain >v. Bishen Sarup (4). 
^ Mr.: Justice е. Rossignol, ' after referring to 

‘section 27 of the Sposific Relief ` Act, stated 
. the law in the following words :— 
. "When the prior' eontraet 
“plaintiff reeke Bpéeifio performance is proved, 
the subsequens transferee from the principal 
defendant’ must prove thàt'he is a transferee 
for value in good faith and, further, that he 
had no notice of the plaintiff's sontract.” 

The Courts below, therefore, were wrong 
in holding that it was for the plaintiff to 
prove that ° the ` defendant No. 2 in this 


а) 16 Ind. Oas. 680; 36 B. 446; 14 Bom; L. В, 684. 

12) 9 M. I. А: 503 at p 807; Marsh. 461; 1 Suth, P. 
С... 480; 1 Sar. P, 0..J. 857; 19 Е. R. 68. 

(3:23 Ind Cas 821; 28 M.L J. 218, 

in 46 Ind Cas. 959; ать TUM 1918, 


INDIAN OASER. 


' that defendants Nos 3° 


Privy 


of whish - 


- (1998 


case had notiee of the previous contract їй 
favour of the plaintiff... The defendant No, 2 
practically gave no evidenes to prova that 
his ease eame within the Exeeption mentioned 


in clause (b) of section 27 of tbe Spesifie - 
The suit of the plaintiff, there.. 


Relief Ас". 
fore, ought to have been decreed, but I am 
farther of opinion. ‘that even on the hypo- 
thesis.of the burden’ of proof being on the 
plaintiff. appellant the, lower Appellate Court 


“ought to hava held: that the plaintiff had 


discharged the onus, Tha plaintiff: want 
into the, -witners-box himself ani clearly 
Btaled оп cath that two: or two and half 
‘years ago Bodh’ Raj Bab the following 
question to him : 

Apne Fateh Chand se Jogah le, l. hat mokan 
keon nahin banwate, ù o.. you have taken the 
place from  Fateh Chand, why don’t you 
construst a house, to whicb the plaintiff. 
replied : “I shall build,’ Pandit Wishwa 
Nath. also etated-on oath that the defendant 


No. 2, -Bodb Raj, knew of the previous eon-. 


traat in favour of the plaintiff bafore he took 
the land by exchange. The learnad Judge 
of the Appellate Court has referred to tha 


evidenes of these two witnesses: end appa- ` 


rently has believed it, but does not give full 
effect to it. Apparently he has misread the 
deposition, In the findings abov3 stated the 
lesrped Judge says that what plaintiff has 
proved at most is that. Bodh Raj knew thas. 


' the. plaiatiff had somo idea of baying the 


Site; This is not. the, statement of the 
plaintiff. If the statement of the plaintiff 
bas any meaning at all, i$ mesas that ‘Bodh 


Raj knew that-the plaintiff had taken the: 


land not that behad only an idea of buying | 


the site. Even taking -the finding of ‘the 
learned Judge to be correst, was it not the 
duty of the defendant No. 2 to havs made 
farther enquiries and to have satisfiad himself 
as to the real state of. affairs If: he had 
taken the troub'e of making enquiries he 
would have come to know that’a 'somplete 
sontrast for sale had. bsen éntered into 
batween the: plaintiff, and the defendant No 1 
and that the latter oosapied the position 


of a trastos and was nof free to. give the ` 


land to the defendant No. 2. 
The: equitable rule reliting | to пове is 


thos stated in aaction З of tha Transfer of ` 


‚ Peogerty Ко, LV of 1882. 
“A parson із sid to haya notiga of a taot. 


when he ‘gataally knows а taoti or г when, 
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but for wilful abstention feom an enquiry. 
or saroh whieh he ought to have made, 
or gross negligenes, he would hava knowa 


: facts fonad by tha laii 
Distriot Jadge the defendaat N3. 2 ser:ainlg 
' would have koowa that defendant № ›; 1 had 
eontracted to sall the lani to plaintiff if he 
had not wilfally abstained ‘fram making an 
inquiry. ‘In the first-plase I hold thai оа 
the statement of the. plaintiff it is proved 
that the defendant No. 2 had actual notio: 
and in the second plase I-am of opinioa 
that even upcn the view taken by the learned 
Judge the-dsfendant No. 7 ought to have 
been held to have had sonstractive notice, 
In any view of tha easa the plaintiff was 
entitled to euce3ed ard the suit wss rightly 
decreed, by the Cour} of first instanse. 
eondust of:the defendant No. 2: ‘glearly ehows 
want. of lona files.on hig park. Counsel for 
the appellant hag stated that his elienf is 
willing to pay the cost of the building. This 
wll be determined їп exeen:ion proceadiog:. 
On behalf of Fateh Ohand, the defendant- 
respondent, eross-objestions are filed objesting 

. to the award of damages to the plaintiff 
against bim. The ‘sorreetnecs: of -the objes- 
‚ tion is not ssriously sontested by the learned 
Vakil for the appellant. I, therefore, 836 aside 
the dasree awarding eoinponsation tó the 
extent .of ‘Ra: 160 to the plaintiff." The 
result is. that. the appeal is aeeeptel with 
eost» and the desree of tha First Oourt is 
` restored with the above modification аз to 
the cost of tha building. : : 
SLE -Apreal acad. 


MADRAS HIGH OOURT. 
- Seconp Отт, Arrear No. 603 or 1920, 

р April 12,1921, - . 

"Рева, —Mr. Justise Phillips and 

Mr. Justice Odgers. — 

BALAGURTMOORTHY CHETTY -. 
Deresvant No, 37— APPELLANT 
.. véreus 

vV. R. NAGULU ОВЕ ГТҮ ачр oraze3— 


‚ Ind. Cas. 42; lp. W. 


The 


‘A transfer of a mortgage is a sale of immoveable 
property wichin the meaning of section 55 of the 


‘ Transfer of Property Асб, Therefore, under section 


51 (2, when a mortgages assigns his mortgage he 
impliedly covenants that the mortgage debt exists 
and is liable in:damages for breach of Б hat covenant, 
[р. 474, col. 1.] : 

. Perumal Атта у. Perumal Naickar, 61 Ind, Cas. 
461: 4% M. 198; 18 L. W. 69; 40 M. L. J. 26; 1921) 
M. W. N. 5, followed. 

UA вресійо covenant ousts an implied covenant but 
it must relate “to the same subject-matter as that 
referred to in,the implied covenant. (p 474, col. 1.] 

Mahamed Ali Sheriff v. Budharaju Venkatapathi Raju, 
60 Ind. Gas, 235;..11 L. W. 587; 89 M. 1. І. 449; 27 
M.L.T. 801, d Aiyangar v. Samachariar, 22 
..8; (1914) M, W, М. 57, followed. 


Sesond appeal againal a decras of the 
Qourt of tha Temporary Snbordinate Judge, 
Madura, in Appeal Suit Ns. 21 of 1918, 
preseníel against a dicree of the Court 
of the Additional Distriet Mansif, Dindigu!, 
"ja Original suit No. 286 of 1216, ~ ` 

Mr. О. V. Anantia Krishna Atyir, for the 
Appellant. 

.Mawr» A, Krishnaswimi Аат aad К. 
"Aracamuda Atyangar, for the Respondents, 

JUDGMENT. – Plaintiff, the transferae of 
a mortgage: өхөзпіей in favour of 37th 
defendant.appellant, has obtained: a desres 
against his transferee alone, it having baea 
foand that the mortgage iteelf is invalid for 
want of aonsideration. The orotmtion for 
appellant (37th dafeadant) is that the trans- 
‘fer cf à mortgage is not a sale of immoveable 
property withia the meaning of sbation 55, 
Transfer of Property Act, and reliancs is 
plased on Samu Pathan v. Ohidambara Olayan 
(1). No doubt in that case the learaed 
Judge held that although it might ba 


t 


2 nesessary to observe the formalities preseribed 


in section 54 in transferring a mortgage yot 

впәһ transfer did not attract the provisions 
of.seetion 55. In order to make section 54 
applicable, the transfer must be deemed to 
be a sale of immovaabl: property and, with 
.respeot, we are unable to see why it shoald 
not be treated as such a sale within .tha 
meaning of ssetion 55 also, In 8 resent сазе 
reported ав Perumal Ammal v. Perumal 
' Naickar (2) à Bano^ of this Oourt has hel | 
that the fraasfer ofa moctgags by’ gifs is a 
git of im uoveable p'opaniy within 62е 


Praimer No. lano LgGAL,REPAEBENTAT.VAS, `` 


(> 2чр PLAINTIFF —RESPÒND ants. 
. Transfer of Property Act (IV of 1882), ss. Бі, 55— 
-Sale—Tranefer ef mortgaga--Hopresa and implied cove- 
татів... 


1) 81 Ind. Cas. 179; 2 L. W. 9 8j 29 M. L. J. 451; 
(918) 1 M. W. М. 7. 

(2, 61 Ind. Cas. 451; 41 M. 193; 13 L, 4 в; юх. 
L. J, 25;1(1921) М. W. N. 5 


~ ATA REC 
- RIZE RAM 0, SANWAT, 


meaning of section 123, Transfer of Properiy | 


Aet, and with the reasoning of that judgment 


` we fully agree, and for. the’ same reasons . 


hold tbat a transfer of -a mortgage ia a sale 


of immoveable property within the: meaning . 


of section 55, That being so, under section 55 
‚ (2) the 37th defendant impliedly eovenanted 


that’ the mortgage-debt existed and he 
. is liable in. damages for he breash of tbat 
covenant. 

‘It is ‘next argued that - this implied 
covenant 4s . ousted ‚һу, the. speeifie . 


covenant ‘to ‘make wood to' plaintiff any 


sums reseived by 37th defendant towards: 


discharge of the mortgsge-debt and acknow- 
-ledged under his signature. The princi- 
ple that а. те». воуепап$`. опвів - an 
implied ` eovenant · contained in this 


eountry in ‘the words “ ‘in the absence of a . 


‘sontract to the contrary” whieh appear in 
section 55, It is thus evident that the 
speoifie covenant must ‘relate to the same 
subject-matter as that' referred to in the 
implied covenant, Vide Mahamed Alt 


Sherif у. Budharaju Venkotapathi Raju (3) and - 
Еаја.а ` Atyangar v. Sumachariar (4) and: 


.' tbat ів not the: case here, for the éovenaht to 
‘make, good ^ monies received towards the 
mortgage-debt itself implies. the existence of 
a mortgage debt‘and is in no way ineonsistent 
with the covenant that: such a ‘debt exists 
and ів ceriairly rot са" ‘sontrat to the, ton- 
trary. 

In any evant’ we thick 37h defendant 


would be liable on the footing cf-failure of. 


eons: ideration in tke e: ntrast to transfer ihe 
debt, 

We, therefore, ‘hold ikat the Subordinate 
Judge's decree ‘is right and dismiss. this 
second appeal with sopte. >“ f 
^ v. X V.. ; 


в. р, A preal disn. ised, | 


27M. 
(2 22 Tal, бав, a» LL. W. 8; a219 M. W. N. 87. 
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18) ю mà: viam 235; пиш. 587; 39 М. wl, 1, 449 


LAHORE HIGH COURT. 
` Өвсонр Civin Appean No. 120 OF 1922, . 
November 6, 1922. 
Present:—~ Mr. Justice Abdul Raoof. 
.RIZK RAM— Dern NDANT—ÀPPELLAMT. 
^— versus 

SANWAT AND OTBERS— PLAINTIFFS AND 
- UDAI SINGH „нр oTHERS— DEFENDANTS ^ 


— RESPONDENTS. ' 
Custom— Buccession—Ohundawand and pagw 


In cases of - collateral succéssion : ‘arising’ in ё. ~ 


Panjab, of-which the decision is governed by custom, 
and in which a portion of the-property of а common 


^ fi.. 


end. bv! 
- Collateral, succession— Whole-blood and: ‘half. blood. 


ancestor of the deceased and-of the claimants is in . ` 


dispute, when it appears that the property of the 
common ancestor. was. distributed accordiug to the’ 
rule of chundawand, the Court may.presume, until 
the contrary is proved, that. the whole-blood excludes 
‘the half-blood. | p. 475, col 1.] 

"Gholam Muhammad v Muhammad Bakhsh, 4P, н, 
1891.(F. B.), followed, - 
: Sesond appeal from ‘a’ deeree of the 
Additional Judge, Rohtak: at Нівваг, dated 
the 3rd November 1921, reversing that of 
the Munsif, First Clase, Jbayjar, Distriet 
Rohtak, dated tke 29th April 1921, 


Mr. Bhamair Ohand, .for the Appellant 


e Mr. N. 0.. Pandit, for the Respondents, | 


` JUDGMENT. —In ` ‘order to undcralard 


the prec'ss question ‘that arises for deeision . 


‘pedigree-lable “givin ^ in the judgment of 
the lower Aprellate Court, Tte parties 
to the suit are {һе deraerdants: ‘of оте 
-BSanwat. 


chundawand rule. . Sanwat had two wives. 
The plaintiffs and deferdsnta- Nos. 5 and 6 
are his deséendants’ -by the sesond wife, 
While defendanta Nos. 
descendents by the first wife.’ 
wife. he had two '80n8 Siri Ram and .Khubar. 
The former. was sucseeded by his son Amrat 


_in this ease it. is necessary {о lock at the - 


"When, che died his’ property was `. 
divided among his scns £ceording. to the’ 


land 4 are his ` 
By the first - 


and Amrat wns.suesseded by his.son Nand | 


Taal. 
erty devolved upon’ his widow. The widow 


On' the death of Nand Lal the prop.’ 


re-married and, therefore, forfeited her right ` 


of inheritance. It is in respeot- of Nand 
Lal’s property that this suit has: ‘been :in- 
stituted. The plaintiffs elaim that; according 


to the pageand rule, they and defendante 
~ Nos. 5 and 6 are entitled to half share in’ 


it and defendants Nos, 1 and 4 to ‘the other 


half, - 


Voi, LXIX) 
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ULLATIUTHODI.OEOYI 0, SEORKTARY OF STATE FOR INDIA; ` 


"The Trial Court held that the plaintiff 
had failed to prove that the pagwand rule 
applied and dismissed the suit. 

The lower. Appellate Conrt, However; 
took a different view and found that the 
chundawand rule had been modified as the 
instances quoted by the plaintiffs showed, and 
deereed the claim. 


The defendants bave, however, come ар 


in second appeal. to this Court, and have 
impugned the decree of the lower Appellate 
Court on, the grounds set forth in ‘their 
memorandum of appeal. The simple quss- 
tion to be desided in the case is whether 


the chundawand rule should apply or the - 


pagwand rule. In the oase of Gholam 
Muhammad v. Muhammad Bakhsh (1) a Fall 
Benoeh- of the Punjab Chief Court held that 
in eases of eollateral succession arising in 
the Puniab, of whieh the deeision is govern- 
ed by eustom,'a&nd in whieh a portion of 
the properly of & eommon anoestor 'of the 
deceased and of the claimants is in dispute 
when it appears - 

(a) that the. property of the ‘common 
arcestor was distributed according to the’ rule 
of chundawand. от. 

(b) that the property of the sommon 
' gccaator was distributed according to the rule 
of pagwand: 
the. Court may presume until the contrary is 
proved in case (а) that the whóle blood өх: 
eludes the half-blocd, and in case (b) that the 


whole blood and half.blood suaseed together, . 


Applying this rule to the present cass 
a presumption arises that the ` ‘chundawand 
' rule aprlied: for ib is admitted: that this 
rule was applied on the death. -of Sanwat, 
and the property was divided atoordingly 
among h's song. The lower Appellate Court, 
however, has found in two instances, that 
of Jiwan and Jai, that the Pagwand rule was 
applied. In thése two eases it was held 
that the rale of chundawand oould “not be 
applied where the descendants of Sanwat 
claimed to eucesed to the property of dis- 
tant collaterals. Having regard. to the 
ground upon. whieh the deeisions in those 
' two eases proceeded it eannot be said that 
these two instanees supplied eogent evidence 
of the fect that the chundawand rüle had 
been modified. · In my opivion, the evidense 
in this oase, was bot: Babies A dispiaca 


-q) 4 P. R. 1891 т, BN 


‘the presumption that arose according to the 


Full Beneh ruling above mentioned. Tha 
view taken by the Court of first instane3 was 
correct, 

T, therefore, еб the —" get aside 
the desreo of the lower ‘Appellate Court 
and restore that of the Court of first in. 
stances with eosts, 

Ж, К. 

. Appeal accepted, 


MADRAS HIGH COURT. 
SECOND Олуп, АРРЕА No, 1446 or 1920. 
May 10, 1921; 
Present ;—Bir John Wallese, Kr , Ohief 
: Justice and Mr. Justise Krishnan. 
: ULLATTUTHODI CHOYI[~Deroenpant 
No. 3-— APPELLANT 
versus 
Tax SECRETARY or STATE ror INDIA 
iX COUNCIL v3zoveg Tas COLLECTOR 
or MALABAR—Pcsintive — 


RESPONDENT, 

Crown. Grants Act (XV of 1895), s. 3—Malabar Com. 
pensation for Tenants Improvements Act (I of 1900) 
4f prevents Crown grant from taking effect according 
to ita tenor. З 


Where a Crown grant contains a reservation of 
the right'to terminate the tenancy on six months’ 
notice and also an express covenant by the lessee to 
surrender, the tenant, on ejectment, is not entitled 
to compensation under the Malabar Compensation 
for Tenants Improvements Act. [р. 476, col. 1,] 

Kallingal Moosa Kutti v. Secretary of State for 
India, 58 Ind, Cas. 345; 43 M, 65; 87 M. L. J. 382, 
followed. 


Second appeal against a deeree of the 
District Court, South Malabar, in Appeal 
Suit No. 330 of 1919, preferred against a 
deores of the Court of the Additional Munsif, 
Caliout, in Original Suit No, 203 of 19.7, 

.Messra. 4, Krishnaswamz Atyar, and К, Р, 
Ramakrishna Atyar, for the Appellant. 

Mr. O. Madhavan Маје, ‘ Government 
Pelader, for the Respondenta. 


JUDGMENT.—This is an ЕЯ from the 
appellate judgment of the Distriet Judge of 
Calieut reversing the julgment of the Dis. 
triot Munsif and granting the plaintiff, the 
Government, a decres for ejectment of de- 
fendant without payment for improvements, 


476. EC 24 


Thé Distriet Judge has held that the lease 
sued on is à Crown grant within the meaning 
of the Orown Grants Aet and'in that con- 
clusion, in our opinion, he was right. Under 
section 3 of the Crown Grauts Aot of 1895 
the grant is to ‘take effest Necording to its 
tenor ; avy rule of law, Statute or enastment 


of the Legislature to the eontrary no5with-: 


standing.’ In our opinion it is поё possible 
to have clearer words than these. The grant: 
-in question contains a reservation of the 
rights to terminate the tenancy on six months" 
nəticə, and there is an express covenant by 

. the lessee to surrender. 16 із now. said that 
he sannot be evisted until he has rexeived 
eompensation under the ‘provisions of the 
Malabar Compensation for Tenants Improve- 
ments Aet. To allow sush a provision of that 

. Act to take effect would prevent the Crown 
grant in question’ from taking өй. о necord. 
ing to ite teror. We entirely agree with the 
decision on this point in Kallingal Моов Kutti 
v. ‘Secretary cf State for India (1) and 
deem it unnecessary to. repeat the reacons 
which are given for that deeision.* 


. The appeal fails and is dismissed with sosts, | 


TON Ve: as 2. 4 
“B,D. ~ Arpeal dismissed, 
1^ (4) 58 Ind, Cas, 845; 48 М. 65; 37 M, L. 7, 332, 





- "OALOUTTA HIGH COURT: 
APPEAL FROM OniG:NAL DrORER No. 126 > 
; oF 1920, 

| NES August 18, 1621. > 

Present:— Justico Sir Asutosh Mookerjee, Kr., 
EMT and Mr. Justiee Panton. . 
+ NIBARAN CRANDRA MOOKERJEA 
' AND AKOIHRR— PLalaTIFR2—-A4 PPRLLANTE 

E VETUS ` E 

NIRUPAMA DEBI anD ANO)HER— ` 

DEFENDANTa—Beshonpzats. © > 
~ Purda-nashin lady —Purda-nashiit- lady, transactions 
with—Principlesapplicable— Persona occupying position 
of confidence—Absolute strangers - Independent and 
competent advice, what is—t indu Law- Joint property 
'o—Beif-ácquisition — Separate property—Burden of proof 
—Karta, liability of, to render account—Swit for posses. 
sion on declaration that deed under which defendant 
claims is.toid—Limitation Act (IX of 1908), Sch. І, 

Art. 91, applicability of. B А : 


к 
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NIBARAN CHANDRA MOOKERJEE t. NIRUPAMA DEBI. 


(1928 


‘When a Court is called upon to deal with a deed 
executed by a purda-nashin lady, it must satisfy icself 
upon the evidence, first, that the deed was actually 
executed by her or by some. person duly authorised 
by her, with a full understanding of what she was 
about to do; sécondly, that she had full knowledge of - 
the nature and effect of the transaction into which 
she is said to have entered, and, thirdly, that she 
had independent and disinterested advice in the 
matter, These principles fall broadly into two: 
groups, namely, first, cases where the person who 
seeks to hold the lady to the term of her deed is 
one who stood towards her in á fiduciary character 
or in some relation of personal confidence, and, 
‘secondly, cases where the person who seeks to enforce 
the deed was an absolute stranger and dealt -with 
her at arm’s length. In the- former class of cases, 


>- the Court will act with great caution and will 
' presume confidence put and influence exerted; in the 


latter class of cases, the Court will require the con- 
fidence and influence to be proved intrinsically. The 
fairness of the bargain is the crucial test. [p. 47°, 
col. J; p. 480, col. 1.1 -  - 

Independent and competent advice does not mean 
independent and competent approval, but signifies 
advice removed entirely from the suspected at- 
mosphere and conveyed in the clear language of an 
independent mind free from taint of interest to the 
party acting, regarding the precise nature and conse- 
quences of the transaction. [ p. 482,.col. 2,] е 

The circumstances under which.a purda-nashin 
woman agrees to transfer property in which she is 
interested must be’ carefully examined, in order to 
ascertain that she had independent advice and that 
the lady had sufficient intelligence to understand 


_ the relevant and important matters; that she did 


understand them as they were explained to her, that 
nothing was concealed and that there was no undue 
influence or mispresentation [p. 480, со]. 2] `-. 
The Court must have regard tothe intellectual, 
attainments of the lady,concerned and will naturally 


‚ Бе disinclined to set aside the deed where she is 


proved to have been of business Labits, tohave been 
literate and to have possessed a capacity to judge 
for herself. Гр; 481, col. 1.] 

(Case-law considered ) Я 1 

The above are, however, only general principles ànd 
there is & grave risk of failure of justice, if they are 
moulded into inelastic formulas or orystallised into 
inflexible rules and treated as of universal applica- 


. tion, regardless of the special facts and surrounding 


circumstances of the concrete case which requires 


` adjudication, [p. 481 о]. !.] . 


Whenever в person derives a benefit under ar deed, 
‘if any confidential or fiduciary relation subsists 
between the parties, the Courts sofar presume 
against the validity of the instrument as to require 
‘some proof, varying in amount according to circum- 
stances, of the absence of anything approaching 
to imposition, overreaching, undue influence or uncon- 
scionable advantage. [p. 481, col..2.] "E 
Under Hindu Law where the family. is joint and 
there is a nucleus of joint property, the burden lies 
on the party setting up а case of separate estate to 
establish his allegation, [p. 488, col. 1.) 


In an ordinary suit for partition, in the absence 
of fraud or other improper conduct, the only account 
the karta is liable for із as бо the existing state of 
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the property divisible; the parties have, no right to 
look back and claim relief against past inequality 
of enjoyment of the members or other matters. 
But the karta is the.. accountable. party and the 
enquiry directed by the Court must be conducted in 
the manner usually adopted to discover what in fact. 
the property now consists of, nob what the karta 
gays it is, гр 486, ool. 1. d 

Art, 91 of the First Schedule to the Indian Limita- 
tion Act hag no application to a case where a suit is 
brought for possession and partition. upon deolara- 
tion that an instrument under which the defendant 
claims is void. Гр, 434, col. 2.] - 

Banku Behari Shaha v. Krishto Gobindo Joardar, 30 
©. 438, Sanni Bibi v. Saddik Hossain, 49 Ind :Свв 76; 
‚29 С. L. J..55; 23 О. W. N. 93, Oriental Bank Corpora; 
tion v. John Fleming, 3 B. 242, 2 Ind. Dec. (м, в.) 163, 
Dagdu v, Bhana, 28 В. 420; 6 Bom. LR. 196, Hes 
ferred to. 

In cases of вг suit for the cancellation of an ПТИ 
ments falling under Art, 91 of the Limitation Act 
the burden lies heavily upon the defendants, who 
obtained the instrument, by misrepresentation, to 
.prove that the plaintiff acquired fall information of 
-the true state of facts ata time too remote фо allow 
him to maintain the suit. [ p. 484, col, 2. 


Apal against a deuree of the Subordinate 
Judge, Hcoghly, dated the 14th April 1920. 

Dr. Dwarka Noth Miiter. and Babu 
Hira Lal Sanyal, for the Appellants.: 

Babu Pyirt Mohan Ohatter ee, for the Re- 
spondents, 


JUDGMENT. 

Моовивзав, J.—The subject- matter ot ‘the 
‘litigation which has culminated in this appeal 
_is theeetate left by one Haridas Mookerjee who 

died.on the 31st August 1901, The relation- 
ship of the members of the faniily i io whioh 
he belonged шаў be gathered, from the follow: 
ing pedigree : 


` Firsi--KEDAR NATH MOOKERJEE=Second’ - 





wife died 1887. wife. 

Козы» — . 

' Santosh Lal Mokerjeg, ` 
died 109 ` 

ПНЕ 6 
Nibaran, -Radharani Dhruba, : mS 
defendant married . defendant 

No. 1., Jatindra, No. а 


First wifo—Haridas Mookarjeo=Second wife ^? 





died 1800 › died 81st August Nirupama, 
Чо. 1901 plaintiff. 

Sarojini Nabanalini 

` married married - 


Gengaprasad Banerjee. . Burendranáth Ohatterjee, 


- benefit of the minor and her estate. 


‘minor for her life ; 


‚Оп tho lat May. 1905 


Kedir’ Nath Mookerjse, the founder of 
the family, left two gons by two wives, 
namely, Santosh Lal Моокегјез and Haridas 
Mcokerjse. Santosh Lal Mookerjeo left two 
cony Nibaran Chandra Mookerjee and Dhruba- 
pada Mookerjes, who are the defendants in this 
suit,  Haridas  Mookerjee lofi a widow 
Nirupama who ів Ње plaintiff іс this liti. 
gation, and two daughters Sarojini and 
Nabanalini by.a rredescased wife, a eousin 
of Nirupama, At the time of the death of 
Haridas Mookerjeo, his ғөзоћӣ wife Nirupama 
had not -yet attained majority. On the 5th 
May 1905, Tripura Charan Ohatterjse, her 
father, made an application ‘to the Distrist 
Judge underthe Guardians and Wards Act, 
1890, to have himself appointed as guardian 
of the persan and properties of the minor. 
The order was. made in due course on the 
26:b May 1£05. . The correspondence, which 


. took plaee at that time between Tripura 


Charan Ohatterjee and Santosh Lal Mooker- 
jee and has been prodnead in this case, 
leaves . no room for doubt that the application 
was encouraged by .the. brother in-law of 
the lady’ who was also the immediate rever- 
‘sionary heir to the estate of her husband. 
The reason why he-keenly interested himeelf 
in the matter of the guardianship appli- 
-cation bssomes manifest when we examine 
the events subzequent. On the 21st Sep- 
tember 1905, the guardian applied to the 
Vistriet Jadge .for permission to lease out 


‘the property of his ward to the reversioner 


Santosh Lal. Mookerjee. The District Judge 
asked. for -specifie information as to 
the terms, the period of the proposed lease 
‘and the. annual .rent.reserved thereunder, 
The information was not supplied and the 
petition. was dismissed on the 7th November 
1905, On the. 15th Novemker 1905, the 
Distriet Judge reeorded an order that 
as no property was to bs leased out for 
more than five years, his sanction was not 
metessery,.&ud the guardian was at liberty to 
make such arrangements for the maintenance 
of the minor and the management of her 
property as might be:deemed to be fov the 
There- 
after, an applieation appears to have been 
inade io the District Judge for permission 
to make a settlement of the. eatate of the 
this was refuceel by the 
District Judge on the 8th February 1205, 
a document was 


увага. 
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'Oharan. Chatterjee 
Lal Mookerjee: 
the:e 


execated by  Tiipura. 
. in. favour of Santosh 
-which bhas been described in. 


proceelings аза deel of settlement for a | 


term of five -years. ‘Tho: effest of this deed 
was to plase th» properties of tha minor 
inherited by ker from her husband in aharge of 
the reversioner, who undertook to 
pay her a .fized allowanca and- ,to 
tear the expenses of the - marriages ‘of 
her sesond step-daughter. The deed was t» 
continue in operXtion from 17th- November 
1905 tothe 16th November 1910 On the 


expiry of the term of thia daad, the ' parties’ 
apparently reverted to the previous stato of. + 


things whish continued for more than two 


who hai meanwhile attained her majority, 
‘exosuted a deed in favour of Nibaran Chandra 


Mookerjee and Dhrubapada Mookerjse who. 


had succeeded to tha intarest of their late 
father Santosh Wal -Mookerjee in the family 
estate. This deed, -whieh із daeseribsl аз a 
' deed of settlement, was closely modelled on 
the desd of the ist May 1906 with two 
fundamental differencas, namely, firs, that 
' the settlement was not foratsrm of five 
years but for tha life of the lady, aud, sesondly, 
there was no provision for the :matriage 
expenses of the step-daughter whose marriage 
had: already taken place in the interval, 
. the 20th June 1918, Nirapama instituted 
‘the present suit for partition of the joint 


family . properties, for ascounts,. and for, 
incidental „reliefs, - on ` deslaration ^ that 
the ‘deed of the 2954 June 1913 was 
void and inoperative їп law and 


. had in no way affected her interest in the 
family estate as heir-at-law to her husband, 
The defendants. repudiated the elaim substan- 
tially on the ground that the plaintiff. was 
bound by her: deed and could not 
elaim joint possession. or partition of what 


had in essenee. caased to be joint family | 
twelve | 


estate. On these: pleadings, 

issues were raised by .the Trial Court; 

of - these, referenda need be made only to 
four : 


(0) m the suit’ barzed by limitation р 

(2) Are the пераа in suit the joint 
family properties’ of the parties or are any of 
. these theself-acquired properties ofthe defend: 
ants and their father’ Р. 


On the 22nd June 1913, Nirnpama, . 


On- 


- be 


(8) Is the’ йынан dead of the: 22nd 
Juns 1913 tainted ‘with fraud ani undue 
inflaense PC 

(4) Are the defendants liable to rondi 


-aosounts to the plaintif Р ТЕ so, ‘for. what 


and up to what period | PO . | 
- The Subordinate Judge dias held -o on the 
eyidənca that the deed’ was obtained from 
the plaintiff onder cirsamstanoas which did 
not make it binding upon har as a purd1-nishin 
lady; and that in fact she was not aware: of 
the contents of the dosument whish 
ү was a deed for five years similar | 

‘the desd whish had. been pravionsly 
ened by’ her father, Tho ‘Sabordisata - 
Judge hasalso found that tha properties in 
suit were joiut properties of the two sons of 
Kedar Nath ‚ Mookerjee or wera accrationa 


thereto made ‚Ьу the use of the joint family 


funds. The Subordinate Judge has farther 
held: that the defendants were bound to 


“render “acsounts of: the cloth and grocary 


shops -whioh bslonged to the family, süsh 
accounts to be rendered from the date of 
Geath of their father till the dates when 
the shops were closed.’ In this viéw, the 
Subordinate Judge has deereed the suit 
and directed the appointment cf a Commis. . 
sioner to make the partition and to take ` 
the accounts. On the present, appcal,. this 
decree has been aseailed- by the defendants 
on the grounds that the deed was fairly 
taken from the plaintiff and was binding 
upon her, that the deed. eonld not be set 
‘aside after the lapse of the period of limita- 
tion presaribad for the institution of a muit for 
that purpose, that the effect of the deeds of tha 
1s6.May,.1906 and 22nd June 1913 was to 
savse a disruption of the joint family, во that 


-tha propárties acquired after ths dateof the 


firat deed eould no} ba- deemed to possess the ` 
character of joint family proparties and, 
finally, that the defendanta were not liable 
to render accounts, 

The - substantial point in controversy is, 
whether the deed of the. 22nd June ` 1918 
is a fair transaction whieh binds tho plaintiff 


‘asa purda.nashin lady. Before we investigate 


the attendant’ eireumstaneos,. we may eon- 
veniently recall the sardinal tests which must 
applied .to determing the oparative 
eharacter of deeds taken from purda-nashin 
ladies who are unable to protec} the naalves, 
lí is .woll-séttled that the Oourt, wheq 


she . 
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called upon to deal with a deed oxesut- 
ed by a purda-nashin ‘lady, must satisfy 
itself upon the evidenes, firat, that the deed 
was actually executed by her or by soma 
person duly authorised -by her, with a full 


understanding of what she wasabout to do;: 


Besondly, that ahe had ‘full knowledge of 
the nature and effect of the transastion into 
which she is said to have entered ; and thirdly, 
that she had independent and disinterested 
advice inthe matter, The leading judicial desi- 


sions whieh reeognise these principles are col- - 


lested i in the judgments of this Court in Mariam 
Bibi v, Muhammad Ibrahim (1), Krishna Késor 
De v. Nagendrabala Ohaudhurant (2) and Satis 
Ohandra Ghosh v. Kalidasi Dasi (3) (A. O. D. 
No. 195 of 19219 desided by Mookerjee and 
Buekland, JJ., on the 15th July 1921). Oa 
examination, these decisions willbe found 
to fall .broadly into two groups, namely, 
first, савез where the person. who seeks to 
hold the lady іо the terms of her dead is 
one who-stood towards her in a fiduciary 
ehaiacter ог in some relation of personal 
eonfidenee ; and; recondly, eases where the 
person who seeks to enfore» the deed was 
an absolate stranger and dealt with her at 
arm’s length, in the former elass of cases, 
the Court «ill aot with great cauiion and 
. will presume eonfidenes, put ,and influence 
exerted ; in the latter slasa of cases, the Court 
' will require the confidence and influence to be 
proved intrinsieally. This ia а fundamental 
distinction which ‘does not appear to have 
been always kept in "view, with the result 
that observations mada in the' one slass 
of eases have bean applied without ssrutiny 
to the other  oléss of eases.  lilustra- 
tions ofthe confusion, whioh has resulted 
from this failure to ‘discriminate between the 
two olasses of cases, are. furnished by the 
decisions i in Range Usmut Kopwar. v. Tayler (4), 
Tayler v. Ranse. Asmedh, Koonwar 5), Soona 
dur > Koomaree у. "Kishoree - Lal (6), Ram 
Pershad v. Ranse Phoolputies (7), Капа? Lal 


(1) 48 Ind, Cas, 661; 28 О. L. 1. 806 ab p. 367. 


(2) 66 Ind. Cas, 694-840. LJ. “B83; 26 0. WAN. 
942, А 


(8) 68 Ind, Cas, 677; 84 О, Li J. 529. 
(4) 2W.B.307, - 
(5) 4 W. В, $6. 
- (0/6 W. В..246, ` 
- (7) 7 W, В, 98, anh 
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'v, Kamini Debi (8), Manohar Das Y, Bhaga* 


batt Dasi (9), Asmutoontssa Bib:e ү. Alla 
Hafiz (10), Roop Narain Singh v. Gugadhur 
(11), Pannalal Seal v. Srimat? Ramasundart 
Dasi (12), Doo'es Ohand v. Oomda Капит 
(13), Bibee Ruthin v. Shaikh. Ahmad Hossein 
(14), Khas Mehil v. Administrator- General of 
Bengal (15), Nistarini Dasi v. Nundo Lal 
(16), Keshab ` Lal v. Radha Raman (17),. 
Kamini Dussee v. Kr.shna Ohandra (18), 
Badiatanness1 Bibs v. Ambica Oharan Ghose 
(19), Bhuban Mohini Dasi v.*Gakalakshmé . 
Debi (20), Behuri Lal v. Habiba Bibi (21), 
Achhan Kuar v. Thakur Das (22), Hakim 
Muhammad у. Najtban (28), Sumsuddin 
Goolam  Huse$n у. Abdul Husein — (24), 
Tamarasherrt Sivithr? v, Maranit Vasudevan 
(25), Mahadevi v. Neevamant (25), Latchemy v. 
Lewcock(27), Ohellummal v. Garrow (28), Nar- 
summall v. Lutchmanz (29), Referenee miy 
also be male in this «onnestion to the two 
deeieions of the Judisial Committee in.Moon- 
shee Busloor Huheem v. Shumsoonnissa Begum 
(30) and Geresh Chunder Lchoree v, Bhug. 
gobutty Debta' (31). Inthe former ease where 
the i:ansasbion was between a husband and 
a wife, their Lordships observed that the 


(8) 1 B. L. В. (0. c. J.) 81,1 Ind. Dec. (x, в.) 302, 


(9) 1 B. L. R. (O. C. J.) 23; 1 Ind. Deo, (N. s.) 801, 
(10) 8 W., R. 468, 
‚ (11.9 W. R. 297. 
(12) 6 B. L, R..782. 
„~ (18) 18 W, В. 238. 
(14) 22 W. R. 443. 
(15) 5 C. W. N. 505, 


(16) 26 0. 891 ab p. 918;8 CO. W, N. 070; 18 Ind, 
Dec. (м. в.) 1171, 

(17) 20 Ind, Cas. 717; 17 О, W. N. 991, 

(18) 16 Ind, Cas, 110; 89 C, 933; 16 C. W. №, 649, 

(19) 23 Ind, Oas. 401; 18 О, W.-N. 1138, 

(20) 82 Ind, Cas, 119; 19 O.-W, N. 1380. 
( e H A, 207; А. W, N.(1880)91; 5 Ind, Deo, 
м, 8.) Б 
( ri 17, A, 125; A. W, N. (1895) 24; 8 Ind, Deo, 
N, 8.) 

(28) 20 Ok. 447;2 О. W. М. 645; 25 I. A. 137; з 
Р, О, J, 868; 9 Ind. Deo. (x. в.) 647 (Р, О,), 

(24) 81 B. 166; 8 Bom. L. R, 781 

(25) 8 M. 215; 1 Ind. Deo. (x. 8.) к 

(26) 20 M. 269 at p. 278; 7 Ind. Dec, (N, &.) 191, 

(27) и, 1 Strange (N. о.) 26 at p, 80; 5 Ind, 
Des. (о. в 

(28) dsa. 2 Strange (N. o.) 1; 6 Ind, рес, (0.s.) 


283, 
^ $ 29) (1809) 1 Strange (x. о.) 812; 6 Ind, Dec. (o, в.) 
16 p . 


. d p 
(80) 11 M, I, A. 651 ab p. 585; 8 W. В. P. C, 8 at 
р. 5; 2 Suth, P. C. J, 59; 2 Ват. Р, О, Ј, 269; 19 E. В, 
208. - 
(31) 18 M. I. А, 419 at p. 431; 14 W. R, P, 0.8; 2 
Suth, Р, О, J. 889; 2 Ваг, P, 0, J. 679; 20 E, Б, 607, „ 


` 
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burden of proving the reality and bona fides ` 


_of the purehases pleaded: by her husband 
was properly thrown onhim. Јо the latter 
ease, which was one ofa death-bed gift i in 
favour:of the donor’s brothers in their wives’ 
names -to the exelusion- of. her husband's 
adopted - son, their: Lordships pointed out that 
. the Judicial Committee and the Courts in 
India bad: always been careful to ‘see that 
deeds taken from yurda -women .had been 
fairly taken and that the party exesuting 
‘ them: had been a free agent and duly in. 
formed of what she wes about. The sub- 
stanco- of the matter -then is that the 
fairners of the bargain is the eruaial teat, 
This principle rans through the later deci- 
sions of ths Judicial Committes; though the 
` rule is · more -specially - enforced in cases 
where a fidusiary- relation involving : truat 
and-confidence ia shown to exist + Syud Huzzul 
Hossein v. Amjud Ali Khan (82), Asligar Ali 
. v. "Delroos (83) on appeal from Delrcos 
Banoo Begum v. Nawab Syud : "Ashgar ` Ally 
Ehan (84),: Areesunnissa ү. Baqur Khan 


(85), Tacoordeen Tewary v. Nawab Syed Als. - 


Hossein Rhan (36), Sudisht Lal v. Sheobarat 
; Koer (37), Mahomed Bukhsh Khan ү. Hossent 
Bibi (38), Amarnath Sah v. Achan.Kuar (39), 


: Deo Kuar v. Man Kuer (40), Hakim Muham- , 


. mad v. Najiban (23), Annoda Mohan: Rat v. 


Bhubin Mohini Debi (41), Shambaté Koeri v, 


Jago Bibi (49), Ismail Moosajes Mookerdam v, 


(32) 17- W. В. 523. 

(88) 8 0, 324; 3 Sar, Р. с. J. 749; 8 Suth. Р. O. J. 
444; 2-Ind. Jur. 601; 1 Ind. Dec, (x. s.) 794 (P. сл, 

(84) 15 B, L. R. 167; 28 W.,R. 453, 

^ (85) 10 B, т, R. 205; 17 W. R. 893. 

(36) 1 I, A. 192; 13B. E. R. 427; 21 W. R. 840; 3 
Ваг, P. О. J. 368 (Р. O). ! 

(87) 8 I. А. 89,7 C: 240; 4 Sar. Р. О. J. 222; 6. Ind. 
Jur, 270: 3 Ind. Dec. (м: 8.) 707 (P. 0) ` 

' (88: 15 I. А. 81; 15 C. 684; 12 Ind. Jur. 291; Б Sar, 
Р, О. J. 175; 7 Ind, Dee. (N. 8.) 1040 (P. 0.) ` 

(89) 19 I. А,-196; 14 A. 420; 6 Bar, P. 0. J. 197; 7 
Ind, Deo. (N. в.) 627 (P. O.*. 

(40) 21 I. А. 148,17 A. 1,4 M. L.J. 272; 6 Sar, P. 
C. J. 489; 8. Ind, Deo. (N. 8) 325 (P. Q.. 

(41) 28 T. ‘A. 71; 28 О. 540; 11 M, L.J. 164,6 C. 
W.- on 489; '8 Bom. L.-R. 886; 8 Sar. P, О. J. 58 
(PO 

(42) 29 I. A. 127; 29 О, 743; 60, W. N. 635,4 Bom, 


pL. К. 444;8 Bar, Р, 0.7, 804 (P, 6). Soo. 
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Hate Boo (43`, Kishori Lal v. Ohuni Lal (44), 
"Muhammad Kamil v. Imtiaz Fatima (45), 
Saj:ad Husain v. Abid Husain Khan (49), Kali 
Bakhsh Singh v. Ram Gopal Singh (47), Maha: 
bir Prasad v. Тај Begam (48), Artima ^ Bibi v. © 
Shamalanand (49), Mohammad Ali v. Ramzan : 
Ali (50), Sunttabala Debi v. Dhara Sundari 
Debi (51) and Mati Lal Des y, Eastern 
Mortgege § Agency Оо, Limited: (52). The 
essence of .the .matter was tereey put by 
Lord - Buekmaster in Sunttabala Debt ү, . 
Dhara Sundari Debi (51) when he. stated that 
the eireumstanees under which a purdanashin 
woman: agrees lo transfer- property in which 
ahe ів interested must ba earefuly examined, 
in order. to assertain that she: had iddépene 
dent adviee and that thelady had suffisiont 
intelligence to understand the relevant and 
important matters; that she did understand 
them: as they wera explained to -her, that 
nothing: wes concealed and ‘ that there . was 
no undue influynte or misrepresentation, 
The prineiple: thus enunciated was adopted 
as the: ‘basis of the Judgment pronounced by 


t 


(43) ‘BBL А. 86; 88 С. 773; З О, L. J. 484; 8 
L. R.-879; 10 0. W. N. 570; 16 M. L. J. 106,8 A. L. J. 
858; 1M L.T, 187 P.O.). - 

(44) 1 Ind, Саз. 128; 86.1. А, 9; 31 A. 116 9 OL: 
J. 172; Б.М. L. T. 58; 18 0, W. N. 870; 11 Bom. L. E, 
196; 19 M. L. J. 186 (P. О). 

(45) 4 Ind. Cas. 457; 36 I. А; 210; 31 A. 557; 10 C, 
L, J. 297: 11 Bom, L.-R, 1210; 14 C. W. N. 69; 19 М, 


Bom. 


‚ L, J. 697;13 О C. 183 (P. C:), 


46) 16 Ind, Cas, 197; 39 I. A. 156; 34 A. 455; 16 C. 

L. J, 618; 14 Bom, L. i, 1055; 16 C. W, N. 889; 23 
M. L. J. 210; 10 Av L.J. 864; 12 M. L, Т. 861, (1912) А 
М, W. N 976; 15 О. О. 271 (P, €). 
‚ (47) 21 Ind. Сав, 985; 41 I. A, 23: 86 A. 8l; 19 0. L. 
J, 172; 26 M. L, J. 121: 18 0. W,.N..282; 16 Bom. L, 
R. 147; 15 M. L. T. 180; (1914) М. W. М, 112; 12 A.. 
L. J, 115; 16 O: C. 378; 10.1. J, 67 (Р. 0 ).* 

(48) 23 Ind, Cas. 642,19 О. W, М. 101. 27 M. 14 J. 


' 13; 1 L. W. 959; ; (1915) М W. N. 387 (P.C 


J. 

(49) 17 Ind. Cas. 755; 40 О, 378; 17 О. L J. 303 17 
О, W. N. 121 18 M, L. T. 159; (1913) M. W. N. 125; 
HA. J. 169; 15 Bom. L Е. 498; 25 М.І, J, 56 
( 

(69) 58 Ind. Cas. 891; 24 C. W. №, 977,7 О. 12. 
350; 23: O. 0: 150 (Р.С). f ы 
- (81) 58 Ind, Сав, 181; 48 L A. 272; 47 Ò. 175; 87° 
M, Ta J. 488; TA 1.1, 997; (1919. M. W. N, 821; - 

om. L. R. (Р. C. 2; 24 C. 
297: 11 L. W.227 (P. Oa. s SON 


\ (Б2) 61 Ind. Cas, 486; 47 I.-A- 260,256 О, W. N. 


1266; (1920) М. W. №, 631; 28 M. L, T, 351; 2 U; 
à. (P. €.) 166 (P. C.) ; MS 


Val Lxix) 


Sir John Edge in Ман Lal’ Dos v, Bastern 
Mortgage & Agency Оо. Limited (52), It will be 
observed that the Court must thus have 
regard to the intellectual attainments of the 
lady sonserned ‘and will naturally be disin- 
elined to set aside the deed where- she is 
proved to have bean of business habits, to 
have been literate and to have possessed 
в 9ápaoiby-to judge for herself ; Susttabila Debt 
vy Dhara. Sundari Debi (51), Mati Гаі: Das 
‘vy Eastern Mortgage- §& Agency ‘Oo. Limitéd 
(52), Mohammad Ali v. Ramean Ali (50), Kali 
Bakhsh Singh v. Ram Gopal Singh (47); Saijad 
Busainy, Abid Husain-“Khan (46), Mahomed 
Buksh: Khan +. Hosseni Bibi (38), 
Mahabir Frasad. v. Taj Bégam (48), Ашта 
Bibi v. Shamalanand (43), Ismail Moosajes 
Mockerdam v. Hafiz. Boo (43), Hodges v. 
"Delhi and London Bank, Limited (53), 
Bindubashini - Dasi v. Giridhari Lal Roy 
(54), Alékjan Bibi v: Rambaran Shah (55), 
Bhuban Mohini Daśi v. Gajalakshmi Debi (20). 
These; however, ere only general principles, 
and it-eannot be too strongly emphasised that 
there is-a graverisk of failure of justica, if 
they are moulded into inelastic formulas 
or erystallised into inflexible rules and traat» 
ed as of universal application, regardless of 
-the. special facts and surrounding oireum- 
stances of the sonerete casae- which requires 
љў овіїоп. i 
„Тһе sase before us belongs to the first 
elass mentioned above, where the persons who 
seek to hold the lady to the terms of her 
deed stand towards her in.a relation of 
. personal confidenae. Santosh Lal Mooker. 
‘Jee, who had taken the fits; deed from her 
father, was the elder brother of her husband 
‘andthe head of the joint family at the time. 
‘Nibaran Chandra Mookerjee and Dhrubacada 
Mookerjee, who took the second deed from 
‘her, were the sons of the step-brother of her 
‘husband, andthe management of the family 
‘estate- would devolva on them after the death 
of her brother-in law; she was on the best 
of terms with them, and would, ascording 
to: the normal struciure of а joint Hindu 
family, look upon. them as her natural pro- 
tectors in. whom she-might repose- confidense 
properly. to safeguard her rights, In sach 
circumstances, the ‘elementary  prineiple 


(63) 27 I. A. 168; 23 A. 187; 2 Bom. L. R. 967; 5 C. 
W. N. 1; 10 M. L. J, 279; 7 Sar. Р, О, J. 767 (P. O... 
. ~ (64) 8 Ind, Cas, 880; 12 O. L. J. 115. 
(65) 7 Ind, Cas, 166; 12 С. L. 1, 857. 
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formulated : in seetion 111 of the Indian 
Evidence Act would become applisable, 
namely, that where there is a question as to 
the: good faith of а transastion batwaen 
parties one of whom stands to the other in a 
position of-active eonfidenee, the burden of 
proving the good faith of the tranzastion is 
on the party whois in в position of astiva 
eonfidenss, Whenever а person derivas һ 
benefit under a deed, if any confidential or 
fidueiary relation subsists between tha parties, 
the Courts so far presume against the validity 
of ‘theinatrament аз torequira some proof, 
varying in amount ascording to eireumstance:, 
of the absenes of anything approashing to 
imposition, ovarreashing, undue influones, ог 
unsonseionable advantage. In the casa before 
us, there is the. significant faot that the 
exesutant of the deed wasa lady of weak 
intellect, the daughter of an insane mother, 
and at thetime of the transaction was an 
illiterate girl-widow who had just some of 
age, In such sireumstancas, it would be the 
imperativa duty of thoss'who took the dead 
from her to . keep her at arm’s length and 
to take every possible preeantion to make 
sure that she received independent advios, 
understood the relevant and important 
matters, and appresiated the irae effect of 
the deed on her rights, and further that 
` nothing was conaealed from her; nothing was, 
misrepresented to her, no undue infuenoe 
was exerted on her, The defendants asserted: 
that these conditions were substantially 
fulfilled, besausa the lady herself offered to 
exeeute a deed of settlement for life, and 
aated under the advise and guidanca of her 
father. The lady, on the other hand, main- 
tained that she usderstood that the dead 
was to be operative for five yeara only, lika 
the deed previously exeented by her father, 
The Subordinate Judga has aseepted her 
version, and we sea no reason to differ from 
his: view on this point. The testimony of 
Jotindra Nath Banerjee, Nirmal Ühandra 
Banerjee and Nibaran Onandra Mookerjee 
makes it abundantly elear that Тгірога 
Charan Ohatterjee, the father of the lady, 
obtained the signature of her daughter to the 
deed, but the doaument was not explained to 
- her nor was she advised’ as to the effest of 
the disposition “оп her interast. ` The father 
was plainly not in а position tc give independ. 
ent advica fo her daughter, He heldan 
appointmant at Krishnagar; his widowed 


? 


ab 


daughter resi ed in the interior of the Distrist 
of Hughli; thus his own avoeations made 
it impossible for him to look after the estate 
of his daughter. He had, besides, throuzh 
the good сөз of Santosh Lal Mookerjee, 
asquired some properties at Hanral, the 
ancestral plase of residenca of the family of 
his deceased son-in-law, For the manage: 


ment of these properties, he had to rely ina 


large measure upon Santosh Lal Mookerjee 
and his sons, the present defendants. He 
was thus under considerable obligation to 
then and sould not afford, in his own interest,. 
to lose their co-operation, mush le:s to inour 
their displeasure. Thathe was їп а situation 
of embarrassmantis plainly indicated by the 
sorrespondenoee whish passed between himself 
and the defendants, who were by ro means 
punctual in the dissharge of their pecuniary 
obligations and preforred to retain in their 
hands, as long as they o»uld, notwithstanding 
the insistent demanda of Tripura Charan 
Chatterjse, money payable to him, or to 


his daughter. We are of opinion that 
Surroundidg cireumstaneea unmistakably 
point to tha conclusion that Tripura 


Charan Chatterjee was’ by no means free 
to ast solely in the interest of his daughter, 
and the fact sannot be ignored that even 
after disputes had rieen and this litigation 


had sommenesd, he and his son have been on - 


friendly terms with the defendants, We 
eannot further overlook that, shortly after the 
death of his son in law, be had applied to 
be appointed guardian of the person and 
property of his daughter, not so much for 
her banefit as for the advantage of Santosh 
Lal Mookerjes who was anxious to have 
sontrol over the share of his step-brother in 
the family estate. There is no room for doubt 


that the proceedings in Court on that ossasiop . 


were engineered by Santosh Lal Mookerjea, 
Jf then we sonsider the oondust of Tripura 
Charan Ohatterjee in conneetion with the 
guardianship proseedings, and-the exesation 
of the two deeds of settlement, there oan be 
little doubt that his acts have not bean 
guided solely by an anxious desire to protest 
the interests of his widowed daughter. Inour 
opinion, the Subordinate Judge has eorrestly 
held that the lady had not independent 
advice, as the interest of-her father was 
bound up with that of the defendants, 

"There із no room for ooníroversy. that 
bhis ab:9neg of independent advios has been 
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detrimental to the interests of the plaintiff. 
When the second deed of sattlement was 
executed, its provisions and their true effeet 
wera not explained to her, What is of equal 
importanee is that she was not apprised of 
the extent, value, and ineome of all the 
joint properties, Neither the deed of the 
Ist May 1906 nor the deed of the 22nd 
June 1918 correstly enumerated avd valued 
all the joint properties, moveable and im» 
moveable. This, indeed, is поб а matter for 
surprise, bheeause the defendants hava strenu- 
ouily maintained that, if not all the prop- 
erties  aequired after the death of their 
uucle, at least those -acquired after the exe- 
cution of the first deed; did not form part . 
of the joint estate. We hold accordingly 
that the disputed deed of settlement was 
understood by the lady to bea deed for five 
увага whereas in reality it waa a daed 
operative for her life; that she had no in- 
dependent advise ; that the extent, insome and 
value of all the joint properties, moveable and 
immovaable, was not diselosed to her, and. 
that the effest of the deed оп her rights 
‘was never brought home to her. Ibis eon- 
Bsquently impossible to say that sbe had 
independent and  eompetent advise, which, 
as ob:erved by Fleteher Moulton, L. J, 
in Ooomber, In re, Ocomber v. Onomber 
(56), no doubt doss not mean indepezd. 
ent and comptent approval, but signifies, 
at any rate, advise removed entirely from 
the suspected. atmosphere and conveyed in the 
elear language of an independent mind, free 
from taint of interests, to the party asting, 
regarding the presise nature and conssquenees 
of tho transastion. In eases of this class, 
there need поь necsssarily be misrepresentar 
tion by one party to the other to invalidate 
the deed; if thera is any concealment of 
material fast, any failure to disclose material 
information or any just suspision of artifiee, 
the Court will interpose and pronouuse the 
transaction void, and will, as far аз possible, 
restora the parties. to their original right, 
baeausa equity demands in such өігоп matanoes 
the most abundant good faith in tha transaa 
tion ba$ween the parties. We affirm without 


hesitation the conclusion of the Subordinate 


Judge that the disputed deed. of settlement 
does not bind the  plaiatiff Olearly по 
question of estoppal, asquies3anos and waivar 
(69) (1910) 10h. 723; 82 L. J, Oh. 399,7 101 L, TU 
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arises, The plaintiff, no doubt, reseivod from 
time.to time maintengnes allowanee from 
the defendants. Sueh allowanse, however, 
would be payable whether the deed was 
for five years as the - plaintiff supposed it to 
be, or. for life as in fact it wes, There is 
no indication that the plaintiff evar aesepted 
these sums with knowledge that the terms of 
the deed were in reality different from what 
she understood them to be. 


"We have next to consider whether all the 
properties in suit are joint properties. The 
Subordinate Judge has answered this question 
in favour of the plaintiff, The properties 
which wereinherited by Santcsh Lal Mookerjee 
and Hari Das Mookerjee, the two sons of 
Kedar Nath Mookerjee, were indisputably 
joint. There is also no doubt that the two 
brothers lived as membors of a joint Hiadu 
family, the elder was manager of the Zemin- 
dars.at Bhastera and Naib cf the Srimanis 
at Mardalghaé, the younger lived at home, 
worked as gomasta in a neighbouring village 
acd ‘Icoked after the joint family business 
in grosery, cloth, iron, ploughs, spades, oilaake, 
money-lending and sale of stamps. The prop- 
erties’ acquired during this time were prima 


faice joint properties of the two brothers. 


The gburden in such eireumstaness lies on 
the party setting up а case of separate estate 
to establish bis allegation, as the family was 
joint and there was nueleus of joint: property, 
sea tke judgment of Lord Robertson in 
Anandrao Ganpatrao v. Vasanirao Madhav- 
rao (57) affirming the decision of Jenkine, 
'C,J. in Wasantrao v. Anandrao (58). This 


also acsords ‘with the view indicated by ' 


Coueh, О. J., in Laruck Ohunder v. Joodhesh- 
teer ` (59) which was followed in Gobind 
Ohunder v, Doorgapersiud Baboo (60) and 
Shushee -Mohun Pal v. Aukhtl Ohunder 
Banerjee (61) although the contrary opinion 
had been expressed in  Bholanath Mahta 
v. Ajoodhya  Pershad; (62) and Denonath 
Shaw v. Hurrynarain Shaw (63), ceo alco 
Bodh Singh Doodhooria ү.  Guneshohunder 


N. 478; 9 Bom. L. Е. 


(87) 5 С. L. J. 388; 11 C. W. 
595; 2 M. L. T. 161; 17 M. L, J. 184; 84 M. 262 «ote, 
(58) 6 Bom, L. В. 925. 
(69) 19 W. R. 178. : 
(60) 14 B. L. R. 837; 22 W. В, 248. 
(61) 25 W. В. 282. >- 
(62) 12 B. L. 


-886; 20 W. R, 65. 
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Ben (64), Atar Singh v. Thakar Singh 
(65) and Rama Nath Ohatter‘es v. Kusum 
Kamini Debt (63), The defendants endea- 
voured to rebut this presumption by proof 
that some of the properties were acquired 
by Santosh, aud others by  Nibaran and 
Dhruba from their separate funds. Evidensa 
vas led by the defendants to show that 
they and their father had separate debtors 
and that the properties: were purchased in 
satisfaction of the debts due from such 
debtors as also from the  sals-proseeds of 
ihe paddy realised from (hem, This theory 
of separate debtors and separate accounts, 
however, somrletely broke down, when it 
transpired that the acvounts of the money- 
lending business ware mixed up with the 
acoounts of the undoubtedly joint sloth 
and grosery shops. TheSubordinate Judge 
has carefally scrutinised the assount-books, 
and has correstly summed up his coneln- 
sicn in the fiadirg that the stcry of separate 
money-lending businets is & myth. It is, 
we think, fairly elear from the evidence 


‘that Santosh and Haridas had ә joint 


money-.lending business, though some of 
the transactions stood in the name of the 
formar and others were in the name of 
the latter ; after the death of Haridas, the 
business was managed by Santosh and the 
present defendants. The asquisitions made 


.from this souree were obviously impressed 


with the eharaater of joint family properties. 
It was ingeniously argued, however, by 
Dr. Dwarkanath Mitter, that the first deed 
of settlement effested a disruption of the 
joint family and that whatever properties 
were acquired thereafter belonged to the 
elder branch of the family represented by 
Santosh Kumar Mookerjee. This contention 
is fallacious; for the deed of settlement 
was in esrense a deed of management and 
did not cause a severanee of the family; 
the title to the half share inherited by the 


. plaintiff from her husband never vested in 


her brother-in-law. He besame entitled 
only to hold possession for a term of five 
years and to apply the income in the pre- 
seribed manner. In such sircumstanees, the 


' (64) 12 B. L, B. 317; 19 W. В. 356; 8 Sar. P. C. J. 
253 (P. O.). 

(65) 6 Ind, Oas, 721; 35 І. A. 206; 85 C. 1039; 8 C. 
L, J, 859; 10 Bom. L. В. 790, 128 P. W. R. 1908; 12 
О. W. М, 1049; 18 M. L, J, 879; 4M, L. T, 207; 42 R 
В. 1910 (P. 0.). 

(66) 4 O, L; J. 56. 
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prirciplé dednoible from the deeisions 'of 
the Judieial Comiittée in Surai Norain v. 
Iqbal Narain (67); Gira Bat v. Sadastiv 

Dhundéra) (68) and Kawal Nain у. Budh 
Singh (69), can be of no assistanse to the 
defendants. We need not now examine 
whether the ast of the guardian was really 
benefieial іо his ward or whether ib was во 
detrimental to her interests as to amount to 
a fraud on her: 
v. Babooee Munrag Koonueres (70),' Lalla 
Bunseedhur v. Koonwur Bíindesóree Dutt Singh 
(V1). This much is insontestable' 
what the grantee undertook to garry out 
in terms of the deed was the minimum 
he was under an obligation to perform as 
the head of the joint family, namely, to 
maintain the widow and to‘give in marriage 


the daughter of hia deeeased step-broiber.' 
The result of the {ransaction was to enable. 


him to appropriate a considerable proportion 
of the income of the joint family properties, 


mueh in excess of ‘what would be his: 
It would 


légitimate share on partition. 
be contrary to elementary notions of justice, 
equity and good. eonssience to hold that 
by an appeal to any supposed prinsiples of 
Hindu jurisprudenee the head of the family 
sould, in such an event, treat the 
family as dissolved and the profits in his 


hands шайе available for his- personal 
benefit, to “be transformed into “gelf- 
acquisitions.” "We hold accordingly that 


the Subordinate ‘Judge has correcily held 
that all the properties in suit, whether 


aequired ‘during the lifetime of the two' 


sons of the founder or of the defendants, 
are joint family properties and are liable 
to- be partitioned as suah. 

On the facts found, no question of litaita- 
tion obviously arises. If we adopt the view 


(67) 18 Ind, Cas,, 80; 401. A, 40; 35 A. 80; 17 C. 
Li, J. 288; 18 M: L. T. 194; 17 О, W. М, 888; 11 A, L. 
1,172; (1913) M. W. N. 188; 24 M. L. J, 345; 15 Bom. 
L: В. 456; 16 0. 0.129 (Р. 0). 

(68) 37 Ind, Cas. 821; 48 I. A. 161: 18 О. 108°; 24 
C. L. J. 207;20 C. W. N. 1085; 14 A, L. J. 822; 20 M. 
І, 7.28; 12N. L. В. 118; (1916) 2 M, W. N, 65; 18 
Bom, І, В, 621; 41. W. 114; 81 M, L, J. 455 (P, O.). 


(69) 40. Ind, Oas. 286; 44 I. A. 159; 39 А. 496; 15 A, 


тд, 581,2 P. L, W. 57, 21 О. W, N. 986; 33 M. L, J. 
42719 Bom. L, В. 642; 26 O. L J. 101; (1917) M. үү, 
ON. 514; 6 L, W, 382 (P. C.). 

(70) 6 M. І. A. 393; 18 W. R, 81%; Sevestre 958%; 
2-Suth P.O. J. 29;1 Sar. P. O, J, 652; 19 E, R, 147 
(P: 0). 

(71) 10M. Т, A. 464 a6 p. 471; 
19 E. B. 1044, 


Hunoomanpersaud Ponday 


that 


joint 


2 Sar, P. C, J, 165 


that the deed actually exeeuted by ` 
the lady was so fundamentally · different 
from the deed she intended to exeeute and 
thought she exesuted, it is: void and’ inope- ` 
rative, Art, 91 of the Sehedule to the 
Indian Limitation Act has no" application ` 
to a oase of this deseription, where a suit. 
is brought for possession and: partition upon 
declaration that an instrument under which 
the defendant claims is-void: Banku: Bekari 
Bhaha у. Krtshto- Gobindo Joardar (72), 
Sanni Bibi v. Siddsk Hossain (73), Oriental 
Bank Oorporation v. John Fleming(74), Dagdu | 
v. Bhana (75). On the other hand, if we 
adopt the theory that the deed must be 
eanselled in a suit instituted within three 
years from the date when the fasts entitl. . 
ing the plaintiff to hava the instrument 
canselled. beeame known to her, the burden. 
lies heavily upon the defendante,who obtained 
the deed by  misrepresentation, to prove 
that the plaintiff aequired full information . 
of the true state of facis аё a time too. 
remote to allow her to maintain -the. suit: 
Rahimbhoy Babibbhoy v, Turner (76). . This 


‘they: have failed to establish, and the allega- 


tion of the plaintiff as to ‘the date when. 
she, dissovered the fraud .«ommitted upon 
her, stands unrebntted. 

Finally, objection has been .taken toho. 
direction given by the Subordinate Judge . 
whish salls upon the defendants to render 
&ecounis of the eloth &nd.grosery shops 


.from the death of their father till.the shops . 


were -slosed in 1912 and 1913, respectively. . 
Reliance has bean plaeed upon the desision 
of the Judisial, Committee in Shookmoy 
Ohandra Das v. Menoharrt Dassi (77) where Sir - 
Richard Coueh referred to the earlier decisian , 
of the Jadicial Committes in Sreemutty,, Soor- 
jéemoneg Dossse v. Denobundoo Mullios (78) 
and observed as follows with ‘reference . ton 
an order for adjustment of acounts made 
by the Courts in India: "It is not intended , 


(72) 80 C. 438, 

(73) 49 Ind, Cas. 76; 29 C. L. J. 55; 230. W.N. 
98. 
(74) 3 B. 24; 2 Ind, Deo. ‘Nn. 8.) 168. 
(75) 28 B. 420; 6 Bom. G. R. 126. ` 
(76) 17 B. 841; 20 L A. J; 6 Sar. P. 0.7, 260; 17 
Ind, Jur, 40; 9 Ind. рео, (м, в.) 222 (P. О,). 7 

(77) 12 L А. 1087 1L О; 686 4 Sar, Р. O.. J. 639;- 
Ind, Jur. 284; 6 Ind, Deo, (Nn..8.) 1214 (P: “O;). 

(78) 9 M.I A, 128; 4 W. ВУР, C, 114; 1 Sar. Р.О, 
4,88; 19 E. R 658, 
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that -the different payments by the manager, 
of moneys taken ont by the members of the 
family, should be inquired into, bat it is to 
assertain what portion of the savings of 
the family, .or the assumulations which have 
b:en made, the plaintiff would be entitled 
to.” Thisis ‘settled law, as is clear from 
the desisions in Parmeshwar Dubey v. Gobind 
Dubey (79), Bhewanz Prosid Shaha v. Juggere 
naih Shaha (80), Haridas Dalji v. Narotam 
Raghav;t (81), Balakrishna Atyar v. Muthu- 
, $-wmy Áiyar (82), and as we read the judg- 
ment of the. Subordinate Judge, he did 
tot intend tə depart from sueh a well- 
resogn zed .priroiple. In an ordinary suit 
-for partition, in the absencs of fraud 
or other improper aonduct, the only 
acsount tha kerta is liable for is as to the 
existing state of the. property divisible, the 
parties have no right to look bask aud 
-elaim relief against past inequality of 
Ө” joyment of the members or other matters, 
Bat the karti is the -assountable party, 
and the enquiry directly by the Oourt 
must bs eonducted in the manner usually 
adopted to discover what in  faet the 
- Property now consists of, not what the 
-karta says it ie, 


- The result is that the: deeree of the 
Subordinate Judge is affirmed and this appeal 
dismissed with costs. 


Arpeal dismisssd, 


(79;-88 Ind. Cas. 190; 43 С. 459; 20 О, W. N. 25. 

- . (80)/8 Ind. Cas." 241;9 С, І, J. 183; 18 О. W. N. 

809. ^ : 
(81) 14 Ind, Cas..769; 14 Bom. L. R. 287. 

. (82) 8 Ind. Cas, 878; -32 M. 271; 19 M. L. J. 70; 6 

M.-L. Т, 146, ў 


MADRAS HIGH COURT. 
Civic MisogpLANEOUS ÁPPmAL No. 333 
or 1919. 
March 16, 1920, 
‘Present ;—Mr. Justice OldGeld and 
"Mr. Justiee Seshagiri Aiyar.. 
Р, S. SATHIAVASAGAM PILLAI 
AND :'OTHERS— BRESPONDRNTS— ÁPPELLANTS 
(.— versus 
MEENAKSH(SUNDARAM AIYAR 
AND: OTHERS—PETITIONERS AND THE NEWLY 
ADDED ResponpENTs—RESPINDENTS. 
Insolvency —Adjudication of only one member of 
family firm as insolvent —Adjudication of remaining 
members refused—Order making their shares liable for 
insolvent’s debts, if good. 


Where only one member of a family firm is 
adjudicated insolvent and the adjudication of the 
remaining members is refused, an order making 
liable the shares of the latter in the family trade 
-and property forthe debts of the insolvent: ig pre. 
mature, as the Receiver may deal with tho assets 
other than those of the insolvent. 

'Banyasi Charan Mandal v. Asutosh Ghosh, 26.Ind, 
Саз. 836; 42 О. 226, followed. 

Appeal against an order of the ‘District 
Court, Tinnevelly, in Insolveney Petition 
No. 7 of 1918. 

Mr. К. 8. Ramabhardra Atyar, for the 
Appellants. : 

Mr. S. Ananthrama 
R. pondents. . 

JUDGMBENT.—The appellants have placed 
no evidence before us and we have, there. 
‘fore, no materials to dissent from the lower 
Court's disision adjudicating lat respondent 
insolvent. So far, the appeal fails, 

The. lower Court, however, went on, 
after refusing to: adjudieate the other 
respondents insolvenis, to direot that their 
shares in the family trade and property 
were liable for Ist respondent’s debta, 
This was at least premature, It will 
be open to the Reeeiver to be appointed, to 
deal with the assets other than those 
belonging to the person-adjudicated insolvent 
at a later stage by suit or otherwise as 
-may belawful. At. present the Oourt has 
по concern with the matter, Sanyast Charan 
‘Mandal v, Asutosh Ghosh (1). The lower 
:Oourt's order must be modified by the 
omission from 16 of thie-portion-of it. 

Each party will bear his own costs in 
this Ocurt. - 

v. No: 3o 

ш. ie 


Ayar, for the 


pets Order mods, 
. 26 Ind, Oan, 886; 42 0.228, . | iin 
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LAHORE HIGH COURT. 
MOOR FULL BENCH. 
Оту, Arrear No, 2134 or 1915, 
. April 8, 1922. 

Present :—Sir Shadi Lal, Kr., Chief Justice, 
Justiee Sir William Chevis, Krt., and 
Му, Justise Abdul Baoof. 

BIHARI LAL AND AHOIBER—DEEFENDANTZ— 
~APPELLANTS 
"HD versus | 
SAT 'NNARAIN—PLAINTIEE AND 
MANNU LAL — Deraxpaat— 

І ` . RESPONDENTS. ЕС 
^ Hindu Law Mitekshara—Father, insolvency of— 
Vesting of property in, Official ‘Assignee—Son's interest, 
vesting of —Presidency Towns Insolvency Act (ПІ of 

. 1909), ss. 2 (0), 17. 

' Kn order made by an Insólvenoy Court adjudging 
a Hindu father an insolvent has the effect of vesting 
în the Official Assignee not only his own interest in 
the property of the joint family consisting of the 
father -and the son but also his son's interest which 
ig to be treated as the property. of the father so far 
as the Official Assignee is concerned, The son, no 
doubt, is` entitled to establish“ circumstances which 
would show that his share is not liable for the debts 
of his father. [p. 49), col. 1.] .. 

Jagabhai Lalubhai v. Vijbhukandas Jagjivandas, 11 
В. 87; 6 Ind, Dec. (N. в.) 24, Fakirchand Motichand 
ү. Motichand Hurruckchand, 7 B. 488; 8 Ind, Jur. 93, 
-A Ind. Deo. (N. s.) 284, Sardarmal Jagonath v. Rao 
Bahadur Aramvayal: Sabhapathy Moodliar, 21 В, 200; 
„11 Ind. Dec. (x. в.) 189, Rangayya Chetti v. Thanita- 

challa Mudali, 19 M. 74; 6 Ind Dec. (N. в.) 757, 
Nunna Brahmayya Setti v. Chidaraboyina Fenkata- 

: swamy, 26 М. 214, Harmukh Rai-Munna Lal v, Radha 

Mohan, 54 Ind. Сав. 93:; 158 P. В. 1919, Bawan Das v. 

_Ohiene, 64 Ind, Cau. 976; 20 A, L. J, 155; 44 A. 816, 
- referred to. Je j : К 

Sahaj Narayan Bahi v. Wajid Husain, 49 Ind, Cas. 

848 and Anant Singh v. Kalka Singh, 48 Ind. Cas. 626; 
5 О. L, J. 665, dissented from. . 


E К 
First appeal from the decree of the D's- 
trict Judge, Delhi, dated the 20th May 1915. 
. Lala Moti Sagar, B. B., and Mr. Pesan 
“Retman, for the Appellants. 
. Мг. Manohar Lal, for the Respondents, 
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JUDGMENT. 

Saa»: Lar, C, J.—The question of law sub. 
mitted to the Fall Bench is whether an 
order made by an Insolveney Court adjudg- 
‘ging a Hindu father an insolvent has the 
effect of vesting in the Offisial Assignee his 
son’s interest in the property of the joint 
family consisting of the father and the son, 
In other worde, whether on tke insolvenog 
of a Hindu father governed by the Mitakshara 
- Law: orly hia own interest in the joint 
family estate vests in the Offieial Asbignee or 
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‘divisible smorig his oreditors. 


(1929 


: his son’s interest also is to be treated as the | 


property of the father so far as the Official 
Assignee is concerned. The order of adjudisa- 
tion was, inthe present case, made by the Bom- 


‚ bay High Court under the Presideney Towns 


Insolvercy Aot, 1909, and seation 17 of. that 
Act, which determines the effect of an order 
of -adjudieation, preseribes that on the making 
of an order of adjudication the property 
of the insolvent wherever situate shall vest 
in the Offieial Assignee and stall Ъевоте 
In order to 
ascertain the meaning of the expression 
“property” -we must go to section 2, clause 
(2) of the Act, where it is laid down that 
6) . » 68 е 
property” ineludes any property over which 
or the -profits of whieh any person has a 
disposing power which he may exersise for 
his own benefit’. The matter is then reduced 
to this. Has a father governed by the 
Mitakshara Law a disposing power over his 
son’s share in the joint family property ог’ 
over the profits of that share, which rower 
he may exercise for his own benefit ? 

Now, there вап be no doubt that а Hindu 
father, in order to satis!y his antecedent debt, 
not insurred for immoral or unlawful pnr- 
poses, may sell cr mortgage the whole of 
the eo pareenary property ineluding his'son’s 


interest therein, without the copsént of tba.. — 


son. It must, however, be remembered that 
the father, uvlers ho acts ‘as the manager 
of the family (in whieh eapasity be is 
simply acting as an agent of the whole 
family and his aet їн really an aot of all 
the members cf-the family), has no. right 
to alienate his eon’s share in the joint prop- 
erly, (1) if he has ro antesedént debt to. 
diecharge cr no necessity to make an alie- 
natior; (2) if the debt can be.satisfied cut 
of his separate property or his own interest in 
the eo parcenary properly; or (3) if the debt ` 
is tainted with illegality or immorality, 
The father's power of disposal being res. 
tricted in the manner indicated above, вап 
it be said that he possestes such disposing 
power over the son's interest or the profits 
thereof as he can exersise for his own 
benefit P It would appear that the power 
referred to in the seetion is one whieh a man 
ean exercise for his own. benefit, unhampered 
by the restricsions referred to absve. For 
instanee, he should ‘be able to alienate the 
property ia his own favour, or transfer it 
to some other person irrespective of the 


ma 
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existenca of a debt justifying the alisnation. 
it ssems that fhe father has no such power 
ovar „his son's interast in the joint property. 
In their resent judgment in Saku Ran 
Ohanira v, Bhup Singh (1) their Lordships 
‘of the Privy Council, while dissussing the 
right of the father to alienate the joint 
family estate, summed up the whole position 
in the following words :— 


“In short, it may be said that the rule ` 


of this part of the Mitakshara Lw ів а 
the joint family estate is in this position 
under his management: he can neither obtain 
money for his own purposes for it nor ean 
‘he obtain money for his own purposes upon 
‘it. To permit him to do so would enable 
him to sasrifcs those rights which he was 
.bound to eonserve. This would be equiva- 
lent to saustioning a plain and, it migbt be, 
& deliberate ‘breach of trust. The Mitak. 
shara Law does not warrant or legaliz3 any 
Such transastion .” 

` Oan the property over whieh or the pro. 
fits of which a Hindu father ean exercisea 
disposing power only for eertain defined 
purposes and subjast to certain limitations 
ba ragarded ashis “property” within tke pur- 
vew of the aforasaid provisions of the law ? 
Tha learned Counsel on both sides have 
„nət invited our attention to any authority 
whioh disonsses fully the exast signifisanca 
of the phrase “disposing power whiàh he 
may exercise for his own benefit,” ` It is to 
be observed that ths same phraseology wai 
used іп səstion 235 of the Civil Procedure 
Code of 1832, and is also to bs found ia 


‘the eorrespoading sestion of the new Coade.. 


The question of the exast meaning of these 
words was raised before the Bombay. High 
Oourt in Jagabhat Lalubhat v." Vijbhusandas 
Jagyvandzs (2). in that ose the Distriet 
Judge had held that the father eouli not 
: dispose of his son's share for his own bane: 
fit, as contemplated by sestion 236, Civil 
Prosedure Oode; bat the learned Jadges 
‘of the High Oourt without controverting the 
argument based upon the wording of the 
above phrase merely referred to the judg- 


80; 39 A. 487; 210. W. N. 698; 1 
. L. J. 487; 19 Bom. L, R. 498; 26 
L, J. 14: (1917) M. W. N. 439; 22 
. ‚ W. 218; 44 T, А. 126 (Р, С.), - 
(2) 11 B. 37; 6 Ind Deo, (м, в.) 24 
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mont of the Privy Coanail in Nanomt Babua. 
sin v. Modhun Mohun-(3) as to the lia» 
bility of the joint astata for the father's debts, 
and disposed of the mattar with the following 
observations ; 

“The District Judge has relied on sootion 
256 of the Cole of Civil Procedure, whish 


Bays that'the property subjest to attashment 


must be sush as the judgment.debtor could 
dispose of for his own benefit. This is the 
diraction, no doubt; hut it doag no more than 
atate a ganeral principle, waish, though the 
sestion is поб referred to, most hava bean 
present to the minds of the Judisial Oom- 
mittes, Their Lordships thought probably 


"that the father eould dispose of ths family 


estate for his own banefit, at least primz 
facie, and subject only to the rights on 
‘which the sons could rely in particular 
oases.” 

Though the desided eases do not throw 
mush light upon the interpretation бо be 
plased upon the words quoted above, there 
are some judgments which deal direstly with 
the question whether: the Official Assignes 
san dispose of the son's interest in order to 
satisfy the debts of the father who has haen 
adjudgel' an  iusolvant. [n Fakirchand 
Motichand v. Motictand Hurruckchand (А) 
Latham, J. held, with referenas to section 7 
of the Indian Insolyenoy Ast (11 & 12 
Vies. Ohap, ХХІ), under whieh all tke 
real and personal estate and effasts of 
the insolvent аһа all his fature ostate, 
righ, title, interests, and trast in or to 
any real or personal estate or eífests vest 
in tha Oficial Assignes, that tho . rizht 
of the father to dispose of the gon’s 
interest in auosstral immovaable estate for 
the payment of his debts vests in the Offisial 
Assigne3. Thos learned Judge furthar held 
that tho Offical Assigae» could exarsise the 
right by making an alienation of the entire 
proparty inelading the son's interest. 
‘With referenca to the son's ramedy 
the learned Judge made the following obser- 


` vations :— 


“But, in my opinion, the proper mode of 


.asserting such equities is by suit or other 


prosesding againet the Official Assignee. 


(3) 18 0,21; 13 I. A, 1; 10 Ind, Jur. 151; 4 Sar, Р, 
О, J. 682; 6 Ind. Dec (x. в) 510 (P. O.). 
(4) 7 B, 418; 8 Ind. Jur, 93; 4 Ind, Deo, (N, s.) 204, 
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For instanee, if the sons of an insolvent . 


alleged that certain of his debts had bsen 
insurred for imworel purposes, and were 
not binding upon,their interests in ansestral 
immoveable «state, I think that they 
might maintain .these - allegations in-a -suit 
against the Official Assignee, and, in effest, 
‘peek to have the property ‘marshalled во 
ав to apply the property, other than such 


“interests of theire, to the payment of euch. 


-debte.” 

The next’ Bombay case ія that of 
Sardarmal Jagonath v. Rao Bahadur Aranvayal 
 Babhapothy Mcoiliar (5), in whieh Strackey, J., 
dealt with the effect of the insolvency 
of an uncle upon the property of his nephews 
‘who were joint with bim. It sppears that 
certain properly belonging to the joint 
family was attashed eubsequent to the 
vesting order in execution of a deeree passed 
against the insolvent as the manager of the 
jointfamily, whieh decree, however, was in 
terms oaly against the incolvent alone. In 
releasing the property from attashment on a 
olam made by the "Offiejia] Assignee Mr, 
Justice Strashey observed: 


“If it bad ‘not been for the vesting dider; 


the plaintiffs sould have attached and sold : 


‘on aecount of the family debt for whieh the 
-suit ‘was brought, not only the interest of the 
.Judgment-debtor but also the irterests of the 
"whole joint family .of whieh he was the 
manager, Hari Vithal v, Jairam Vithal. (6), 
Jankibat v. Mahadev (7), Sheo Pershad Singh 
v. Soheb Lal (8). I do not see, however, 
how.they can attaeh and sell those interests 
in exeeution of a deeree passed against the 
manager slone at a time when not only his 


personal interest, but, if the decision in, 


Rangayya Ohetti үг Thantkachalla Mudali (9) 
ia right, his power as manager to eonvey the 
‘family property in paymemt of family debts 
`~ had vested in the Official Assignee. A 
judgment-oreditor san only attach and sell 
tin -execution property whish the judgment- 
„debtor воо] honestly tell, Meghji Hansraj v. 
Ram:t Jotta (10), Sobhagehand GQulabchand 


(5) 21 B, 205; 11 Ind. Deo. (x. в.) 189, 
(6) 14 B, 597; 7 Ind. Deo, (N. в.) 865, ` 
(7) 18 B. 147; 9 Ind. Deo, (м. s.) 607. 
(8) £0 C, 48; 10 Ind. Dec; (x. в) 307, 
(9) 19M. 74; 6 Ind. Dec, (к, в.) 757. 
(10) 8 B. H, C. R, 169, 
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„а bond and obtained:a decree. 


i me 


v. Bhatchand (11), Sorabjs Eduljt Warden 
-Gownà Ramji (12), Here all the 
ben -of the judgment debtor, and 
all that he could honestly dispose of, 
whether for. his own benefit or for the 
benefit of the jointfamily, bad, prior to the 
attashment, passed. tothe Official Assignee, . 
and corsequent]y there was nothing which the . 
plaintiffs could attash and sell. -It follows 
that the: elsim of the Official Assignee must 
prevail, andthe property must he released 
from the attachment,” 
_ This judgment prceeeded apparently upon 
the ground that the insolvent was the. 
manager of the family and that all the 
members thereof were liable for the debts 
incurred by him as sueh, becauce it is eloar 
that а vesting order against an unele in -bis 
personal eapacity eannot have the effect of 
vesting.in the Official Assignee his ее 
interests in the joint property. 

I now some to two Madras. oases. In 
Rangoyya Ohettt v, Thanthachalla Madali (9), 
the family eonsieted of the insolvent, who was 
the manager there, and his brother -and: song, 
In pursvanee of a vesting order made agairst 
the manager, the Official A:signee sonveyed 
a Louse forming part of the family property 
to the plaintiff who then sued for possession, 
The suit was resisted by the brother and the 
sons. The learned Judge, following the 
jucemoent in Fakirchand Mottchand v. Mott. 
chand Hurruchchand (4), held that the Official 
Arsignee sould scnvey only the shares of 
those persons upon whom the debts of the 
insolvent were binding and consequently the, 
Court maintained the sale with respect to’ 
the sons’ interests, but eet it aside so far as 
the brotber's share was вопвегпей. The other 
Madras саее is Nunna Brahmayya Betti v, 
Ohidaraboyina Venkataswamy (13). In thia 
case seven brothers were deslared insolvente, 
and the Official Assignee sold the property · 
belonging to them insluding the interest of 
the minor son of one of the insolventa, 


-Subsequently а ereditor sued the son, after 


he had attained majority, for money dus on 


) In the exeen- 
tion of that deeree the judgment.debtor's 


(11) 6 B. 198 at p. 202; 6 Ind. Jur. 868; 3jInd. Dea, 
(x. 8.) 587. 

(12) 16 B. 91; 8 Ind, Des. M в.) 687, . 
. (18) 26 M. 214, 
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share in the property was brought to salo and 
purchased by the deeree-holder. Upon a 
suit being ‘brought by the purehaser from 
the Official Assignee for a declaration that the 
purshaze by the desres-holder was inopera- 
tive and ‘void by raason of a prior sale to the 
plaintiff by the Offisial Assignes, the Court 
held that tlig- plaintiff was entitled to tha 
declaration. ‘It ia to ре observed that this 
view was adopted, with ‘considerable hesita- 
tion, on account of а long.coursa of desisions 
relating to the execution of.a dec:es for 
money passed against a.Hindu father in 
which 16 had bsen held that the rale of the 
joint family property in exesution of the 
desree vests in the purchaser not anly the 
interest “of -the judgment-debtor in the 
:30 parcenary property, but also the right, 
title and interest of his:song in such property, 
Bhasbyam Ayyangar, J, who delivered the 
judgment of the Court, made it elear that 
‘if the qusstion had not been eovered by 
judieisl desisions · bearing upon the oorres- 
ponding expression occurring in section 266, 
Civil Prosedure Code, he wonld have enter- 
tained eonsiderable doub:s as to whether 
проп the insolvensy of the father the right 
to -dispose of his son's share ‘vests in the 
-Official Assignee. 

-- The view: taken by the Bombay and Mad- 
~- yas High Oourts has been endorsad by a 
Division Boneh of thia Court in Harmukh 
Rai£Munna Lol v. Radha Mohan (14) and by 
the Allahabad High OCourt in Bawan Das v. 
-Qhiene (15). 


On behalf, of the inaclyent’s son Mr. 
Manohar Lal has invited our attention to three 
-caacs, and it is necessary to examine them 
earefully iu order to decide how far they sup. 
port the eontention of the learned Counsel. 
Now, it may be coneeded that one of these 
шакше viz., that of the Patna High Court 
in -Sahaj Narayan Yahi v. "Wand Hussain 
(16) БОЕ. Jaya down the rule that an 
Offivial Receiver appointed in purauanca of an 
order of adjudication mide against the 
father oannot deal with the son's share 
in the joint property; and the same -rale 
has been. impliedly affirmed by the Judicial 


(14) 54 Ind, Оаж 981; 158 P, R. 1919, 
(15) 64 Ind, Cas. 976; 20 A. Ly Je 165; 4A, 816. 
- de 49. T. Oan 48, . 
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Oomimissioner of Oadh in Anant Singh v. 
Ralka Singh (17), Both-the judgments are, 
however, short, and neither of them éontains 
any diseussion on the subject, or -refers to 
any of. the oases in which it was held that 
on thé insolvency of a Hindu father the 
whole of the co parcenary property belong- 
ing to him and his soa vests in the Official 
Receiver.’ Indeed, the latter judgment goes 
to the extent of holding that'even the father’s 
interest in the joint property cannot be dealt 
with by the Official Receiver. "This view of 
the law would have the effect of eonferring 
immunity from liability, not only on the gon’a 


sbarein the joint property, but also on the 


insolvent’s own interest therein and the 
remedy ofthe creditors would be confined 
to the separate property, if-any, owned by 
the insolvent. With all-deference to the 
learned Judge,  Í- cannot endorse a 
proposition -whieh leads to this curious 
result, 

The third case relied upon by Mr. Manohar 
Lal is the judgment of-the OalcuttaHighOourt 
in Sanyast Oharan Mandal v. Asutosh Ghosh 


(18°, whieh 1 consider is not directly 
relevant to the question before us. In that 
ease four brothers, who were partners 


with iheir minor brother in a firm, were 
declared insolvente, and the question arose 
whether the minor's interest in the property 
cf -the partnership vested in the Official 
Receiver. The learned Judges, after holding 
that-an infant, though a partner in the joint 
family firm, eannot be adjudieated an 
insolvent, prosseded ta describe the effest of 
the vesting order in these terms :— 
"Oonsequently, in this country, when а 
person has been adjudicated an insolvent, 
the partnership is not neeessarily dissolved, 
and the Reseiver, who is appointed under 
section 16 of the Provincial Insolvensy Ast, 
merely replaees the insolvent partner in 
respeet of the business of the firm, that is, 
the Reeeiver and the partners who have 
not bean adjudieated insolvents continue to 
constitute the firm. It may possibly be open 
to the Reseiver to take steps for tha dissolu. 
tion: of the partnership, but he eannot claim, 
-as Reoeiver in inaclvensy, to take exelusive 


(17) 48 Тоа, Cas. 526; 5 О. L. J. 665, 
- (18) 26.104, Cas. 886; 42-0, 2206. 
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posséssion of the assets of the firm, includ- 
ing, in this case, the interest of the infant 
who has not been adjudieated an insolvent, 
We are elearly not eoncerned, in the present 
proceedings, with the question whether the 
partienlar debt: which the ereditor seeks 


to realize may bə realizable from the. 


interest of the infant in the firm; 
that is a queation which can be adjudi. 
cated >in, а suit properly framed for 
the purpose.. What sonserns the 
-in thess procéedings is the true position of 
the Reeeiver in relation to the parinership 
property. As regarda such property, we feel 
no doubt whatever that he is not entitled to deal 
with the entire assets inclusive of the interest 
of the infant who has not baen adjudicated 
an insolvent............... The essencs of the 
matter is that the share of the infant has 
not vested in him, and he is sonsequently 
not entitled to deal with it, The Receiver 
may, if so advised, institute a suit for dis- 
solution of the partnersbip, in whieh appro. 
priate proecedings may be taken for realiza. 
tion of the assets. The ereditor also may, 
if so advised, pursue his remedy, if any, 
against the infant in a suit properly fram. 
ed for enforsement of his claim. But whats 
ever remedies may bə available hereafter 
to the Receiver or to the ercditor, it is elear 
that the properties of thse infant eannot be 
dealt with by either of them in these pro- 
caedings” — ae en 

The passage quoted above enurciates 
only the general propcsition that the insol. 
vensy. cf one partner does rot direetly ғ өзб 
the shares of theother partners in the assets 
. of the firm, but the question how far that 
generalrule is modified in the ease of the 
insolvercy of a Hindu father was neither rai:ed 
before the learned Judges nor determined by 
them. It will be observed that they made 
no referense to the Bombay and Madras 
cases cited above, and Ido not think that, 
if they had intended to dissent from those 
decivionr, they would not have even mention- 
ed them intheir judgment, There can be 
no doubt that they were not callel upon to 
define the peculiar posiiion- occupied Ly an 
Offisial Reseiver appointed ia tha insolvency 
of a Hindu father, and their judgment is, 
therefore, dist nguishable from -the prezent 
оавө. 

The result of the above survey of ihe 
judieial decisionsis desidedly in favonr of 


Court. 


. it for the sstisfactisn of their debte, 
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the contention urged on behalf of the 
Official Assignee, but I must say that if the 
matter were res integra, I should find ‘oon- 
siderable difficulty in subseribing to the 
dostrins that the Son's interest in the joint 
family property should, in the evant’ of the 
father’s inaolveney, be regarded as the 
latter's property whish vests in the Offieial 
Receiver. Upon general principles cf the 
Hindu Law governing the rights of the 
father and son in tbe co-parsenary property 
I should be inclined to hold that an order 
of adjudication against the father has 
only the effeot of re:placing thea father 
by the Official Receiver, and that the order 
does not by itself vest in the latter the 
interest of the son in the property. .Ан 
the son’s share is in certain cases liable 
for the debts of the father, the, Official 
Receiver may be. able to enforces that liabi- 
lity provided that he takes appropriate 
proeesdings for the purpose and satisfies 


the conditions which alone render the 
Son'a interest liable for the fathor’s 


debts. 


It has, however, been repeatedly hell, vide 
inier alia Jagabhat Lalubhat v. Vijbhutandas 
Jagitvandes (2) and the Privy  Counsil 
-desision cited therein, that the joint family 
property ean ba atiashed and sold in ` 
ezeaution of a deeree for money passed 
againat the father, and that the sale affects 
the interest of the son as well as that of 
the father, and in prineiple I res no real 
differenes between ' au individual creditor 
réalzing his debt from the во parcenary 
property and an Official Assignee, who repre- 
sents the general body of the ereditors, seizing 
It is 
to b» obsarved that section 263 of the Civil 
Procedure Cade of 1832 which enumerates 
the various kinds of property of a judgment- 
debtor whieh are liable to be attached and 
sold in exseution of а desree for money, ав 
well as section 6) of the Oode of 1208, which 
has replaeed that section, mentions, tnter 
alza, the property стег which cr the profits of 
which the judgment-debtor "has a disposing : 
power which he may exercise for hisown 
benefit", And, as pointed out already, this is 
exastly the phras:ology which has baan used 
in the Ineolvensy Act, and 16 wonld be most 
undesirable that the same expression used in 
two enastments dealing with the rights of the 


a 
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ereditors should 
interpretations, 

Having regared to these considerations and 
to the judgments which are directly iu point, 
Iwould answer the question referred to tha 
Fall Bensh in the affirmative. The son, no 
doubt, has his remedy, but, as pointed out in 
Fakirchand Motichand v, Moftichand Hurruck- 
chand (4), he hasto establish the ciranm- 
stances whish would show that his share is 
not liable for the debts of his father. 

Carvis, J. —I eonenr and have nothing to 
add, 

Аврог Rioor, J,—I also agree, 

N.H, & N. к, 


ressivo two different 


Answered offir та кв. 


LAHORE HIGH COURT, 
@ксонъ Civit, АррЕаг, No. 1717 or 1919, 
August 3, 1922, : 
_-Pressnt : —Sir Shadi Lal, Kr.. Chief Justice 
and Mr, Jastise Abdol Qadir. 

UMAR НАТАТ, wNog son or MUHAM- 

MAD KHAN, тнвосач MOHAMMAD 

FEROZ KHAN, H1S MATERNAL UXCLE—~ 

- PLAINIIFF— ÁPPELLANT 
- cerius 

* MISRI KHAN AND OTREES— DEFRNDANTS 


'— RESPONDNATS, К 
Muhammadan Law—Legiltimacy—Period of gestation 
— Burden of proof. 


In each ease ib is for the person who alleges that 
there were abnormal circumstances attending his 
birth to show that they existed, Where a person is 
born fourteen months after the death of his mother's 
husband, there is no presumption under Muhamma- 
dan Law that he is the legitimate child of the 
deceased. In such acaso he must prove that the 
period of gestation was in his case extraordinarily 
prolonged. [p. 494, col 1.] 

Semble:—The modern view taken by Muhammad- 
an Jurists is that ten months is the maximum period 
of gestation. [p 493, col 2.] 

Quere.—Whether the rule of Muhammadan Law 
as to the maximum period of gestation is a rule of 
evidence or a rule of sabstantive law. [p. 494, col. 1.] 

Mazhar Ali v. Budh Singh, 7 A. 297 (F. B); A. W. 
N. (1884) 338; 4 Ind. Dec. (м, в.) 422, Muhammad 
Aliahdad Khan v, Muhammad Ismail Khan, 10 A. 2897 
atp,291; 0 Ind, Deo, (х. в.) 198, Rahmat Ali v, 
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Allahdi, 1Р. R. 1884, P. v. P, 12 Ind. Cas. 946; 77 
Р. В. 1911; 260 P. W. В. 1911, Waras Muhammad v. 


‚ Ali Bakhsh, 76 Р. К. 1897, discussed, 


Second appeal from a deeree of the 
District Judge, Jhelum, dated the 17th 
April 1919, reversing that of the Senior 
Subordinate Judge, Jhelum, dated the 28th 
Ostober 1918. 

Dr. Muhammad Iqbal, for the Appellant. 

Dr. Nand Lal, for the R:spondents. 


JUDGMENT.—The sole question in dis- 
pute in this ease is whether the plaintiff, 
Umar Hayat, who claims to be a son of 
Muhammad Khan deeeased, is a legitimate 
son of the deceased cr not. Umar Hayat is 
в minor, and sues through his next friend, 
Feroz Khan, who is his maternal uncle. 
Muhammad Kban died on the 27th Desem- 
ber 1906 and the plaintiff was born on the 
97th February 1908, £e, fourteen months 
after the death of his father. Muhammad 
Khan was а young man of abont 18, at tha 
iime of his death, and admittedly died after 
some illness, It is noted in the report made 
ав to his death that he was ill for about a 
month before he died. He had heen married 
to Musammat Nur Bhari, the mother of Umar 
Hayat, for abcut four усатв and they had 
had го shi'd before. Тһе девевкей was tbe 
owner of about 2834 kanals of land -and 
а house and the land was mutated in the 
name of his widow, Musammot Nur Bhari, 
on the 10th April 1967. Shortly after 
the birth of Umar Hayat, his mother 
applied fcr mutation of Lalf the land in 
hia favour, on the grourd that he waa 
the legit iate con of Muhammad Khar. 
The reversioners of the deseased objected 
to this mutation and it was not allowed. 
Musammat Nur Bhuri died in 1910 and in 
1918 the property ‘was mutated in favour of 
the reversioners of Muhammad Khan. Т:е 
plaintiff filed the cuit, out of which this second 
appeal has arisen on the 2nd August 1917. 
The Subordinate Judge, First Class, who tried 
this suit, held that there was no inherent 
impcasibility in а ahild being born fourteen 
months after. the death of his father, in 
view of the fast that oases of the period of 
gestation being prolonged ёо that extent or 
even longer are resorCel in bcoks of juris- 
prudense. ‘He also found that there was 
nothiag to show that Musanmat Nur Bhari 
was unohaste, and, soupling these faets 
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togather, he held that the: plaintiff waa prov- 
ed to ‘be legitimate and ‘passed a decree in 
his favour for possession of the land and 
‘the house in dispute. The defendants 
appealed against this order and the learned 
Distriat Judge assepted their appeal, hold. 
ing "that the chanca that the plaintiff is 
the son of Muhammad Khan is so indefinite- 
ly, remote. that it may safely be regarded 
as impossible.’ The seeond appeal before 
ов is against the above decision of the 
lower Appellate Court and has been argued 
-at- great length before us by Dr. Muhammad 
Iqbal. -We have also heard Dr, Nand Lal 
: for the respondents. 


"The learned Counsel for the plaintiff. 


appellant starts by pointing out that aesord- 
.ing,to Muhammadan Law, if а ehild is 
born .within two years after the dissolu. 
‘tion of a marriage by death or divorca he 
is presumed to be legitimate. He sontends 
that the above presumption, under the 
-Muhammadan Law, is not merely a rule of 
evidenee. Referenee is made to section 2 
of the. Evidense :Act, and it is urged that 
it -has.not touehed the presumptions arising 
under the personal law of the. parties, in 
mattera relating to inheritange and legiti- 
maoy, ete. Sestion 5 (b) of the Punjab 
Laws Act is aleo referred to, as providing that 
"Mubammadan Law, in cases where parties 
are Mutammadanr, Shall be the rule of 
‘decision in .questions regarding “bastardy 
апа ату relations," among other things. 
“‘Reliarce ia plased on certain remarks made 
in various text-books of Muhammadan Law, 
to: show that seetion 112 of the Indian 
Evidenos Act, whish leys down that any 
person whois born within 286 .days after 
the diesolution of marriage between his 
mother and any. other man is presume] to 
‘ke legitimate, and implies that any one 


born afier that, period may be presumed. to 


be illegitimate, ‘does not apply to Muham- 
madens, А digest of Avglo-Muhammadan 
Law by Sir Roland Kynvet Wilson, ав revig- 
ed by Mr, Abdulla Yusafally, . in paragraph 
83, expresses an opinion to the above effeot, 
A book on “Principles of Mubammadan 
Law" by Mr. Tyabji (II Edition), page 
.267, is‘ also referred to, where the author, 
referring to. teotion -112 of the. Evidence 
Aet, says. that that section does not purport 
today down that legitimacy eannot be estab.. 
lished under any other .eircw-1:tanees . than. 
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thosa ‘mentioned in the seation, nor that 
the absense of such sircumstances shall be 
a sonelusive proof that the shild is illegiti- 
mate. The learned author is of opinion 
that unless words to the above effest'are 
read into the section, thera is nothing 'to 
prevent Muhammadan Law having its effect 
in‘the ease of а birth after the expiration ‘of 
280 days, Dr. Muhammad Iqbal, after 
citing the above texts, relied on eertain 
dicta of Mr, Justise Mahmood, in two deci- 
sions of the Allahabad. High Court, namely, 
Mazhar Ali v. Budh Singh (1), and Muhammad 
Allahdad Khan v. Muhammad Ismail Khan 
(2) He admitted that both of these 
cases relate to points otber tkan. the one 
. arising in the appeal before ue, but be 
referred to them for the prineiples enun- 
cisted therein. The ease in Mazhar Ali v. 
Budh Singh (1), is that of a man who bad 
: been missing for more than seven years, in 
whish it was held by Mahmood, J., that the 
rule of Muhammadan Law that a missing 
person is to, be regarded as alive till the 
Јарва of 90 years, from the date of his 
birth, is a rule of evidence, Dr. Muham- 
mad Iqbal says that he is referring to thia 
ruling only in order to show what is the 
proper test for judging whether a question 
is one of substantive law or merely a rule ~ 
of evidense, and one test, suggested by 
Mahmood, J., is to see whether Mahammadan 
Jurists have treated that question as one 
belonging to substantive law or otherwise, 
As Mahmood, J., found that the rule ag to the 
missing man had not been treated as a . 
matter of substantive law by Muhammadan 
Jurists, he tco regarded it as -purely a 
rule of evidense, The oase reported ‘in 
Muhammad Allahdad Khan v. Muhammad 
Ismail Khan (2) deals with the question. of 
aeknowledgment by a Muhammadan. of 
another as his son and it-was held by a Full 
Bensh, whieh included Mr. Justice Mahmud, 
that the rules of Muhammadan Law govern., 
ing this matter were the rnles .of.the 
substantive law of inberitanse. Dr. Muham. 
mad Iqbal eontends that-on that analogy 
the rule as to legitimaey must be regarded ` 
as a role of substantive law -and-that: tho 


(1) ТА. 297 (F. B); A, W.N,- (1884) 333; 4 Ind, 
Dee, (N. в.' 422, 
(2) 10 A. ?89:at p. 291; 6 -Ind, Deo, (x. g.),193,: 
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presümption arising under ‘it in favour of the 
plaintiff has not been, at all, rebutted by the 
evidence produced by the reversioners who 
question his legitimacy. Ho’ states that he 
is aware cf the faet that tho desision of the 
Punjab Ohief Oeurt in Rahmat Ali v. 
Allahdi (3) ів against him, but, for 
the reasons discussed above he questions 
the soundess -of the view taken in Rahmaí 
Al v. Allahdi (3). That ease, һа goes 
onto fay, is distinguishable as there was 
proof “of the unehastity of the woman in 
the said ease, while in the present oase the 
ehastity of Musammat Nur Bhari has bsen 
found to be proved by the Trial Court and 
there is no finding to the eontrary in the judg: 
ment of the lower Appellate Court. Moreover, 
the man іп. [Балтай Al v. Allahdi (3)] 
the 1884 ease was an old‘ man, who had 
no‘children before by either of his two wives. 
The learned Counsel sites sertain passages 
from Wharton dnd Stille's Medieal Jarispru- 
dence. (Volume III), pages 33 and 34, to 
show that in some gases pregnaney may bà 
protracted to 344, 365 and 372 days. One 
case cited by Meigs’ is mentioned, in which 
gestation extended to 420 ' days. The 
authors add that " less probable oases have 
bsen reported sontending over 440 days, 
"A6: days and 500 days,” The authority for 
this last statement 
“ Anomalies and Curiosities of Medisine” 
by’ Gould and Pyle, page 71, which was 
cited in tbis case in’ the Courts below and has 
aleo ` been sited before us. Dé. Muhammad 
Iqbal bases an argument on these opinions 
and says that there being no inherent 
physiclogical impossibility in the protrastion 
of pregnansy up to the limit resognised by 
Muhammadan Law, a child born within that 


limit must be presumed to Ъз legitimate. 


unless its mother ia shown to be unshasts. 
In sonclusion, he refers to a remark of the 
late Mr. Justice Rattigan, in Р, у. P. (4) 
to the effect that the term of gestation has 
not yet been fixed by medieal jurispradenee, 
as ‘supporting. his contention. 


“Dr; Nand Lal, in replying to the’ argu- ` 


· ments:summarised above, started by saying 


that. the. finding, against the. appellant's: 


legitimaey was а finding of :fact and there 


(8).1 P. В. 1884, 
KO 12 Ind. Cas, 946; TP. „Ba 1911 260 P, W. В, 
191, 
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wis no ground for sesond appeal, Не also 
said that the question that Muhammadan 
Law should govern the desision of the 
matter in dispute could not be raised in 
second appeal without a oertifieate. He was 
asked, however, to deal with the meri‘s of 
the case, as we eould not see much forca 
in these objeslions. He urges that even if 
the facts of the'ease reported as Rahmat 
Ali v. Allahdi (3) were in вошэә 
respects distinguishable from the present 
6880, as argued on the other side, the 
principle ig clearly laid down in that decision 
tbat "the rule of Muhammadan Law of the 
Hanfia Schoo), fixing two years as а maxi- 
mum period of gestation is a rule of evidente 
within the meaning of sestion 2 of the 
Evidense Act, though also a part of the 
substantive Muhammadan Law, “во that 
the eifest of that gestion, when read with 
gestion 5 of the Panjab Laws Act, is that 
the Courts are not bound by the said rule 
Не refers to 
another desisión of the Punjab Chief Court 
reported as Waras Mukammad v. Ali Bakhsh 
(5) which is fo the same effect as Hahmat 
Ali у. Allahdi (3), and says that 
there is no reason why the above two 
authorities,  whish are elearly against the 
appellant, should not be followad. With 
regard to the views expressed on this 
subject. by the writers of eertain texts on 
Muhammadan Law, Dr. Nand Lal points out 
that some other writers have exoressed 
views to the contrary. Mulla, for instange, is 
of opinion that the rule given in seetion 112 
of the Evidense Act supersedes the rale 
given in Muhammadan Law (vide page 184 
of Mulla’s Muhammadan Law, 5th Edition) 
He adds that even according to an eminent 
Muhammadan writer like Mr. Ameer Ali, 
the modern view among Muhammadan 
Jurista is that ten months is the maximum 
period of gestation. The following passage 
from Mr. Ameer Ali’s book (Volume Il, page 
228," ‘4th Edition) ‘is cited in this eonnes. 
tion : — 

" Notwithstanding that the Shafée and 
Maliki doctrines ara io fores in Algeria, the 
Algerian. ‘Qazis have adopted the same 
view as D'Onsson, and in their dosisions seam 
invariably to hdve held that ten months was 
the maximum term resognised by law. The 


(5) 76 P, Е, 1891, 
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Court of Algiers, by several decrees, dated 
tte l6th- 
November 1861, and tke Ist cf September 
1E68 respectively, has supported and ооп: 
firmed the Quet’s decisions. Although the 
early Henafi Joris have 16:4 down 
two years аз the maximum fgericd for 
gestation, the view of the Algerian Qazis in 
in accord with the, modern rule гаоовпівзӣ 
universally by Muhammadan Judges and 
Bostors of Law.” He contends, moreover, 
that apart from the difference of opinion cn 
this subjest among the text-writers, ‘the 
atrongeat point in favour of the respondents 
is that the onus of proving his legitimasy 
lay on the plaintiff, and he has not been able 
to discharge it. 

After earefully considering the argumen's 
on both sides, Т think, this appeal must fail, 
The queslicn whether the гое of Muhamma- 
dan Law a3 to the maximum period of 
gestation is a rule of evidense or a rule cf 
substantive law, is, no doubt, a debatable 
question, on whish much can be.said on either 
_side, but it seems (o me that it is not 
possible to decide the present sace simply on 
the presumption arising under that rule, I 
feel also that the passage eited above from 
' Mr. Ameer Ali’s standard work on Muham: 
madan Law is entitled to great weight, based 
as it ів, on the modern view taken by 
Mubammadan Jurists themeelves, whieh limits 
the presumption to ten months. 
this, 16 is obvious that the varying maximum 
periods of pregnaney, given in books of 
medical jurisprudenes, and the maximum 
period fixed by Muhammadan Law, relate, 
"after all,-to abnormal eases, and in each 
ease itis for the plaintiff who. alleges that 
there were abnormal eircamstances attending 
his birth, to show that they existed. 
For instanee, in the present orse it was 
. mentioned that Musammat Nur Bhari was 
suffering from some disease known as 
Kurang in the Pun,abi language, whieh 
protrasted the gestation, but there is. no 
medical evidence to show either that she 
did suffer from ‘any suoh malady or that 
the malady would have the effeet of prolong- 
ing the pregnancy. Itis admitted that. no 
“mention: of her pregnaney was made by 
Musammat Nuar Bhari throughout the 


mutation proceedings, when the land left by. 


her ‘husband was mutated in her favour. 
Dr, Muhammad Iqbal urges that this may 


of April 186}, tke 13th «f 
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have been due io unconseious pregnaney but. 


ibis argument is untenable, irasmueh as 
the plaintiff produced evidence of a midwifa 
to prove that the latter cbserved at the 
time cf the death of Muhammad Khan that 
Musammat Nur Behari had been with ehild 
for about a month. The question of the 
chastity of Musammat Nur Bharti is not 
hsyond dispnte. In the Trial Court the 


plaintiff produeed evidence that there was: 


no auspieion of  unehastity against her, 
wbile the defendant produced witnesses to 
prove that.she bad besome unchaste after 


.her husband's death. They even went the 


length of naming a man, salled Sheru, who. 
was her servant, as her paramour. Ib is true 
that the Court of first instanos believed the 
evidenca for the plaintiff on this point but 


unfortunately: the -lower Appellate Court: 


has given no definite finding on the point 
bat- ia apparently inclined to draw an 


inferense of Musammat Nur Bhari’s immora- . 


lity from the sircumstanses of the case, 
when it observet: “It might perhaps be 
remarked that the birth of a shild after the 
normal period is usually regarded as prima 
facie a proof: of immorality of a much 
stronger natore than ару other evidence 
usually procurable in sush eases.” 16 must 
be remembered that the doseasad young 


man, in this case, had been married, to`: 


Musammat Nur Bhari for four years without 
their having any issue and that he was ill 
for some time before his death. Taking all 
the above cireumstanoes into consideration I 
do not see any euffisient reason to differ from 
the aonelusioa arrived at by the learned 
Distriet. Judge that the legitimacy of the 
plaintiff is not proved. ; 


. There was а side issue in this «ase 
regarding an admission said ёз have been 
made by Sher Khan, defendant, as to the 
legitimasy .of Umar Hayat (plaintiff) and it 
was pleaded by the latter that the sons of 
Sher Khan (who is now dead) were at 
least estopped from contesting his status, 


Both the Courts below have held that there ` 
is no proof of any action by Sher Khan. 


whieh may be binding on his minor sons 
and there is no evidence that he received 
any quid pro quo for waiving his right to 
inheritanse. I agree with the above finding 
and hold that there is no estoppel. It may 
be added that this part of the'fease has ‘not 
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been pressed before us by the learned 
Counsel for the appellants. 
I would, therefore, dismiss this sappeal 
with costs. 
2, E. 
Appeal dismissed, 


LAHORE HIGH COURT, 
Fiest Crvin Arewa No. 2750 or 1916. 
ae -Mareh 29,.1922, 

Present: —Mr. Justiee Broadway and 
Mr. Justise Abdul Qadar. 
NANDOO SINGH AN»,0THER8— 
PLAINTIFF3— Å PPELI ANTS i 

versus 


BALJIT SINGH AND отнвв— - 


- D1FENDaNTS— RESPONDENTS. 
Oustom—Succession—Daughters v. Collaterals—8Self- 
acquired property—Rajputs of Rohtak District —Burden 
of proof—Riwaj-i-am, entry in, value. of —Civil Pro- 
cedure Code (Act V of 1908), О. ХХІІ, т. 4—Appeal 
—Death of respondent— Abatement, 


A suit by thedaughters of a deceased proprietor 
for a declaration that they were entitled to succeed 
to their. father’s property in preference to his 
collaterals having been dismissed, the daughters 
preferred an appeal. During the pendency of the 
appeal two ofthe collaterala respondents died and 
no application was made to bring theif legal repre- 
sentatives onthe record: 

Heid, that the appeal had abated only qua the de. 
ceased collaterals’ share in the land bat not asregards 
the shares of -the other collaterals, as each . had ‘a 
separate right to his ancestral share. [p 496, col 2.] 

Zainab Bibi v. Rohila, 80 (nd. Cas. 277; 23 P.R. 
1917, followed, е 
` The general custom of the Province is that in 
succession io the self-acquired property of a sonless 
propriotor his daughters exclude collaterals, |р. 498, 
col, 1. Р 

A party setting up a custom at variance" with the 
general custom must prove it, [p. 498, col. 1.] 

An eniry.in the riwaj.i-am showing the alleged 
variation is sufficient to shift the burden of proof, 

- [p. 498, col, 1.]. | 

An entry in a riwaj-i-am is ‘a strong piece of evi. 
dence:in support of the custom ib propounds. [p. 498; 
col 1.) . : . ` г 

. Beg v. Allah Ditta, 88 Iud. Сав. 864; 45 P. R. 1917; 
12 P, W. E. 1917; 21 M, L, T. 810, 32 M. L. J. 615; 
19 Bom. L, R, 388; 16 A} L., J. £26; 21 0. W. №. 842; 
44 C. 749; 26 O. 1, J.A 175; 44 I, (A. 89 (P. С.), 


followed, 
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When self-acquired. property is nob specifically 
mentioned in a riwaj-t-am, the entries in the riwai- 
iam must prima facie be held to relate to ancestral 
property. [p. 498, col. 1.] 

Among Rajputs of the Rohtak District collaterals 
exclude daughters from succession to the self- 
acquired property of a sonless proprietor. [p. 498, 
col. 2.] ` 

(Case-law discussed.) 

First appeal from an order of the Senior 


Sub.Judge, Rohtak, dated the 24th July 1916, 


Lala Moti Sagar, R. S, and Mr. Shamair 
Chand, for. the Appellants. . 
Mr.:-O'Qonnór, for Mr. Obbard and Lala 


* Debt Sahai, for the Respondenta. 


. JUDGMENT.— One Sheoji Singb, a sona 
less Rajput possessed immoveable property in 
MavzahsK utani, Lohat Kalan, Campbellgarh, 
Sheojipura and Nargla in the Rohtak Disiriot, 
He died sometime in 18£8 lsaying him survi: 
ving a widew, Musawmat Jadu Kaur, and 


_ three daughterr, Musammat Sandar Bas Kaur, 


Murammat Janak Raj Kaur and Musammat 
Unpurna Davi. Musammat Jadu Kaur as 
widow of Sheoji Singh eame into possession 
of all the property loft by her husband. 
She died on the 27th of January 1915 and 
on her death a dispute arose between the 
daughters, Musammat Sundar Bas Kaur and 
Musammat Janak Raj Kaur, and Sheoiji 
Singh’s csllateral Baljit- Singh and others, 
The Revenue Authorities resognised the right 
of the eollaterals with the result that the 
two ladies referred to, together with one 
Nandu Singh, instituted а suit on the {2nd 
of July 1915 against Baljit Singh and other 
collaterals asking for a deolaration to the 
effest that-they (the plaintiffs) were the 
owners of thé properly left by Sheoji Singh, 
Nandu Singh olaiming to ba the adoptsd gon 
of Musammat-Jadu Kaur. In.the plaint it 
was averred that Sheoji Singh had, on the 
3rd of February 1888, execated a Willunder 
which Musammat Jadu Kaur became the 
absolute owner of all the property in suit, 


-Farther, it was alleged that in 1913 Musam. 


mat Jadu Kaur, adopted Nanda Singh and 
that. in the following year, z.e., 1914, she 
made a Will under whic’ half of the property 
in suit was to be given to Nandu Singh and 
the other half to the two daughters 
(plaintiffs). with a raversfon, on their demise 
to Nanda Singh. It was also alleged that 
under the Customary Law, by. which the 
parties were bound, the daughters were 
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entitled to stcosed ‘to-their-father’s - property 
which it wie alleged: was self asquired. Tte 


collaterals joined issues. on. all the pointe.. 


They denied- the factum.and: validity of: the 


adoption set up- and pleaded that the: two. 
They also 
allsged that under the Oustomary-Law of the’ 


Wills propoundéd were forgeries. 


Rohtak Distriet the.daughters had no right 
of sucsession:to-any property whatever, and 
that the property was ancestral, 

The Trial-Oourt.framed certain.issues, -It 
ie, however, only nesessary to refer to the 
following = cc 

"1.. Whether the property was asquired by 
Sheoji Singh? . 

. 9. Whether Sheoji Singh made. a: “Will i in 
Cavour of Jadu Kaur and is it valid by 
eustomP ` 

3. Whether Jada Kaur adopted Nandu 
Singh to her husband and she was competent 
to-do ко? 


. 4;-Whether Jadu Kaur made a Will | 


in favour of, plaintiff-and is this valid P ` 
5. If Nos (2) апй (4) go against plaintiff, 
have daughters. a better title,to sucaession 
than:defendant P" ў 
It зате. іо: Ње sonslusion : — | 
-. (h).-that- the property in suit was selt- 
acquired: with the exeeption of that portion 


of ‘it which is situate in: - Kutani village. 


whieh was ansestral ; 

(2) that. the; Will- said to hava’ been 
exeeuted by. Sheoji: Singh had not been 
proved ; 


. (8) that the.adoption had not taken placa. 


and-was not-vyalid in:any way; 

- (4) ‘that the. Will propounded as having 
been exeeuted by Musammat Jadu Kaur had 
not been proved ; and 

. (5) that under the. Customary Law of the 
Roktak District, the .eollaterals exeludei the 
. daughters.-in respect of both aneestral and 
non-aneestral, property. . 

'. Against this decision the. plaintiffs have 
eome up to this Court in appeal and 
on.&heir behalf we have. heard Mr, 
Sagar. 

` For.the:respondents Mr, O'Connor raised а 
preliminary objection. Lt appeara.that Sheo 
Parshad:and Hardhan. Singh, two of. the 
collaterals respondents, have died. The 
former in October: Iv18 and the latter in 
about- Ostober 1921, The appellants have 
in-each:. case: applied to bave thair legal 
representatives brought onto thereeord, In 


INDIAN CASES’ 


Moti. 


=. Вода 


the ease of Sheo Parshad this applisation was 
made on the 6th of February 1920, and.in 
the case of Hardhan Singh on the Ist 
of February 1922, Both these applieations 
are belated and the raason for the delay has 
been stated to ba ignoranee of the facium of 
the death in both 03868, After hearing 
Counsel we were of opinion that although two 
of the plaintiffs are ladies ard one із а 
minor, suffisient oauses had not been shown 
to justify us in sondoning the delay under ' 
r. (9) of O, XXII, Civil Procedure Code. 
We, therefore, hold tbat the appeal qua 
these two persons had abated, 

it was next urged that inasmuch as the 
rights and interests of all the oollaterals 
were eommon, the appeal had, abated. in 
its entirely, Zainab Bibi v. Rohila (1), 
however, is а case which, is very similar 
to the prasent one. There the plaintiff had 
sued nine defendante, eollaterals of her 
father, for possession of her father's landed 
property on the ground that it was self- 
asquired, and that she, as. а daughter, hada 
preferential right to the eollaterals, Her - 


: guit. having. been. dismissed sho. preferred.. an 


appeal to the Obief Oourt and dnring the. 
репӣвіоу of the appeal one of the defendants- 

respondents ‘died, An application. ‘for вар: 
stitution under r. (9), О. XXII, Civil 

Procadure.Code, was.made..ont-of time. It 

was ‘held-that the -appéal had-abated-qua, the- 
deseased collateral’s share in-the land but not 

as regards the shares of the other.sollaterals, 

as each. had. a separate. right. to bis ansestral 

share, In. our opinion this ease- conelades’ 
the present fon morari, and we оза оши 

entirety, . 

The first point агдпеф by Mr, Moti .BSàgar- 
was thatthe adoption of? Nandu Singh: had 
been.proved, He took ns. through. , all. the 
evidence on the resord, апа. авг. giving fall: 
consideration-to the -testimony- of the-various. 
witnesses wa аге in eomplete agreement-with: 
the view of the Trial Court and hold that.the, 
adoption.seb up. has . nob. been: proved:.. The 
finding-as to-the. nature: of the- “property in. 
guit bas not been sontested by- either side 

601 With: 
regard fo the two ‘Wills, "Mr, Moti ‘Sagar. 
frankly, and we think very: properly, 


& (1) 89 Ind, Cas. 277; 23 P. В. 1917. 
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NANDOO SINGH €, BALJIT SINGH, 
üdmitted' that he' was unable’ to ` nigo” 
‘that'they bad been” proved” to ` havya been! 
exastited, t С 

' The evidenes with regard to thé exerubion | 
of thess two ‘Wills and ‘tha’ manner’ in’ which ` 
they were produced Téavé. no“ doabt* ‘in out 
mind that they-are both fictitious; ^" ^. ^. 

* Thera rémàins the qüestion, as’ to‘ ‘Whether | 
Бу the'Customary Law of the Robtak Disiriót" 
dáüghters suo4ead to the selfzaeduired prop: — А 
erty of ‘their father in preferénea = fo hia’ 
collaterals. Mr; Moti Sagar admitted that: 
qua, the ancestral property his ` clients : have 
no right to smeceed, - In’ this connestion ` our: 
attention was‘ “drawn to в“ large numbar of: 
authorities, ^ "Before deiling . with them, 
howéver,: we would note that, acrordiog * “to? 
. Art. 23°(2) of: Ra‘ tigan's: nalomaty" Law, 
Бу the general  eustom; сё the Provinces LN 
daughter &ücsaeeds to the: self-aequired: props ` 
erty’ of hor father: in preferenca ` to his 
collaterale, ‘The 7iwaj- iam of the Rohtak 
District of the year 1879, however, shows a 
departure from this general rule,. for in' 
andwer tot questions Nos, 18‘and 19 all’ the’ 
tribes, including the Rajputs to whieh the- 
patties belong, stated that'a dinghter did not 
inherit her father's estats, Again in, the * 
riwoj-i-am óf 1900 the sama entry appears 
and is màde'müré definite as is apparent 
from the answers te questions Nos. 56 and 
57, vide pages 6 and "7 of tha supplementary 
paper book, - 

We now turn to tho authorities eited by Mr. 
Moti Sagar. The first of these is Nidhu v. 
Ham Singh (2), This ease relates to Hindu 
Rajruts of the Kangra District and init it was 
held that-the collaterals had failed фә. prove 
a edstom. entitling them to suasead to the 
solf asqnired <property of в sonless prop- 
rietor” in’ preference to his ‘daughter. 
Zainab Bibi v, Badar ui-din (8). dealt with 
Arains of the Sharakpor Tahsil ard held 
that the unolé of thé last. mala owner, on. 
whom the burden’ of proof lay, had failed: 
to establish his right by custom to-sncesed 
to the «elf. ‘acquired ` property of his’ nephaw 
in: preference, to’ that ‘nephew's daughter. .- 

“Mowaz v. Gulab" Jan (4). This Was: 
& . sase ‚ relating to: Kbattars of. the 
€ 

«(2) 1 Ind: Oüs. '467; 2 P. 8;1909;. 25 P. W: Ri 1909.- 

(87-17 Ind* Oas, 187; 43 Р. В, 1913; 270 P; WFR, 
1912; 20 P. L. R, 1913. . 

(4) -24 Ind. ‘Cas. 920; 97: Р. R- 3949 aen Ts Lo R. 
1914; BE PEW R: AA- - - 
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^ Aitosk! Disiriot and it was there held’ thas - 
daughters exeinded- collaterals in the заве 


* of suasóssior - to their father’s self-aaquired 


property, . 


Pala Bingh v pU T (5). 


This dace 


| related ; to: Atali. Niharigs - of the. Amritsar 


Distriet and in it if waa “held аба daughter 
sudadaded’. to ‘her father’ a self-acquired prop- , 
erty i in: ‘preference to collaterals. ы 

‘Chhuttan* v. Нога} Lal (6). daalt with 
Gaur Brahmans of* the Gurgaon Dfatriot. 
Ghulam Jilani Khan v, Іта d „Ali (7) dealt 
with Muhammadan Rajputs of the ;Hoshiar- 
pür District, "Lelw v. Ram, "Ohand. (8) 
referréd ` to, Brahmane of the Hoshiarpur 
Distriet, Raj Kaur’ v. Talok Singh (9) dealt 
with Gill Jats’ of the’ Ferozepóre, Distriat. 
Devi: Ditta v, Indar' Devi (10) referred to 
Jats-of'the Ambala “District and: Bhagwan. 
Das у. Balwant (11) related to, Jains of 
the ‘Ambala Diastriot, Inall o£. these $8308 _ 
it чав > held that collaterals were excluded 
by daughters from suseession to self-asqnirad 
property. ` 

“In айта. v. Maryan” (12) в. дава relat- 
ing? to Jats: of‘ the’ Gajranwala. Diatrict it 
was held that daughters’ ‘exoluded sollaterals 
in thd ase of the self. acquired | property of 
their father. “To the вахё effect are the. deoi- 
sions in' Mangal Singh v. Budho (13) (Jata 
of’ the LĘxhore: Distriet), Budki Parkash v,. 
Ofiander Bhen (14) (Brahmans^ of the Mont. 
goniery Distrist) andGhulam Muhammad v. 
Gauhar Bibi- (15), (Sipras of the Shahpur 
аў. апа ` Jatnan у.с Nur Muhammad. 
16). - e : : 


(5) 32 Ind. Oas. 16; 105 P; В, 1915; 192 P; W.R. 
1915, " 

(6) 87 Ind. Cas, 22, 7 Р.В. 1916; 199 P, W, В. 1915; 
46 P. L, E, 19.6, 

(7) 88-Ind. Cas, 215; 18 Р.В.1916; 196 Р, W: В. 
1916. 

e 81 Ind, Oas, 294; 23 P. R 1916; 174 P, W. В, 


i 33 Ind. Cas, 992; 38 Р. R. 1916; 99 P. W. R. 
1916. · 

, (10) 85 Ind; Oas 542; 56 P. B, 1916; 160 P. L, B. 
1916; 223 P. W, R. 1916, 

(11) 86 Ind. Cas. 84,74 Р; P. 1916; 173 P. W. R. 
1916; 80:P. L. В. 1917. 

(12) 42 Ind. Oas. 868; 84 P. В, 1917; 151P, W. В, 
1917; 8.P. L, В, 1918. 

(18) 46 Ind. Cas, 798; 4 P, R. 1918. - - 

ш) 48 Ind. Ces. 818; 128 Р, -R. 1918. 

* (ТБ) 64 Ind. Cas, 4: 9; T L, 284; 18 P, W В. 1920; 
10 P. І, B; 1920, . 

(16, 58.Ind. Cas. T 11, 865; 79 P. W, В. 1920 


-2 L Lad, 205, 
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"Now, all these authorities show that it 
has been resognised that paragraph 23 of 
Rattigan’s Digest lays: down the "géneral 
eustom of the Provinca which is to the 
effeot that in the sucsession to the self. 
acquired property of a sonless proprietor 
his daughter exeludes collaterals. It has 
-also been pointed out.’ in these same 
authorities that an entry ina riwzj iam 
unsupported by any. instanses is evidence 
sarrying very little .weight. 
ships of the Privy Council, however, have 
in Beg v. Allah Ditta (17) ‘definitely laid 
down that an entry in а rtwaj-t-am is a 
strong piecas of evidence in support of the 
custom it propounds, This dictum of their 
Lordships of the Privy Oounsil has been 
eonsidered in the later rulings , of this 
Court and has,as far as we have been able 
to assertain, been given effest to. А 
‘After carefally eonsidering all these 
authorities it seems to us that in the 
present case while, in the first instanee, the. 


onus lay on the sollaterals to show that · 
‘the general custom in favour of the daugh- ' 


ter's suscession had been varied, the entry 
‘in the riwaj-t.am : showing the alleged varia- 
tion shifted on to the: daughters the onus of 
proving that the entry in the riwaj.t.am was- 
wrong and that the 'eustom - by which the 
parties were governed was the general 
custom of the Province. We fully resognise 
that when salf. aequired preperty is not 


‘specifically mentioned in a riwaj-t-<am the. 


entries must prima facie be held to relate to 
aneestral property and this would apply to 
the entries in the riwaj.c-am of 1879. lt 
Seems to us, however, that the entries iu the 
later’ settlement, 4.6., in the riway-¢-am of 
: 1909, distinetly bring out the question of 
. suesession бо the self-acquired property of a 
sonless proprietor and that the answers as 
recorded show that daughters are excluded, 
from sucsession ` а sueh “Property, . by 
eollaterals, ^ $ 

In Shadi v, Richa Ram (18) the riwaj-i am 


‘of 1579 was under consideration although on* ` 


a point different to the one now before us. 
In the course of Mat judgment шш and. 


45 „Р. R, 1917; 12 Р, W, В, 
M. L, J. 616 ; 19-Bom, L. R. 
W, N. 842: 


К? 83 Ind, Cas, 354) 
1917; 21 M, L, T. 810; 32 
888; БА, L. Ј, 625; ar 0. 
а, J. 175; 44 I, A, 89 (2, ©). 
(18) 24 P, W. Е, 1907, . 
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Lal Ohand, JJ., say that throughout-the Rohtak : 
Distrist and by the eustoms of all the tribes вв . 
resorded in the 771042-4-ат daughters are not. 
resognised as heirs, and,. having regard tə 
all the sireumatanees of this caso,.we воп: 
sider that the onus lay on the appellants to- 
prove that the custom as set forth in the. 


-yéwaj iam of 1909 did not represent the 


true state of affairs, With regard to this 
we have been taken through the evidence on 
the record by Mr. Moti Sagar, but we шау. 
say at onee that this -evidenes proves ro 
instanee contrary to what was stated, in the 
riwai i-am. On the otber hand, there ів һе 
oral evidenee of a number of reapectable 
Rajputs of the distriet who have definitely 
and elearly stated that the eustom is as 
entered in the riwaj-¢-am and that eollaterals © 
exelude- daughters from succession to the 
self acquired property of а sonless proprietor. 
We think the testimony . of these witnesses 
takan with the entry in the riwaj i-am must 
taken as establishing the austom olaimed by 
tbe respondents to exist and that the 
appellanís have failed to rebut that 
evidence. - 
We accordingly dismiss this appeal with 
costs. 
Z, Е. | 
Sppzal dismissed. 
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“Szconp Сит, APPmaL No. 571 or 1920. 
August, 31, 192 4, 
Present : —Mr. Hallifax, A. J, C. 


. DAMODHER GANESA—Paunrizyr— 


APPELLANT 
versus 
PARB ATI Амр ANOTHER —DEFENDANTS 


— RESPONDENTS. f 
Restitution of conjugal rights, decree for Grounds 
for refusing, 


A ‘decree for restitution of бошады! rights, oan be’ m 
‘refused only on grounds which would justify the 


wife in refusing to return to live with her husband. 


A systematic treatment of physical cruelty exceed. 


‘ing the bounds of physical punishment for the sake 


Уо}; LXÍX] 
GHULAM HAIDAR f. JIWAX, 


of discipline isa good ground for refusing a deoree 
for restitution of conjugal rights. 

Dadaji Bhikaji v. Rukhamabai, 9 B. 529; 5 Ind. Dec, 
(м, в.) 852, Purshotamdas v, Bai’ Mani, 21 B. 610; 
11 Ind, Deo, (N. s.) 409, Dular Koer v, Dwarka Nath 
Misser, 84 O 971, referred to. E 


Appeal from a desree'of the Additional 


Distriat: Judge, Nagpur, in .Civil Appeal: 


No. 128 of 1920, dated the 2.rd  Augast 
1921. 

Messrs. А, V. Khare and A, V. Zinjarde, 
for the Appellant. 

Mr. M, R, Bobde, for the Respondents, 


JUDGMENT,— The matter of the disora.- - 


tion of the Courb to grant or refuse a 
decree for restitution of conjugal rights is 
discussed in tha judgmonts in Dada? Bhikaji 
v. Rukimabat (1), Purshotimdas v. Bai 
Mani (2), Dular Kosr v, Dwarka Nath Misser 
(3) and the correat view undoubtedly is 
thata desree вап ba refused only on grounds 
whieh would justfy the wife in rafasing 
to. return to live with her husband, It 
is probibly troa here that the finding in 
regard to the sexual importancs of the plaint. 
iff із not a legal or acorrest finding aad 
also „that most of the reasons given by both 
the Oourts below for refusing to grant 
.him the decree he sseks ara not sufficient 
to justify that refasal, Воб there 83ema 
to be no,way of getting over the finding of the 
lower. Appellate Oourt that the plaintiff 


- вувёешаќізвПу treated hia wife with physisal 


N 


eruelty whieh exseeded the bounds of what 
the.learned Munsif ealled " physical punish- 
ment for the sake of diseipline, " This is 
ample justification for the refusal of the 
decree. The appeal is assordingly dismissed 
and the appellant must pay all the возів, 


а. R. D. Appeal dismiss2d, 
(1) 9 B, 529; 5 Ind. Dec. (N. 8,) 858. . 
- (2) 21 B. 610; 11 Ind, Dec. (м, 8.) 409. 

(8) 34 C. 971. 





LAHORE HIGH OOURT. 
Szconp Orv ArPzAL No. 2762 or 1918. 
May 1, 1922. 
Present: —Mr. Justico Martineau and 
Mr. Justise Harrison. 
GHULAM HAIDAR AND OTHERS—PLAINTIEEA 
—APPELLANTS 
. У versus 
JIWAN AND otagns—Deranpants— . 


. RESPONDENTS, : 
Appeal— Decree өх parte—Appellate Court, power 
of, to set aside decree, 
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When a suit is decided ex parte the Appellate Court 
has jurisdiction to reverse the decrea of the Trial 
Court on the ground that such Court was wrong in 
proceeding to decide the suit ex parte. [p. 600, col. 1.] 

Judu Nath Basak v. Ram Narayan, 1 Ind. Oas, 329; 
12 O. C. 25, dissented from. 

Sadhu Krishna Ayyar v. Kuppan Ayyangar, 80 M. 
54; 1 M. L. T, 288 (F. B. ; 16 M. L, Ј. 479, relied upon, 


Saeond appeal from a deeres of the 
Distriot Judge, Gurdaspur, dated the 17th 
June 1918, modifying that of the Subor- 
dinate Judge, First Olass, Gurdaspur, dated the 
29th January 1917. 

1\18 Har Gopal for 
for the Appellante. 

Lala Jagan Nath for Lala Mehr Ohand Maha- 
jan, for the Responjents, 


JUDGMENT.—This is an appeal from an 
appellate decree of the Distriet Judge of 
Gardaspur, who has held that the suit for 
land elaimel by the plaintiffs is barred by 
limitation extspt in respsst of an area of 
15 kanals.l marla. 

The first point urged: on behalf of the 
plaintiffs-appallantr, who wera respondents 
in the lower Appellate Oourt, is that thres 
of them, namely, plaintiffs Nos. 7, 8 and 9, 
were not given ёп ‘opportunity by that 
Conrt of being heard. This contention is 
aorrect, The appeal was heard by the 
learned District Judge on the 14th Jane 
1918 and admittedly no. intimation of the 
date was sent ty plaintifis Nos. 7, 8 and 9 
or to their Oounsel, Sheikh  Ohiragh 
Din. . 

It is pointed out for the respondenta 
that when the case was remanded by the 
District Jadge under О. XLI, r. 25, 
Civil Proesdure Code, by his order of the 
10th November 1917, the lst of Mareh 1918 
waa fixed for the hearing of the appeal 
and ‘it is urged that it was the daty of 
the plaintiffs to inform themselves of the dates 
to whieh the case was afterwards adjourn- 
ed. There is, however, no force in this 
argument as the hearing of the 14th June 
took plaee not at the head quartera of 
the distriet but at Dalhousie so that it was 
at all events nesessary to inform Counsel 
that the appeal would be heard there, 

It is true that intimation was sent to 
Lala Mula Mal, Counsel for the other plaint- 
iffa who appeared and argued the case 
for his elients but plaintiffs Nos. 7, 8 and 
9 were also legally entitled to be heard, 


Bakshi Tek Ohand, 
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[tris argued.for the respondents that tha 

proper soiree’ for plaintiffs Nos. 7, 8 aud'9- 
was’ to “apply | Во” tha District. "Judge to got. 
apidà 'jhe. er лт. decreas which. had bean! 
passed against them, and that they eannot- 
appeal from’ the* @өвтөө” оп the gfoand that 
no“ poliss “wags sarved‘oa ‘them by the lower 
Appellate Court, but ean only . attask 
the. dearae" on ‘the Taerils, Jadu Nath Bisik- 
v; ‘Ram Narayan: (1); ‘a paling by- a Singla 
Judge" ‘ofthe Court. of the Judiàial. Com. 
missioner `of Ondh, ів sited in support of this 
argument,. but. in Sadhu" Krishna Ayyor v. 
Kuppan Ayyangar (2) ‘it was held by a Full 
Benoh „that. when о anit is decided’ ex parte 
the Appellate Court has ` jurisdietion ‘to re.. 
verse the decree cf the’ lower Court on' 
the ground , that sueh Uourt was wrong: in 
proceeding to deside the suit ex parte.. We 
agres- with . the .view taken by the High. 
Coart , ot Madras, ,and, as a plaintiffs Nos, 7, 1 
&. and 9 were not given.an opportunity of 
being heard in the lower Appellate Court, 
we must hold tbat there ‚һай = keen no 
proper hearing of the , appeal by that 
Court. 

“We accordingly assept thia appeal, set 
aside the deorse of the. lower Appellate 
Court - and remand the sase to that Court 
for a fresh hearing and desision: of the 
appeal before, it. The Court-fee paid on 
the memorandum of appeal in this Court 
will be refunded. Other еоѕёв will be costs 
in the ease. - ' 
` Z. Е. Appeal accepted, 


(1) 1 Ind. Cas. 329; 12 O. C. 25, 


\ (2) 89 Mi 54; 1 M: L. T. 268 (F. В.`; 16 M. L J. 479, 


a^ 


. NAGPUR. JUDIÓRAL COMMISSIONER'S 
: - 'OOURT. . 
Бирр Cuvin Arrear No, 44 07-1922; 
" s. + September 22,.1922. M Pa As 
, Preseni 5 —Mr. Batten, J: О; 
BAMASA—Jouneux PO DAO OR A ERIAN 
E Е Ù versus - Pus ho 
z GAMBHIR -CHNDASA. Awp OTHERS 
.- ‘Deones: HonpERS-- RESFONEDNETJ., 


Eoccution — Money;decree — Malguzar — Тобаш: 777 
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House and not site sold. in execution and purchased bY 
Malguzar— Malguzar and tenant's rights regarding site. . 

-If a malguzar décree-holder purchases and sakes 
possession of a tenant judgment-debtor’s house in 
exeóution of a money-decree under which only the | 
house and not the site was attached and sold, 
the question of the reténtion of the possession of the 
house by the auction- purchaser, ав malguzar, cannot ` 
be decided summarily in execution proceedings. · 
Nor can the judgment-debtor, as tenant, recover-the 
site in those proceedings. For this purpose ' а 
regular suit must be brought, ne ay, КА 

Appeal against the decision of the District: 

Judge, Nimar, iu Oivil'Appeal No, 108 of 
1921, dated the 18th October 1921; - 

- Mr. М; R, Dixit, for the Appellants, 

+ Mr. 8. В, Gokhale, for the Respondents. А 

‘ORDER, —This case has been heard atsome ` 
length but it may be deeided on a imple 
ground. The decree holder has got possession: 
of the house, whieh he^ cannot do without also- 
getting possession of the site; under a sale: 
in.exeeution of a simple money-desree under- 
which only the: house and. not the site waa 
sold. Тһе  deeres-holder- 
claims the right to the site notas decree- 


holder and  auotion-purahasar, but as 
malgusar, and - the. judgment-debtor, who: 
im his eapasity of judgment.debtór: saunot ` 


claim the site as-long as the house on: it is* 
held by some oné:else,. slaima the right: to’ 
get back the.site after demolition: of the ` 
house, not «in bis eapasity * of. judgment: - 
debtor, рав іп the capacity’ as a tenant of 
ths. village... Toe lower Ocurta: "were; theréfóre, 1 
wrong in deeiding summarily in exaentión ` 
preceedings that the deoree-holder as malguear, 
was entitled to retain the site, but were: 


. right im desiding in exeaution procsedings : 


that the jadgment-debtor as: sush eannot ^ 
resover.the site as long as the house remaiia . 
in possession. of the ‘auction: purchaser, 
For the remedy whieh the judgment- debtor 
asks he must bring a-suit. The applieation 
in exesution may be altered into: a suit, 
and 1 give time. to. the appellant to elect 
whether he: will pay Court fees and treat 
his - applisationas · & suit, until “the IOth 
October. Jf the appellant’ does not. во aleet 
the appèal will be dismissed. 

6.0, & y. HOS ` 


^ 


Order öecordiúglj:” 


euh 


s 
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SHER V., PIARA RAM, 4 " OM QUT 


` Ор: 


LAHORE HIGH: COURT. ^ ^ .f' JUD@MENT.—The "Мез whioh dba 

- Bgconp Очул, Аррвлг, No. 1733 ов 1917. - given riss/to this sevond-appeal are briefly 

. August 3,-:1922, ` ag follows :—In "January 1908 the plaintiffs, 

PAM acm Shadi Lal, Kr, Ohief Justise, * who were -co-aharera ‘in the’ shamilat of the 
and Mr, Jastica Abdal Qədir. .. village, «were allotted on partition 556 ‘kanals 

, SHER awp- AXOTHE R— DRFENDANTE— * 18 :marlas, - ‘the area to :whieh they were 
: APPELLANTS PEE ORNE EA т entitled in» ascordanse -with their share in 
‘tersug. > ' j^ ! the joint -holding, : ‘It was, however, sab- 


PIARA RAM AND oraees——Ptarnrira AND * sequently dissovered that one of the holiings 
АМЕ KHAN лир. отнива— DEFENDANTS awarded -to -the plaintiffs was- wrongly 

i -` RESPONDENTI. - `- assumed to contain 272 kanale, while as a 
-P unjab Land. Revenue Act (XVII of 1887), s. 158 (1), . ‘matter of fast the area of that khasra No. 


(2) (wvit) - Jurisdiction of Civil and Revenue Courts, : 
—Partition—Suit for declaration as to future partition was only about 160 kanals, the rasult being 


— Question of title—Limitation Act 6 19061: Bch, I, ^* that there was a shortaga of 112 kanals 5 
Arts. 96, 120, applicability of. . t. marlass -After the dissovery of this shortage 
Plaintiffs. wh: Б ds edd OE "16 'was'fonnd.that a field marked 15.W in 
intiffs, who were co-& arera in the shamilaé o z am p i 

a village, were on partition allotted a certain area of ‘the -map had ‘been omitted a ids 
` the shamilat-to which they were entitled in accord. ,'D&ttition; indeed, nobody knew of tha 
„ance with their share in the'joint holding. It .was ° ` existence of this field. This field : ‘has an 
 Sübsequently discovered that.one of the fieldsallotted . - area- -óf 222 kanals 4. marlus, ` 

, to the- plaintiffs had been wrongly assumed to, have ` 2 

ап aréa considerably in excess of its real area, the ‘The plaintiffs- pave now broughé the хабов, 
-result being that there was a shortage їп the share.of  Whish has lad to the present appeal, claim- 
- the plaintiffs. : It was also found that a certain. feld ing that on & partition of the aforesaid 
дай boon Сани eom the piis e rou ‘field, théy are - entitled, : not ‘only to an area 
-p 8 brought a suit for a, declaration on the 

latter field being partitioned,they would be entitled not г eorrespondirig to their. de ipe ohare: bat ine 
~ only to an area corresponding to their share in that * to-112 -kánáls 5 marlas-in order В Е ley 
z field - but also, to an area-.sufficient to make up the * may- be edmpensated for the defisionoy 
deficiency in the share allotted to them in the previous - mentioned above.’ The learned  Districó 
partition, : Judge, -while holding that the plaintiffs ara 


Held, (1) that the plaintiffs did not seek tó und 
; Eu Wan had" aint аа "a x perio not entitled to possession, has granted them 


` partition: |p. 601, col. 2.] . LA declaratory deeree to tlie-effest that they, 
(21 that the suit raised a question of title ; [ps 502, -оп an. x 'applieation. for partition of the 


ari hamilat prea 222 "anale 4.marlas will ba 
3: that, th shamtlat эгей anals 
on on rs x "id wei бона Ky ө ‘entitled to-an area of 112 kanals 5: marlas, 


(4) that the suit was purely one for а declaration -the equivalent of-the defisieney in -thé.ares 
and was governed by Art. 120and not by Arí,980f allotted to them on the- partition of shamilat 


Schedule I to the Limitation Act [p. 502, col. 2.] . f 1907-1908, the artieular portions to. be 
Kazi Sultan Mahmud v. li Т. В. {9 i 
- 1906, v disinguidhed," % АЕ ‘given’ being left to the diseration of the 


-Revenue Authorities.” Against this desree 
e i ы ке Ito the Limitation Act is 'gome of the defendants have ‘preferred an 
intende о a to th hich th 
Oourts are asked to төтө д ree Hie id consi -appeal to this 0 on. thelr b SR eourentions 
quences of mistakes committed «byithem in the _ have ‘been raised on their behalf :— 
course of contractual transactions, Гр 502, col. 1.]' (1) that the suit is excluded from the 
' Ramzan Khan v. Muhammad Yakub Khan, 1l Ind, . ` eognizance of the Civil. Court, and . 
rae 637, relied Wem (2) that the elaim is- barred. by tite. 
Besond “appeal Sion: b cord -of Ње да. regate jee RE Md a ; 
^ “а = . i to say that the suit was nob ons 
. District Judge; Mianwali, dated the 16th чың ырк partition of the ‘land -of which 
MS MAE жоны ‘that of the -Mansif, ‚ partition had been effected in 1908. The 
irs BES, AN dated the 17th -plaintiffs do not suggest that anything done 
нү 1947, : : by the Revenue Offiser in 1908 shonld be 
- - | ' undone; or that any land which was allotted 
. Mr, Nanak Ohana fer- the: Aoier, S, Љу. him to any of the eo-sharers-should be 


"Mr, M. `8. “Bhagat: -forsRespendents ‘Nos. 1 taken backfrom them. What:they want is 
god 2 ani also for Gopal Das,Respondent; : that, when the shamlilat holding No, -15-W 


` 
E 


` 
ў 


-. mined only by a Civil Court. 


- 602 


NAND LAL t, PARTAU PINGH. 


С 48 partitioned, they have a right to get, in 
addition to their proper share, an area of. 


. 419 kanals 5 marlas, - The question of title 
; is undoubtedly. raised, and it ean ba deter- 
It is true that 
. the suit was one for possession, but the 
District Judge was fully justified in granting 
a deelaratory дегез, 
Hemendra Nath Roy Y. Upendra Nath Boy, (1), 
if the plaint sets out © " faeta in issue that are 
material, the plaintiff i is entitled to relief whish 


those facts will sustain unler the general. 


prayer, but he cannot desert specifa relief 
prayed and, under the general prayer, ask 
spesific relief of another description, unless the 
fac's „вт, circumstances” mentioned in the 
plaint “will, consistently with the rules of the 
. Court, maintain: that relief.’ There ean be 


no doubt that the. allegations in the plaint ` 


.gu8tain the relief ‘granted by the District 
, Judge, and we sse no reason. ito interfere 
with his diseretion. 


. On the question of limitation we are 
. . asked to hold that the rule pressribed by 

. Art. 96 of the Limitation Ast applies to 
the ease, and that the ‘anit whieh was 
brought after the expiry of thresa years from 
the date of the dissovery of the mistake is 
barred ty time. It is’ to be observel.that in 
the. Covrt of first instanse the defendants 
plased their reliance upon the plea of adverse 
possession and that plea: was overrulad by 
, tho Trial Court. 
- they did not eontend that the suit was 
‘barred under Art, 144 ог any other 
Artisle of the Limitation Aet, and it is for 
.. the first time in this Court that Art. 96 
has been invoked, `:16 must be remembered 


` that the ¢erménus a quo under this Artiele 


гів the date on whieh the mistake ‘basame 
known to the plaintiffs, and that is purely a 
question of faob, ' Further, as held by the 
Judisial Commissioner of Oudh in Ramsan 
Khan v. Muhammad Yakub Khan (2), Art. 96 
ів intended to apply to those cases in whieh 
the Courts are ‘asked to relieve parties 
. from the consequences of mistakes 
committed by them in the sourse of son- 


tractual transastions, and we doubt whether: 


(1) 82 Ind, Cas. 487, 43 C. 743 at p. ТТТ; 20.05 © 


:419; 20 О. W, М, `446. 
:(2)11Ind; Оа, 587 7:5 
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As pointel ont in - 


"within {е purview of Art, 


Before the District Judge `` 


(1939 


a suit for possession of immoveable property 
or {ог а declaratory deeree with respect to 
sush property comes within the purview of 
the Article, Mr. Nanak Oband for. the 
appellants plases his reliance upon an 
unreported judgment of the Punjab Chief 
Court in Kozi Sultan Mahmad v. Alim Khan | 
(3), but we find that, though that easo 


-related to immoveable Property. the relief 


was claimed on ihe ground of mistake, and 
hence it was held that Arb. 96 was - 
applicable, It is unnetersary to consider 
whether the rule laid down by that- judgment 
is correet, Lesause no relief on the ground of . 
mistake sueh ав is somtemplated by Art. 96 із . 
claimed in the prerent oase, The relief- 
granted by tbe Distriet Judge is one for a 
mere deelaration of title, and the case somes 
120,' It is 
true that the main reason why the deolara- 
tion is granted is that the plaintiffs did not 
get their proper share af the time of the, 
last partition but’ they do not want any 
transastion which’ was brought about by 
mistake to be upset. No relief is claimed 
in respeet of the past transaction, the only 
thing claimed is that in future they are 
entitled to have the defieienay made good. ~ 
` We ascordingly hold that the ru'& is not 
barred by time. The appeal is, therefcre, 
dismissed with casts. ; i 
Z. Kes 0 0 07:07 Apreal dismissed, 
(3) 8 P. L'R. 1906. А , 


LAHORE HIGH COURT. 

` First CIVIL APPEAL No, 381 oF 
^. 1919, 

Mareh 81, 1992, 
Present — Mr. Justice LeRoasignol and 
Mr, Justise Martincav. 
` Lala NAND ПАП —PraiNTIFE— . 
APPELLANT 
versus 
PARTAB SIN GH AND OTAERS+— DEFENDANTS 


— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. 1, Aria, 64, 108, 
115—Account stated —Acknovledgment— Promise to 
gay— Limitation, Ж 


ч 


Vel, LXIX] INDIAN 
NAND LAL t, PABTAB BINGH, 


` Defendants joined plaintiff as partners in respect 
of certain transactions. On the partnership being 


dissolved defendants went into the accounts and’ 


signed a debit balance in favour of the plaintiff 


reciting a certain rate of interest which would be - 


payable, Plaintiff sued defendants to reoover the 
principal represented by the balance plus interest at 
the stipulated rate: 
Held, (1) that having regard to the ciroumstanoes 
`of. the. striking of the balance and the admitted 
antecedent relations of the parties, it ‘must be held 
that the entry amounted to an account stated 
between the parties and was a promise to pay and 
not merely an acknowledgment; [p. 508, col. 2.] - 
(2) that, therefore, the plaintiff was entitled to sue 
upon the entry; [p. 508, col. 2.] 
(8) that the suit was governed by Art, 64 and not 
by Art. 106 or 115 of Schedule I to the Limitation 
Act, [p. 504, col, 1.] 


First appeal from а deeres of the Subordi- 
nate Judge, First Oless, Amritsar, dated the 
23rd December, 1918. ; 

Lala Faker Chand,for the Appellant. 

Lala Durga Das, for the Respondents. 


JUDGMENT.—The plaintiff in this ease 
prayed for recovery of a sum of Rs, 5,011-6-3 · 


‚ from the defendants reciting in his plaint 

that the defendants joined the plaintiff as. 
рагёовга in some flour transactions whieh 
ended in the year 1913 and that on the 
elosure of the partnership on the 24th April 
1913 the parties wens into the acsounta of 
the partnership and.es the result of that 
serutiny the defendants ‘admitted in writing 
in the plaintifi’s book a debit balanee of 
Rs, 4,017-5 and promised to pay the amount 
on demand with intercet at Re. O 7 6 par cent, 
per mensem. 

The entry in the plainiilf's bahi which is 

. signed by the defendants runs as follows :— 
After sorutiny of the accounts of the firm 

. of Nand ual.Naripjan Das in whieh we are 
interested we have struck a debit balance 
against ourselves of Rs, 4,017.5 on aseount 
of advances and losses of every kind : interest 
to pay at the rate of Ве. 0 7-6 per esent. The 
defendants admitted the striking of the 
balanse but urged two pleas: (1) that the suit 
on a mere balance did not lie and (2) that the 
suit was time-barred. 

The Trial Court held that "if the entry in 
the bahi had been a mere acknowledgment 
of the liability it would not have given a 
eause of aetion to the plaintiff bat it found 
thatthe elause providing for interest altered 
the case and that fromit a promise to piy 
could be implied and, therefore, that the 
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entry furnished the plaintiff with a eauseo! 
action.” Оп the second point, however, the 
learned Judge held that the suit was one 
falling under Art, 108 ‘of the Indian 
Limitation Aot of 1908, and inasmuch as the 
suit had not been brought within three 
years of the date of the entry in the bahi, 
the suit was barred by time. Consequently, 
the Trial Court dismissed the suit ag barred 
by limitaticn and the plaintiff appeals to this 
Court, urging that Art, 106 doses not apply 
to a suit of this deseription whieh is provided 
for by Art. 64, the pericd of limitation nndez 
which has been enlarged to six years by 
the Panjab Limitation Aet of 1904, 


The respondents in reply eontend that 
Art. 106 applies and that if 106 is inapplio- 
able Art. 115 funishes the  sorrest limi- 
tation, and they further support the deoros 
of the lower Court by contending that tha 
lower Oourt’s decision that the baht entry 
gives the plaintiff a sauss of action ig 
incorrect, 

In’ our opinion Art, 106 elearly does not 
apply to а anit of this description inasmuoh 
às this suit is not for an acscunt and а share 
of the profits, that ir, an unascertained share 
of the profita of a dissolved partnership, 
It is а suit for aspesific sum claimed by tho 
plaintiff quite independently of any gesount. 
Art. 115 is only a residuary Artiele appli- 
.eable only when no otker Artisleof the 
Limitation Act Schedule is appropriate. In 
English Law 16 is quite slear that an 
acknowledgment of debt has always been 
understood to connote and imp'y a promito 
to pay, but in Indie, probably by reason 
of the baekward state of eivilization, the 
profound ignoranse of the indebted elasseg 
and the low state of sommeroial morality 
this doctrine has never found favour and 
no authority has bsen shown to us for bold- 
ing that a mere acknowledgment of debt 
has ever been held in this country to justify 
the implication of a promise to pay. In 
this case, however, it does notappear to us 

- necessary to deeide the point whether a 
promise to psy is to be inferred from the 
mere language of the bah entry, for, having 
regard to the eiroumstances of the striking 
of the balanee and the admitted antesedant 
relations of the parties, we have no hesitation 
in hólding that the entry is an account stated 
between the parties and the suit, therefore, 


D екоо д" ‘the jneidenti. 
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falla. under Art “4 of tthe Limitation 
2 ety CT t 


^ 2355 Weare in entire sereement with the pro- ` 


“POaition laid down, in'Ganpc? v. Daulat Ram 
2d): tbat* ‘the рдісі to, bé. decided is whether ` 
att ere wWaB à novation of contraet between the 
- € perties,- and that-again hos, to bé decided by 
ia- -eonsideration of all. the Gireumstances 


'Téflies - “were” “nôt merely. eréditor and debtor, ; 
SA y- -were.. partnerr, and corsequertly there 
уш, Hass beep- cebit and eredit entries 
"belwcén -the partien - and the prerent balarée ^ 
"WEB latruek between the parties in superécg 
“rion -ef. the‘détailed "debit and .eredit entries 
in tbe earlier gesoupte,: In ‘our opinion the 
eniry is an aseonnt rendered, adjusts . the 
‘relations óf the” Partien; and is a Promise, to 
“pay, - М 
- (On this - finding: tke suit is within tina 


ne and we assept- ‘tha appeal -and, setting aside . 


` the - ?Triel “Court's: decree of di&miesa], 


E remand thé-case for deoizion‘on the irsues that ` 
2026 remain.. 


Costs of- ths, Bearing shall tollon 

the ‘final event, — 

Be K. AIR А = us 2 

L | рй aa 
ui <a) вв, R 1904; 123:P. L. R.3904, 


Tr 





.CALOUTTA: HIGH бой. 
è APPEAL FROM APPELLATE Рован: No. 2565 
{ . 081922, 
June 27,1922, 
D yaent :— Bir Lancelot Sanderson, Kr., : 
Chief Justice, ard Mr. Jüstieo- Ghose. 
:RHAJUDDIN PATWARI дир OTRERS— . 
Davunpants— APPELLANTS 
| -~ versus `' 
Syed ABDUL 1 OBBAH— Pranerig—- 
~ -RESPONDENT  - 
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Bengal: Tenancy y» (ҮШ of 1885), ss, 457, 188— : 


Tenancy on sufferance — Pleadungs—Two alternative 
` reliefs claimed— Plaintiff, whether pied to claim, one. 
in preference to other, = б 


. Section. 188 of the Bengal ensues Ao applies y 


` опу to cases of landlords. It has no application. to 
` guits for éjectment ‘of trespassers, . гр. Ё06, col. ?.] 

' L here is-no stch thing as tenancy оп sufferanée 
. p this Mp Cp. 6 607 , col.-2. eal 


sh. TANABE 


Ла this case the 


on 


mms 


~ Where two reliefs ara; claimed. in: the, alternative 
ала. one of. them is granted,. -the plaintiff: is not 
. entitled: to say that he does. nobiwant that alternativo [ 
` relief granted io him. [p; 505, 005.2,] |, . 
` Appeal _ ; Against. a decrea: оё: the ‘Additional . 
District : Judge, Noakhali,-dated: thé- 9th | 
August 1919, afirmicg. that of -the, "Officiat- , 
ing. Additional , Subordinate. “Indze of that E 
District, dated. the. Sth. September. :1917. 
“BAOTS: appear: from.the: judgment.: $a 
. Babi: D.G, Kaitgér (with -him “Babu Nag- i 
cendo Nath Bose) y. for the. Appellant. —The. 
plaintiff: ` is an ijaradar, from. ‘theieight annas 
propi ietor of tho.: ‘land in dispute.: -He ir, 
* therefore, entitled only - to а share’ of, the 
-]andlord's ‘interest, Не їж oritequently in. 
sompetent to maintain thé suit alone. 
. Section 183 of the Bengal. Tenancy Aet. and 


„ Gholam Mohiuddin Hossein, v. Khairan (H), 
" At any event the defendants who had asquir-. 


ed the interest of. cosuraney ratyats during. the 
continuance of their ijara, aannot ;he -ejected 
as trespassers. The ijaradar purchasing an 
,Oceuraney- holding -ів ‘а табай -althóngh 
“divested of ‘the right of. севпрапву, ~ Refers ` 
- to Skeonandan.-Singh-v. -Deo Saran Singh. (2), 
` Noyanjan Bibi v. , Durgadas Bandopadhya (3); 
Meulavi A. К, Fazlul: Над (with him Babu 


Е ; Sasadhar Есу), fer the Respordent- waa . rot 


; ealled upon to reply in the appeal. 


-- In support of the crors-objeetion snbraitted 


. that on .the firdings:.arrived at by =the 
Ccurts below .the- plaintiff is entitled . to 
get khas ,porseasion, The mere · feet: that 
. there.was an alternative claim for rent dóes 
` not har шу. right to khas _porsession,, See 
° Birendra Kitore  Mańikya v. Girís Uhandra 
Nag (4). : 
JUDGMENT: ; by 

нове; J.—This appeal arises ont. ot. a 
` guit brought by the  plaintiff-róspondent 
for ejectment. of defendants Nos: 1.and :2 
` from, certain lands on the allegation that she’ 
js.. entitled : ;to possession of those landa :by 
` virtue ; -of ап čara ‘lease obtained from. the 
, eight. annas proprietor in 1318 В; S. Tbe 
` defendante, who. are the ‘appellants їп this - 
; Oourt, were the dar Saradars -of the village . 
in “whieh the lands sare. situate from 
the year 1866. and their dar.j «¿jara ‘lease 
terminated . sometime in. the year TIS 


c 


А 


(1) 81 0:786, 80. W.N: 8287 2 o- 
18'Ind. Cas. 698; 15 O. 'L, J: 647. . . . 
. - (8). 60 Ind. Oas, 4495 38.0, L. 3875: = 
:. (4) 5014: бав. 949,220.1,1,164,. f 


Sea _, 
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. Daring the .period. they. were in рэввезвіоп оѓ 


- the village. вз dar.ijarada7s-they entered into 
-ocoupation of the lands in snit and after the 


| termination of the -lease:they -eontinuad -in 


- possession of ihesa lands and :the plaintiff 
'alleged- that they:held these -lands withont 


L ы title and are, therefore, liable,to ejso!ment 


` 


* 


^, these -Jands are .included withia their 
‘eight annas share. of the jara, The defendants 
;amongst-otber things pleaded that they were 


..entitled to hold these lands as-ratyais and were 


"them in execution of decrees for rent, 
plaintiff in the alternative made a prayer - r 
' abandoned ог by forse, it is not nesessary in 


:not liable to ejestment having obtained 
„possession . of thess lands by virtue of 
рогоћаве of -the holdings of ratyaés under . 
The 


for ‘agsessment of а fair and eqnitable 
‘rent noder .seetíon 157 of ‘the -Bengal | 


© Tonancy Ant. 


' T'he. Go irt of first. insanos ` deslared the 


Н plaintiff’s . ijara right to the .өір эё ~annas 
;8bare of tba: village and declared. that.the . 
- plaintiff would get rent of the lauds in 


‚ dearee declaring the 


respect of his ‘share, holding that the . 
.de'endarte were the tenants with regard to 
these -lands. There were appeals -by 
-both -parties against the decision of the - 
Trial Court. The plaintiff appesled against 


tbe order fixing a fair ard equitable rent ` 


under-seetion 157 of the Bengal Tenancy Act, 
-and .the .defendants appealed against the 


.MEto the - property - in suit. The learned 
: юйге} in the сш below dismissed both the . 
'Bppeale: 


"The defendants - Nos. А and 2. aikai in 
this. Coprt that -the sui$ of the plaintiff -is not 
.maintainatle having regard to ssation 188 of 
the Bengal Tenaroy, Act, as they ware tenants 
‚оп the land впі (ће plaintiff was only .tha 
` owner ОЁ а share of the. ]andlord'a interest. 
: The-decision of the.:question depends upon 
-the ‘fact as to whether the defendants were 
Ње, tenants оѓ the.. plaintiff ог. поё, It was 
-eontended by <the,-appellants that after the 
sexpiry of :the der-djara in 1910 it should 
sbe considered that they were holding over 
«and ;eonséquently -they .wera -tenants of -tbe 
plaintiff, Bub it is quite slear that they did ` 
not remain in possession either by virtue of 
-вру “arrangement ‘with the plaintiff .or with 
Ме detent “aud .:it'aánnof, therefore, be, said 
ОЧЫ they were holding over, 


INDIAN OASES, 


' might 
:.regard- to 'these:lands -on ‘the basis of.any 


: tothe present -snit'in -'ejeetment,. 


right of the plaint- . 


aD SL 24d. 
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It was .next .eontended.that they were 
tenants -on -svfferanes because.the plaintiff 
did not ehoose.to disturb : their right after 
the expiry of:the.dar.:jura lease till they 
brought:the.suit.in.1916, ' It: is now well 
settled that there is no.such thing:as tenancy 
on sufferance „in tbis cauntry, and the 
result, therefore, is that: the defendants must 
be beld.to be trespassers after the expiry of 
their lease in- 1910. 

.Phen having:regard to’ the finding of 
-the lower ‘Appellate Oourt, that “the defend- 
ants obtained pcssession of thess lands during 
*he.period..thry held the, village .in their 
` dar fjora: right .either by ‘taking :possession 
of ‘the -tenant’s~lands -when they .were 


this: éāse to consider whether. the.defendants 
elaim any right as ratyats with 


other title. Now, .if ithe ` ‘defendants -were 
“trespass; re. en. the. rds, seation. :188 of the 
Bengal Jecaney. Ast сап bave-no,applioation 
-besause, 
-that. seetion applies only. to .eases of land. 
?.lorde and the ;Dlaiptiff is not the landlord of 
“the defendants. 

* The -appeal . of the defendants mist, еге» 
fore, fail and. it must; be dismissed. 

The plaintiff рав preferred: cross-objéations 
' and he alains that he ja entitled . to. khas 
-posretsion,on the’ ground:that the defendants 
: were trespassers. Buthe made an alternative 
élaim  urder sestion 157. of. the Bengal 
Tenaney Act. for, assessment of afair and 
equitable rent aud the learned -Judge 


vin tbe Court below has given him -relief 


under that seetion. It sesms to me that.he 
is not entitled to say that he does not 
.want that alternative.relief.whioh has been 
granted to him, aud that he desires to have 
¿the other relief whish Һе claimed by 
way of ejeeiment. [n affect, the plaintiff 
„expressed that “he would Бе .satished with 
.@ither.of the two prayers.whieh he made 
-in „his -plaint and he sucoseded iin getting 
-ons ‘and, ‘therefore, he has no real eause- for 
„eomplaint, ‘The  oross-objeotions. ae fail 
and they - are, , therefore,. dismissed; zu 
Ме make no order as to вові in the "appeal 
„and in the: arpss-objéctions. · К PET 
, SANDERSON, О, Ji—! agrea. `_ ^ n 
B. D. ; 
eu л 236 us ч (Appeal dismissed, 
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LAHORE HIGH COURT. 
Mieceitanecous FigsT Civic ApPRAL 
` No £96 or 1921. 
June 21, 1922, . E 
Fresent: —Mr, Justiee Soott- Smith. 
ABDUL KARIM AND OTHERS— JUDGMENT. 
. Dertors—APPELLANTS 
versus | 
Ohoudhri RAM SINGH AND ANOTHER — 
. DecgEE- Hou.DnzRE— HagPONDENTS. 
Civil Procedure Qode (Act V of 1008), s. 151, 
О. XLVIJ, fr. 4, 'I—Application for enecution—Dis. 
missal for default — Restor ation~—Notice. . М 


In-the exercise: of its inherent power, expressly 
recognised ‘by section 151 of the Code, a Court can 
restore an application for execution after it has been 
. dismissed for default, and should do so if the appli- 

‘cant satisfies the Court that it should exercise its 

‚ inherent ieriadicnon for the ends-of justice. [p. 506, 
col. 2. 

"i e Ram Lal, 60 Ind. ‘Cas. 720; 2 L. 66; 8 U. P. 

L, R. (L.) 29, followed. 


Where an ‘application for execution is dismissed in - 
default before the judgment-debtor has been served, - 


the Court has power to restore the application with. 
. out giving notice, to the judgment-debtor. [p. £06, 
col, 2. 

een if the application for restoration is 
* treated as one for review, notice to-the judgment: 
"debtor is nob necessary, inasmuch as the latter "was 
nota party to the proceeding when the order of 
‘dismissal was passed |р. 507, col. 1.] 

Janaki Nath Hore v. Prabhasini Dasi, 30 Ind. Cas, 
.898; 48 0:178; 22 C. L, J. 99; 19 0. W. N. 1077, 


5 : ‘referred to. 


Miscellaneous ‘first appeal from an order 
of the Senior Enbordinate Judge, Rawalpindi, 
dated tha 15th. March 1921. 


. Mr, Badr ud Din Qureshi, for the Appellant. - 


Mr. М, S. Bhagat, for the Respondente. 
JUDGMENT.—This is an appeal by a 
'judgment-debtor from an order of the Senior 
Subordinate  JuJge, Rawalpindi, 
aside an order dismissing an application for 
execution in default. The order dismissing 
the.applisation for exeeution in default was 
.. made on the 19th January 1921, and the 
application to have that order set ‘abide was 
made on the 22nd January, the grounds put 
forward being that tbe decree-holders' agent 
was present outside the Court room and that 
“he had gone to, answer the .oall- of nature 

' when the ease was selled on for hearing. 


Mr, Bhagat, on -behalf of the respondente, · · 
refers to Bholu v, Ram Lal (1), in whieh it . 


was held that seotion 191 of the Code of 


(1) 69 Ind. Cas, 720; 2 1, 66; 8 U. P.L. R, (L) 
29, Е АЕ ‘ek: 
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. default, 
- an crder passed. by a Court in exercise of 


‘on these grounds: only. 


setting ` 


-~ of such noties, 


(1933 


Civil Proeedure, 1908, does not apply іо а 
proceeding for execution. It was also héld 
that in the exereise of its inherent power, 
expressly resognised by ssetion 151 of the 


.Oode, a Ocurt can restore an application for 


ехевпф оп after іё has been dismissed for 
default, ani should do so if the’ applieant 
satiefies the Court that it should exercise its 
inherent jurisdistion for the ends of justise. 
Having regard to this authority 16 is clear 
that the Sanior Subordinate Jadge had 
inherent jurisdistion to restore the applioea: - 
tion for execution wh‘ch he had dismissed in 
Mr. Bhagat farther eontenda that -~ 


its inherent jurisdiction nnler seetion 151 
isnot appealable and in support of this 
proposition hs refers to two desisions of the | 


Patna High Oourt reported as Sukhdeo Dass 


v. Rito Stngh (2) and Raghunandan Singh v. 
Jadunandan Singh (3). ` 

Mr. Kureshi, on behalf of the рай, 
urges that the desree holders’ applieation : 
was one for review and 
О. XLVII, r. 9, Civil Procedure Code, the 
Court was bound before granting the appli- 
eation to issue a not/ca to the oppo ita party 
and that, as it did not do so, its order is 
liable to be set aside in appeal, Іа. answer 


“to this, Mr. Bhagat refers to 0. XLVH, 


r. 7 (1) whieh Jays down: tbat an order 
of the Court granting an applieation may be 
oljested to on ser.ain grounds specified and 
He says that it 
earnot be-said that the application for 


‘review was in contravention of te provi- 


sions of r. 4 merely because the Oourt 
omitted to issue notise to the opposite party. 
He.also refers to Janaki Nats Hore v. Prabha- 
sini. Dasi (4), in which a Division Bench 
held that where an appeal was summarily 
dismissed by a Division Bensh of the Court, 
and sueh order was ultimately set aside on 
review by the said Bench on an eg parte 


: applieation without-notisé to the respondents, 


the last order was valid even in the absenee 
The ratio decidend: was that 
as the appeal was dismissed sammarily by an ` 
ex. parte order there was really no opposite 
party to whom it was necassary to give notice 


i 


(2) 89 Ind. Cas. 763; 1 P. L, W. 561; 2 P, L. J. 861. 
(8) 43 Ind. Cas. 959; 8 P, L. J. 258, 4 P. L, W. 450. 
(4) 80 Ind, Ons, 898; 48 0, 178; 9 0. 1, Jy 995 19 ` 


. 0, W. М. 1077, 


that under `- 
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within the meaning of O. XLVII, r. 
(4) (2), provis» (а), At the time when the 
order of dismissal in default was made on the 
19th January 1921 efforts were being made 
to serve a warrant on the judgment-debtor 
but up.to that time the warrants had issued 
without su«csss. Tho hearing of the case 
was going on in the absenee of the judgment- 
' debtor and I think it sannot be said, follow- 
ing the reasoning of the Caloatta High Court 
in the case above referred to, that there was 
any opposite party to whom it was necessary 
to iesue the notice. In my opinion then* it 
eannot be said that the order of the Senior 
Subordinate Judge appealed against was 
passed without jurisdiction, It should alro 
be noted, as urged by Mr, Bhagat, that 
neither in the applisation nor in the order 
was.it stated under what provisions of law 
the application was made or the order равй, 
The order could eertainly have been passed 
under section 151, Civil Prosedure Code, and 
Iam not prepared to say that, under the 
eireumstanees of the case, there would have 
been any neeessity to issue notisa to the 
judgment-debtor kefore hand. Mr. Kureshi 


is unab'e to show any substantial reason: 


why the: order of dismissal in default should 
not have been set sside by the Court 
either in review or in exereise of il inherent 
jurisdietion. 

The arpaal fails and is dismissed with 
costs, ‘ 

® E. 

Apgeal dis nissel. 





LAHORE HIGH COURT. 
Second Crvin Аррклһ No, 826 or 1919, 
April 20, 1922. 
Present :--Mr. Justieo Seott- Smith and 
' , Mr. Justice Abdul Rao»f, 
NATHU AND ASOTHER —DEFENDANT4— 
APPELLANTS 
versus 
BANNA AND OTRERS — PLAINTIFFS 
- — RESPONDENTS, 
Oustom—Ancestral land—Alienation—Khulsha Jats 
` of Mauza Jandoli, Tahsil Garhshankar—Gift in 
avour of father's paternal sister, validity of —Gift ‘in 
turn for services when valid —Xribal bond unbroken, 
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effect of—Appeal, second — Question. other than subject 
of certificate, ratsing of. 


The Khulsha Jats of Mauza fandoli in the Garh- 
shankar Tahsil are governed hy the general custom 
applicable to agriculturists and there exists no 
special custom justifying the gift of ancestral lend 
by & sonless proprietor in favour of the grandson of 
his father's sister in the presence of male collaterals, 
гр. 609, col, 2.] 

A gift by an agrioultarist in return for serviceg 
in order to be valid must be in favour of an agnate, 
[p" 509, col. 2.] 

.In Mauza Jandoli in Garhshapkar Tashi), the 
original tribal bond continues intact and a sonless 
proprieter cannot make alienations without 
restriction. [p. 509, col. 2,] 

Where a second appeal is preferred on the basis 
of a certificate granted by an Appellate Court, 
arguments must be confined to the question of 
custom in respect of which the certificate is granted, 
[p. 508, col. 2, ] 

Second appeal from a девгев of the Distrist 
Judge, Hoshiarpur, dated the 10th January 
1919, affirming that of the Senior Subordinate 
Judge, Horhiarpur, Ca!ed the 16th January 


1915. 


Bakhshi Tek Chand, for the Appellants, 
Lala Fogir Ohard, for the Respondents. 
JUDGMENT.—The faeis ont of which 
second  appcal has arisen are ав 
follows :—: 
. One Naibu, a sontess Khulsha Jat of Manzz 
Jandoli in the Garhshankar Tahsil of the 
Hceshiarpur Distrist, made a gift onthe 11th 
September 1913 cf 160 kanals 115 malas, his 
ancestral lard, in favour of Atra grandson of 
Muscmmot Indar, a sister of hie father Megha, 
The pleintiffe, tke collaterals cf Nathy, 
instituted (his stit forthe usual declaration 
that the raid gift being unwarranted under 
the Custcmary Law stall rot be binding on 
the plaintiffs after Nathu's death. The evit 


' was resisted by Nathu and Atra on’ the 


folowirg grounds, namely—(1) that the 
gifted property was not ancestral: (2) that 
the villege being inhabited by different 


"fribes its inhabitants did not fcrm a 
-eompact ‘village ccmmunity and were, 
therefcre, not bound by the rigid rules 


cf custom of agricultural tribes in the matter 
of alienaticns and adoption; (3) that the 
defendant Atra was adopted by Naihn in 
1850 and as the adopted son he was the 
next heir of the donor and in his case 
the gift must be looked upon as a mere 
acceleration of his right of inheritance and 
-velid ; (4) that Atre’s father, Bura, was 
adopted by Nathn’s unsle, Kharak Singh, 
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t -more than. sixty. .years-ago and Аке muet 
be looked upon as a first sousin of Nathu and 
not as the -grandson -of the sister of his 


,reversioner must be:treated to be ‘good; 
. and : (5) ‘that in any caso the suit: was 
' barred; Бу: limitation, asit. was virtually ‘a 

- güit for a declaration that the alleged adop- 

ilion.of -Atra was "invalid or never, in faet, 

“took-placa. -- > - 


. To. these. pleas -in - егарга" the plaintiffs 


.replied;ss.follows :— . 
261) that :the ‘land was ancestral; (2) 
“that the _parties’ 
«general | castom applicable to agriculturists 
«and that, ло. spesial eustom justifying a gift 
in ;fayonr.:- vof =the grandson of a father’s 
sister existed ; (3) that the adoption ‘af 
Atra iby Nathu was not warranted by the 
:eustom governing the parties ; and (4) : that 
‘the .alleged adoption of Bura, Atra's "father, 
зру Khareak -Singh -amounted to -a- mere 
appointment of an heir and did not transfer 
Bura. completely from his natural family into 
the family of Kharak Singh, the adoptor, 
and that, therefore, Atra -could not 
“be looked upon as a first.eousin of Nathu. -, 
^ Тһе Trial Court found that the land was 
.proved to be aneestral ; that the eustom 
" governing the parties did not justify the 
adoption: of -Atra by Nathu ав his son; 
that the adoption 
.Bingh was .a mere appointment of an 
‘heir апа thus Atra as Bura" son sould not 
“be ‘treated as а member of Kharak Singh’s 
‘family; that neither of the alleged . adoptions 


‘affected, the validity of the gift whieh was . 


invalid, as Natbu had not an unrestrieted 
power.of alieration ascording to cuetom, 
aud.that the. suit being one for setting aside. 
*the duit? was not barred by Art. ‚118 of 
“Һе ‘Limitation Act whish applies” to suits 
“of” the ‘particular kind mentioned in the 
“Article, There -was also а defence роф for. 
“ward by Altra to the effest' that he had paid 
teft certain eneumbrances on the land in 
` question- and wag’ thus, entitled to a charge 
on it, but the Trial Court relying on Rup 
Narain ‚у. Gopal. Devi (1) held that the 
"quéstion sòuld not be' dealt with in the 
„present snit’ ás 16 could not arise till „the 


г «Ch giInd, Cas:882, 98 Р.Б. 1909; 6 A. Ly Je 507; 
:10-0.,L, Ј. 58; 13 0. - W. N. 920; 6 M..L. T. 423; 11 
Bom. L. R. 883; 36 C. 780; 19, M. L, J, 648; 146 P. Ж. 
B 1909) 687. LB. 1910; 36 LA 108 e 0)... 
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„time, 


were governed by the 


cf Bura by Kharak. thatit was 


be ко 
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death ofthe alienor. Asa-result of these 
findings the Trial Court: granted a deeree in 


.favour of the. plaintiffs. ~ 
-father and . the -gift being.in favour of a . 


‘The: defendants appealed and Mr. M, L. 
Waring, Distrist. Judge. of Hoshiarpur, being 
"that. Art. 118 applied to -the 
oase, dismissed thy suit as being-barred by 
Ona second appeal -being , preferred 
by the ,plaintiffa a Division Beneh of the 


Art, 118 of the Limitation 
Aot, sət aside the decision of Mr. Waring aud 


> remanded the case for trial on the merits. 


The.ease-came ор for desision before Mr. F, 


У. Kennaway, District Jadge, who:generally 
-agreed .with thé Trial Court in-the decison 


on the merits and dismissed the appeal. 

The defendants .thereupon preferred .the 
Present sesond appeal on the basis of a 
certificata granted by.the District Judge. 
Oa. the appeal being called .on for bearing 
Mr. Fakir Oband, the learned Vakil for the 
plaiptiffs.respondents, reaised а preliminary 


objection and argued that the-cartificite’- was ` 


defective and that the seo2ad appeal could 


- nof ke maintained. In the alternative, ha 


‘Ohief Court, constituted by Shadi Lal.and ` 
. Wilberforse, JJ, held that the suit.was not 
' barred under . 


argued that, in any ease, the question of the ` 


validity of the adoption of . Atra could поё ` 


be raired as tbe certificate was.not' granted 
in rospeat of the question of adoption, and 
only sonfined -to -the :question 
of the validity of the gift. We found.force 
in this latter contention and we, therefore, 
ruled that the argument must be confined to 
the question of the validity of the gift alone 
and that the appellants. were not entitled . to 
question tbe. eorrectness ofthe findings of 
the Couris below with regavd to the invalid- 
ity of the adoption of Atra cording to 
eustom, The only question, therefore, to be 
determined in this appaal is, whether the 
gift in question із. warranted by the sastom 
applicable to the parties, .:ТһҺө question of 


the ancestral nature of the property and’ ` 


that of a charge on the ‘land in favour of 
Atra arising ont. of the: plea relating to the 
alleged dissharge.of.eneumbranses on. the 
land by Atra have not bsen urged in tbis 
Court and need not ibe, considered. Having 
regard ќо the argument addressed {о us by 
Mr: Tek Okand :оп behalf of the defendanta- 
appellants, the" following ‘questicns arise for 
determination, - namely-—(1J-- ‘whether the 
gifti is yalid duder euston; (9) Whether . tha 


. 
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village bond is broken and alisnations~ in. 
the villaga have been mado without rastric: ` 
tion and, therefore, Natha had an aorastrict-- 


ed power of: alienation, and (3) whethar" 


gift in the present casa, І 

' The general custom” is -thus stated `’ 
in Ait. 59 of Rattigan's Digest of Customary’ 
Law:— ‘ JO 
' " Anoéstral: immoveable' property is ordi- ` 
narily ‘inalienable (espssially amongst Jats’ 
residing in: the Central Districts оЁ the 
Punjab), excapt for necassity or with. tha | 
consent of male desondants, or, inthe case of: 
& sonlssa -proprietor, of his- male collaterals: 
Provided that a proprietor can alienate 
ancestral іш moveable property at pleasure if 
there*is at the date of such’alienation neither 
&'male'dessendent- nor a male eollateral in’ 
existenae." T Софа E 
__ Now; іп із ease there are male collaterals, 
Therefore, Nathu had no power to maka the 
gift in question in favour of Atra, his father’s- 


there are any spasial reasons for upholding the’ 


Bister's grandson. 
Mr, Tek Оһапа has argued that the village 


tie in this particular ease: is shown to have .. 


been broken and the general eustom hag lost 
its: hold upon the’ Jats. He- has quoted 
instances from Humphrey's Riwaj-t-am ‘show- 2 
ing that there’ have been gifts in favour of 


eistor's aud daughter's sona- and other’ rela. 
tions... There afe instans of gifts їп favour" 
of sister's sons to' bo fouüd at page 282, 


paràpraphs167 to 180, with the excopiion 


of. paragraph 169 where tlie gift in favour 


of- &-sister's воп was seb aside at the instanca 
of-cousins and 16 was held that tho ‘gift of 
anaestral property was invalid without service 
being proved-to havé been rendered: ta the: 


donor,. At` page 243, paragraph 298, is вп m 
instance of-a-gift-in favour’ of: a father’s 
sister’s səm.: In-thia“‘oase, however, there ` 
was only'a' mutation“and thsre was no сой. ` 


test, At равёв. 238, 243 and.245 are tò ba 
` found: instanees of gifts’ to` other" relatións, 
but, these instanse3 do’ riot-earty: us yery < 
far. Thera із some diverganes to be found. 
in thése-'instaneés-from the general oustoni, 
‘Nothing is shown: whieh ean justify us in 
holding that а gift in favour of a father’s 
Sister’s grandson is allowed. 

Mr. Tek Ohand has relied on the following 
‘special circumstdness ёо be found in the 
present ease and has. asked us -to uphold the 
gift :— i . 
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‘hold to justify a gift 
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a) | Atra was associated with Nathu in - 


the work of eultivation and had rendered 
service to him and’ in fast he had been 
brought up from his éhildhood by Nathu; ` 

(b) Nathn's- land .was mortgaged with 
third parties and Atra got. it redéemed 
ms money supplied by Atra’s brothers : 
an 

(c) In 1890 Atra's nime was struck off 


from the mutation regiater relating to hig 


father's land in consequence: of hi pti 
by Nathu. i . ` » M 
‘These spécial eircumstancsa eannot be 
whish is opposed to 
It was open to the 
a speeial custom, but 


the’ general euatom, 
defendant td eatablish 


on the’ findings of the Oourts below an. 


attempt-to establish: thg alleged. au&tom 
failed. No spesial опвёот having been 
established -the' gift must fall to the ground 
There is not safficient the 
reoord to support the contention that ‘the 


material on ‘the . 


original tribal bond has basn broken and that . 
a sonles3 proprietór hag an unrestricted right - 


of alienation. 


‘The argument that the gift must be held - 


to be valid on the ground of servicsa ‘réndered 


by. Atra to Nathn also eannot ‘prevail, besansa 
the: rule ‘requires that i 
be valid -in: return for 
in- favour of an agnate, 
in: no 
agnata. 


servicas must ра 
and Atra, appellant, 
sense be said to be an 


the gift in order to ў 


- After considering all the cireumstaness of 


the сазв;. we- 


-entirely agree with . the ` 


view taken by the learned Distriat'Judgo, ` 


We accordingly 
costs. | 
(WE, -> m & 
E Appeal dismissed, 


dismiss the appeal with 


a 
DM 
E 


ALLAHABAD. HI 
ае BULL ВЕМСНО ОЕТ 3 
"Матвгйомтаг Rereranoa №о,.11 op. 1921. 
Frevint:—Sic"Guimpood: Mess, ‘ex, Oki, 
reseni:— Sir Grim woo ears, Kr., Ohi 
Justise, Mr. Justice Walsh an eau 
res ` Kanhaiya. Lal. 
o! - HOWARD —Piritioner,. .:. 
won UR HOWARD—~ Везрояркит. 


iDivorce cases Procedure — Deóree nisi, grant of, 


Mr, Justiog.. 


ч 
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In ali divorce cases, the petitioner should go into 
‘the witness-box, be sworn and prove his case, 
because, amongst other things, the Judge has to 
satisfy himself whether there is any collusion 
between the parties and whether the patition is 
honest and true. 

A decree nisi cannot be granted if the Ворте рго- 


. ` cedure is not followed. 


Reference.' 
Mr. H. A. Howard, for the Petitioner. 


JUDGMENT.—On the 24th of August’ 


1921, Mr. Sherring, sitting as District Judge 
at Luoknow, granted a decree nist to William 
Fitzroy Howard, Тһе petition set out the 
marriage, the cohabitation of the parties, and 
tke birth of a child, and ‘tha 
death of that ehild, and then alleged that 
on the 4th August 1917, and on other days 
between that and Desembar 1920, ths wife 
eommitted adultery: with Thomas Daennot, 
the oo-respondent, "with whom she із living 
now enl has an illegitimate obild by him." 

There does not appear to be оп the record 
any answer by the respondent or eo respondent. 
The next document we have after tha ragister 
of marriage is one whieh is headed. "In 
the Court of the Distrist’ Judge" The 
guit is dessribedas "Regular Snit No. 4 of 
1921" and seta out the names of the parties 
and then states: 
and the eo-respondent are present, " Then 
it immediately bagins by saying that‘ * Doria 
May Howard, the respondent, states that she 
was married to the petitioner on the 24th 
of April 1916, at the Roman Catkolis Church, 
Lucknow, Then .she admits that she 
gave birth to a female ehild on July 3rd 
1920, and that the petitioner is not the 
father. She denies ever having had son- 
nection with the во respondent. Thomas 
George Dennet denies ever having had 
Gonneetion with the respondent sinca her 
marriage with the petitioner. Mr, Ali Ausat 
states that he does not wish to take action 
ав regards the oeo-respondent and olaims no 
damages against him, The co-reapondent 
admits that he lives in Lucknow." ` That is 
apparently the whole of what Mr. Sherring 
thought to be evidence in the case. On 
the eontrary, not a word of it is in evidenee, 
In all divoree eases the petitioner must 
come into the witness-box, petitioner must 
be sworn and he must prove his ease, be- 
, e&use, amongst otber things, the Judge has 
to satisfy himself whether thera 
golusion between the parties, and he haa 
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subsequent ` 


“Petitioner, the respondent. 


is any. 
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further to satisfy himself ав to ihe eemplete 
horesty and truth of the petition. Here 
the petitioner does not appear to have gone 
into the witness-box. . The respondent does. 
по appear to have been put on oath пог 
does the oo respondent, and in -this state of 
cirsnmstanees, Mr. Sherring tkought. that 
he was entitled to grant the petitioner a 
deeree, We are of. opinion that the desree 


“nist must be set aside and, baving regard 


to the admission of Mr. Ali Acsat, the peti. 
tioner may find himself in a diffisulty in 
regard to the institution’ of another suit, 


‘because if he now eommenees fresh proceed. 


ings and makes Mr. Dannet co-respondanf,. 
some question will naeessarily arise аз to | 
what happened when, on the 24th of August 
1921, Mr. Ali Ausat was content that the 
eo-respondent should be dismissed from the 
suit and that the deeree nisi shou'd be 
passed upon the basis that the child born 
on the 8rd of July 1920, was the ehild of 
some unknown man. In -the cireumstano:s8, 
Mr. Howard is at liberty, if he is co minded, 
to file в fresh petition, but he must 
inserb in that petition a statement of the 
institution of this suit and ita result, that. 
із in acsordanae with the divorces practise 
as it prevails in England, and if he proposes 
to proseed on‘the basis of his wife's adul- 
tery with а man unknown, he must obtain 
leave from the Court to dispense with tke. 
making of & eo respondent. At the same 
time, we think it right to point out that 
this ease, both as regards the materials 
in ths petition and ‘ag regards the  state-. 
ments of the parties, leaves us in some 
doubt as to the good faith of the parties, and 
it ia very  neaessary, if there is another 
attempt of Mr, Howard to obtain a decrae 
nisi, that he should pub the whole of hia 
ease in the greatest fullness in detail before 
ihe Court, Тһе deeres «sí ie, therefore, set ` 
aside. We direst that а copy of this 
judgment bs sent to Mr. Sherring persone 
ally by registered post. i 


N.K, Decree nisi set asids, 
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NAGPUR JUDICIAL COMMISSIONER’ 3 
COURT. И 
Secos С.у, Аррклт, No. 184 or 1921, 
September 9, 1922. 
Present: — Mr. Batten, J. O. > 
. BHIOK A ax» ANOTHER — PLAINTIFFS— 
APPELLANTS 
> versus — 
SHAIKH AMIR AND OTHERS— DEFENDANTE — 


RESPONDENTS. Е 
Transfer of Property Act (IV of 1882), з. 58—Mort. 
` gage-deed — Consideration old debt—No stipulation for 
re-payment—Poasession of property given to mort- 
gagee— Mortgagee not made liable to account for pofits 
—Mortgage—Lease—Olog on equity of redemption— 
Equitable relietI— Discretion—Usufructuary mortgage — 


Term fixed—No condition for account—Redemption . 


automatic ajter expiry of term fixed, i 

A mortgage-deed was execntedin consideration of 
an old debt. It contained no provision under which 
power was given to the executant to pay off the 
amount. The mortgagee was put in possession 


of the property, but he was not to be accountable to 


. the morigagor for ils profits : 

Held, that the deed was one of lease and not of 
mortgage. [p, 512, col. 1.7 

Relief against an agreement forming a clog on the 
equity of redemption can only be obtained if such 
agreement is impeached within a reasonable time. 
It is an equitable relief which should not be granted 
ав а matter of course,[p. 512, cols, 1 & 2.] 

A usufructuary mortgage which is for a fixed term 
and without any provision for accounting ‘is of the 
nature of an. anomalous mortgage which automati- 
cally redeems itself at the end of the fixed period, 
[p. 612, col. 2] | 

Appeal:from the decree of the Distriet 
Judge, Nimar, in Civil Appeal No, 171 of 
1920, dated the 15th February 1921. 

Mr. У, Bose, for the Appellants. . 

Mr. М, Gupta, for the Respondents. 


JUDGMENT.—This appeal arises out of 


& suit for redemption of what the plaintiffs 


call a usufructoary mortgage, dated the 9nd . 
October 1880. The material portion of deed | 


may be translated aa follows :— 
“Mortgage-deed executed in favour of 
Hasan Battu of Pokharni by Kanhiya Sad, 
` disciple of Zapa Sad Rajput of Pokharni, 
‘ now ‘at Sohapur, to the following effect; 
Hs. 400 is due on aesount of an old mortgage- 
bond. I mortgage in lieu thereof malik 
makbuza land No. 72, area 16 aeres 3 roods, 
cultivated and uncultivated, with 30 mango 
trees and a well at Mauza Pokharni, Pargana 
"Harda, and stipulate as follows; Jn lieu of 
the amount yoa should eultivate the land up 
to the cropa of the fifteenth year from the 
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eurrent year, that is Sambat (1937) (1880. 
81 A.D.) Sambat 1652 (1895.16) ard pay 


"vent direstly to Zemindar from the profits 


of theland. Ycu should recover your amcunt 
from the remaining profits of the land. No 
amount shall bs due by me to you after the 
stipulated period of fifteen years. The land 
shall ba in your possession without any inter- 
ruption after the stipulated period of fifteen 


. years (ending with) Sambat 1952, After the 


stipulated period of fifteen years ycu may 
cultivate the said land yourself’ ог geb it 
eultivated and may take the income of the 
trees. I will take from you Rs. 40 а year in 
two i?sds on account of the land and the 
mango trees. I will be liable to the Zemin- 
dar. Now the land shall continue in your 
possersion and in that of your heirs in 
aecordanca with this very stipulation, 
Neither myself ror my heirs ean remove {һә 
land from your possession," . 

The learred Munsif found, witkont giving 
any reasons, that this document was a morte 
gage-deed and not a deed of lease. Tha 
learned D:strist Judge found that the deed was 


. & deed of lease and not a deed of mortgage. The 


following are the reasons whieh he gave :—~ 
“7, I think that the dccument in suit mush 
be. held to be a lease, and not a usofruetuary 
mortgage, inasmuch as. on the execution of 
the said doenment, the debt was wiped out and 


: there was no appropriating of the Trecalpts 


from the land to gradually pay off the:debt, 


` The document eannot, therefore, be held to 


be а usufrustuary mortgage under section 58 


; of the Transfer of Property Ast. | 


.8. Daolat Hai v. Sheikh Ohand (1) enn be 
distinghnished on the ground that in that 
ease the debt was.still subsisting after tha 
exesution of the doeument, and was to be 
paid off before the eondition of perpetual 
tenaney eame into operation. 

‚10, Tukaram у. Ramchand (2) has been son- 
Bidered in Bent Prasad v. Mul Ohand (3) 
wherein it has been held that a doeument 
may amount to a lease, even though the con- 
sideration consists of an advanee made before 
the date of execution, . А 

12. Ав І have held the dosument to be 8 
lease, it follows that no suit for redemption 


san lie." 


(1)i81 Ind, Cas, 869; 11 N. L. R. 180 at p. 181, 
@) 26 В. 252; 8 Вот, L. R. 778. 
3)16 Ind, Cas, 817; 6 N, 1, В, 65, 


bige 
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The learned District Judge stated that a3 
the dosument is a lease, it’ followed that no^ 
suit for redemption lies; and.he- dismissed the- 

. Buit,- = 
In appeal it is urged that the deed i is a deed: 
ОЁ mortgige-and not а Івазе and that-the'cove» * 
nant inthe deed that the mortzagea and һіз х 
' heirs-were:-to- remain in: possession after the: 
mortgage pariod aa perpetuallessess wasa clog . 
on.6he.equity:.of redemption and that, thara»: 
fore, was not a bar to a suit for redemption. 2 
In support Of the eontention that the deed is: 
а deed of. mortgage, reliance is plased oa my: · 
ruling in Daolat/Rat v, Sheikh Ohand (1), bus: 
the deed in &hat sase was clearly &'mortgage,- 
as 16 contained a:provision under whioh power - 
was-given to the exesutans of the dead to pay 
off the amount whieh was the sonsideration 
` for the:deed. There is-no sush stipulation: 
in the. present. ease, and’ it is difficult to dis- . 
tinguish the terms of the present deed from . 
those’ of the deed referred to in Nidha’ Sah 
v. Murli- Dhar (А) where it- was held that an 
ostensible: mortgage in eonsideration of a sum- 
made up. partly. of: past: advances was not: 
mortgage:but a-grant of land ‘for:a fixed term: 
free of rent. [n Bent Prasad v. Mul Ohand (3) : 
it was held that a-dosument шау amount. to 
a lease even though: the consideration sonsista" 
of an advance made bafore the: date of exesn-~ 
tion. In-this case no acsounts were: to be-ren«- 
dered or required. I am, therefore, of opinion. 
that- the first: part of the. deed тав A’ ‘lease and: 
not a mortgage.:. 

‘But even if; the dead. were hel: to be ас 
mortgage, I am of opinion. that tbe plaintiffs’. 
could-not steseed: in: this. опвб; It has. been 
observed:by. Sargent; ©. J., in Subrao- Mans“ 
geshaga-v; Manjapa Shetti (5): "The general. 
rule as-to agreements of this nature between 
mortgagor: and. ‘mortgagee ia: stated very 
broadly by Lord Redesdale in Hickes * у. Oooke. 
(6).in the;follówing: terms :— 'No agreement | 
between. mortgagor-and::mortgagee for. & 

à benefieial- interest- ont: of the. аас 


premises (saoh-as a Левае) where the mortgage. : 


sontinuss,. ought- to: stand, if. impeached: . 


within reasonable time, from tbe great-ad--: 


vantage -whieh the: mortgagee: has over the 
other.party<in.sueh:a transaction,” 


(4) 25 A, 115; 5. Bom. L. R» 111; C. W. N. 289; 80 


L A. 54; 8 Sar, P О, J, 485 (Р. C.). А 

(5) 16-В, 705;.5 Ind. "Рес, (м, в.) 948. ` 

` (6) (1816) 4. Dow, 16 me 95; 16 R. Bi d; 3.8. В. 
1074. e 
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against anagroemant forming a olog upon the 
equity of redemption cın only bə obtained 
if sueh agrósment is impeashed within reason- 

` able time. Iiis an’ equitable: relief which 
should not ba grantad as “a matter of course, 
Tt cannot. be вела Һа; ій -thist ‘ease, the-ares- 
mont for a perpetial `1ёзве ` was ‘impeached 
within reasonabls timo, ‘for the 'daed was " 
exedníed in 1880 and: Ши suit: was -brought ` 
ia 1920. 

"There is anothers taasan? Miss the plaintttts’ К 
suit ‘Should’ fail. “The шаш it:.it6.ie -. 
a, mortgege,- is. for - - fixed." term ~, 
and without any: ‘provision: for. ‘aseciintings „Tt: : 
is not, sttistly- speaking, a` usüffüstuary" Е 
mortgage whieh із one in. whieh: possession i is | 
given until payment of the mortgage. money, 
bui is of the-natüre"of -an-anomalfous" wort- 
gage: such - 'a'mortgage aütomatisally rodeems* 2 
itself‘at the end of ‘the ‘tiked period? and, the - . 

parties have, 88.5 matter- of faot, treated “the -. 
mortgage as having been redeemed’ in’ 1895, - 
The plaintiffs have: admitted: the- correstnéss Т 
of the asoounts furnished by the defendanta ` 
aesording to whieh the mortgage-was treated» 
as aubsisting up to~the- year 1895, i whereas? 
from1896: to 1919 ‘the’ defándánte: have: ‘been - 
paying а. rent of’ Rs. 40:8 ear” to’ the 
plaintiffs. The plaintiff's: predéecssova: have;~ 
therefore, treated the: mortgage. аз having been? 
satisfied in: 1895 and =:have~ beso" "aesepting: 
rent under the permanent lease from ‘thé- 
defendants for 24 years. It is, therefore, oùt 
ofthe: question for’ the. plaintiffs to came: 
forward now: and sey: that the mortgegs is 
still subsisting: and: to ask that’ the’ lease 
whieh they'havé- baen rüóoguising for 24 
years should ba treated as a elog . on the 
equity of redemption, 


‘The appeal is dismissed with абве, Ё e 


.€« 
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‘MADRAS H.GH COURT. . 
SEOOND Оту. APPEAL No. 1499 o 1920, 
Огт, Buvisiow Paritiox No. 682 or 1920, 
i Maroh '33. 1922. 
с Present :—Justice-Sir William Ayling, Kt., 
“and Mr, Justies Odgers. 
MUSALIARAKATH MUHAMAD alias 
BAVA—Derenoast No. 5— APPELLANT 
verus 07 : 
M, R. RY. MANAVIKR&MA, THE ° 
ZAMORIN RAJA AVERGAL, Represented 
BY тав OOURT or WARDS, AGENT ax» - 
ESTATE COLLECTOR, K, SRINIVASA 
* | RAO AVERGA— PLAINTIFFS AND 
DEFENDANTS Nos. 1 то 4 anp 6 то 13— 


RESPONoENTA, 

“Civil Procedure Oode (Act Vof 1908), О. XLI, v, 17 
—Appeal, hearing of—Vakil simply instructed о ask 
for adjournment—Appearance — Dismissal on merits— 
Second appeal—Procedure, 


Where a Vakil is not instructed to argue a case 
‘but only-to apply for. an adjournment, there is no 
appearance. [p, 514, col. 1 ] 

Satish Ohandra Mukerjee v Ahara Prasad Mukerjes, 
840. 408; 11 OW, N. 829; 50. L J, 247; 2 М.І. T. 
128 (P. B.), Venkatarama Aiyar v. Nataraja Atyar, 
18 Ind, Cas 860; 24 M.'L.J. 235; 13 M, L. T. 140; 
(1913) M. W, N. 16%, followed. 

Where on the day fixed for the hearing of an 
appeal the appellant is absent and his Vakil has no 
instructions to argue the appeal, the Court .can only 
make an order of. dismissal «for - default under О. 
XLI, r. 17, and has no power to dismiss the appeal 
on the merits. Гр. 515, col,.1.] - 

Mohesh Chunder Bose v. Thakoor Doss Gossamee, 20 
W. В. 425, Satis Chandra Mukeriee v. Ahara Prasad 
Mukerjee, 3% 0. 403; 11 О, W. N, 329% 6 0. L. J, 247; 
'2 M, L. T, 123 (И. B, ), followed. 

Mangar Singh v. Bharat Prasad, 51104. Cas 46, 
. Daulat Singh у. Srinivas Prasad Singh, 57 Ind. Cas. 
* 76:2 v. L, T. 30, referred +о. 


The change of language from “shall be dismissed" 
to “may be dismissed" in O, XLI, r. 17, Civil Pro: 
cedure Uode;is not intended to alter the law ав it 
ptood before the new Oode.j p. 515, col, 2.] 

Where an appeal is dismissed onthe merits for 
default of ‘appellants appearance, and’ the remedy 
under O. Xul, r. 19 is ineffective and the appli- 
cability of either section б. or section 14 of the 
Limitation Act is doubtful, the proper -course for 
the High Court in second. appeal, із to set aside 
the decree of the lower Court as ‘ultra vires and 
direct it to restore the appeal to its file and dispose 
of it according to law, [p. 515, col. 1.]` 


‚ Second appeal against the civil revision 
petition praying the High Court to revisa 
a deorea of the Court of the Sabordipate 
Jadge, South Malabar at Palghat, in Appeal 
Sait No. 72 of 1919 (Aopaal Sui: No. 224 of 
1919, Distrist Cours) .ptéferced "agaiust. a 
dearos of the Court of the Additional 
i 33 
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‘Distriet Мапа, Tirar, in Original Suit No: 


354 of 1917. 

Mr. К, Р. M. Menon, for the Appellant, 

Messrs. О. Madhavan Nair and K. P. Rama» 
krishna Aty:r, for the Respondents, 

JUDGMENT. 

AYLING, J.—Appellant (and petitioner be- 
fore us) was the 5th defendant in Original 
Suit No, 854 of 1917 on the fila of the 
Court of the Additional District Munsif 
‘of Tirar whieh was deereed in favour of 
plaintiff. He preferred an appeal whioh 
was posted for disposal before the Sub- 
ordinate Judge of Palghat on ‘10th 
Fsbruary 1920, On that date, as appears 
from the record,-appellant was not present 
but a Vekil, Mr.'V. Sivarama Panikkar, hold. 
ing vütatàt frem híra was present ia Court 
and applied for an adjournment (Miseellaneous 
Petition No. 378 of 1920). This was refused, 
As farasI can gather, ho seems to have 
theo simply informed the Court that as he 
had no -instrustions or papera, he сопа not 
argue the appeal’ and to have taken no 
further parb ia the proceedings. In these 
sireumstances the Subordinate Judge, instead 
of at onee dismissing the appeal for default 
under О. XLI, r. 17, considered the evidense 
bsaring on appellant’s elaim with reference 
to his appeal memorandum (I use his own 


words) -and dismissed the appeal with 
возів. 
Мг. K, P. M. Menon sontends that it 


was:.not sompetent to the Court to inquire 
into the merits of thesase in the absensa 
ot appellant: and his Pleader ; but only to 
deal with-it under-O. XLI, r.-17 against 
an order under ‘which ho would have right of 
application for re-admission under r. 19, 

I think. in the ciraumstancss set out 
above, · те -ennot distinguish the cise from 
one in whieh the appellant was absent and 
entirely unrepresented. To all intents and 
purposes he was unrepresented, for it is clear 
that "Mr, Sivarama Panikkar was only 
instracted t» apply forau adjournment and 
was in no position to pretend to argue the 
merits of the -appeal. As appears from 
the order on Miseellaneous Petition No, 378 
of 1920-he had not studied the appeal and 
had been given no papers, The case is 


:presisely similar бо -that in Satish Ohandra 


Mukerses v, Ahara Prasad Muykerjee (1) in 


— (1) -81.0,.403; 11 O, W. N. 829; 5 C. LJ. 21 M, 
L. T. 128 (F В). р 


- 


‘of the appeal on its merits. 
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| which à Full Boneh of the Oaloutta High 


Court held that the party must be deemed to 
be unrepresented. . 

Our attention was drawn to а саве of this 
Court, Patinhara Tarakatt Rana Маттай? `v. 
Vellur Krishnan Menon (2), in which i in some- 
what similar cireumstances a Benah of 


-thig Court held that the Court was bound 


to write а judgment and apparently to dispose 


of this- ease has been diseuseed at page 414* 


"of the report of the Calcutta case; and it 


has been treated as merely a pronouncenient 
аз to the correct course to be adopted. 
where it is found asa faet that there was 
no default, The judgment starts off by 
saying that in that ease there was no default 


‘and leys stress оп the fast -that the Vakil 


did not withdraw from the case. I -think 


` we are justified. in deslining to treat it as 


an authority on what constitutes default: and 
I observe that in a later sase, Venkatarama 
Aiyar v. Nataraza: Adyar (3), another Bensh 
of this Court has held, without reference 


. to it, that whete the Vakil was not instructed 


. ment to be undesirable peer from ita alegality, 2 


to argue the case but only to apply 
for an adjournment there was no appear. 
ance. 

Proseeding ‘then on the footing that sibel: 
lant was ünpresented was it eompetentto the 
Subordinate Judge to go into the merits of 
the ease Р 

It seems to be slear law that under the 
Codes preseding the present Code an Appel- 
late Oourt in such sircumstanees had no 


‘power to go into the merits :—Vide Mohesh 


Ohunder Bose v. Thakoor Doss Gossamee. (4) 


.quoted with spproval in Satish Ohandra 


Mukerjes v. Ahara Prasad Muksrjee (1). 

For respondent itis contended that the 
law is different-.under the present Code, 
beeause the wording of seetion 556 of the 
old Code "shall ba dismissed ' " hag been 
ehanged in О. XLI, т. 17 into “ the Oourt 
may make an order that the ‘appeal be 
dismissed.” The question is whether this 


change of language was intended to throw | 


open the door to a course whieh the 
Courts had held under the. preseding enaat- 


' (2) 26 M. 267. 
(8) 18 Ind, Cas, 860,24 М, 1, 2,2885; 18 M, L, T; - 


: М0; (1918) М. W. ЇЧ. 165. 


(4)20 W.R, 495. _, 
* Page of 84 0,—[04.]. 
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vide Мей Chunder Boss Y. "Тойдо, Doss 
Gossamee (4). 


It is quite possible to give offest to the ` 


change from," shall” to “ may " without 
going to this length, "Under the old Code, 
the Court apparently had no power to adjourn 
the appeal iu order to: give the absent 
appellant a further opportunity: to put in 
an appesrance. 
course is certainly open toit, and I oan see 


‘no reason why this, latitude should not have 
.been the objeat of the shango. 


The objestionsto allowing an appeal, ‘to 


be rejected on its merits without hearing . 


the appellant remain the sameas when Sir 
Richard Ooush - wrote his judgment in 


Under,the present Code that © 


Mohésh Ohunder Bose v. Thakoor Dass Gos- - 


samee (4), and it seems to me that to allow it 
might expose an appellant to a prjudise whieh 
could hardly have been contemplated. What 
remedy is open to an appellant-who has been 
“unavoidably prevented from appearing at the 
hearing, but whose appeal has been gone into 


and desided” against him on its merits P If - 


the Court's . order is not ‘to .be. treated ae 
one under O..XLI, r. 17, r. 19, which provides 
for re-admission, can’ have no applieation, 


"The only possible remedy for such an appel- - 


lant that is suggested. is an application for 


review. But itis by по means clear that - 


‘sush -an application would lie in view of the 
provisions of O. XLVII, r. 1, and in any case 
it could only be entertained: by the same 
Judge as dismissed the appeal. Moreover, 
there would be no appeal against the rejection 
of the applisation for.review, such as is 
provided in the case of an. applisation under 
o. XLI, xr, 19. - 

.There is very little authority on this point, 
probably ‘because it is most unusual for an 
Appellate Oourt to ‘go into the merits of an 
appeal liable to be dismissed for default, 
We have. only been referred to two decisions, 
esch by a Single Judge of the Patna High 
Oourt ‘one on eaoh aside. · These are Mangar 


Singh v. Bharat Prasad (5), and Daulat Singh. 


v. Srinivas Prasad Singh (6), Neither, if 
I may.say so, with respact contains ‘much 
diseussion of the point, 

For the reasons above indicated, I think, 
the Subordinate Judge had no powerto go 


| (5) 51 Ind, Cas, 40. 


(6) 57 Ind, Cas, 76; 2 P, І. Т. 86. 


> Ҹо], LXIX] 
MUSALIARAKATH MUHAMMAD t. MANAVIERAWA, 


into the merits сё tte appeal as he has done i in 
this саве, 
The last point fcr determination is a 
order we should pass in the matter. It bas 
been suggestsd. on the authority of the 
, Oalentta eases: quoted above that we must 
treat the order as one passed under О. XLI, 
f. l7 and refer the appellant-petitioner to 
bis remedy under r.19. Itis by no means 
certain that. after this lapse of time that 
remedy would be effeetive. The time for appli. 
sation under r. 19 (one month) hae, of eourse, 
long expired, and it is doubtful whether, if 
an applieation were filed now, either section 
' бор section 14 of the Limitation Aat would 
enable a Court to exeuse the delay, We 
think, we sre not precluded from taking 
another sourse, The order of the Subor- 
dinate Judge is on the face of it an order 
dictated by a consideration of the merits of 
the case and, as. we hold, an illegal order. 
Such eonsidération of the merits would be 
irrelevant to an order under О. XLI, r. 17. 
‘We, therefore, sst aside the order of the 
‚ Subordinate’ Judge dated 10th February 
1920 as ultra -vires and direct him to restore 
the appeal to file and dispose of it aesord. 
ing to law. Coats in this Oourt will be sosts 
in the eause. 

Ораквв, J.—The duestion in this appeal 
is whether the Subordinate Judge was right 
in discussing the case ^on its merits and 
dismissing it thereon instead of merely 
‘passing an order of dismissal of the appeal 
for default under О. XLI, т. 17. This would 
‘entitle the unsuccessful appellant to apply 
for re admission ‘of the appeal under r. 19 
‘of the same Order. In this ease the appeal 
was rot argued as the appellant had 
given no instruetions to his Vakil, though 
the appeal is said to have eome оп ‘їп the 
'presenee of Mr, Sivarama Panikkar, Vakil 
for the appellant,’ The Vakil was, therefore, 
eerlainly present and I must assume that he 
informed the Judge (as appears from the judg- 
‘ment) that he had no instruations and could 
‘not proeeed fnrther, In Satis Ohaniva Muker- 
fee v. Ahara Prasad Mukerjee (1) a Full Bench 
of the Oalcutta High Oourt held that an 
application by а Pleader who is instruoted 
to apply for an-adjournment which is refused 
is ‘not an appearance within the meaning of 
the Civil Procedure Code and that a dismia- 
sel in such eases is for default. In 
Venkatarama Atyar v. Nataraja Atyar (3) it 
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"was held that there was no appearanse where 
the Pleader only applied for an adjournment. 
In Patinhara Tarakait Rama Mannads v. Vollur 
Krishnan Menon (2) the Pleader for appellant 
appsared and asked for an ajournment 
which was refused. He did not withdraw 
from the ease. Held by the High Court that 
the Judge was bound to write a judgment 
and conld not dismiss for default. This 
appears to meto be an entirely different вавэ 
and is not applicable to the, facts of the 
case before us, a8 the Oourt there held that 
there had been an appearance. In Mangar 
Singh. v. Bharat Singh (5) & Siogle Judga 
of the Patna High Court held that where а 
Pleader intimates he haa no instrustions, 
the proper sourse is to dismiss the appeal 
for default, In Daulat Singh v. Srinivas 
Prasad Singh (6) a Single Judge of the 
same High Conrt held that when appellant 
fails to appear the Oourt has: power to 
deaide on the merite. The earlier ease is not 
referred to and in neither of these Patna eases 
are aby eonvincing reasons for the decision 
given, With  respeet I do nof think they 
ваггу the matter further and І thiok if 
must be taken that an appellant represent- 
ed by a Pleader whosays he has по instruc- 
tions and cannot proceed has not appeared. 
Under section 556 of the Code of 1882 
the Court was bound todismiss an appeal 
ifthe appellant did not attend ; the word 
used in О. XLI, г. 17 ів“ may”. Does 
this -mean that the Court mey deside the 
case on the merits Р If it doss, the desision if 
against the appellant is only open to review 
under О. XLV.l,r. 1 and the only clusa 
appliaable would be “any other sufficient 
reason.” 1 think it very doubtful if tha 
Court would apply this elanse in whieh 
oase the ‘appellant who (or whose Pleader) 
might have some quite legitimate. ground 
for failing to appear at the hearing of the 
appeal would be left without.remody there 
being no appeal from a refusal to review. 
In my opinion it cannot be said that tha 
word “may” was inserted in the present Code 
in order to bring about thess serious son- 
sequenses but more likely in order that the 
Court might exereise its diseretion whether 
or not to dismiss the appeal forthwith if 
the appellant or his Pleader for one reason 
or other were not present when the appeal 
was called on and, tnerefore, doas not mean 
that the Court is entitled to deside the 
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ease on the meris under saobh sircam- 
stances.” The point is apparently almost a 
nivel one and naturally. во, as it would only 
be rarely that a Julge under sush eiroum- 
stanees would feel called upon to deal with 
the casa on ifs merits which under the 
present cireumetarces tho Subordinate айда 
was not entitled to do. I, therefore, think 
that the judgmeat ofthe Subordinate Judge 
must be treatad аз оло withoat jurisdie- 
tion. 

I agree with the ordsr proposed by my 
Lord. 

V, х, Y. 


в. D, -Decres get aside, 


LAHORE HIGH COURT. 
MisogprAwEOUS S&cos» Oivi Appeat No, 2040 
- or 1921. 

-March 7, 1922. 
Present : —Mr. Justice Abdul Racof. 
ISHAR SINGH—DzosEE- HOLDER — 
PLAINTIFF —APPELLAST 

' .TETSUS 
PESHAWRI RA! ARD ANOTARR— 
Јоромент- DEBTORS — DEFANDANTS— 
RisPONDENTIS, 


. Pre-emption decree—Failuie to deposit full amount 
of decree, effect of. M 


Plaintiff obtained a decree for pre-emption on 
payment of a certain sum. He was also awarded 
his costs. He paidin the sum mentioned in the 
decree less the amount of the costs awarded to him. 
On appeal the amount of thé price was raised by 
compromise and the decree expressly declared that 
the parties were to bear their own costs in both 
Courts. Plaintiff -paid the amount by which the 
price mentioned in the decree of the Trial Court had 
been raised, but ‘he failed to pay in che amount of 
costs deducted by him in the lower Court : 

Held, that the decree had not been sufficiently 
complied with and plaintiff's -suit must, therefore, 
stand dismissed, [p. 617, col, 1.] 

Balmukand v. Pancham, 10 A. 400; A. W. N. (1888) 
74 13 Ind. Jur. 73; 6 Ini, Dec. (N. в.) 269, Ali Husain 
v. Amin Ullah, 15 Ind, Cas; 387; 10 A. L. J, .58; 84 A. 
598, Bhagwana v. Goru, 6 Ind, Сав. 954; 56 P. R. 
1910; 188 P, L.R. 1910; 166 P. W.R. 1910, dig- 
tinguished. , : > 

Missellanaous, second eppeal from an 
order of the District Judge, Gujranwala, 
dated the 5th July 1921, affirming that of 
the Additional Marsif, Ssecná Olase, Gajrat, 
dated the Slat January 1921, . 
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Lala Jagan Nath, for Mr. И, D. Puri, for 
tke Appellant. | 

Sheikh Nias Al and Lal Mul Chand, B.S., 
for the Raspondentsa, Р е 

JUDGMENT.—The facts giving riss to 
this second appeal may be summarised a8 
below :— . 
' Onthe 26th Jaly 1520 а decree for pre- 
emplion-was passed in favour of the plaint- 
iff-appellant on payment of Rs. 384, 
Rs, 2 2-9 were desreed to the pre-emptor ав 
costs, 3let of August 1920, was the date 
fixed by which the money waa to have been 
paid in, Onthe 19th August 1920 the pra- 
emptor paid in Rs. 3é1-14.3, that is to say, 
he deduoted the amount of sosts from the 
price which he had been ordered to pay. In 
appeal on the i3th November 1920 the 
amount of the price was raised to Hs. 470 
by sompromise. 13th of December 1920 was 
fixed fcr payment. . The Oourt passed’ a 
decree in acsordanee with the compromise 
and further ordered that parties were to 
boar their own e2stsin both the Courts below. 
On tte 9th of Desember 1920 the plaint- 
iff deeree-holder only deposited Rs. 86-2.9 
more which, added to the amount of 
Rs. 881-14 3 already deposited, brought the 
total to Rs, 468.0.3. Therefore, there was 
a deficiensy of Rs. 2-2-9, It has been held 
by the lower Appellate Court that owing to 
this defisioney in payment the suit of the 
plaintiff decrea holder stood dismissed. 

Is second appeal it is eontended that the 
view taken. by the two Courts below is 
opposed to desided вазев. Reliance is planed 
on the ease of Balmukand v. Pancham (1), 
and a'so upon 41 Husain v. Amin Ullah (2). 
Bath those oases are, however, clearly dis- 
tinguishab'e from the present вазе, In 
the former casa the full amount ordered by 
the Ocurt tə b) paid as the prioe was 
depesited in Ocurt. Subsequently the pre. 
emptor execuied his desree for sosts and 
drew ozb ‘tbo amount of costs deereed 
to him The prise was enhanced in appeal 
aid tLo parties were ordered to bear their 
own coste, The plaintiff-deiree-holder de: 
posited the additional amount of the price on 
the hypothesis that the whole price desreed 
by the first Court had already , basn deposit; 
ed. The question raised was that the amount 

(1) 10 A. 4^0: А. W.N (1883) 74; 13 Ind: Jur, 78; 
6 Ind, Deo. in в.) 269, А 

(27 15 Ind, Cas, 897; 10 A, L. J. 158; 34 А, 593. | 
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had been reducad by the withdrawal of the: 


amonnt of costs bat ав originally the full 
decretal amount had been paid in and the 
amount of costs had been drawn ont by the 
exesution of tbe'desree, the Allahabad High 
Oourt held that this wasa sufficient eompli- 
arcs with the decretal order. To the same 
effeetis the decision in Ali Husain v. Amin 
Ulla (д), Та the present ease, however, the 
facts are different, in this ease the plaintiff 
did not deposit the full amount of Rs. 384, 
fixelas the prise to be paid in, He only 
deposited Ha, 3 :1-14-3, On the passing of the 
appellate dearee it besame clear that in 
order to-make ‘np the total amount of 
Rs. 470 the plaintiff would hava to pay back 
the amount cf costs whish he had witb- 
drawn. Tha learned Counsel for the appel. 
lant has relied also on Bhagwana v. Goru 
(3) bat the decision in that ease is based 


. entirely on the rule laid down in the two 


Allahabad cases, The learned Judges of the 
Punjab Obief Court did not noticas the diz- 
tinstion between the fae's of the Allahabad 
osses and thcsa of the oasa which they had 
to deoide. The prasent cass, ho sever, 
rtands upon a different footing from the 
saso decide] in Shagwane v. Qoru (3). 
Here the amount of Re. 470 was fixed 
by the Courtin pursuanse of a eompromise, 
Aecording to the sompromise, the plaintiff 
had undertaken to pay Rs. 470, and in 
strict somplianee with the compromise desree 
the plaintiff ought t» have paid in the 
full amount, the decree having made it quite 
clear that the parties were to bear their own 
coste. 16 eould never have been sontem- 
plated by the partise, when. they sottlei 
their dispute by a eompromiae, that the 
plaintiff was to deposit only Rs. 458-0-3 and 
that the defendant way to resover the balanoa 
of He. 2-2.9 by institutiog proecedings in 
exesution for restitution of sosts, 

I, therefore, uphold the derision of the 
Courts below and dismiss the appeal with 


.вовёв. 


Z. К, Appeal dismisied, 


(8) 6 Ind.Cas, 954; £6 P.: В. 1010; 138 P.L. В; 
1910; 166 PW, R..1910..— , _ . t ў 


MADRAS HIGH COURT. 

Отг Appeats Nos, 94 AND 95 or 1991, 
September 25, 1922, 
Present.—Mr, Justioe Krishnan and 

- Mr. Justica Ramesam. 
UPPALAPATI SURYANARAYANARAJU 
—DEFENDANT— ÁPPELLANT 

. | gersus 
Sr Iri Sri BRUNDAVANACHANDRA 
HARISCHANDRA JAGGADEVU 
RAJAH BAHADUR GARU— 


PrarsTIFF—HRESPONDENT. 
Landlord and tenant —Tenant not put in possession 
of whole land leased—Abatement ‘of rent—Burden of 
proof. 


- Where certain villages identified by boundaries ara 
leaged, and the extent of lands does not form part 
of the consideration for the lease, the tenant is not 
entitled to any remission or deduction on account of 
any shortage in the extent of the lands delivered. [p. 
519, col. 1.] 

- Where some portions of the leased lands are not 
put into possession of the tenant, the latter is only 
entitled to remission and is not entitled to refuse to 
pay any rent ab all or to throw on the landlord 
the burden of proving what rent was payable to him. 
Proportionate abatement of rent is the ordinary 
rule. [p. 519, ool. 2.] 

Gopanund Jhav. Lalle Gobind Pershad, 12 W. R, 
109, Surendra Narain Roy v. Dinanath Basu, 86 Ind. 
Cas. 83; 48 О, 554, Meenakshi Sundara Nachiar v. 
Chidambaram Chetty, 15 Ind. Oas, 711; 23 M. L, J. 
119; 12 М, L, T. 124; (1912) М, W. N. 813, relied on, 


Appeals against a deeveo of the Diatriob 
Oourt, Ganjam at- Berhampore, in Original 
Suit No..2 of 1919. 


. Mr. К. Bhashyam Iyengar, for the Appel. 
lant. | 

Мг. 0, Sambastva Row, for the Respondent, 
JUDGMENT,— These are appeals against 
the deorae of the Distriat Judge of Ganjam in 
Original Suit No. 2 of 1919 brought by the 
Rajah of Tekkali against the defendant to re- 
c)verfrom him the arrears of rent allaged 
to be due to the Rajah under a registered 
lease-deed, Exhibit XIV, the muchilika Bx- 
hibit A, baing its eounter-part. The rentis 
claimed for Faslis 1325, 1326 and 1327, 
The main defense raised in the ease is that 
possession. had ‘not been given by the plaiot- 
iff of all the lands leased tothe defendant 
and that, therefore, the defendant was not 
bound to pay.the rent fixed in Exhibit XIV, 
but only a redueed rent, abatement of rent 
being given for the extent of the land 
whish he wat рр put in possession of 
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As regards this defense there are two mets 
of lands to consider. About some of them 
it is said that no possession was given at 
all. They son&ist of five parts. The sesoud 
consists of lands of ‘which, it is said, that the 
extent mentioned in the lJease-deed was 
not given posseesion of bnt only a mueh 
smaller extent was given. The defendani's 
ease is веб ont in his written statement 
and в list of both kinds of land is given 
` in schedule З “ёо that statement, The Dis- 
trict Judge held on a careful eonsideration 
of all the evidense. in tho. «ase that no 
claim for abatement of rent was made 
out as regards the cesond set of lands, the 
total extent of which, it was contended, de- 
fendant was not given possession of, Bub 
as regards Rotho lands in Ustapada, and 
the lands in Rukkakona and Bamsia he 
held that. it was proved by the defendant 
that, no part of these lands was put into 
his possession and that he was, therefore, 
entitled to а remission of. rent ав regards 
them, and be thus: allowed a rateable redue- 
tion of rent ealeulated on 70 Bharanams, 
the extent: of these three villegem, from the 
total extent of the rent payable. -` : 

“It ів argued before us that, the District 
Judge was wrong їп disallowing abatement 
of rent as regards the second:set of lands 
the total extent of which, aseording to the 
defendant, had not been put into his posses- 
sion, They consist of a number of villages. 
‘Taking one of them, for example, Ustapada, 


_ the total extent of this land mentioned in 
Exhibit XIV is 1925  Bheranams approxi- 


mately; the defendant’s ease is that he was 
put in possession of only 573 Bharanems 
and 10 Nanties and that he- did not get 
possession of the balance 451 Bharanams and 
10 Nauties and that there should: be арго. 
portionate redustion in rent in regard to 
that land similarly with regard to other 
Janda, such as Rampada, Saradapore, Konko- 
roda and во on; а list of whieh is, as we 
have already said, given in echedule 3 to 
the written statement. Turning to Exhibit 
XIV, whieh corresponds to, the muchilika 
Exhibit.A,i& will be seen that the rent was 
fixed in it at a lump sum of Rs. 7,351 


and.that there is no mention in the body. 


of the doeument of any thing about the 
extent; the rent wes 
referenee to the extent of the lands at all, 
‘What was leaged out were the various vil- 


not ealeulated with. 


lages identified by the boundaries given in 
the doeument. The extent, no doubt, is giver 
in the sehedule to that dosument: but only 
approximately. "We agree with the Distriet ` 
Judge in thinking thet the” extent did not 
form an item of consideration at all in 
fixing the rent of the. lands; ino ther words, 
that the lands were merely .lessed as 
villages and the rent had nothing to do with 
the astual extent, Admittedly, no measure: 
ments were taken at the time tha lauds 
were leased nor at any time thereafter. It 
ig the defendant’s cise that he found. out 
the defioieney іп extent within a month 
after he got the lands and he says that 
he went and complained to the plaintiff and 
the plaintiff promised that he would make 
some deduetion from the lease amount. 

On the evidenee on this point we are ` 
in agreement with the Distrist Judge in' 
thinking that no such application was 
made to the plaintiff. The plaintiff as 
his own witness denied that any applies- 
tion was made to him and the evidence - 
on the defendant’s side on the point is 
altogether oneonvineing, beeause the defend- 
ant was not likely to have rested content 
with a bare oral promise; if he was really 
going to geb a remissiop, he would have taken - 
care to have some writing. The witnesses 
on the defendant's side are not men of such 
ercdit that we can assept their evidenca as 
reliable when it had been rejeeted by the 
learned Digtrist Judge, It, therefore, follows 
that although the defendant knew of the - 
deficiency within а month'he really took no 
steps whatever to get any remission : on that 
ground, His conduet is thus very signifieant 
and entirely in favour of the pleintiff's ease 
that the extent of the land was not 
considered as of any importanee in leasing 
the villages to the defendant or fixing the 
rent, DN 
Further more, we have a series of letters sent 
by the defendant to the plaintiff ‘in respest of 
monies due under the-lease and there are- 
indieations in them that the plaintiff. was - 
elaiming the whole rent due to him under the 
lease-deed, Exhibit A. In defendant's replies . 
we only find excuses made for non-payment 
and offers to pay as soon, as possible. 
Nowhere do we find апу statement by the 
defendant that the monies slaimed were 
exeessive or that he was entitled to have any 
remission cr deduction on agcqunt of the 
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shortage of the lands delivered to him. 
Taking all these 
sideration we think that the District Judge 
waa right in holding that the extent of 
tke lands did not form part of the eonsidera- 
tion weighing with the defendant in exeouting 
this lease 

Furthermore, as pointed out by the 
District Judge, the amount of defioienoy of 
the lands as alleged by the defendant in 
schedule 3 to the written statement is not 
really established. The evidense to show 
that there was so mueh defisiency as the 
defendant claims is quite unsatisfaetory and 
unreliable, The Inam B Regiater, from which 
he seems to have taken his measurements, 
is, it is wellknown, unreliable for the 
eorrestness of the measurements, so that 
even as regards that part of-his ease the 
defendant cannot be said to have susseoded in 
proving it, 

Turning now to the question of the defend- 
ant nob getiing possession of any of the 
- lands leased to him in the villages above- 
named, in respest of. which the plaintiff 
has appealed to us in Appeal No. 95 of 1921 
eontesting the finding of the District Judge, 
we think’ that the Distriot Jndgeis right 
here also, for, although the evidenee is not 
as goodasit might be on the defendant's 
side that he. was not given possession, there 
isevidense in his favour of. witnesses -like 
D. W. No. 11 and D. W. No. 6 who say that 
they are in possession of those lands and that no 
` possession had been given to the defendant. It 
is true that these witnesses have not produced 
their title.deeds to support their evidenee. 
There ie, however, their oral evidence and 
on the plaintiff's side there is no evidence of 
any weight to contradict that evidenee, P. 
W. No. 1 says that the ratyats agreed to attorn 
to the defendant but he admits that he does 
not know all the riayaís and that he does 
not know the lands either. Such evidence 
is of no value whatever and, what little 
evidence there is, is in defendant’s favour and 
we must, therefore, авверё the Distriet Judge’s 
finding as regards these three items- of 
property in  Utsapada, Rukkakona and 
Bamsia that the defendant was not given 
possession of any portion of them. The 
learned -Vakil for the defendant has founded 
an argument on this regarding the -whole 
case. He says that, esitis established in his 
favour that at least some portions of the 


sireumstances into сэп: . 


-Buch lands. 


lands leased to him were not put into his 
possession, the burden of proof is on the 
plaintiff to show what lands he astually put 
into the possession of the defendant, and 
what amounts of rents are properly to ba 
treated as payable to the landlord for 
He has cited to us Gopanund 
Jha v, Lalla Gobind Perthad (1) and 
Surendra Narain Roy v. Dinanath Bases 
(2) following it. The view taken in 
Gopanund Jha v. Lalla Gobind Pershad (1) 
was sonsidered by a Bench of this Court in 
Meenakshi Sundara Nachtar v, Ohidambaran 
Ohetiy (3), where the question as to what was 
to be done when it was proved that в tenant 
was evieted from а part of the lands leased 
out to him by a person having & superior 
title was eonsidered at length. We follow 
that ruling and hold that the tenant is only en- 
titled to a remission of rent and is not entitled 
to refuse to pay any rent at all or to throw 
upon the landlord the burden of proving what 
rent was payable tohim. Ordinarily, thera 
will be a proportionate reduetion of rent ac- 
eording to area unless one mide or the othe: 
shows that the lands lost possession of were 
either superior or inferior in quality when tha‘ 
factor would have to be taken into sonsidera- 
tion in aseertaining the proportion. Hera 
no вов question arises and the learned 
Distrist Judge, therefore, we think, was right 
in saying thate reduction proportionate to 
the 70 Bharanams of the total extent men- 
tioned in Exhibit XIV should be granted to 
the defendant. 

Besides the points whieh we have already 
dealt with regarding the possession of tho 
three ` villages not having been given, objeo- 
tion has .been-taken' in Appeal No. 95 of 
1921 to several small items of expenditure 
whieh have been found in defendant’s favour 
and which has been given credit to by the 
Distriet Judge. The first item objeeted to 
is an item of Hs, 172-8-0 said to have been 
paid by the defendant to one Santro Patro 
for repairs done in Fasli 1524. The objoo. 
tion is that although the defendant says that 
he obtained a reseipt from the plaintiff no 


(1) 12 W. R, 108. 
(2) 36 Ind. Oas. 88; 48 C, 554, 
(8) 15 Ind. Cas. 711; 28 М, L, J, 119, 12 M, І. T, 


124; (1912) M, W. N. 818, 


top- 


. ABDUL 212170, BĀRAB DAYAL. 


such receiptris produced; We-are asked cu ` 


that ground: to discredit tbe eviderce -of 
D. Ws. Nos. ‘and. 2 who both assy that 
money. bad been paid to Santro Patro, But 


we! do not see sufficient reason to differ. from ` 


the: appresiation of the: evidence: on this 
point. bythe Distriat- Judge who saw the 
' witnesses: D; W,:No. Lsáid: that thé plaintiff 
had: asked him‘to pay ańd the plaintiff him- 
self when examined «as not suré whether‘it 
was'so or not, ds his'ànss&fer when gsked.about: 
it wàs that hen eould: not: say. ' We think, 
therefore; that the item was properly: allowed 
in favour of the defendant, The- next.itenr 
disputed: befor&-us is the item of interest on 
the- paddy. It was said: that: the paddy 
should bave -~ been delivered by the-defendant 
-at the Маат at Athragada and defendant 
not having done-so was liable. to: pay. interest. 
on that paddy;- 
A to show where this: paddy- was. to bo 
delivered It is shown bythe: plaintifi’s first 
witness that--when paddy wastaken. to the. 
oss ihe plaintiff paid the eart hire: for 

. The: defendant did not write and inform 
ie -plaintiff that the paddy was ready for 
removal: but the plaintiff tock no steps, and 
it was-also stated that there was -no..cart- 
availableatthe time. In thése circumstances, 


we.think, that tbe learned. District Judge. 


wüs:right'in: disallowing interest, In this- 
` connection two items: of oart hire. allowed. 
to the deferdant by the - learned. zDistriot 
Judge were al&o. dispnted. We' think, for 
tha same reasons, that the two ‘items were 
properly- allowed to‘him. > The. next item 
disputed: is -a3 regards Mamoola due to tke 
templə which-under covenant in tho-l:a30- 

deed. the defendant was- to'collect and hand. 
over. ` Bat it is proved. that though the- 
_defendant did. riot actually: collest them, they. 
were eollected by the: plaintiff's servants, and 
were actually handed. over'to the temple, so 
. tbat по loss- гаеп: from: the defendant's. 

„inaction, The Distriet Jud&ge.was therefore, 
right’ in disallowing ` “any: olaim on this 
sesoun: : ; 


Several small items besides the übove 


.have been disputed before ns. Itis sufficient 
Чо say with regard to them that we agree 


'with the. finding of the Distriot Judge for 


the reasons stato by him in-His ^j 
"Tt, is.. nat - ngs:8; EXE EE dd ip; 
réasons, gel LO peo HU. I ee 
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There i is nothing-in Exhibit - 


поз? 


In the result both the appeals fail and 
are dismissed with eosts, 


в. D. i 
Appeals dismissed. 


LAHORE HIGH COURT. 
MiccELLANEOUS FinsT Orvin Арркл No. 1137 
E or 1919, 
June 21, 1929. 

Present : —Mr. Justiea Seott. Smith. 
ABDUL AZIZ амр OTHERS, MINORS, THROUGH 
OHIRAGH DIN AN» 0T8ERS—JUDGMENT- 

E Desrors—APPELLAXTS | 
f versus 
SARB DAYAL AND OTHERS— ÜREDITOR3— 


RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. G0—C rops 
grown by heir of tenant—Attachment and sale, 


The crops grown on a tenancy by the-heir of а 


' deceased tenant after his death cannot be said to be 


the latter’s crops and cannot as such be liable to 
attachment and sale in the hands of the heir under 
section f0‘of the-Civil Procedure Code; 

Kidar Nath v." Gunesha Mal, 331nd. Cas. T41;. 84 
Р. W. R. 1916, followed, . 


Miscellaneous first nppeil from ап corder 
of the Distrist Judge, Lyallru-, dated the 
26th February 1919, 

Sheikh Niaz Muhammad, fortbe Appellante, 


JUDGMENT.—The earned. District 
Judge bas ordered-that the produce of the 
land of whieh the deeeased insolvent/s sona 
sre tenants san: be attached so long as they 
do-not acquire proprietary righte.- ' 

This is- eontrary to :the decision ‘of a 
Division Bench of the Chief Court reported 
as: Kidar Nath v. Ganesha Mal (1) whieh: -held 
that the crops grown on a tenaney by the heir 
of a deceased tenant after. his death eannot 
be said to be his erops and cannot as suoh 


` be liable -to attachment . and sale in. the 


hands of. the heir under section 60 of the 
Civil Procedure Oode. !, therefore, accept 


^ 


+ 


А [5 83 Ind. Cas, тд; 84 P, W. R. 1918, 


the: appeal and cet aside the order er the 
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District Judge and hold that the produse 
of the land aesrüing after the death of Dit 
eannot be attached. No order as to costs. 
Z, K. 
Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Srconp Civi, Appear No. 245.B or 1921. 
; August 14, 1992. 
Present :—Mr. Frideaux, A. J. O. 
| ‚ БАХТАТҢАМ—Юкюянрдт No, 1— 
* APPELLANT 
0є78и8. = 
GANE£HIL: AL AND ANOTHER —PLAINTIEFS ~ 
Resront Eo Ta, 


Adverse —possession— Symbolical Possession Са 
tion 


Symbolical possession interrupts adverse posses- 
sion, 
` Radha Krishna Chanderji v. Ram Bahadur, 48 Ind. 
Cas, 268; 22 О, W. N, 330 at p. 886: 16 A. L. J. 83; 28 
M. L, T. 26:4 P. L. W. 9; 84 M. L. J. 97; 7 L. W: 149; 
.27 C.L. 3, 191; (1918) M. W, N, 163; 20 Bom, L. Е. 
502 (P. C.*, relied upon. 


Appeal from a dearee of the Additional Dig- 
triot Judge, Akola, dated the 9.h May 1521, 
ia Oivil Appeal No. 9845 of 1690, 

Mr, M. R. Dixit, for the Appellant. 

Mr. M. В, Bobde, for ihe Re:pondert-. 


JODGMENT,—There is no fores in this 
apjeal. Тое grounds in the memorardam of 
appeal relating tə the question of ls pendens 
are вапйойей batit is sontended that the 
Oourts below should: have allowed appal- 
lant. to ‘re ‘open the question as to whether 
the sale in suit was really a mortgage. 
Now ав appellant'a title was derived from 

` &.843le ls perdens it gave him no tile at 
all and it is diffienlt to understand under 
what .law. or principle of law he was heli not 


bound by. the result in the suit between 


his sellers and thet plaintiff's ‘father, To 
sllow .appellant to reopen the question 
would be to,give him an opportgpity of avoid- 
ing: the law. of I's pon tens, 


0' question of limitation really arikat, 


for: *symbelical. .possession : does interrupt 
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adversa possession: ses Radha Krishna 
Ohander;i v, Ram Bahadur (1). It has been 


found as a faot that plaintiff took possession 
and leased the field on batai to defendant 
No, 2. The case is slearly within time. The 
deeision in. Civil. Suit No. 39° of 1914 binds 
the appellant. This appeal fails and is dis- 
missed with eosts, The sppellant will pay 
the respondents’ eosts. 

. G. E. D. 


Appeal dismissed, 
(1) 48 Ind. Cas. 268; 22 C, W. N, 380 at p. 885; 16 
E 8h 28 M, L. T. 26; 4 P. L. W, 9; 84 M. L. J. 
W. 149; 27 С. L. J. 191; (1918) M. W. N, 168 
L. В, 602 (P, 0.. 


\ 


LAHORE HIGH COURT. . 
Scooxp Отуп, АррРЕАҺ No, 1356 or 1919, 
June 1, 1922. 

Tresent :— Sir Shadi Lal, Kr., Chief Justise, 
end Mr. Justice Brasher. 
NAGINA SiINGH— PLAINTIIE— ÅPPALLANE 
versus 
‚ MOTA.SINGH asp CTHEs8—DEFINDANTS— 

E Ri SPONDENTS. 
i ` Gustom—Atienation—Ezchange— Suit by. reversioner 
г Burdon: 0}, proof, 


л Where. a reversioner challenges an 2 exchange of 
ancestral land effected by a male proprietor it lies on 
the trasferee to show that the transaction was an act 
of good management, but the initialonus is not a 
heavy one.and may easily be .shifted where the 
circumstances make it appear that the exchange was 
bensfoial:. 


. Sééond. appeal - from: & зась of the 
Distriot Judge, Jullundur, dated the 17th 
March 1919, affirming that of the Munsif, 
First Olass, "Jullandur, dated ithe 23rd May 
1918, 

Mr. Bent Pershad Khosla, for the Appellant, 

..Mr. H. D, Bhalla, for the Respondents, 

JUDGMENT.—Tho plaintiff sued as a 
reversioner of Mota Singh to sontest в 
transaetion by whish Mota Singh gave sime 
aneestral land in exchange for other land, 
The Oourts below held that it lay on the 
plaintiff to. prova that the  trapssotion 
way injorious to’ bim, and the only ground 
taken іш this &ppeal ів that the burden of 
proof was wrongly plaeed, ` 


` 520 
GANGADHARRAO v. ABDUL MAJID. 
In the ease of an exchange of ancestral 
land it lies on the transferee to show that 
the transastion was an act of good manage- 
' ment, bat the initial onus is not a heavy 
one and may easily be shifted where the 
siroumstances make it appear that the 
. exchange was benefisial, In the present ease 
the plaintiff has not been prejudieed in any 
way owing to the faet that the ‘initial onus 
was placed upon him, and the evidence shows 
that the ` land xeseived by Mota Singh was 
more valuable* than the land whieh he gave 
in exchange. We. ean see no reason for 
interference and we dismiss this appeal with 
eosts, 
Z E e s ss! : 
Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
First Civin Arrear No. 93 ов 1921. 
September 9, 1922. 
Present ;—Mr. Hallifax, A. J.-C. 
: Bir GANGADHARRAO AND íNOTRER— 
Риғикранта Nos. 1 anp 8— 
APPELLANTS 
versus 
Syed ABDUL MAJID AND ANOTHER— _- 
PrAINTIFE—DxrzNDANT No, 3— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), О. XXI, т, 68, 
onder under—Order without investigation— Suit to. set 
-aside— Limitation, 

The period of limitation for a suit to set aside an 
order under т. 68 of О. XXI is one year, even if that 
order was passed without investigation and not on 

_ merita." [p. 522, 01. 2.] 

Bhimrao v. Martand, 45 Ind, Oas, 102; 14 N. LR. 
66, not followed.  :- 

Machi Raju Venkataratanam v. Vadrevu Ranganayd- 
Катта, 45 Ind. Oas. 270; 41 M. 985; (1918) M. W. N. 
599; 8.L. W. 292; 86 M. L. J. 885; 24 M. L. T. 197 
(F. B.) and Nogendra Lal Chowdhury v. Fani Bhusan 
Das, 44 Ind, Cas. 265; 45 О, 785; 23 C. Ma N. 876, 
followed, 

Appeal against a deeree of the First Sub- 
ordinate Judge, Nagpur, dated the 24th 
August 1921, in Oivil Suit Мо, 55 of 
1920. 

Mr. М. B, Kinkhede, R. B. Messrs, A. V. 
Khare and A. D. Mande, for the Appel- 
lanta. 

Mr. D. P. Tiwari, for Plaintiff No, 1-Rə. 
Bpondent. - 





JUDGMENT,—In Bhimrao v. Mariand (0 


it was held that ап order on а claim preferred 
to property attached in execution or on an 
~ (1)46 Ind, Ces. 1025314 N. L. R. 66, | 
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objestion made to such an attachment waa 
" made under r. 98 or 
г, 99 orr, 101" of O. XXI of the Civil 
Procedure Code so that r. 103 of the same 
Order and Art, 11А of the Limitation 
Aet should. apply to it, unless it was made 
after investigation, however slight, of the 
claim or objection itself ; that is to say, that 
a dismissal in default or for undue delay 
or forsome similar reason is not an order to 
which r, 108 applies, There is a marked 
difference in wording between rr; 63 and 
103 of O. XXI of the Civll Prosedure Code 
and between Arts. 11 and 11A of the 
Limitation Act; г, 103 contains speeifie 
mention of the - rules preceding it, but 
r. 63 does not, and that the omission is 
intentional is apparent by comparing that 
rule with the eorresponding seo'ion of the 
old Code. For these reasons І am 
inclinéd to the opinion expressed in Macht 
Raju Venkataratnam: v. Vadrevu Ranga- 
nayakamma (2) and Nogendra Lal Ohowdhury 
v. Fant Bhusan Das (3) that the period of 
limitation for a suit to set aside an order 
under r. 63 of O. XXI is one year, even if 


E ‘that order was passed withont investigation 


and not on the merits, The question does ^ 
not, however, arise in the present suit ав the 
plaintiff is even now a minor. 

(2) Аа to the merits of the ease it is hard 
to find anything t» вау exospt that the 
plaintiffs have given conslusive affirmative 
proof that the sale of thé village was a real 
sale for good and sufficient consideration and: 
поб а mere pretenca to sell, and that the 
defendants have failed to give any evidence 
or to eliei& anything from the plaintiff'g 
witnesses whiah would even raise a suspicion. 
that the transastion was anything but а real 
transfer of the property to the plaintiff. 
The strongest proof of the reality of the 
purehase is the way іп whieh the plaintiff, 
through his father, insisted on eonduoting 
the suit in regard to the property that’ was 
then going on and on paying all the ‘eosts,: in 
the face of the most unreasonable ‘opposition 
and of two orders by the Subordinate Judge 
andthe Tahsildar, refusing to allow him to 
do so, whieh appear to be no more reasonable 
than the opposition of the other party. The 


(2) 43 Ind. Oas. 270; 41 М. 985; (1918) М, W. Ж... 
n 8 L, 1. 292; 85 М, L, J. 385; 24 M, L, T. 197 


(F. В.), 
-- (8) £1 Ind, Cas, 208; 45 О, 785; 23.0, WSN. 876; . 
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fast that the plaintiff's father himself made 
the highest bid at the sale of the pr erty 
might tend to throw some doubt on the 
gennineness of his title, but it has bsan som- 
pletely explained. The bid ia ree»rded in the 
name of the plaintiff's elder brother Abdul 
Hamid, but their father Mir Ashraf Ali 
(P. W. No. 1) states that he made it himself, 
bat paid nothing ani let the matter drop, 
merely employing the usual delaying tactios 
eommon among litigants. This may perhaps 
be ealled а dirty triek, but the éxplanation, 
whieh is borne out by facts, robs the matter 


of all the evidential value the appellant wishes 


to attach to it. 
(8) The plaintiff has very sompletely 
proved his title to the property aud 


ihe desree of the lower Court is sorrest, 


The appeal is accordingly dismissed and the 
appellant must pay all the sosts. 
G, Е, D. Apre1l dismissed. 


: LAHORE HIGH COURT. 
SgcoNp Civic АрРЕАҺ No. 1191 ок 1919, 
: May 19, 1922. 
- . Fre-eat:—Mr, Justise Abdul Raoof and 
Р Ме Лаовіїве Abdal Qadir, 
Mns. L. EVANS—PLAINTIFE— ÁPPALLANT 
versus 
Мв. ARTHUR MINOK, or тне F BM OF 
Мизева, MINOK ano Oo., Lirrgo— 
Пврвгрант _Вивронри ST. 
Civil Procedure Code Act (V of 1908), s. 05 — Tempo- 
rary injunction—Sutt to recover compensation —Malice, 
proof of. 


Olause (2) of section 95 of the Civil Procedure 
Oode makes it clear that the Legislature has for the 
purposes of an action for tort placed an injunction in 
the same olass with arrest and attachment. There- 
fore, a suit to recover compensation for loss caused 
to the plaintiff as the result of an injunction obtained 
by the defendantis competent [p. 524, col. 1 ] 

‚ It isnot necessary for the plaintiff in such а suit 
to prove that the defendaut acted maliciously or 
without probdble cause. [р. 524, col. 1.] 

Bhut Nath Pal v. Chandra Benode Pal, 16 Ind. Oas. 
443; 16 C. L. J, 34, relied‘on. 

Nanjappa Chettiar ү. Ganapathi Goundan, 12 Ind. 
. Cas, 507; 85 M. 608; 10 M. L. T. 805; (1911) 2 M. W 
Ne 414; 21M, T 4, 1052, referred to, 
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Malice can, however, be properly.inferred on proof 
that there were no sufficient grounds for the applica- 
tion for the injunction and that the plaintiff has 
sustained some substantial injury. Ip. 524, col. 1.] 

Dali Chand v. Alaf Khan, 86 P. 
upon. 

Second appeal from a decree of tha 
Distriet Judge, Lahore, dated the 19th 
February 1919, affirming that of the Sub. 
ordinate Judge, First Class, Lahore, dated tha 
8lat October 1918, 

Saysd Mohsin ‘Shek and Diwan Mahesh 
Das, for the Appellant. 

Mr. Jat Gopal Sethi, for the Respond 
ent. 


. В, 1895, relied 


JUDGMENT.— This sesond appeal arises 
out of a suit, whieh was an off-shoot of a 
case brought by Mr. Minek in 1917 agains’ 
Mrs. Evans, who owned a bungalow on 
Lawrenee Road, Lahore, for spesific per. 
formance of a contrast of lease. The Tria! 
Court decreed Mr. Minek’s suit, but on 
appeal it was held by the District Judga 
that there was no complete sontract to leace 
between the parties, and the suit was die- 
mirsed. Onthe day when the plaint had 
been filed Mr. Minek had obtained from 
the Trial Court a temporary injunction against 
Mas. Evans that she should not le$ her house 
on rent to any one till the deeision of tbe 
guit, In 1918 Mrs. Evans brought the 
present suit against Mr. Minck to be com- 
penssated for loss caused to her by the tempo: 
rary injunction whieh he had obtained 
against her. She alaimed. Rs, 840, on 
account of rent at the rate of Rs, 120, per 
mansem for seven months whish she alleged 
she sould bave realised but for the: injurc 
tion, and alao claimed an additional sum of 
Rs. 2,000 for damage done to certain out 
houses which fell besaus: she sould nct 
repair them during the period of the eon- 
tinuancs of the injunstion, This suis was 
dismissed by-the Trial Court and the appeal 
of Mrs, Evans has also been dismissed by tho 
Distrist Judge. She has now come up in 
seeond appeal to this Court and here she 
has dropped the elaim for Rs, 2,000 and ia 
appealing for Hs. 840 only. 

The learned Distriet Judge has observed, 
in dismissing her suit, that "in order to be 
suecessful she must provethat Mr, Minck’s 
ast in obtaining tke injunotion was tortious. 
It їз nob enough that Mrs. Hvans suffered 
loss.” Mr, Mohsin Shah, on behalf of the 
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appellant,- contenda-tha£. it is -not -neeessary 


for" her-to prove: that the defendant was 


actndted by maliee or acted without reason» 
able or probablo 'eause in getting the ivjuve: 


tion issued, and i in support of this eontention. 


he-relies on a decision of the Caloutta High 
Court, published as Bhut Nath Pal v. Ohandra 
Benode Pal (1). Ha saye, therefore, that 
the rent that Mrs, Evans has been deprived 
of should at least have been allowed to her; 
Mr; Jai Gopal Sethi, who has argued before 
us the case for the respondent, urges that 
a separate anit for compensasion ‘cannot lie 
and adds that, even if it is held that it 
does lie, the plaintiff should -prove malica, 
He. refers to Nanjappa Ohettier v, Gana: 
раї Goundan (2) in support of the 
second part of his argument. He algo eon- 
tends that the ‘cases in whish -a separate 
suit is.allowed, b:th in. English Law and 
by the Courts in Indie, are those of unlaw- 
ful arrest and. unlawful attachment and 
' that an injunction is not ineluded among 
those steps whieh ean give a person а sause 
of aestion against the party whish obtains 
the injunstion. We think that.these con- 
tentions of Mr. Sethi aannot. prevail, We 
are of opicion that a suit, of this nature ia 
‘competent. This is implied by the wording 
of elause (2) of section 95, Civil Prosedure 
‘Code. The same elause also ceoma to make 
it olear that the indian Legislature has 
classed an injunction with arrest and attaeh- 
ment for the purposes cf an action for tort. 

. As regards the questicn whether it is 
necessary for a plaintiff in a sase like this 
to prove that the defendant aeted maliciously 
or without probable єеппее, there js some 
conflict of authority on this point, bnt- we 
are inelined to follow, in the present in- 
stance, the. view taken in Bhut Noth Pal v. 
Ohandra Benoje Pal (1). Moreover, it has 
been held in Dali Ohand v. Alaf Khan (8) 
that malise сап be properly inferred on proof 
that there. were no snfficient grounds for 
the applisation and that tbe plaintiff had 
sustained some eubstantial injury. In this 
once there. geemsg to` ‘be no doubt that Mrs, 
Evans did avffe¥ some cas on ac:ount of the 
“injunation that was próeured ` against her 


(1) 16. Ind, Cas. 443; 16 О. Ln J. 84, 

(2) 12 Ind. Cas, 507; 35 M. 698; 10 M. L. Т. 365; 
(1911) 2 М. W. N; 414; 21 M. L, J, 1052, — - 

_ (8) 86 P. В, 1895, 
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and ib does not appear that Mr, Minok had 
suffisient grounds for applying for that 
injunction, besause if the lady had given 
& lease of her house to səmə one else during 
the pendency of ће ease, that lease would 
have been null and void by the rule of 
lis. pendens aud such new lessee would have 
been liable to ejectmant under the deeree 
which Mr, Minsk might have obtained... - 

Mr, Sethi farther argues that the plaint- 
iff has failed to give any proof that she has 
astually sustained any damage, and adda that 
the lower Appsllate Oourt has not some to 
any definite finding on the point. .He also 
aoutends that even if any damages are 
allowed to her, they should not be allowed 
for the whole period of seven monthe, fer 


‘whieh che has elaimed rent, but should be 


confined to the period whieh was taken up 
by the suit, f. e., from the 29th Ostober 1917 
to the 30th January 1918, £.e,, for a périod 
of three months, Не also points out that 
the Trial Court was definitely · of opinion 
that, oonsidering the sondition of the house 
at the time of this litigation, it sould not 
fetoh mora than Rs, 60 а month. In reply . 
to this part of tha argument Mr. Mohsin 
Shah states that the lower Appellate Coart 
seems clearly to admit that Mra, Evans did 
suffer loss and remarks that it is very hard 
on her that ber house shonld have kept 
vacant for so many months. He adds that 


ber loss is so obvious that it -hardly 
requires any evidenca io prove it and 
that she  hás herself gone into the 


wilness-box and sworn that this loss hes 
been eaused to ber aud she haa also shown 
that she’ got Ra. 120 a month as rent fcr 
the house soon after the litigation. ended. 

As regarda the psriod for which the damages 
should be allowed, Mr. Mohsin Shah admita 
the forc» of tha. argument advánced by Mr. 

Sethi, that he can reasonably élaim damages 
for- the: time up: to ‘which the: injunetion 
continued and. that. was the time when the 
suit was desided by the Court of first in- 

stance, He also draws our attention to the 
fact that in this particular ease it was dia. 
tinsily underatood that Мг; Minsk would be. 
responsible for any lon: that is saus2d to 
Mrs. Evana. When the riotios of bis appli- 
cation for-a temporary. injunotion was ‘receiv: 
ed, Mrs. Evana срровейсіё and. it was ordered 
by the Court that Mr. Minck should deposit 
Rs. £00 in order fo. compensate for any ` 
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loss cesasioned to Mrs, Evans by his astion. 
Taking all these fasta into eonsideration we 
think that Mrs. Evans is entitled to some- 
thing by way of damager; but in the absence 
of any finding by the. learned Distriest Judge 
as to the qua«ium of damages which sbonld 
be allowed, we have to fall back upon the 
sum assessed by the Trial Court as a fair 
amount, $, в, Rs. 60 per mentem, Mr. Sethi 
himself suggested that.in sase any amount 
is awarded, it. should not exeeed Ra. 60, 
besause the plaintiff had failed to give avy 
evidenae beyond her own statement that she 
was entitled to anything bigher than that. 
Were it uot for the faet that we consider 
Rs. 60 as a reasonable estimate, which is 
not sericusly objested to by any party, we 
would have remanded the ease for a desisicn 
on this point; but under the present cirsum- 


stances there seems to be no nesessity for ` 


doing so, and we accept this appeal and, 
setting aside the decree of the lower Appellate 
Oourt, we pats a decree for damages on 
account of loss of rent of three months at 
the rate of. Re. 60 per.mensem, Ze, for 
Rs. 180 in all, in favour of Mre.. Evans, 
but as Mrs. Evans has sueceeded only to 
a small extent, we leave the parties to bear 
-their own eosts in.this Court and do not see 
any reason to interfere with the orders as to 
costs passed by the Courts balow. В 
Z. Ke 
Appeal accepisd, 


{NAGPUR JUDICIAL COMMISSIONER’S 
COURT, - | 
MisognnAsmOUS Ретїтїох No. 20 or 1922, 
September 19, 1922, 
Fresent :—Mr. Batten, J. C. 
end Mr. Hallifax, A. J. О. 
Seth NARAYANDAS дир OTHERS— 

Dererpants— AFPLICANTS 

| versus "s 

Musammat KAMLAB AI AND OTHERE—' 


PrAiNTIPES— NON- APPLICANT. 

Civil Procedure Oode (Act V of 1903), О, XLV, r, 4 
—Üonsolidation—Defect other than that of pecuniary 
jurisdiction —1nterests of parties at'variance—Appli- 
cability of т. 4, ` 
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` law involved in it. 
"fendant wishes to appeal ` only in respect of 


. scnaol.dation 


525 


R. 4 of О. XLV of the Civil Procedure. Code allows 
consolidation only to make good a defect of pecu- 
niary jurisdiction and not a defect of any other 
kind such as that of a want of substantial question 
of law. Гр. 525, ool. 2: p. 526, col: 1.] 

The principle enunciated in the rule applies toa 
ens» where the interests of two parties in one caso 
are so entirely separate that they are practically 
defendants in two different suits decided by one 
jodgment, Гр. 626, col, .] . 

Applisation for leave to appeal to Hia Majes- 
ty in Privy Oouncil aga‘nst the deeision of the 
Court of the Judisial Commissioner, Nagpur, 
in First Appeals Nos, 3 and 13 of the 1920, de- 
sided on the 23га Deeember 1921. 

Mr. V, R. Pandit, К. B, and Mr, S, О, Dutta 
Ohowdhry, for the Applisanta.. 

- Sir B. K. Bossand Mr. Р, N, Rudra, for the 
Non-Applieants. 


ORDER.—Two rarties of the defendants 
apply jointly for permission to appeal to His 
Majesty in Council. Seth Narayandas wishes 
to appeal in respect ofa half share in Umri 
Kalan and in Malik Makbuea field No. 16 
of Belona and in Indora, The total value 
of these properties as stated in the plaint, 
whieh was filed -in February 1913, ia 
Rs. 5,296.10.8 and the decree of the ‘first 
Ccurt was affirmed in respeat of them all in 
this Court. t is not improbable that the value 
of thi8 property on the date of the desree 
against which the applicant desires to appeal 
was more than Rs, 10,000, but aftera full 
examination of his proposed petition of appeal 
we eannot find any substantial question of 
The other party de- 


a five-anna share of Indore, of which the 
value.in February 1913 was Rs. 1,466 10 s, 
It was in respeet of this: item of property 


that: the only modifieatión of the decree of 


-the lower ‘Court was made by this Court 
in appeal, but the value of the five-anna 
share is admittedly still below Вв. 10,000. 

2. It appears, therefore, that neither 
appeal by itself fulfils the requirements of 


'seotion 110 of the Civil’ Procedure Code; in 


one ‘case the judgment of the lower Court 


. wes affirmed and no substantial question of 


law is involved, and in tho other the value of 
the subject-matter in -dispute’ in appeal to 
His Majesty in Counsil is‘ less than 
Кв, 10,000. The object of the joint petition 
is that each appeal may make good the 
defect in the other. Б, 4 of O. XL / allows 
bat only- to: make good a 
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defeet of psouniâry valuation, and not a 
defeet of any other kind euch as that ар: 
pearing in the appeal of Narayandas. The 
rule speaks only of the consolidation of 
different’ suits decided by the same judgment, 
but the  prineiple certainly applies here, 
‘where the: interests of ths. two parties are 
so entirely separate that they are prasti.. 
cally defendants in two different suits desid- 
-ed by one judgment. The prayer for a 
eertifieate is, therefore, rejested. As the 
plaintiffs have also applied for a eertifisate 
(Miesellaneous Petition No, 16 of 1922), and 
their petition also is being rejeoted, eash 

party will pay its own өовів. 


“RG. D. Certificate disallowed. 


-LAHORE HIGH COURT, 
- Бвоомр Олт APPEAL, No. 2241 oF 1981. 
May 17, 1922, : 

Present: —Mr; Justice Harrison. 
TALIB HUSSAIN, MINOR, TAROUGA THE 
Guarniansuir OF MUHAMMAD ALI, zis 

UxcrE—PLAINTIFF —APPELLANT d 

versus 
MUHAMMAD HUSSAIN—DEFENDANT— 


: RrePoNDENT, 
' Hquity—Joint wall ‘re-built by. co- owner e Buit for 
- injunction, 


A' person who re-builds a joint wall between his 
house and that of another cannot sue for an injunction 
prohibiting the latter from treating the half belong- 
ing to him as his property until he has paid to the 
plaintiff half the cost of re-building the wall. 

Second ‘appeal from a deerea of the 
District Judge, Gordaspur, dated the 25th 
July 1921, reversing that of the Additional 
Munsif, Firet Class,-Batala, Distriet Gurdas- 
pur, dated the 9th Desember 1919, 

Lala Mehr Ohand Mahajan, 
pellant, 


Sheikh Niaz Ali, for the Respondent. 

JUDGMENT.—The fasts of this sase ara 
very elear and the only question is whether 
the plaintiff is entitled tothe relief he seeks, 
There із a joint wall between his house 
and that of the defendants whish he has 
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. private property or 


powers of a Court may be 


for the Ap- 


[әй 


re-built, He admits that it is owned half and 
half by him and the defendant and he 
sues for an injunction that the defendant is 
not to treat the half belonging to him аз 
his property unless and until he pays him 
Rs. 300, The suit was desreed by the Mun- 
sif and dismissed by the learned Diastriet 
Judge who gave the plaintiff ап oppor- 
tunity even on appeal of amending his 
plaint and suing for any sum of money to 
which he might Ъз entitled, Of this oppor- 
tunity he deslined to avail himself and now 
urges on second: appeal that he is in equity 
entitled to the relief he seeks. 

To give him such a relief would be, in 
my. mind, eqaivalent to holding that a Civil 
Court has power to impose conditions as a 
disciplinary measure on the enjoyment of 
is empowered to take 
away private property until sueh time as 
the owner complies with what the Court 
eonsiders to be an equitable condition and 
treats the other side fairly. Whatever the 
in adjudicat- 
ing on the rights of parties and in pass- 
ing injunctions (or conditional injunctions) 
in eonsequense of such adjudications, it is 
wholly a different matter to say that where 
a party admittedly owns a pieseof property 
the Court has any authority: to ereate and 
impose conditions as to the enjoyment of 
the same, neither breach of sontraet nor the 


. infringement of any right being alleged to 


have taken plase, Іс would be в wholy 
different matter if the plaintiff had sue. 
eesded in proving, эв he tried to do, that 
there had been an agreement between him 
aud the defendant whieh had besn broken. 
He merely comes on equitable grounds and 
says that besause he has re-built the wall, 
the defendant, who admittedly owns half of 
it, should not be allowed to enjoy his rights 
baonuse he is acting . inan unreasonable way 
towards bim, the plaintiff: Нә does not 
ask for sontribution and has wholly failed 
to show avy reason why he should succ3ed 
in objaining the peauliar relief he sesks. 


1 dismiss the appeal with costs. 


й, Е, : 
Appeal dismissed, 
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NAGPUR JUDICIAL COMMISSIONER'S 
m 5 COURT. 
Szcoxp Огул, АррвАт, No. 357 ок 1921, 
Marsh 10, 1922. 
Present :—Mr. Hallifax, A, J. О. 
NARAYAN PATEL-—PLiIRTIFF— ÀPPRDLANT 
versus ; 
ABDUL GANI—Derenpant —HESPONDENT, 
C. P. Land Revenue Act (1I of 1917), s. 160—Suit 
for agricultural  profits—Limitation —0. P. General 
Clauses Act (I of 1914), в. 8—Limitation Act (IX of 
19C8) в, 12 (1), Sch. I, Art, 85, 


By virtue of section 12 (1) of the Limitation Act 
or section 8 of the O. P. General Clauses Act, and 
section 160 of theO, P. Land Revenne Aot, the period 
of limitation for а suit for thé profits of an agri- 
cultural year is not three years, but three years and 
one day, [p. 528, col. 1.] 

Artiole 85 of the First Schedule to the Limitation 
Aot furnishes an example of a case in which the 
suit might be filed at anytime up to a year before 
the day: from which the period allowed is counted. 
[p. 528, col, 1.] 


Appeal from the deeree of the Additional 


District Judge, Nagpur, dated the 30th Mareh . 


1921, in Civil Appeal No. 218 of 1920. 

Mr. M. B, Kinkhede, for the Appellant. 

Mr, 8. О. Hoy, for the Respondent, 

JUDGMENT,—The circumstances of this 
ease aré identical with those of the oases 
which give rise to Sesond Appeals No. 356, 
No. 358 and No. 359 of 1921, in which the re- 
spondents are Abdul Hafiz, Ahmad Ali and 
Nizam-ul-din, The appellant is the same in 
all four, In this ease Narayan Patel, the 


Lambardar, sued Abdul Gani, a co-sharer, ` 


fora share of the proprietary profits of 
their village for the four years from 1326 
Fasli 62 1829 Fasli, both увага being inolud- 
ed, The  agrienliural year which is 
ealled 1326 Fasli ended on the 30th of 
April 1917 and the suit was filed on 
the Ist of May 1920, the frai day of 
the agricultural year next following the 
last of the four to which the elaim relates, 

(2) In sestion 160 of the Central Provinses 
Laud Hevenue Act, 1917, itis enasted that 
the limitation for a suit for the reeovery 
of a share of proprietary profits batwaen 
Lambardars and eo-sharers shall Ъз ‘thres 
years, and ¢ime shall begin to run from tha 
firat day of the azrieultaral yaar next 
following that to whieh the sait relates The 
heading of the third eoluma of tha Firat 
Sshedule of the Limitation Aot spaaks of tha 
timafeom whish tas period ot limitaiioa is to 
ran and sestioa (2.(() of the sama Ach says 
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‘thatin somputing that period the day from 


which it is to be reskoned shall be excluded. 

(8) The learned Additional Distriat Judge 
in appeal has evolved a totally insomprehensi- 
ble distinetion between the time of which the 
Land Revenue Act speaks and the period 
mentioned in the Limitation Aet, and has 
held thet the.elaim for the profits of 1326 
Fasli is time-barred, besause the first day of 
1327 Fasli (lat May 1917)is the day from 
whieh timebegan to run for the purposes of 
limitation, but is not the day ftom which the 
period of limitation began to run and, thero- 
fore, sestion 12 (1) of the Limitation Act does 
not operate to exclude it from the period of 
three years allowed for the suit. 

(4) I do not.propose to waste time in 
discussing the many glaring fallacies by which 


the learned Judge has arrived at this absurd 


result, It suffices to say that the distino- 
tion he has imagined does not exist. The 
view that section 12 (1) of the Limitation Act 
does not operate along with section 160 of 
the Land Revenue Ast to bring the claim filed 
on Ist May 1920 for the profits of the agricul- 


` tural year ending on 30th April 1917 within 


time might eoneeivably be supported on the 
ground that section 12 of the Limitation Act 
refers in its terms only to periods preseribed 
by that Act ‘itself. It would, of course, be 
neaessary to abide by the prineiple enunciated 
in the seetion, evenif there were no direct 
‘authority for its application to а period 
prescribed by some other Aat. But thera 
is the strongest and most direet authority 


“in section 8.of the C. P, General Clauses 


Act, 1914, for the proposition that the period 
allowed for the suit for the profits of the 
&grieultural year whieh ended on 30th April 
1917 by section -160 of the Land Revenus 
Aet, 1917, was complete only at the end of 
lst May 1920, 

. (5) It is probable that the learned Judge 
and also the learned Fleadar for the defend- 
ants .were misled over this matter by the 
somewhat careless assumption that ib is 
naturally impossible to elaim four yeara’ 
profits in a suit with a prescribed limitation 
of three увага ; and that, therefore; it must of 
neoassity bə either that the claim in respect 
of the first year was time-barred or that 
tha elaim in respect of the fourth year was 
premature. This is not во. The very simple 
explanation is that by virtue of sestion 
12 (1) of the Limitation Act or section 8 
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of tbe. eneral Olances Act and section 160 of 
d Revenue Ast tha period of limita- 
tion i3 rot three years but three years and 
one day. The elaim in respeet of 1326 Fasli 
could have bten filed at any time between 
the morning of Ist Мзу 1917 to the evening 
of 186 May 1920. There is nothing to prevert 
a plaintiff filing his suit on the day on. whieh 
his c3086 of action агівеё, though the period 
allowed to him is sounted from the beginning 
of the following day. Ari 85 of the First 
Sehedule of the Limitation Act furnishes an 


example-of в ease in whioh the suit might be - 


filed at any time up to a year before the’ day 
from whieh the period allowed is counted. 

(6) The .appeal sucoceds, and the other 
three .along with it. The deeree of the 
lower Appellate Oourt will ba medified by the 
substitution of Rs. 159-6-1 for Rs. 119.2.2 
- ag the sum payable by the defendant to the 
plaintiff. The elaim in the plaint Was for 
Ra. 2C0, Of the total oosts of both parties in 


the two lower Courts the defendant . will, - 


therefore, ray four fifths and the. plaintiff 


will psy theremaining one fifth, The whole . 


of the costs in this Court will ba paid by the 
defendant.respoadent, _ 


8, DÀ Appeal allowed, | 





LAHORE HIGH COURT. - 
Sxoonr Ойу, Appeat No, 1604 or 1919, 
June 15, 192. 
Present: — Mr. Justica Broad way, and. 
Mr. Justica Abdul Qədir, 
SITA RAM Ax» отневя-— Рвреврантз — 
APPELLANTS 
. t0rSUS : р 
GHANNO asp OTBERS— PLAIATIFF8 AND - 
Dezr£NDANT:— RESPONDENTS. 

Civil Procedure Code (Act V of 1808), в. 11—Res 
judieata — Former euit against defendant m individual 
capacity—Subsequent suit in. representative capacity 
whether barred —Appeal—Pleadings —New case—Appel- 
late:Court; duty of Suit to establish easement by pres- 
cription—Decree on basis of customary easement, whe- 


id. . 
н a, personis impledded as в defendant ina 
former. suit in bis individual capacity and in a sub- 
sequent suit, in respect of the same subject-matter 
he is proceeded against in his. representative сара- 
city, the rule of res judicata does nol apply. [p. 628, 
col, 2.) . 


What may suffice to establish a customary ense. 
ament may be wholly insufficient to establish an өввө- 
ment-by prescription and vice versa. The two rights 
pxe.different although the result may be the same, 


Lp. 529, col. J.] 
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Where a plaintiff claims an easement by prescrip: 
tion an Appellate Court has no jurisdiction to treat 
the case as one in which a customary easement is 
claimed. [p. 529, col. 1.] - 


Seecnd appeal from the decree of the 
District Judge, .Gurdaspur, datedthe 7th 
April 1919, varying that of the Subordinate 
Judge, Second Olacs,Gardaspur, dated the 
23rd Augus; 1918. . ud uod 

Lala Mehr Ohand Mahajan, for the Appel. 
lante. ` ` - `, Wu ERES rom 
Moulvi Ghulam Mohy.ud.Din, for` the 
Respondents- А С 2 

JUDGMENT,—The plaintiffs, who are 60 
membare of the Muhammadan sommunity of 
Batala, instituted the suit giving rise to -thia 
appeal, asking for a-declaration that they wera 
entitled £o:use a: certain: plot of ground for 
purposes of prayer,-funeral .«eremonies, eto.; 
and asking for an injunstion td restrain the 
defendants from obstrusting the plaintiffs in 
the use of the site in suit, The learned 
District Jadge having granted: the plaintiffs 
à decree, the defendants have some up to 
this Oourt in second appeal through Mr. 
Mehr Ohand Mahajan and we have heard 
Mr. Ghulam Mohy.ud-Din for the respond. 
ents. } 
| Tho firat point taken by Mr. Mehr Ohand 
was that the present suit was barred by the 
rule-of-res ;udicata, and a referange was made 
to ‘Explanation VI of gestion 11, Civil 
It appears that'in- 1914, 
Sita Ram and others, some of the defendants , 
in this сапе, instituted a suit against some 
ten persons at Batala, They. elaimed'to ba 
entitled to possession of the site as owners. 
The defence there set up was that the then 
defendants were the owners of the site, and 
the issues setil:d in that ease related purely 
to which of the parties. was the owner of the 
plot of land in suit, The present cise is 
entirely diffarent and we are unable to көг 
that either Explanation Ví or Explanation -, 
ІУ of section 11 has any bearing on the point. 
In our opinion, the learned Distriot Judge . 
is right in holding that in the former. suit . 
the defendunts were not impleaded in their 
representative capasity but were proceeded 
against in their individual rights. We, 
therefore, hold- that the present: snit is 
not barred by the rule of res judicata. ` 

There is, however, foros in Mr. -Mehr' 
Chand’s contention‘ that the learned: District ' 
Jadge has dasided the cass erroneously, ~The ' 


~ 
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plaint elearly hows that. ‘the plaintiffs 
claimed to have acquired the right to uce 
this site for sertain definite purposes by long 
user; in other words, théy-ielaimed an ease: 
ment by prescriptioa. The learned District 
Judge has , however, corne to. the conclusion 
that the pláiot diselo&es: thet they. claimed a 
right "of the nüture of á Guitoniary ease. 
ment” to which they were entitled. 
the plaintiffs never did, elaim customary 
easement and, therefore, it is evident that the 
learned: Distriat Judge: has: approached tbe. . 
evidenocs.onthe'reeordfrom the: wrong angle... 
What: may:süffse- to- establish a customary" 
easement: may, “ke wholly’ insufficient . 02. 
establi ish ай earement.by prescription and vica . 
versa. The two rights are different alttough ` 
7 the: résult may- bor the same. We think, 


therefdre; that the ‘parties should be given’ a : 


fartber- opportunity: -of- ‘arguing, their respec., 
tive; , 62868 ; before: ће, , lower: “Appellate: ` 
бодр: Si 


We, therefore: кеъ this: appeal end" tet 2. 


aside the.order of- the-Distrist .Judge,. Main.’ 
taining only that portion of it whieh. relates: 
tö. the: question 'ofirés- 3ddrcsta; The appeal 
will-go back to’ the lówer Appellate Court. 
which’ will deoidé. all. ‘the. other “points that" 
arise in, it. Costa án. this Court. will follow 
the event. NS 
‚ 2. Е. Фо. cc 

: ‚ Appeal accepted, 


= Nu 
TC MET a 
DES NES: M 


Now, | - 


-a valid one, 


Appeal against the deeree of the Court of 
the Temporary, Subordinate Judge, Nellore, 
dated the 16th January 1918, in Original Suit 
No. 43 of 1917 (Original Suit No. 75 of 1916, 
on the file'of the Distriot Court, Nellore). 


Mr. T. V. Бый Iger, for the Appel. 
lanta, ч 
Мг, A. Krishnaswamz Iyer, for the Rs. 
spondent. " 

‘JUDGMENT.—In this appeal, the appol- 
lant died early in.1921. One Jetti Balarami 
Reddi has been added at his own instance 
as the legal representative of the appellant, 
and his Vakil ie proposing to argue the'appeal. 
He waa added as a pariy without nolics to 
the respondent. © A preliminary objection 
-has been taken by the respondent to the hear- 
ing of the appeal atthe instanee of Jetli 
Balarami Reddi on the grcund that he isia no 
senco the legal representative of the deceased 
lady, the appellant, Mahalakshamma. There 
sannot be any doubt that this objeetion ів 
His own elaim is that he got 
tome properties under a Will left by the 
deseased Mahalakshamma and, assush, he 
waa entitled to represent her in this appeal, 
He does not claim: to be a reversioner to the 
lady. ‘Mahalakshamma herself slaimed firat 
under’a. Will left by her husband, bat subse- 
quently she-repudiated that Will and pleaded 


“ "in this case that the Will was not genuine. 


“MADRAS: Han. соёт. ес 
EX Ap?dat Nor 288- Jor"1918. 
. . O&tober. 13; 1922; m 
Present Me _Jtstiee: Krishnansand 
. Me, Justice: Ramesam. . 
PALOBUR MATRA A НАММА: (bean) n 
| AND, AROTHERI— PEAIRTIEF, AND. nee, Lecar . 
i REPREGENTATIVE—À PPELLA? таз ` 
-— VETEUS 
V4MI REDDI BABU REDDI—. 
ka} DsFENDaNT— RESPONDE: T. 
^ Legal representative— Wrong person bringing. himself 


ж record without’ notice to other party, if entitled to. : 


continue as such after objection. 

A person who brings himself on ‘record as the: 
legal representative of a deceased party without 
notice to the other party cannot insist on:continuing 
as such-even after objection ‘is taken at the time of 
héaring to hie-character* aslegal representative. [p. 
586, col. +.) 

Mallapragadu ve Lingam Viraragava: Row, 5 Ind, Cas, 
614; 7 M. L. T. 48; 30 M.L. J. 898, distinguished, 


(394. 


"Ing litigation which went up to the High 


Court in whieh she was one of the plaintiffs 


. along with the defendant here, it was decided 
^ that the Will was genuine; but, whether this 


decision is‘ binding as between her and the 
defendant or. not; need not be decided for 
the purrose.of this objection, for, assuming. 
for a moment that the Will is not genuine 


» ., nd, that Mahclakshamma was entitled to 


elaim'as she did in this ease as the heir-at-law 
of her deseased husband, she would have no 
right whatever to dispose ‘of any portion of 


‘her Lusband's property by Will, and, theres 


fore, any elaim of Jetti Balarami Reddi as 


a legatee-under‘Mahalakshamma’s Will comes 
‘to ‘nothing. ' And, 


‘admittedly, as already 
stated, he was in no tense a revertioner, 
and, therefore;-it is clear that he was in no 
sense entitled to ecme on record as the legal 
representative of the deeeased ledy: : 

Now, it-ia contended that, under the 


1 


\ 


КЦ 


authority of Mallapragadu v. Lingam Vira. 


ragava Row (1) that having managed to come 
on resord somehow as appellint’s legal repre- 
sentative even if Balarami Reddi is not the 


legal rapresentative, he is entitled to continue | 


the appeal unless the proper legel represen: 
tative Gomes on record himself and that it 


is not open to the defendant to object to the. 


appeal being heard at: the instanee of 
Balarama Reddi, 
case ‘sited Jays down anything . of the kind. 


Tho question there was really whether there .' 
was an abatement of the appeal besause 
only wrong representatives, had baen added. 


within the time allowed by law, the right 
representative only ботїй on the resord 
after such time. It was held by the Oourt 
that the rule of limitation was satisfied by 


some legal representative even if they were. 


wrong persons coming on record, and if 
the right legal representatives ware after- 
wards brought on record, it did not matier., 


. The report does not show the exaet state of 


affairs in the case, but we have sent for 


the original records from the office, and. 


they show. that, by the time the appeal was 
argued, the right legal representative. was 


‘on record, and it'was at her instance that 


the appeal was heard and not at the instanca 


of the wrong legal representative, This | 


саве, therefore, is no authority for saying that 


any person who manages to bring hiaself, 
"вв a legal represértative- with ut notice to 


the other party вап insist upon continuing 
as.Buob, even after objestion is taken to 
him at the time of the hearing, , We do not 


"think that any euch proposition can possibly 


' "be supported, 


The result is that “Balarama. Reddi not ` 


being in any sense the legal ‘representative 
of the deseased lady, his name must be 
struck off the resord. 
‘present no legal representative of the 
desessed lady has some on the record. ` Ав 
she died more than a year ago, and the period 
ellowed for bringing iu the legal represen- 


. tative is long past the appeal’ must be, 
treated as having abated. 


The eosta of tte appeal ` will есше, out 
of the estate of the deceased Mahalak. 
shamma. ` 


y. N.Y. Appeal irealed as abated.. 


'B. D. d 
(1) 6 Ind, Cas: 514;.7 M. L. Т, 48; 20 M, L. 1:898, 
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We до not. think that the ` 


' chaser ‘of ‘equity of redemption to 
' mortgagee —Purchaser 


16: follows then at- 


~ 


‚. uaa 


"OALOUTTA HIGH COURT. |. - 
ArPRAL- FROM APPELLATE DrOREE No, 2781 
or 1919. . 
April 4, 1992, ^ — à 
Present : — Mr. Justice Walmsley . 
and Mr.Justise ^uhrawardy, — .. 
KRISTOPADA ROY лҹр oTHERS— 
< PLAINTIFFS—ÀÁFPELLANTA: . 
7 versus ©. ees: 
.OHAITANYA CHARAN MONDAL Ано 
_. otsees—Dereypants—Respoxpants. 
Mor tgage—Mortgaged property $n possession of pur- 


of equity of redemption not 
made party to subsequent mortgage suit—Property pur- 
chasel by mortgagee in emecution of mortgage-decree 


_—Mortgagee purchaser, whether entitled to recover 


possession from purchaser of equsty of redemption. 


A mortgagee, who has purchased a mortgaged 


property: in execution of his mortgage-decree can- ^ 


поб recover possession of the property from a. 
trausferae of the equity of redemption, who was not’ 


"made a party to the mortgage suit, although at the 


date of thé suit he was in possession of the property 
фо the knowledge of the mortgages. [p.. 538, col. 2; 
р. 584, col, LJ | DE 

Aghore Nath Banerjee v. Deb Narain Guin, 110. W: 
N. 3:4, followed. aoe 
2 Hargu Lal Singh v. Gobind Rat, 19 A. 54: A. 
W. N. (1497) 154 9 Ind. Dec. (м. в) 350. (F, B.), 
Madan Lal v, Bhagwan Das, 21 A, 2*5  (F. B; А.: 
W.N. 1899) 41; 9 Ind. Deo, (х. в.) 859, relied upon. 


Gangadas Bhattar v. Jogendra Nath Miter, 14 О. 


W.N. 408; b O. L, J. 315, distinguished, . 


Mohan Mamorv. Togu Uka, 10 B 224; 5 Ind. Dec. 
(N в.) 586, Dadoba Arjunji v. Damodar Raghunath, 
16 B 486: ~ lad Deo .N,.8.)808, Rupchand Dagdusa 
v Davlatram Vichelrav, € В. 436; 3 Ind.Deo. х, в.) 
7785, Alı Hasan v. Dhirja, 4 А. 518; A W'S, 11882) 
118; 2'Ind Deo (xia. 1100, Protap Chandra Mandal 
v Ishan Chandra Chowdhry,40 ~ 
Ohunder Mondul v. Iswar Ohunder Rat, 4 C. W. N. 
452, Jugdeo Singh v. Habibullah Khan,'6 O L. J. 612; 
12 0. W. М. 0°, Habibullah v Jugdeo Singh, 6 '*. L. J, 
629, Radha Pershad Misser v- Monohur Das, 6 О. 317; 
10. 1. нк. 294 8 Ind. Deo (N.g 1 207, Entholi 


N. 264; Grish , 


Kizhakkikandy Kanaran v. Vallath Koylil Unnooli, 80 .— ° 


` Appeal against a decree of the Subordinate 


Judge, Seeond Court, Howrah, dated the 26th ' 


June 1919, modifying that of the Munsif,’ 
Sesond Ocurt, f 
January 1918, 


FAOTS appear from the азоне . 
Baba Hur Ovomar M.tter (with him Babu 
Rupendra Kumar Mitter), for the Appellant, — . 


"<The subject-matter of; the -litigation is a.’ - 


knowledge of' >, 


‚М. 40917 M. L. 4 48, Murugaser Marimuttu ` .. 
v. De oysa, 1891) А. О. 69; 6) L.J P. 0. 26, ^ ." 
referred to. се ' ы, rw ' 


t5 


.Uluberis, dated the -17th _ 
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plot of land which was mortgsged in 1297 


B, 8, by two brothers.to thé predesessor. 


of the plaintiffs. In 1894 the interest of 
one of the mortgagors was -purcossed by 
the predecessor of the defendants Nos, 6 
to 11 in execution cf а desree obtained 
against one of the brothers alone. A suit 
was brought on the mortgage-in 1896, but 
the purehaser of the equity: of redemption 
of one of the mortgagors was not made 
a party to that suit, The mortgagee 
bought the mortgaged property in execu» 
tion of his mortgage-deeree in 1897, The 
rroperly is in the ossupat'on of tenants, 
The precert suit is for.declaration of the 
plaint:ffs’ title as egainst defendants Nos. 6 
to 11 and for reeovery of khas {possession 
against the tenant. defendants. 

As regards title the present appeal relates 
to the share purehased by the predecessor 
of the defendants Хов, 6 to 11. Jn regard 


to that share my elaim has been dis- 


allowed on the ground that the purchaser 
cf'the equity of redemption’ was not made 
a party to the mortgage suit. Bat, assum» 
ing that- the purchaser of the equity of 
redemption was not bcuud ‘by the mort- 
gage-daeree, the utmost that he. has ia а 
right of redemption. His єпссәввога боп. 
sequently eanno& ba permitted to 1e'ain 
possession without redeeming,.the m-rtgage 
under which the plaintiffs claim, The 
plaintiffs. are, therefore, entitled to a dasree 
for possession aubjest to the right of the 
successors of the purebhaser of the equity 
of redemption to redeem the mortgage. 
See Mohan Manor v Togu Uka (1) ard Daduba 
Arjunjt v. Damodar hoghunath (2). Toere 
are several rulings which in effeat ‘agree 
and lay. down that the purehaser at a 
Court saleccquires the mortgagor's rights 
as they existed at the time of the mort- 
gage and not at the time of the Oocurt 
sale. See BHugchaxd, Dagdusa v. Darlatrem 
Vschalrav (3), Alt Hasan v. Рыта (4). 
. Bee also trotap Uhandra 3Мапда v. Ishin 

Ohandra ; Choudary (5), Grish Uhuader 


(1) 10 B. 224; 5 Ind. Dec, (м. в.) 580. 

(2) 16 B,'486; 8 Ind. Dec. (N. s.) 808. 

(8) 6 B. 495; 3 Ind, Deo. (м. в.) 786. 

44) ФА. 518; A.W. ом. (1888) 118; L2 Ind, Deo, 
(х. в.) 1100, 

(6) 4. АДЛ NES 


5&enant-defendants. 


. Mondul v, Pii Ohunder Rai (6), Ganga- 


die Bhattar v. Jogendra Nath Mitter (7), 
Jugdeo Singh v. Habibullah Khan (8). In 
ell the83 саев 16 has been laid down that 
the purchaser at the mortgage sələ is 
entitled to resover possession of the property, 
only tha purshascr of the equity of redemp: 
tion should be given an opportunity to 
redeam the mortgage. 

Tha plaintiffs also acquired a title by 
adversa possession as against the suscessora 
of the purshaser of the equity of redemp- 
tion. The tenants were all ‘along paying 
rent. to the plaintiffs. So the plaintiffs 
were in posression of the land through tho 
The mere fast that the 
tenants eeased payicg reat for a sertain 
period ‘sannot tave the effect of terminat- 
ing the possession of tke plaintiffs. I+ 
was only when the tenants denied tha 
title of the plaintiffs that their possession 
ceased, In this respaot the lower Appellato 
Court was wrong in coming to tho osn- 
clusion that the plaintiffs’ posseasion eame 
to an end when rent ceased to be paid. 

Then with regard to the plaintiffs’ claim 
for khas possession my submisaion is that 
the tenants having denied their landlords’ 
title, they forfeited their tenancies, At 
the present moment they are mere 
trespassers and as against them the plaintiffa 


are entitled to get в desree for khas 
posse:sion, Tha lower appellata Conrt 
refused the prayer for khas possession, 


bseaute ‘one of the tenants was not а party 
to the rent suit in whieb the tenants 
denied tne plaintiffs’ title, Bat the denial 
of the fandlords’ title by one of the joint 
tevants 18 operative as against all if the 
making of it’ was within the scopa of his 
authority. | 

Babu Astran.an Ohalter єв, for the Re- 
sponceuis,—The present sni» woieh is опо 
for possession, must fail as againsé the 
pu chaser of the equity of redemption, 
"ue plaintiffs have asked for an absolute 
dec ee виа not a conditional one, The 
purct:aser in exeention of the mortgage- 
deoree purchases only the right, title and 
interest of the mortgagor as they etand 
atíthe date of the).Oourt sale.% Aslagainat 


(6) 2 C. W. М. 452, 
V1) 110. М. М. 40845 C, L, J. 816, 
(8),6, О, La Ј, 012i 1240. WaalUt, 


+ 
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. the purehaser of the equity of redemption: 


the lien-of the mortgagee did not merge 
in his deeree, for а deeree can be of no 
value against-one nota party to it, Refers 
to section 85 of- the Transfer of Properly 
Act. In the present sase there is also 
this special feature that at the date of 
the mortgage suit the purchaser of the 
equity of redemption was in: possession of 
а portion of the mortgaged property to 
the knowledge of the mortgagee. In this 
respect the present case is distinguishable 
from the case in Gangadas Bhattar v. 
Jogendra Nath Mitter (7). See also the 
cases reported in Habibullah v. Jugdeo Singh 
(9), Radha Pershad Misser у, Monohur.Dos 
(10) and Aghore Nath Banerree v, Deb 
Narain Guin (11). The Bombay decisions 
relied .on by' my learned friend are distin- 
guishable from the facts of the present 
caso.: Two Fall Bench deeisions of the 
Allahabad High Oourt reported in Hargu 
Lal Singh v. Gobind Rat (12) and Madan 
Lal v. Bhagwan Dos (13) are exactly in point. 
See also Eniholi Kishekkikandy Kanuran v, 
Vallath Koglil Unnoolé (14). 

. On the question of adverss possession 
the findings of the lower Appellate Oourt 
are eonclusive in second appeal. It has 
been found that the plaintiffs have failed 
to prove possession for the statutory period. 
The other points raised by the appellants 
before your Lordships were not taken in 
either of the Courts below, They cannot 
be considered now as they involve investi- 
gation into questions of fas. 

`: Babu Rupendra Kumar Mitter replied, 


JUDGMENT. 

WALMSLEY, J.—The plaintiffs are the ap- 
реПапёя. Their suit was for establishment 
of. their title -as ‘against defendants Nos. 6 
to ll; and for resovery of khas possession 
ag against the tenant-defendants Nos. 1 to 
5. They lost in the First Oourt, and on 


(9) 6 C. L. J. 
(10) € C. 317; 7 "c. L. В. 298; 8Ind, Deo. (N. s.) 


201. 

(11) 11 0. W. N. 814, 

(12) 19 A. 641; А. W. N. (1897) 154; 9 Ind, Deo, 
(м. в) 850 iF. B.). 

(18) 21 A. 285 (F.B); A.W, N. (1899) 41; 9 
Ind. Deo. (N. в.) 859. 

(14) 80 M, 500; 17 M. L, J, 431. 


appeal they sucseeded in part, they now prefer 
this appeal in regard to the part of their 
claim that has been disallowed. 

The property in suit is two-thirds of& 
plot measuring 10 bighas 16 kattas. This 
portion was bought by one Syama Oharan 
Mukerjee in 1273 B. S., he died leaving two 
sons, Akhoy and Abhoy. They together 
mortgaged it to Jiban Krishna Roy, father 
of Шош Nos, 1,2 and 3, and of defend- 
ant No. and grandfather of plaintiffs 
Nos. 4 Pd 5, The mortgage was dated 
1297. Jiban got & desree on the mortgage 
in 1896, and bought the mortgaged property 
in execution on January 12, 1597, 

Meanwhile Abinas, the predesessor. of de» 
fendants Nos, 8to 11, had obtained a desree 
against Abhoy alone,and bought the interest 
of Abhoy in an execution sale on June 9, 
3894, Аб that time the. tenants under 
Akhoy and Abhoy, namely, Chaitanya, de- 
fendant No. t, Sridhar, defendant No. .5, 
and Krishna, the father of defendants Nos. 
2, 8 and 4, were in oceupation of the land. 
Abinas took & kabultyat from Krishna and 
Sridhar. Althongh Abinas had bought 
Abhoy’s interest before Jiban brought his 
suit, he was not mada a party to that 
guit. 

Akhoy also dealt with his "share, bat afier 
the institution of the suit by Jiban : he sold 
it on Falgun 2 and 3, 1304, by separate 


kobalas to Ishan, predeceasor of defendant 


No. 6, and Hem Ohandra defendant No, 7. 
On Aghrayan 28, 1306, Chaitanya’ and 
Sridhar exesuted a kabulzyat in favour of 
Ishan and Hem Chandra. 

The ease for the plaintiffa is that Jiban 
obtained possession of the property after hia 
purehase at the auetion-sale, and that he 
reseived rent from the tenants amieably and 
by suit; but when he brought a suit in 
1913 (No. 885 of 1918) for recovery of the 
rents of 1317 to 1320 the tenants denied 
that he was their landlord, and in eonse- 
quence the plaintiffs assert that the tenant- . 
defendanta have forfeited their right to 
remain as tenants of the land. 

The elaim of the plaintiffs is, therefore, 
two fold, for а deelaration of their title as 
against defendants Nos. 6 to 11, and for khas 
possession as against the tenant defendants 
Nos, 1 to 5. ы 

The decrse whieh they have obtained ia 
in гезрәві of Akhoy’s balf bat it does. nat 
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give them khas possession. The objects of 
the appeal, therefore, ara, firstly,a declaration 
of title in regard to Abhoy’s share against 
the suesessor& of Abinas: and, secondly, re- 
eovery of khas possession as against tenant. 
defendants in regard to the whole area. 

I will deal first with the slaim to title 
as regards Abhoy's share. The first argu- 
ment on this subject is that, granting that 
Abinas was not bound by Jiban's mortgage- 


desree, tha right whieh ho held waa no- 


more than it would have been if he had 


been made a party, that is to say, he had. 


а right to redeem and he and his sucees- 
sora cannot retain possession without re- 
deeming the plaintiff's mortgage. Reliance 
is placed ov two Bombay Dacisions Mohan 
Manor v. Togu Uka (1) and Dadoba Arjunjt- 
у. -Damodar ‘Raghunath (2), ‘In the first case 
the lower Court held that аз plaintiff would 
not ratisfy the defendant's mortgage, the 
snit must bs dismissed. The High Court 
held that it was not for the plaintiff to 
satisfy the defendant, but for the defend- 
ant to have an opportunity of satisfying 
the plaintiff, and so plaintiff was given 
а sonditionel deeree. In the second вазе a 
eouditional deeree was granted by the lower 
Court and when the plaintiff appealed, the 
High Oourt said that the defendant was 
slearly entitled to an opportunity of redemp- 
tion, and then proseeded to examine the 
terms. The question under consideration, 
therefore, was different from the one before 
us, and it is nol necessary to examine the 
decision further, or to refer to the eommenta 
upon it:in the sasa of Entholz Kishatkikandy 
Kanaran v. Vallath Koylil Unnooli (14). 

Another case quoted -to.us was that of 
Protap Ohandra Mandal v. Ishan Ohandra 
Ohowdhry (5), bub that was a case in 
which the plaintiff was the purehaser of 
the equity of redemption, and the decision: 
is of no assistance in the present case. 
Another ease, that of Murugaser Marimutiu 
v. De Soysa (t5), ів oamplieated by- 
some of the facts,.and itis also a ease 
in whieh the parties stand in the- reverse 
position, E 

On ‘the -otber ‘hand, ‘there-are -two Full 
Bench ~decisions:- ofthe’ Allahabad‘ Court, in 
whieh’ the ‘faets: appear'to:be exactly-similar 
to'those dE the present case, 


(15) (1891) А..0. 69; 60 L, J. Р. C. 26, 


. learned Jüdgew said.: 


They:are Hargu 


Lal Singh v. Gobind Rat (12) and Madan Lal v; 
Bhagwan Das (13): In the former ease the 
“The plaintiff can only 
suseeed in this suit for possession on proof 
of title to a present possession at the date 
of his suit. His simple mortgage did not 
entitle him to possession as against ‘any 
one. His decree for sale, being in a suit to 
which these defendants ‘were not parties, 
had no effect as against them, and his pur- 
chase at the sale héld under the decres 
eonferred on him no title as against theke 
defendants. The result is that the plaintiff 
had no title to possession at the sommensement 
of the suit against these defendants, and 
his suit was properly dismissed”. These 
remarks were amplified in the later ease. 
In the present ense, too, the mortgage was & 
simple one, and the plaintiffs asked for an 
absolute deeree and not a sonditional опе, 
My learned brother has dealt with the 
decisions in this Oourt, and it ‘is not neses- 
sary for me to add to what he has said. 
I admit that the earlier of the Bombay 
gases appears to be in favour of the plaintiffs’ 
contention, but T think we should accept the 
prinsiple laid down in the Allahahad cases, 
more espeeially beeause in the present oase 
twenty years were allowed to pass between 
Jiban’s purchase and the institution of the 
suit. 

As against the suesessors of Abinas it 
is also said that plaintiffs have acquired 
title by adverse possession. The learned 
Judge’s remarks on this subjoet are rather 
sonfused, but as I understand them he anda 
by. acsepting the finding of the Mnnaif, at 
least to the extent that the plaintiffs had 
nob proved possession for the statutory 
period. 

Another argument put forward was that 
the lower Appellate Oourt was wrong in 
treating possession as coming to an end 
when rent eeased to be paid: it is said 
that he should hava held that the possess. 
ion ceased when in the suit for the rent 
that was not paid the tenants denied the 
plaintiffs’ title. This argument, however, 
was not set out in the grounds of appeal 
so we did not allow it to be pressed, 

The one question that remains is whether 
in -regard to Abhoy’s share the plaintiff 
should be given khas possession, Tho 
learned Judge refused the prayer because 
Sridbar was not a party to the rent auit 
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jn' which the’ tenante: denied the plaintiff's 
rights, He clearly should bave been made 


а party to that suif, for:he is and. was . 


‘one ofthe tenants of the land. Itis argued 
that the disslaimer by one of the joint 
tenants is operative as ‘against all-if the 
‘making of it, was within the єворе of his 
autbority. Such an argument involves an 
investigation into the scope of the. authority 
aud no investigation has been made beeause 
the argument, wes not pot forward in either 
of the lower Courts. I think it is too 
late ` for ihe plaintiffs to ask ns now to 
order snoh an enquiry to be made. - 

The result is that tho, plaintiff's appeal 
fails and. it must be diemissed with costs, - 


{С SUHEAWARDY, 
question raised:in this appeal: is 
mortgagee who hes purchased. the mortgaged 
property in- exesution.of his: mortgage -desree 
is entitled to reeover „possession: of it from 
a transferee ‘of the equity ‘of redemption 
| subsequent to the mortgage who was not 

a patty io. the -mortgage suit, subject 
to the right of the latter-to. redeem the 
mortgage”. i9 

s, The High. Courta in India are not in 
agresment on this point. -The Bombay and 

Allahabad High Oourts. have -taken diae 
metrieally oppcsite views and the Madras 
` High Court ‘has sided with Allahabsd.-Sea 
Dadoba Arjunji v. Damodar. Raghunath (2), 
Madan Lal v, Bhagwan Dae (13), Bntholt 

Kishakkikandy : Kanaran v. _ Valloth Koylil 

Unnooli (14). 

On an examination of the cases it appears 
that the divergenee of opinion is due to the 
question whether the purehaser in the 
above eireumetanses purchases the equity 
of redemption as it stood at the date of 
the mortgage whieh is the ratio decídendi of 
the Bombay eases or whether in.view of 
section 85 of the Transfer of Property 
Ac) and the general law regarding a desree 
of no value against one not в party to it, he 
purehases only the right, title and interest. 
cf the judgment. debtor-mortgagor at the 
date of the auction-sale by Court, whieh 
‘seems to be the. point о: view: of the 
Allahabad eases, 

‚1а this Oourt also thre із a conflist 
ot opinion. and some. of the eases eannot 
be neonciled, I will not attempt to notice 
all it shes casss bearing on the ae but refer to 


J. тһе: > only substantial 


^ a ‘ 


whether a ` 


‘purchaser to recover possession 


only some of resent data that lay down 
opposite vie м. 

In the case of Айй Nath Baner)ee v. Deb 
Narain Guin(11) Rampaniand Woodroffe, JJ., 
following the Allababad cases above notiood, 
held that a purchaser in execution of à 
mortgage.deeree sannot recover possession 
from -a tranzfarea of the equity of redemp- 
tion who was not a party to the mortgage- 
decree. In the same volume at page 
403, Mookerjee and Holmwood, JJ. held 
in the sase of Gangadas Bhattar v Jogendra 
Nath Мй». (7)` that sueh a purchaser ів 
entitled to recover sueh possession subjeet 


“to the defendants’ right to redeem [Sea · also. 


Protap Ohandra ,Mandal у. Ishan Ohandra 
Ohowdhry (5) and Grish Ohunder Mondul v. 
lswar Ohunder Rai (6).) ~ 

In the ease of Habibullah v. Jugdeo Singh (9) 
Rampavi and Brett, JJ, held that a purchaser 
in exreution of a mortgage decree has no 
right to retain :possession of the property 
obtained through Civil Court against а 
purchaser of the equity of redemption who 
was not а party in the guit on ths mortgage. 
In the same -yclame at ‚раве 612 in the 
ease of Jugdeó Singh v, Habibullah (8) the 
dispute between the same parties again eame 
for consideration and Brett and Mooker- 
jee, JJ, held that the purchaser at the 
mortgage cale is entitled 65 recover possession 
of tke property subjeet to the exerci:e of 
the right of redemption by the purohaser 
of the equity of redemption. It is to be 
noted that Brett, J, wasa party to both these 
decisions whieh apparently do not appear 
to be in unison on prineiple and similarly 
O'Kinnealy, J. was one of the Judges who 
desided the two cases reported in the 
4th Volume of the Osaleutt& Weekly Notes 
above referred to. It seems  logieally 
fallacious to attempt to reconcile eases 
which lay down that such a transferee ia 
entitled to recover possession from a 
purchaser under & mortgage-deoree dispos- 
sessing the former from the mortgaged 
property and the eases whieh allow the 
of sueh 
property from the transferee subject to the 
latter’s right to redeem, The view  eonsis- 
tently expressed by Rampini, J, find support 
in an earlier ease, Raaha tershad Miser v, 
Monohur Das (10) where Garth, О. J, expressly 
laid down that the purehaser аб а mortgage 
gale has noright to-suefor the khas possss. 
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sion ofthe property as against a transferea 
of the equity of redemption who was not 
а party to the suit on the mortgage, but his 
only remedy is to bring a suit against sueh 
‘transferee to have his right deslared to sell 
the property to satisfy his mortgage-debts, 
In this unsettled state of law, if it were 
ineumbent'upon us to come to a decision on 
this question it would have been necessary 
torefer the matter to a Full Bench, but we 
are relieved of this necessity by the 
special fasts of this ease. The equity of 
redemption of one of the mortgagors Abhoy 


was purchased by one Abinas, the predecessors . 


in-interest of defendants Nos. 8 to 11 in this 
case, in 1894 ina Court sale, and Abinas 
was in possession of Abhoy's share in 1897 . 
when the plaintiff purebased the property. in 
exesution of the mortgage-deeree.. Abinas 


, and his suesessora continued in possession ` 


through defendants Nos. 1 to 5, uptil the date 
of the present suit, and the plaintiffs did ` not 
take any steps for twenty years to recover . 
possession from him. In this state of things 
it may be safe to presume, and it is dedusible 
from the findings ot the lower Appellate 
. Oourt that Jiban Krishna, the predesessor of 
the plaintiff, was aware when he brought the 
suit on his mortgige that Abinas was in 
possession of a part of the property and still he 


did not make him a party in the suit. "That . 


being so, the case of Aghore Nath Banerjee v. 
Deb Narain Quin (11) is an authority for the 
proposition that in sush cireumstanees the ` 
plaintiff cannot eue for recovery of possession, 

The aase of Gangadas Bhattar v. Jogendra' 
Nath Mitter (7), which holds the sontrary. view 
aa for its special feature the fast that the mort- 
gagee at the time of the suit had no notiee 
. of the interest of the transferee of the equity 
of redemption, The present «ase, therefore, 
seems to be eovered by the former decision, 
and the plaintiff's claim must foil 16 was 
found by the First Court that the plaintiff's 
elaim was barred by limitation inasmuch as 
he was never in possession of this half share 
of Abhoy since bis purehases in 18$7.. The 
lower Appellate Court has' not reversed 
that finding, but assuming the plaintiff's ease ' 
to be truehas held that the plaintiff is not 
entitled бо _ khas- possession, In this view - 
also, the plaintifi’s suit ів liable to be dis- 
missed, ~ ~~ .: C 7757 

‚Ав regards the cther points urged in this 
appeal 1 concur with my learned brother in 
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the’ sonelusions he has arrived at, In 
the result I agree in dismissing this appeal 
with вовёв, 
8, р; 
Appeal dismissed. 


MADRAS HIGH COURT. 
Sgconp Отуп, АррвАт No. 931 оғ 1919, 
April 8, 1921, 
Present:—Mr. Јанііве Sadasiva Aiyar 
and Mr. Justiee Spencer, 

Hon'ble Tur RAJAH. оғ RAMNAD 
THROUGH HIS AUTHORISED Dewan Rao 
Sahib S. THIRUMALAI AIYANGAR 
—Drrendant— APPELLANT 

‹ : versus 
GNANAMUTHU BOTHAGAR— 
Puaintivr— Re: РО‹р®нт, 

Madras Estates Land Act (I of 1908),s. 18 (3)—~ 
Improvements made by tenant—High rate of rent— 
d ru EN ne how far affected by 
8. 8). 


In cases where improvements by а raiyat aro mado 
after the passing of the Estates Land Act, if there 
was а contract before the passing of the Act, enhan- 
ced rent can be claimed under it and that contract 
M reed by seotion 18 (8)ofthe Act. [p, 587, 
col. 1. ' 

-Venkata Perumal v. Ramudu, 27 Ind, Oas. 688; 
89 M. 84; 28 M. L. J. 81; (1915) M. W. N, 182; 17 М, 
р. T. 129, relied upon. 

А Court is not bound to presume ап agreement 
and consideration for payment of higher rent by 
reason of mere usage established by long continued 
payment thereof, [p. 587, col. z.] t Bard 

Periakaruppa Mukkandan v Raja Rajeswara Sethu. 
pathi, tO Ind. Сав 616; 42 M. 475 (Е.В ); (1919) М, 
W.N. 161; 86 M, L. J. 3:0, followed, 

A contract to pay enhanced rent may in certain 
circumstances be inferred on proof of a general 
жы affecting the holding of an estate. [р. 638, 
co). 

Gopalasami Chettiar v. Fischer, 28 М, 828; 16 M, L. 
J. 14, followed. 

Arumugam Chetty v. Jagaveera Rama Venkatess 
wara Ettappa, В Ind. Cas. 830; 86 M. 184, 9 M, L. T, 
76; (1910, М W. N. 679 and Jagaveera Rama Venkatea- 
vara Attappa v. Alawarasa Asari [Arumugam Chetty], 
48 Ind, Oas, 407;.43 M. 174, 86 M, L. J. 49; (1918) 
М, W. М. 782; 28 О. W. N, 225; 17 A. L. J. 129; 46 I. 
A, 195 (P. O.), referred to, 


Seeond appeal against a decree of the 
Oourt of the District ‘Judge, Батпай, af 
Madura, in Appeal Suit No. 887 of 19.8 
dated tho 18th Marah 1919, preferred against 
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в desree.of the-Court of the Special Daputy, 
Oollectór of Ramnad, іа Summary ` Sait 
No, 44(6 of 1915. = 


Mesers..L. A.. [o Adyar and 
S. Sundararaja Atyangar, for tbe Appellant: 

Mesara. A. Venkatragaliah, L. Venkatanara. 
siah and У, К, Mahadeva Sastri, for the Ra. 
Bpondent, 


JUDGMENT. 

Sapasiva Aran, J.—The‘ defendant (the 
Rajah of Ramnad), who. is:a landholder under 
the Estates Land Act, is the appellant before 
‘us. The plajntft .1в a: ratyatunder him and 
for Faali, 1828. e., 1918-14, -tho defendant 
tendered в patta to the plaintiff in whieh 
he charged the plaintiff with a higher:rent 
than theirent whieh the plaintiff. had been 
till then paying for the: land in his \hold- 
ing on the.ground that  Vanpayir ropa 
were sultivaied in that Fa:li for the first 
time with .the belp of & "well whish the 
plaintiff excavated..in the land аё an expense 
of Re. €00.in 1912.18 after:thé. Eataten--Liand 
Kot came into:. force. *-As thé: > plaintiff: ‘paid: . 
oily -the usual’ dry rate and’ refused’ to pay ` 
the difference ‘between ihe Vanpayir rate ` 
and. ће „гу. гаіе,: the-defendant, attachedsthe’ 
lands: .. Hence -the plaintiff. broughtsthe: guit: . 
in tke : СоПеоіст°з -Oourt^for^ raiBing һе 
aitaehment as "illegal sohtanding- “that © „Бе` 
was not bound to psy a higher rate ` for- 
raising. the Марраўіг: crops, as:the:improve- 
.menís were -effected att hig own expense.after 
the passing ‘of the Estates. “Land” Act, and" 
ав "there. never, existed. алу. ;eontraet. ЖО pay: 
such: ;a: higher . rate: of. »rent, .:Both =the : 
"lower Courte, вв I understand: their jud gmernte; 
held: (1)-tbat: there s was nO usage: ` proved 
to ‘psy the higher ‘rent claimed ard (2) ` 
‘thaf.no contnact,:express сот`1юрНей, boc pay 
it -has been proved» ard- (8) that.so far 
as the- alleged üsage ia ‘concerned “section” 
13 (5). of , the- Estates.: Land Aet - ;preelüded 
sueh usage being’ relied on for olainiing a 
higher: rate.of rent:: They'did not go into 
the question whether,. ifa contract before” 
the. passing of the “Aat was, proved, higher | 
rent sould Бе olaimed even . after the равв- 
ing of :the Estates Land. Act notwithstand. 
ing seetion 13 (3), nor did -they consider 
the question whether, even if seetion 13 
(3) did not -apply “retrospectively to the 
case «of +a ‘contrast made before the Aet 
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-came into forse where theimprovemen!sg also 


had baen made bafora the Ast came into. 
foree, that sselion may not.apply:; in the 
cass where the improvements were effested’ 
after the Ast aame into forse though the 
eontrast was before the Ast, 

‘Several: desisions alleged to bear on ‘the 


‘question. in.dispute were guoted, before us, 


But moat of them were desided with refer. . 
enca to the provisions of'Act VIIL'of 1865, 
I do not think if necessary to ‘refer to 
most of them. The guestion whether re- 
trospestive. effest should be given ‘to seetion 
13 (3) was eonsidered hy myself and: Napier, 
J. in Venkata Perumal v, Ramudu (1). 
Owing .to, the differenos of opinion between . 
us.on it the ease went before Mr. Justise 
Kumaraswami Sastri. 1 gave my opinion 
definitely that after the passing ‘of the 
Estates Land Aet a landlord eannot claim 
enhaugsd rent on возопп& of the inereased 
outturn of the crops due to the improve. 
ment made by the raiyat (1) whether the 
improvements were made before or after the 
passing of the Act, (2) whether or not 
there was а sontraes to the contrary, and 
(3) whether sueh contract was made before or 
after the passing of the Act, In the opinion 
pronounsed by Mr. Jastiea Kumaraswami 
Sastri, whish prevailed ultimately, it is stated 
in ove placa: “Clauses 1 and 2° to the section 
fe, section 18, ean only refer to improve- 
ments to be eíffested in future and if the 
Legislature intended elause 3 to be retroa- 
pestiva, it wouli have g.ven some indication 
of such intention. On the contrary, the use 
of the words ‘shall not by reason of making an 
improvement besome liable’ indicates that 
- only future improvements are intended.” If 
this passage alone is taken from the learned 
Judge’s opinion, it might be plausibly 
argued that he held that where the im- 
provements were effestad after the Act eame 
into force, ‘section 13 (3) would prevent the 
elaiming of a higher’ rent in respest of 
such lands on ascount of increased or more 
valuable. crops through future improvements 
even it ‘the eontract'to pay a higher rate ` 
had been made before the Aot, But at 
page 95%, the learned Judge рговевдей to 
state’: : "i am of opinion that the words 
'eontraet to the sontrary’ refer only ta 


- (1) 27 Ind, Cas, 088; 39 M. 84 28 M. L. J. 8l; 


(1915) M. W М. 182; 17 M, L. T, 129, 
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contrasts made after tha passing of tho Aet 
and ‘that sestion 13 (3) ha: no retrospeetive 
operation in eases where rent slaimol was 
payable under a contraos whish would hive 
been legally enforseable under the Rect 
Recovery Aet or any other law in forsa 
at’ the time оѓ. Ње passing of the Estates 
Land Agt.” 
learned Judge intended that evan in aases 
where: the improvements were made after 
the passing of the Act if there was a 
contract-before the passing of the Aet enhan- 
eed rent sould be claimed- under it and 
that -sontrast would not be affected by 
section. 13 (3). 

: Mr. L, А. Govindaraghava Aiyar for: the 
appellant, therefore, strenuously eontended 


that ‘the- eontract found against by both 


the lower Courts ought to have bsen found 
by both the Oourts as existing. He argued 
alternatively’ that, at any rate, in deciding 
pgaiuat ‘the’ existence of such a contract 
they misdireqted themselves on some:ques- 
tions of law and bence their finding shouli 
not be ascepted and that wa should call 
for a fresh finding. 

That no express contrast has beer proved. 
sould not be controverted, Mr L: ‘A. Govinda- 
raghava  Aiyar . argued that: the lower 
Courts ‘should haye found a usagó -existing 
immemorially for payment of such enhansed 
rent if’ Varpayir orops are raised "by 
a raiyat in:this village, that they should have 
presumed “fiom such шара ‘and from the 
fact that rents were originally ' .fixed ‘оп вњ 
varam basis that when such rents were 
commuted to money rates (though we do 
not know when they were во commuted) 
. there was a- contract made between the 
.Jandlord aud all tbe tenants in the village 

ineludivg the plaintiff's predecessor in-title to 

рву enlaneed rent for Vanpayir crops raised 
and .that the lower Courts. misdireated 
themrelves in. nob giving snfüsient weight 
to the usage and in not drawing such an 
inference, This usage was spoken to by the 
single witness (Karnam) examined on the 
deferdant’s side. He also produced certain 
jamubandt accounts signed by two deceased 
perrons whigh contained entries of payments 
of higher--rents: -by-.other:tenants between 

1697- and 19C6, I -shall · assume that 
the lower ‘Courts would have acted more 
reasonably if they “had found on the 
evidence a usage for.the ratyats to pay aueh 
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‘I, therefore, take it that һе 
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enhaneed rent for Vanpayir. (I do not express 
any opinion-about it), Still, I eaunot say 
that io unreasonably refusing to find tha 
existencs of aush а usage, they committed 
any error of law. Again, even if such usage, 
was proved, the.question whether they 
were bound to imply any such contraot 
between the plaintiff's predecessor- i -in.titte 
and the then landholder is also not free 
from difficulty. In Pertakaruppa Mukkandan 
v. Baia Rajeswara Sethupatht (9) desided 
by a Fall Benohof five Judges (Ayling, J., 
and Seshagiri Aiyar, J., dissenting), the 
learned Judges who dissented held that as 
regards a contrast to pay higher rate, legal 
origin and. eonsideration, therefor, need not 
be presumed- by Courts merely from long 
eontinued payment of higher rents, while 
the majority held that it was open to‘ the 
Court to presume both an agreement ав ‘legal 
origin and the consideration therefor turning 
that. agreement' into a contract, Thue, even 
according to the opinion of the majority of 
the Judges, the Court is not bound to 
presume an agreement and eonsideration fcr 
payment of higher -rent by reason of mo:e 
usage established by long continued paymonb 
thereof, Ха the present case, the lower 
Courts have refused to find that there was 
ап implied agreement supported by consider- 
ation on the -evidence -addueed and 1 am 
unable to say that the fasts and eireum- 
stanees are such that they werelegally bound 
tohave found an implied contract on thca» 
fasts and eireumstances. The second aproee], 
therefore, faila and should be dismissed wi'h 
‘ests, 

``брвлбев, J.—It was strenuously arguid 
by the appellant’s Vakil that the lower 
Courts ought to have found the existenca of 
& contract between the tenants and the Raja 
at the time of the commutation of tke 
varam rents-into money rents to pay gard.n 
or vanpayir rates irrespeotive of improve. 
ments made or to be made by the ratyais, It 
is true that in paragraphs Nos. 3 and 5 of 
the written statement, the defendant did 
allege. that: the varam system was converted 
into-money rent system for the benefit of 
the ratyats.and that. there wasan agroemont 
to pay vent atdifferent rates ascording to 


‘the crops raised, the aousidera&ion for ths 


same being the landlord’s sonsent to collect 
‚ (2) 60 Ind. Cas. 616; 42 М, 475 (F. B.) (1919) M 


foc: 


589 . 
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Only a small: money rent instead of varam 
Cr division cf produce whieh was more 
Profitable. The lower Oouria have referred 
to the evideaea of tke first defenee witness 
and to the jamabandi assounts, and the 
Distriet Judge says: ` they do not prove any- 
thing butthe faet that vanpoyir was being 
levied in respect. of other lands in the 
village " and "there is no other evidence in 
support of the defendant's slaim." It is 
now argued that tbe practise of paying 
' yanpayir spoken to by D. W. No. 1 should 
have baen referred toa legal origin, namely, 
an agreement to pay such ratesat the time 
of conversion into money rates. But the 
witness only stated that as faras he knew 
there was a praetiee prevalent from the 
beginning of ‘the Samasthanam to sharge 
vanpayir ratea, There is no means of 
knowing from this witness’s brief statement 
and from the figures in (he jamabandt aceounts 
what were the sireamstanees under which 
other tenants. paid such rates, whather 
there were any improvewents on their lands, 
whether sueh improvements were made by 
the razyaís or by the landlords, and whether 
they voluntarily.: pad thesa rates or 
paid them in consideration of some con. 
cession made by the landlord to them. 
The witness said in oross-examination that 
the plaintiff had never raised a vanpoyir 
erop before Faslis 1428, that is, the Fasli-in 
suit, so that he had no other land and that 
vanpayir erops coad not be enltivated 
without the aid of wella, iv order.to under. 
‘stand whether there was an implied contract 
to be dedueed fiom a eustom to pay vanpayir. 
rates, ib would be necessary to know whether 
there were wels, оп the landa upon whieh 
Bueh rates -were paid und when the 
wells were constructed, 
Ohettiur v. Fischer (2) the eubjsct of ascept- 
jug a custom as proof of the exisisnee of a 
вопігасё was dealt wish ia these words: ' ' It 
may be flat 'a euntrast may in eertain 
eiccumstaroes be inferred on proof of a 
general custom, affesting the holdings of an 


estate. ’ It .was ` also observed lower down: 
“Bach teran’s ‘contract, if ару, is to be- 
iLierrad...from those of other tenants," The 


High Court in that ease finally deelined to 
авверё evidense that a number of tentants bad. 
paid tree tax. at various rates an nd in differ- 


(8) 28 М, 828) 15 M, Ly J, 14, 


INDIAN CASES, 


‘finding, 


М. W. 


in Gopalasami ^ 


[1922 


ent waysas proof of a oontraet that evary 
tenant should pay tree tax at the various 
rates .elaimed by the landlord in: the parbi- 
eular ease. In  Arumugam: Олену у, 
Jagaseera Rama Venkateswara ЕНарра (4) | 
there was a finding by the District 


„Judge that the agreements to pay enhansed . 


rent were not void for want of consideration 
but the learned Juiges declined to uphold 
his finding as there was no evidence to ` 
support it, When the базе went on appeal 
to the Privy Oounsil theie Lordships h:ld in. 
Jagaveera Бата Venkatesvar2 Hitapp1 v., 
Alawarasa Asari [ Arumugam Chetty] (5) that, 
in the absenee of any sonsideration for a now 
promise .to pay at ahigher rate of 8 fanams 
a kuli for land whieh was previously held at 
4fanams a kuli, no implied contrast sould be 
inferred. . 

The facts of this sasa are somewhat 
similar to those of Gopclaszm: Ohettiar v- 
Fischer (8). The lower Uourts found 
no evidenca in support of the defendant’s 
slaim, ard I agree with my learned brother 
that 16 із поб necessary бо са] fora, fresh 
weeing that the learned Distriet 
Judge has thoroughly considered the effect 
of the evidence on the record from the proper 
stand point. The sesond appeal should, there- 
fore, be dismissed with coats. 

T a v. 

Appsol dismissed, 

(2 8 ind, Qaa, 380; 35 М, 134; 9 M. L, T. 76; (1910) 
N.. 

(5) 48 Ta Cas. 907; 48 М. 174; 36 M.L. J. 49; 
(1918 М, W.N. 732; 28 C. W, N. 225; 17 A. L. J, 129; 
46 I. А. 195 (P, О,). 





LAHORE HIGH COURT. 
Seoonn Civiu Аррк.һ No, 1999 oF 1921, 
Fobraary 14, 1922. 

Present ;— Mr, Jasties Abdul Qadir, 
MUSA AND ANOTHER — PLAINTIFF ! w 
APPELLANTS 
versus 
GUL MUHAMMAD, Mazor AND FATER 
MUHAMMAD, Minos, TAROCGA GUL 

MUH*MM AD— Dersapaxta — 


HasPoNDENT2. 

Oustom— Gift—Joint tenancy —Swrvivorship—Puniab 
Courta Act, (VI-of 1918), s. 4! (3)—0Qustom well- 
known and wndisputed~Second appeal —Certificate if 
necessary—Joint gift, legal effect of —Question of law. 


\ 


Tn the case of Muhammadan agriculturisis of tha 


' Punjab, a gift made in favour of two or more persona 


>” 


' Court about 


* 
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without defining their shares does not create a joint 
tenancy with benefit of survivorship. The допеев 
take merely as tenants-in-common, [p. 541, col. J,] 
Munni v. Umrao Singh, 1 Ind. Cas, 720; 89 P.R. 
1909; 65 P. W. В. 1909; 59 P. L. R. 1909, followed. 
Where the custom relied on is well-known and 
there is no dispute between the parties asto its 
existence and no issue has been framed by the Trial 
it, a certificate is not necessary 
under section 41 (3) of Act VL of 1918 to enable a 
party to:prefer a second appeal, but the High Court 


may remand the case for an enquiry, if it considers : 


that there is a question as to the existence of the 
custom in the case. [p. 540, col. 2.] 
Sohna Mal v. Nama: Chand, 84-Ind. Сав, 904; 22 


` P, R. 1916; 212 P. W. R. 1915, relied on. 


Failure to understand correctly the legal effect of 
the jointness of a gift, being а question of law, can 
be urged in second appeal, [p. 540, col. 2.] 


Seaond appeal from a deeree of the 


Distriet Judge, Gajranwala, dated the 28rd 


May 1221, affirming that of the Munsif,: 
. Sesond Clase, Gujra', dated the 18th April 


1920. 
Lala Amar Nath Monga, for the Appellants. 
Ohaudhri Ghulam Muhammad, for the 
Respondents, 
JUDGMENT.—The 
table will illastrate the ralationship between 
the {parties :— 


MUSTAFA— 
Musammat Bakht Bhari, 
| . 





sal ] 
, Mohkam Din, _ Fateh Din, 


Allah Jawaya (donor) Fazal Din, 
b. 4 ; J 
Musammat Bani Bibi. f KN 
Musa, 
( ` (plaintiff) 
Musammat Ghulam Ahmad, 


Haltiman, (donee) 
(donee), 


Isa, 
(plaintiff). 


7 


Nazar 
Muhammad, Muhammad, 
! defendant). (defendant). 
The plaintiffs, Musa and Isa, brought a suit 
against the defendants, sons of Ghulam 
Ahmad, for possession of 50 kanals 18 marlas 
of land, situated in Gujrat Distist, and 
representing the Share of Mustmmat Haliman, 
deseased. They claimed that they . wera 
entitled to the land in suit as collaterals of 
the late Allah Jawaye, who had made a 


С | 
Gul Muhammad, Fateh 


(defendant). 


gift of it in favour of Musammat Haliman 


and that it now reverted to them, because 


Meysammot Heliman had died without issue 


INDIAN CASS, 


' brother Ghulam Ahmad, 


following pedigree- ; 
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and her line had become extinct, The Trial 
Court dismissed the suit and the plaintiffs 
appealed, but their appeal was dismisacd 
in limine by the Distriet Judge, who held, 
agreeing with the Court of first instanc, 
that the donor had made a joint gift ia. 
favour of Musammat  Haliman and her 
and that on her 
death the whole of her share would pass to 
her brother or his deseendants by right cf 
surviycrebip. ч 

. The plaintiffs have preferred a sesond 
appeal to this Oourt against the above 
decision and their case has been argued 
before me by Lala Amar Nath Monga, and 
that for the resopndent by . Chaudhri 
Ghulam Muhammad. 

The facts of the case are -briefly аз 
follows :—In 1888 Allah Jawaya, who had 
no- sons, gifted the land to Musammot 
Haliman and.Ghulam Ahmad, children of 
his daughter. The brother and sister both 
remained in joint possession and have been 
reaorded as owners in equal shares, In 
1901, itis said, Musammat Haliman gifted 
her share to. her brother, Ghulam Ahmad, 
and mutation was sanstioned in his favan: 
io 1902, Musammat Haliman lived for soma 
years . after making this gift and 
died ohildless on the 19th September 1908. 
The plaintiffs brought the present suit ор · 
the lst October 1920 and, making anflallow- 
aucejfor holidays that preceded the inatitution 
of the suit, 16 has been held to have been 
filed within twelve years of the death of 
Musammat · Haliman, when the plaintiff's 
right to sue began. The first two disputed 
p.ints between the parties were, whether 
the plaintiffs were collaterals of the donor 
and whether the land was ansestral. Both 
these points were desided by the Trial Ооп 
in favour of the plaintiffs and are no Jong. r 


'eontested. The defendants had also son- 


tended that the suit was barred by time. 
As indieated above this point was also found 
in favour of the plaintiffs, The remaining 
three issues in the ease were the following :— 
Isue No, 3.—Was a joint gift mede in 
favour of Haliman and Ghulam Ahmed aud 
what was the effect of it? 
` Issue No. 4,—If the gift ^ be proved joint, 


then, does the property revert to tho 
plaintiffs P 
Issue No. 6.—Have the "plaintiffs a right 


off suecession and 9 right of question, whon 


‘540 . 
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һе property Һай’ been gifted to Baliman 
Bibi, and . when Haliman Bibi has again 


gifted the very property to Ghulam Ahmad ? 


Of these three issues, Issue. No, 3 is the 
only one on whieh. the appeal Һан been 
desided by. the lower Appellate Court, and 
* Iseues Nos, 4 and 6 have not been disoues- 
ed, 


It is contended: for the appellants that a . 


joint gift e&nnot be assumed merely by the 
. eireümstance that it is made in favour of 
two or more persons without defining their 
Bhares, and that in eases of donees, who ere 
insapable of forming а joint Hindu family, 
as--the. donees in this ease wore, the presamp- 
tion.is.that they were tenanta-in-common 
without benefit of survivorship. It is urged 
that this prineiple is resognised by a Division 
Beneh of .the Ghief · Court in Minn? v. 
. Umrao Singh (1), and that thisruling whish 
is really. helpful to the appellants has been 
' misunderstcod, by: the Courts below as help- 
ing -the defendants, . Relianee is also placed 
on an unpublished decision of the Chief 
Ooutt, First -Appeal No. ‘11:6 of 1911 
desided on the. 2nd Angust 1913, where the 
-parties were Muhammadans as in this ease, 
and: in whieh the learned Judges made the 
following observations as to a plea of joint 
tenancy raised. by one of the parties in the 
said ease : — 


" The. contention is that by the. deed of 


‚1907 Musammat Fazal Bibi and her son 
Feroz Muhammad besame joint tenants with 
survivorship in the whole to Musammat 
Fazal Bibi owing to the aceident that she 


outlived her son by a few days, and that 


'omher death the whole would pass to the 
de'endant Musammat Hussain Bibi (her 
mother) as heir. We do not think it 
necessary to diseuss this eontention in detail, 
as-we agree with the District Judge that 
there is no exeuse for dragging into the 
ease the dcotrine of a teshnicàl joint tenanoy. 
He bas rightly relied on the ruling in 
` Munni vy Umrao Singh (1) whioh we consider 
binding on os, and ample anthority for 
holding ‘that: the dostrine іч -entirely in- 
applicable exeept conteivably among members 
_of a Hindu joint, family. We are here 
dealing with Muhammedan agrisulturists: of 
the ae “to whom the iest nigalities: of 


Q1 Ind. Cas. 720; 33 P. В. 19:9; 5: P. w. R. 
1909; 59 P, "bi 8.1909 


INDIAN .OABER, 


{1929 | 


Bnglish sonveyaneing are unknown éither by, 


law or. custom and we decline to read into 
the deed of 29th .Ostober'1907 алу roan- 
atrustion' based upon the theory of aurvivor- 
Ship. It should Ъз taken that Ghulam 
Nabi'sintention in 1907 was to leave the 
land in ‘suit to his daughter and her gon: ag 
tenants-in common in equal shares," 

The learned Vakil for the respondent raises 


an-objection, to staré with, that a queabion 
of custom appears to be involvad in;btis-onse. 


асвогӣіпо to the sontention of- the appallants 
and thera being no cartifisata this aspaal 


eannot be entertained. He refera to the . 
. case of Chinté v. Ishar (2) a3 authority 


in favour of this contention, Не. аво urgas 
that. the finding that the gift. was joint 
was a finding of fast. 

. The Vakil for the appellants, replying to 
the above objections, says that, even if he 
is nob. allowed to. dispute the finding of fact, 
he is entitled to urge that tha legal effec: of 
the so-called jointness of the gif} has not 
been correctly understood, and that thia 


being a point of law can be raised in sesond: 
I think there is forea in this oon- - 


appeal, 
tention and it must. prevail. Regarding the 
objestion as :о` want: of:cewtifisate about 
custom the Vakil for the appellants argues 


that the custom relied on by his elients was. 


well-known and there was!no dispute between 
the parties:as-to ita existenes -and-no. issus 
having been framed by the Trial Court about 
it, no certificate was  nesessary. 
that, if if is held that there is a question as 
to the existense of a custom in thia ease, 
then the proper prosedure-would be to 
remand the case for an enquiry being male 
on the point and a finding recorded on it. 


.He sites a Division. Bansh ruling of the 


Chief Court, Sohna Mal v. Nanak. Ohan? (3) 


‚аз an. authority iu support.of this suggestion, . 


І thick that ruling is applicable to tha 
present case and the want of a sertifioyte 
should not stand in the way of this aposal, 


ав the Oourts below have not gone into the. 


question of enstom. 

Another point urged on bshalf of the 
respondents is that neither the Тоја! Court 
nor the lower Appellate Ooart have desided 


a matter whish has an important bearing on 


(2) 43 Ind: Cas, 299; 100 P, R. 1917; ТІР. W. R. 
3917. 

us 31 Ind; Cas. £04; 22 P, R, 1916;, 212 P. їй. GR 
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Hoe adds : 


à 
Me 


Vel. LXIX] 

GOVARDHANDAS t, HARLAL RAMSUKH, 
the oase, that ie, whether a valid gift had 
. been made by Musammoi Haliman in her 
lifetime in favour of Ghulam Ahmad and, if 
во, what would be'the effect of that gif&- on 
the relative slaims of the parties. it is 
pointed out that the Trial Court had framed 
а distinct issue (Issue No. 6) about this 
matter but failed to give any desision on it. 
The Vakil for the appellants admits that the 
point was important and has not been 
decided and suggests that if a remand ia 
ordered it may be dirested that a deoision 
should be given on Ієвае No, 6, 

After earefully considering the arguments 
on both sides, 1 think that the view taken 
by the lower Appellate Court as to the 
effect of the jointness of the gift by Allah 
Jawaya in favonr of Musammat Haliman and 
Ghulam Ahmad is opposed to. the authorities 
cited above and ia ‘not correat, and the 
alleged jointness does not create any right 
of survivorship in favour of Ghulam Ahmad’s 
descendants, ‘lt. is певеввагу, therefore, to 
remand the case for a decision on the merita 
under О. XLI, r. 23, Ойу] Procedure 
Code, treating the joint gift as creating only 
atenancy-in common and not a joint tenaney, 
The ease ic, therefore, sent bask to the 
lower Appellate Oourt for desision with 
particular referenee to Issue No. 6 as well 
as on the question of sustom involved in 
‘Issue No. 4,. The. вёврїр on this appeal 
‘will be refunded and costs will abide the 
"result. 


ж, К; d W. O A. Case sent bach. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. | 
. Sroonp Civin Аррнлі No. 190-B or 
| 1921. — 
April 12, 1922. 
Fresent:—~Mr. Kotwal, A. J. O. 
GOVARDHANDBDAS акр oranss—DEFExDAKTS 
e —— ÀPPELLANTA 
; . versus 
R. S; HARLAL BAMSUKE AND ANOTHER 
— PLAINTIFF3— RESPO "D ENTE. 
Negotiable Instruments Act XXVI of 1881),6. 118 
„Hundi, whether loan — Burden of proof-—Evidence'of 
both sides considered —Immortance of onus of proof, 


iNDIAN OASES, ` 
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Under section 118 of the Negotiable Instruments 
Act the onus of proof lies on the person alleging that 
\ a hundi was given by way of a loan. Lp. 542, col, 1.3 
The question of onus is not of importance when 
both sides have given evidénce and the Court has 
considered it and preferred the evidence of one aide 
to that of the other. [p. 642, col. 1.] 
Hast Indian Railway Co v. Kirkwood, 67 Ind, Cas. 
921; 48 C. 767; 16 L. W. 248 (P. O.), referred to. 
| The weight to be attached to the evidence of а 
party ін поб governed by any such extraneous con. 
sideration as that of the burden ‘of proof but’ depends 
on the intrinsic evidence, Гр. 642, col, 1.] 


Second appeal from а desresrof the Distrios 
Judge, Amraoti, dated the 6th May 1921, in 
Oivil Appeal No. 32 of 1921, 


Mr. М, B. Kinkhede, for the Appellants. 
Mesers, К, G, Deshpande and В. B, Jai. 
want, for the Besponnent. 


. JUDGMENT.—The plaintiff drow а hundé 
in favour of the defendanta payable in Bom- 
bay. The defendants admit receiving the 
amount of the Lundi The plaintiffs’ alle- 
gation was that the tranaaetion was one 
of a loan’ to.the defendants in the form 
of a hundi. The defendants pleaded that 
the hundi was given as the consideration 
for the sala of certain property in favour 
of the plaintiffs. The first and third ieBues 
in the ease were :— 

: Did the plaintiff by exeauting the Aundi 
in question advance a loan to the firm of 
Bamdatt Kieandayal ? 

Was the hundi exeented in payment of 
conaideration of a sale as pleaded? 

Thus, both parties were given an oppor: 
tunity of proving their respective 93808, 
The Trial Court, after disenssing the evidence 
and the probabilities, held that the trans. 
action was one of loan, that the plaintiff 
hàd no motive for making the alleged pur. 
chase, that they had never agreed to make 
it nor made 16, that the sale-deed was B 
one-sided affair.to whioh the plaintiffs were 
not parties, that the defendants who had 
purchased the property to be sold were 
likely to be deprived of it on ascount of 
the plaintiffs’ superior rights, and that the 
execution of the sale-deed and the borrow. 
ing of the money from the plaintiffa was 
a deviee of the defendants to save thom- 
selves - from loss by such deprivaticn, The 
lower Appellate Couri upheld these findings; 
the plaintiffs suit having been decreed the 
defendan:s appeal, $ 


bag 


` 
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YEN EATAOZALAM OHETTIAER о, KRISHWASWAMI THEVAN, 


. Both the ‘Courts appear to have eonsider. 
ed that the onus lay on the defendants 
to prove that the hundi was поў given by 
way of а loan, In view of sestion 118 of 
the Negotiable Instruments Act this view 
ia not correst.. But the question of onus 
is not of importance when both sides have 
given evidence and the Court has sonsidered 
it and preferred the evidenca of one side 
to that of the other: Hast Indian Railway Co. 
v. Kirhwood (1); It is urged on the appel. 
lants’ behalf that this wrong notion that 
. the burden of proof lay on the defendants 
Љав: very likely led the Courts to look upon 
‘their evidence with undue stristness, if not 
'euspision, I do nob think there is any 
foroe in this eontention. The weight to be 
attashed to'the evidence of a party is not 
governed by any such external sonsideration 
as that of the burden of proof but depends 


entirely on the intrinsio evidenes, and I do. 
not think that the lower Courts have ap- : 


plied а stricter test of  eredibility to the 
‘defendants’. evidence or that they started 
looking a$ it with an eye of suspision Бе. 
eause they soneaived that the burden was 
‘on him. They have disaredited the defend- 
_ants’ one on ascount of its improbability 
end I do not see that they are wrong. 

It is complained that the lower Oourts 
decided the „points (2)as to the invalidity 
of the sale-desd" on aesount of its regis- 
tration at the wrong plaee, (b) as to whe- 
ther’ the defendants wera in posasssion of 
the property sold and (c) as to how much 


the defendants received on acsount of loan 
money without framing issues on these 
points, These points were incidental tothe 


question whether there was a sale and 
were matters of evidences ani not of issus, 
No complaint was made in thelower Ap- 
pellate Court on this seore or on the ground 
that the burden of proof was wrongly plac: 
ed and the defendants had thereby been 
prejudiced. seth Lashmickhand v. Kisan (2) 


cited by the learned Advoeate for the appel. | 


lant, was a oasa where on account of a wrong 

view of the law, the appropriate issue was 

not framed and tried, and as it was heli 

that the plaintiffs might have been pre. 

judised by the error in whieh the lower 

Courts had fallen, the ease was reminded, 
\ 


` (1) 67 Ind, Cas, 921; 48 C. 737; 12,L.. W. 248 (P. 70), 
(294160, Р. L, R67, 


In this ease the view of the lower Conrts 
as to the burden of proof hasnot affested 
the decision on the merits. The appeal 
fails and is dismissed with costs. 

G. В. D. Appeal dismissed, 


MADRAS HiGH COURT. 
Om Revision Petrtion No. 856 - 
i or 1921. 
May. 3, 1922. 
Present :— Mr, Justise Devadoss, 3 
V, E. KK. B. M. А. VENKATACHALAM 
OHETTIAR—-Patttioser 
versus s 
KRISHNASWAMI THEV AN— 


` Ruespospeyt. 
ЖО Procedure Code (Act V of 1808), s. 115— 
Written statement—Objection to valuation and Court- 
jee—Court’s duty to go into such objections. 


Where a defendant raises an objection in his 
written statement that the plaint has been very 
grossly undervalued and the Court-fee has not been 
properly paid, it is the duty of the Trial Court to 
frame an issue on the point and, if necessary, to 
call m the defendant to furnish particulats;[p. 648, 
col, 1 


Petition, under eestion 115 of Act V of 
1908 and section 107 of the Government of 
India Act, praying the High Oonrt/tó' revise 
an order of the Court of, the Subordioate 
Judge, Kumbakonam, in I, A. No. 406 of 
1921, in Original Suit No. 125 of 1920, 


Mosis. К, Е E T and N. R. 
Govindachari, for the Petitioner. 

Mr, S. Rangarwamı Iyengar, for the Re- 
spondent, 

JUDGMENT.—This is an applieation 
under section 115 of the Code of, Vivil 
Prosedure to revise the order of the Sabor- 
dinate Judge of Kumbakonam refusing to 
admit an additional written statement of the 
lat defendant. The suit is one for resovery 
of property from the Ist defendant and for , 
possession, In his written statement the 186 
defendant raised a eontention that the suit 
properties wore under-valued and that they 
should be ‘properly valaed and a proper 
Court-fee paid. At the time of thexiaeuss, 
the. Subordinate Judge: psssedi this orders) 


Чып) O 
BISHEN SINGH 0, BISHNA. 


"^ Objection is also raised inthe Ist defend. 
ant’s written stacement аз regards thé 
valuation of the properties "and refused to 
frame anyissue on the point. This is not 
а proper way of disposing of an objestion as 
to thevaluation of the properties. If the 
valuation put upon by the Ist defendant 


required partiaulars, the Subordinate. Judge. 


' should have called upon the lat defendant 
fo furnish particulars, andif he refased or 
was unable to furnish particulars, be could 
have then objected to raising the issue, 
Subsequent to settlement of issues the first 
defendant wanted to raise the same eonten- 
tion by filing an additional written state. 
ment whish the Subordinate Judge refused 
to allow him to do. Asthe valuation put 
upon by the lst defendant is -out of all 
proportion to 
plaint by the plaintiff, I think the Subor- 
dinate Judge has acted with material irregu- 
larity’ in refusing to raise ап issue and 
deside it, Though the petition somes in 
very late I think in the interests not only 
of the parties but in the interests of the 
general: tax. payer it із the duty of a Oourt 
` Во insist upon Court-fee being paid on a 
proper valuation of the suit properties. In 
these cireumstances I think that the Subor- 
dinate. Judge ought to baye raised an issue 
and:desided it, І set aside the order of the 
Sab.Judge and direct him to raise an issue 
as ‘regards the value of the properties and 
decide it and proceed according to law. .But 
this order is coadi«ional оп the 1. defend: 
ant paying into Court all the aosta incurred 
‘by the plaintiff ор to date in the lower 
Court from the date when the issues were 
settled and if he does not psy within one 
month from ‘the re-opening of the lower 
Conrt, this sivil revision petition will stand 
dismissed witb eosts. But if he does pay 


within that time the Sub-Judge will raise 


the issue and dispose of it according to law. 
„Тһе eosts of this application will abide 

the result of tbe deeision of issue to be 

framed. 
YN Ve 


B. р, Petition allowed. 
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the valuation given in the - 
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LAHORE HIGH COURT. 
Sacono UivinL Appear No. 2150 or 1921, 
February 22, 1922. ` 
Present:—Mr. Justise Broadway. 
ВІЗНЕМ SINGA—Dasrenpant— 
С APPELLANT 
. versus 
BISHNA —PrarNTIFF — RESPONDENT. 
Contract Act (IX of 1872), ss. 11, 64, 65 —Evidence 
Act (I of 1872), s.116—Specific Relief Act (1 of 1877), 
зв. 84, 41—Contract by minor—False representation as 
to age to knowledge of other party—Fraud~— Transaction, 
setting aside of —Refund of consideration, 


A false representation by a minor as to his age 
made to a person who knows it to be false is not 
such a fraud asto take away the privilege of 
infancy. [p. 541, col. 2.] 

Harnam Singh v. Naraina, 64 Ind, Cas. 873: 162 P. 
Е. 1919; 2 U. P, L. R. 4L) 40; 63 P, W. B, 1929; 1 L, 
L. J. 122, followed. 

A person who seeks to recover property trans- 
ferred by him on the ground that he was a minor 
when the transfer was made cannot be compelled 
to refund to the transferee the money which the 
latter had ‘paid to the minor as consideration for 
the transfer, either under the provisions of sections 
64 and 55 of the Contract Aot or under the provisions 
of sections 89 and 4i of the Specific Relief Act, 
[p. 644, col. 2.] 

A contract entered into by а minor is void ab 
initio and a Court of Equity cannot say that it is 
equitable to compel a person to pay any money in 
respect of & transaction which ag against that per- 
son the Legislature has declared void.[p. 545, col, 1.] 

Mohori Bibee v. Dharmodas Ghose, 80 C. 539; 7 C. 
ҮЙ. М 441; 6 Bom „В 421; 80 I, A. 114; 8 Sar. P. C. 
J, 874 (P. C. ', followed 3 

Balak Ram v, Dadu, 7 Ind, Cas, 1000; 76 P. R. 1910; 
98 P. L. &, 19:0; 1:2 P.W. R. 1910, Wasinda Ram v. 
Sita Ram, 69. Ind. Cas 893; 1 L. 889, 6. P. W. B. 1920 
and Bhana v Bela Singh, 51 Ind, Oas. 410; 38 P, R, 
1919, referred to. 


Sesond appesl from в deoree of the 
Senior Subordinate Judge, Firat Clase, with 
appellate powers, Ludhiana, dated the 12th 
July 921, reversing that of the Munsif, 
First Olass, Samrala, District Ludhiana, dated 
ithe 25th April 1921, 

Lala Durga Das, for the Appellant. 

Lala Balwant Hai, forthe Respondent. 

JUDGMENT.—On the 3rd of July 1912 
Biehns, son of Sahiba, who was then a 
minor, sold a vasant site belonging to him 
to Bishen Singh,son of Joga Singh. Both 
vendor and vendee resided in tha sama 
Village. On. the 5th of Oatober 1920 Bishna 
instituted а suit for possession of the ya- 
sant site, pleading that the sale was void 
owing to his minority. The Trial Oourt 
held that the plaintiff had; failed to provq 


bak 


BISHEN SINGH 0, BISBNA, 


that he -was. a minor at the time of the 
sale ard aleo that be was estopped by his 
aonduct from raisirg the plea of minority 
acd dismissed the suit, Bishna tben appealed 
to the £ evior:Subordinate Judge, who deereed 
the claim: holding 


аў ‘that he:was в. minor at: the date. of the 
sale; 

(2) that he was not: араа from raising 
the--pléa~ of minority, inasmusli ав the faot 
of his being a minor was known to the de- 
fendant. vendee; and 

(3). that tHe-defendant was: not entitled to 


bo re. -paid the money paid by him under ‘the: 


sale, 


Against thie decree thë, defendant Biskon. 


Singh has preferred this second appeal to 
this Court'through Mr. Durga ‘Das, while 
Мг. Balwant Rai hes addressed:me. on behalf 
of Bishra. 


It has been found: es-a fact that Bishna 
was са minor ‘at tbe.date.of the. sale and 
the. decision: on: this. point is: поё open- td 
examination. Mr. Durga.Das bas, however; 
contended, that the'question whether Bishna 
eould. or..eonld not plead, his minority’ was 
dependent on whether. Bishen Singh: had 
knowledge: of/Bishna's being а minor and 
that the finding on this. question cf.know- 
ledge was open to attack, inasmuch as it had 
been arrived at on:insnfficient ‘materiel; The 
learned: -Sgnior Subordinate Judge 
based his: finding on this point on the 
facts, (i) that the parties were near 
collaterals (not denied before ma); (2) that 
they were. residing in the same village, 
(3) that the sale-deed refers to a suit 
“which had been brought by Bishva for 
restitution of conjugal rights and for the 
expenses of whish he needed money; and 
(4) that in that suit it had been found that 


Bishna was a minor, a fact which must. 


have: been known to the appellant at the 
time when he entered into the transaction, 
inasmuch as the. judgment on appeal in the 
snit for restitution of conjugal rights shows 
that the First-Oourt had decided it bsfore 
-the sale was effected, Mr. Durga’ Das sor- 
tended.that.there sireumstances did. not 
warrant the eonelusion that the appellant 
kad knowledge, of Bishna’s minority at the 
date of the sale. In this view I am un- 
- able (o-agree, as it seems to methat there 
' was evidence from which the appellant'g 
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has: 


Е 


B ‚в 


knowledge sould be inferred. I must, there? 
fore, hold that this queation sannot be: enter” `- 
tained insesond appeal, vide Kashi’ Singh: А 
Ram Narain (1). 

Now, it is evident that the question of 
estoppel is dependent on whether. the ар: 
pellant knew of Bisbna’a disability, for'there 
eould: be no estcpgel where the truth of'the' 
matter was known to bath the parties; and аз 
pointed out in Harnam Singh v. Naraina (2), 
в false representation made о в person whó 
knows it to be falae-is not sueh a fraud 
вв to take away the. privilege of infanoyi 
I must, therefore, hold that. Bishns was not 
estopped from pleading minority. ч 

The next point raized by Mr, Durga Das 
was that hia client was entitled tó a refund 
of the money paid by him. He admitted 
that this refund could not ba claimed under 
sections 64'and 65 of the Ocntract -Aèt, as was 
held by tbeir Lordships of the Privy Counsil 
iu Mohort Bibee' vi Dharmodas Ghose (3): 
He contended, however, that inasmush as it 
was Bishna who was seeking to avoid the 
sale, sections 39 and 41 of the бревійс © 
Relief Ast were applicable and the Courts | 
had power, under the latter sestion, to re: 
quire the party elaiming the relief to make 
any. compensation to the other which. justise 
may require. Mr. Balwant Rai: contended 
that this question had been settled against 
the appellant in Mohort Bibee v, Dharmodis. 
Ghose. (8). where their Lordships: say: 
“These sestions, no doubt, do give a disere- 
tion to the Court whieh discretion had bean 
exereised by the Courts below” and their. 
Lordships saw no reason for interfering: with 
the discretion so exercised. Mr. WurgaDas 
contended that their Lordships: by their 
remarks in this eonneetion evidently intend- 
ed to hold thas in cases of this: nature the 
Courts had the power to act under sestion 
4l and he drew my attention to Bhana 
v. Bela engh (4) and Balak Bam: v, Dadu (5) 
The latter of. these authorities was dealt 
with in Wasinda Ram v. Sita Кат(6) (ses page 


(1).87. Ind. Сав, 188 at р. 189; 3 О.І. 1, 560; 19 
О. С. 821. 

(2) 54 Ind. Cas. 876; 1602-P. К. 1919; 2 U, Р, L. R, 
(L) 40; 66 P, W. В. 1920; 1 L, L. J. 122, 

(8) 80 0, 639; 7 О, W. N. 441; 5 Bom. L, R. 421; 
80 1. A. 114; 8 Sar, Р, 0. J. 374 (Р. О). 

(4) 61 Ind. Cas 410; 38 P, К. 1919. 

(Б) 7 Ind. Cas. 1000; 76 P. R. 1910; 98 P. І, R. 
1910, 112 P. W. R. 1910, 
- (8: 59 Ind, Cas, 393; 1 L. 389; 51 P, Үү, В, 1920: 
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994* and in ‘the former the question was not 
really deo'dad. In Mohort ВгЪев v, Dharmodas `, 
Ghose (3) their ‘Lordships of the Privy Conn- 
eil:deal with &' eoniention: raised | to the 
effaot that one who seska equity must. 
do equity, and in dealing. with this 'sonten- ` 
tion say that this point was the same аз 
that raised in eonnection with gestion 4l. 
of the Specific Relief Aet, and they eoneludé. 
by saying that ' ‘the short: angwer is that, 
a Court of Equity, cannot Bay that it is equi. 
table to -compel a.perwon to pay any moneys. 
„ів respect of & ‘transaction which, аз against 
that person, the Legislature has deolared to, 
ba void, ". As a eontraot entered into by a 
minor is void ab ¢nitio these last remarks of 
their Lordahipaof the Privy Oounoil seem 
to-be applicable and indieate that a refund 
eannot be allowed. In these. ciroumstanees 
I am aoneirained to hold that the appellant 
eannot ‘be-allowed a refund of the money psid 
by him, and I, therefore, reject thia appeal, 
In the “siroumstances, however, I. leave the 
parties to bzar their , own sosts in this 
Court, ) 3 
DIES 20. : 
Fs zn кы svn 





+ Appeal rejected. 


руы 
1 


NAGPUR JUDIOIAL OOMMISSIONER'S, 
i " QOURT. 
.,FEgOsD.ÜigL Аррв L No, 5:8 ов , 
ооа EXE 
` August 31, 1922, 

Present: —Mr. Hallifax, A.J. О. 
"JAINNABEI AYD, OTHER3— P LAINTIFFA— m 
dao er. nol d , APPELLANTS Uc 

Au AY i 67815 І : 

7 айсрам ‘MOHIUDDI N AND OTHEAS— 
Dazenv улт — Rag (POND iNT. 

Eus for meine profits —E»tent of plaintiffs share ` 
denied—Question, whether cdn be decided. in suit— 
Transfer of Property Act (IV.of 1882), s. 5—Transfer 
7Anrangementof mutual relinquishmont and admission 

` of claim — Registration, ` à 


“Ina suit for mesne profita if the defendant denies 
ths extent of the plaintiff's. share. in the property, 
. the question’ can be decided in the suit and the claim - 
for the profits of the portion of the share denied 
cannot be dismissed merely because. of the denial. 
‚Аһ arrangement | between the parties which may 
be regarded. as а mutual relinquishment and ad. 


mission of olaims cannot come within any of the . 


Dasson ot transter—with- “which: the рне: ;of 
85° 
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$45. 


Property Aét deals and a writing йй: any 
such arrangement is not compulsorily registrable. 
Lalla Oudh Beharee Lall v. Ranes Mewa Koonwer, 


. 8 Agra H'O. В. 82, Khunni Lal v. Gobind Krishna 


Narain, 10 Ind, Cas. 45 88 A, 856; 15 О. W. М. 545; 
8 А.І, J. 552; 180. L. J. 576: 13 Bom, L. R. 427; 10 
M.L. T. 25; (1911) 1 M. W. N. 482; 21 M. L.J. 646 
88 I. A. 87 (P. 0.), referred to. 

Second appeal from a decree of the District 
Tosa „Raipur, dated the 4th September 

Mr. M, Gupta, for the Appellants. 

Mr. M. Y. Shareef, for the Respondents, 

JUDGMENT,.—The learned Ooursel for 
the appellants abandoned his last ground of 
appeal- in regard to the rental value of the 
sir and khudkasht land. The fires two 
grounds &lso require little mention. ' The- 


. learned District Judge apparently beld ‘that 


in asait for mesne profits, if the defendant 
denies the extent of the plaintiff's. share 
in the property, that question eannot be 
decided in ће. вої, and the claim for the 
‘profits of the portion of the share denied 
must be dismissed, This is manifestly 
ineorreat, bat the mistake bas had no astual 
effect as the learned Judge went on to dec'de 
the question of. title, . For the rest, the only 
- matter urged that could properly ba "mention- 
ed'in « “second. appeal was ‘that ‘the 
arrangement between the parties in 1910 


' was a transfer of property and sould nob, 


therefore, ba effected exeept by a registered 
-dosument. It san only be regarded as a 
mutual relinquishment and admission of 
elaims by all the parties, whieh cannot eome 
within any. of the elasses of transfer with 
“whieh” the, Transfer of Property Ast. deals, 
The . learned Counsel for the appellants 
argued that it must be regarded -as ‘ gift 
of a twelfth share in the property by eash 
of ‘the other two brothers to Khan Bahadur 
Kutubuddin, ‘That, however, is a begging of 


' the question of the worst kind;. it proseeda 


on the assumption that eash brother was the 
owner of a third share, the one matter in 
dispute then.and now Tha nature of the 
fransaotion is well desoribad'i in s passage in 
Lalla Oudh Веһатвв Lall v. Hane: Mowa 
Koonwer (1). which is. quoted “with approval 
by their Lacdships of the Peivy Oouusil in 
Khunni Lai v. Gobind Krishna Narain Qj. Bat 
- (1) 8 Agra H.. O.H.82, ^- 
^ (2) 10 Ind. Oas “477; 33 А. ' 856; 16 0. W. м, 545; 8 
2 J. 562; 13 С. L. J. 575; 18 Вот. Г, B; 427; 


А. 
M. ù. T. 25; клм. w: N. 435 2L M. А. d. 545] 
38 LA, 87 (BO). ea 


eU Na 
E a 


— 
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1 aven if Ње "Bgreement Gould not be brought . 


~À into Tegal affect’ without the execution aud 


registration of a document it seems to. me 
the appeal must fail, 
` decision in the anit had reference to the 
extent of the share of each of the three | 
' brothers in the village. The finding of the . 
lower Appellate Court on that is not only 
final but inevitable in view of the olear 
and solemn admissions made by all 
the three brothers inthe written agreement 
.im 1910; the evidential value of these 
s admissions is too great to admit of question, 
even if any such question were allowed 


у. law,- The appeal is ‘dismissed and. 
the appellants must рау all the sosta. 
B.D. 


Appeal’ dismissed, . 





“MADRAS HIGH 'OOURT. 
Отт Bavietox Permon №, -586 ОЕ 1921. 

` ^ . April 20, 1949, 

Present 1——Мг. Juitioa Remesam, ^ 
"KELU NAIB--Pzrinionse—D. &PENDANT 
versus’ - 5 i 
VIYATHEN: MAHADEVI alias VALIA . 
. THAMBURATTI—PzLaNTiPE. 
— RÉPONDENT. . 


Malabar Qómpénsatvn. ‘for Ténante improvements a 


Us Act (i of 1900), в ‘.9—Agreément fo pay some: fee ‘for 
. eachtreacut, if Limits tenant's right to make improves 
mente and claim compensation, m 


. lf trees aro in existence at the end of a ‘tonaney, 
the tenant is entitled to oompensation for ims 
provements, but nob otherwise, aad if he chooses 
- toenjoy the benefit of a tree by ontting it down 
ducing the tenancy, no question of compénaation: 
arises. Therefore, anagreemeat’ by a tenant to -pay 


some ‘fee, large or '&mall, foreach хее оць, cannot: 


limit:/his right'to make improvements wad to ‘claim 
“compensation for them within the meaning, of 

- section 19 of the Malabar Compensation for Tanants’ 
Improvements Act Гр. 4^, col. 7.] 

Vasudevan Nambudripad v. ValivOhathu Achan, 24 
М. 47: 10 М. L. 0841 (В. :В.), Narayani Ammu v, 
^^ Kunchukutti Amma, 40 Ind. Gas, 247; 42 M. v. J. 541; 

* (2i M. L. T. 274. 1917» M. W. N. 309, Baja of Qochin. 
7 y, Kittunni Noir, 88 Ind. Свв..Б0 ^. 40M. 1603; 32 M. b, 
1.:295- 19/7. М. W.N 240; 51, 9.050; 21 М.І Т. 

Д 282: (E. B.), considered. . 


‘Petition under ‘seation 25 of Ant 1X of 


1887, praying the High Court to revise the 


INDIAN OASES, 


The only question for - 


‘I agree: with Phillips, Js 
psge 611.* Thetenant ean wait till the end 


. Gompensation arises and, 


* [922^ 


decraa of the Goart of the Subordinate 


Judge, Sonth Malabar ‘at Calicut, in Small . 


Oause Suit No. 622 of 1920, 
Mr, К. I. Subramanya Atyar, 
Petitioner, 


. for the 


бә 


Мт, К, Р, Ramakrishna Atyar, Hr the Re- ` 


spond ent, 


"JUDGMENT,.—A« paíntéd oub ia | Baja of 


Cochin v. Kittunnt Nair (1) it may be that 


the catting of trees may itself be an aot of - 


improvement, But Phillips, J. points ont 
that, very often, 16 is not. We thus have 
two 8ases:;— 


: (1) Where the ast of felling down ‘tho. 
, trees ia an act of improvement, | 


(2) Where it is not, 

`Та the first заве the imposition of a small 
Kuzhi Капаш fee does nob sontravene the 
provisions of section 19 of the Ast (аз held 
by the Full Bensb). If, on the other. hand, 


19 of the Act. 


` the fee iniposed ів the foh value: of the trees, | 
` does aontravene ше: provisions of section 


: Bat if а ease falls nnder the second aste- . 


gory, I do not Be. how.eny question thak 
the. elause. in the Бусһ contravenes the 
provisions of section 19 cf the Aot arises. 
‘remarks at 


of the tenansy.. Nobody expects him to eut 
- "down. ‘the trees before the end. ot 
Чепапву, 


the 


- Ifthe tress are in ations at the ead of- 


the: tenanay heis entitled ‘to compensation, ·. 
if he ehooses to - 


bat not othérwise, and 
enjoy the benefit of the trees by cutting them 


down during the tenancy no question of = 


eonsequently, it is 
1010016 to see how.-an agreement to, pay 
some fee (small or large) for each ‘tree eut 
oan limit the right of a tenant to make 
improvementa'and to elaim compensation for 
them within the meaning of -sestion 19.of 
the Aet. In Vasudevan Nanibudripad v. 
Кайа Chathu Achan (2) the question -Gisoass. 


ei related to the rights of the tenants under | 


the general law and -the eonstrastion :0Ё a 


'elause'in a eogtrasb b36waen the parties was 


_ (1Y88 "Ind. Oai. 503 40 -M.:803, BLM: LJ. 995; - 


(19179 M. W. N. 249; 6 Le W. 550; “Bl “ML. 1, T 
232 4F. B.) 
(92: 94M, 47110 ML azr F. B: 
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not in question. In Narayani Атта v. Kunchi- 


kuiti Amma (3) the clause whish was the 
. subj ee of ‘consideration was one fo the 


ен it bat the landlord may ont and 1 remove 
j HM yas held. fo limit the 


trees during - the fenaney, Sosh a 

right of the 
tenant ‘to compensation s at the j^ of the 
tenaney. I agree with it, But the elause 
befcre me is different. It amounts to an un. 
dertaking i to wait till the , end of. ‘the ‘tenancy 
when the tenant oan get his ormpensation. 


A ‘breach of the undertaking deprives the 
landlord of ‘his right to baye | the {fall-g -grown 


trees at the end of the tenanoy “by paving 


thoir "value to the tenant. 


Ati ig exi "enggested “that I shonld sive 
the pelitianer a forthor opportunity to 


adduge ` ovidenso to show thaf, in ‘this, сазе, 


the felling of the trees Was ‘tor, ‘the purpose / of 
effecting improvements 4 or ‘doing | act ‘of 
improvement. It does not. appear that he 


tendered Алу evidenge and that it was wrongly: 


. shut out ‘by the” Subordinate Judge. 
The petition fails and is dismissed with 
eosts, 
ү, x T. 
Petition dismissed. 


(3) 40 Ind. Cas. 247; 82 M, L, J. 541; 2: M. L, T. 


271; (1917) M. W, М, 309 


- NAGPUR JUDI@I4L COMMISSIONER'S 

COURT. | 

'Sgooxp.Civip. Agprat-No; 588 1921, 
Augnat.23, 14.24, 

' Present :—Mr ‘Batten, JO. — 7 

казва sSHAD=-Phatatier— 

APPELLANT 
. anaes > 
AMOHANLAU-—D- Es pAr —RESPONDENT, 


JT rust; Jor. family cerehioniali- ^ Defimitnése of Gjeci 


In a family brust under’ which ihe irusteo is 
directed to utilize interest'ó оп. %гав& money on сеге. 
monials-in, the’ e mily; “the” (Barpo 1 of the" ‘beast - zia 
sufficiently precise’ p. EAS. cok 


Segond ,aipaal `; from Pa decision of te 


pe CM dated 
рае "he 
j judamont.of. the dower Appellate Comet = т?с 


т ет 


INDIAN cage, | 


Б4? 


1. Appeal against the decision of Mro 


S. 6. Chakraborty, First Munsif, Barhaupar, 
in Oivit Suis m # of 1919, decided on 
was m mik for resovery of 
Rs. с. as interest due on Ез. 1,575 whish is 
alleged. to haye. -been deposited with defendant 
No. 1 under & deed of trust. The plaintiff 
elaims аз a beneficiary nnder &he deed of 
trost, 


inn 


4, Plaintiff and defendant No. l ere 
brothers. Li is. admitted that their maternal 


` unole, Biharilal Shankarlal, had made a deed of 


gift of all “his property in fayour of ‘these two 
brothers anda third brother singe deseased 


‘on 15th Ostober 1919. Also that on 18th 


Ostober 1912, в kararnama was executed 
(P. 1)” by. ‘defendant No. 1 in favour of Biberi- 
lal Shankrlal. “It is onder this kararmama 
E the “plaintiff gues, °. 

‘The Jarama i ів to the effest thata 
е7 of Вв. 1 1575 Tessived by. defendant No. 1 
under a ап insurance part poliey (thia being 
В part о only, swith ‘the disposition of the remain. 
ing part of the “polisy money уе are not 
sonserned in ihe present Suit) should bo 
wiiligad. By inye азо, and tha interest aseru- 
ing 4 thereon should be used for the family 
seremonies c 3 of the three brothers. The воша 
words ,are “атш prayo anme,” 

Mr M. R, Bobde, far the Appellants. 

TV. E: тати, for the Respondent. 

3 JUDGMENT: 16 appears to me that thore 
is пр farge in this ‘appeal. dt has been strenue 
opsly ar argued by ‘the Tearned Pleader for the 
appellant. The fanta aro giyen in the jndg- 

ments of the, loger `Оопгбв and need nob be 
repeated. 

The ‘first three grounds of appeal ere 
to the effoet. that ithe plaintiff could not sue, 
The only point Bg red is that the terme 
of “the kararna «a exeeated by ihe deceased 
uncle of the. prie: are вз vagas hat no 
truet was “greated and that, therefore, өв 
the ‘plaintiff ; jis not а beneficiary | and js nof 
a party i the karagnams he, sould not ene, It io 
eoncaded, that. if ‘tnere was A trust ‘under whioh 
he -WAS n ‘baneliciary, he ‘ould ,8ue, ‘though 
this “point yas denied i in fhe wer , Cauvts. 
i haya perased the катаїпата апа agree 
zs the. lower, Qourta. that there is a “perfect. 


ly definito trast ; “that “the halanse of tho 
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e шапгапба ‘money after defraying certain 


' consider 


^ charges was to bs held by- the defendant- 


appellant ; that he was either to put it ous 
to interest or pay interast oni; himself and 
that if there was any ceremonial in tha 
family of the plaintiff or of the defendant, 
or of the third brother Hiralal, interest on the | 


' trust money should beutilizad for the pur: ' 


In the family trust of this nature Т 
that family eremonials are a 


pose. 


saffisiently presiso definition of the purposes 


of the trast. 
fore, fail, І 
Ав regards the fourth ТЕ of ТЯ 


Thess grounds ot appaal, there. : 


'I am ofopinion with the lower Courts ‘that 


“the Baria ceremony of the plaintiff's daughter’ 8 


e to prove it. 
` makes а statement; which i ig entirely i іпебпвій- ` 
` tent with his pleadidge, Чо the effect. that. 


D daughter - did: eome within the purposes ‘on, 


whish interest was toba expended aecording 
tothe kararnama. 
“With  referenee to the fifth Toii of 
‘appeal, the defendant under thé terms of the 
trosi, could only appropriate the insuranea | 
money, whieh. was paid entirely to’ him, in; 
payment of the debts due by the estate if the 
other assests of. the estate, “whieh were · поб 


1 ear marked for any trust purpose, were 
‘insufficient to pay- the debts. 


has nowhere even pleaded ‘ that the other 


- ` вввеёв in his hands were insuffieient to pay ` ^ 
' the debis due Бу ` the estate and he'/has ^." 


certainly not proved it or made any attempt 
In his évidence the defendant | 


out of the Вв, ‚8,040: odd reseivad ‘from tha” 


“Insurance Company he actually paid Ra. 800: 


'.. to the plaintiff ‘as his share, 


boy 


‚ money under the trust. Exhibit D-1 makes 


Of sonrse if 
this were: true, the plaintiff ' would not have 
any slaim to thé money whish he had already " 


reseived, but this was not part of defendani’a’ ` 
· ease 
ite 


and. . is entirely ‘insonsistent with 
-It- in fast 'demolishes the whole 
of the rest of thedefendant’s pleas. . 

Р The sixth ground of appeslis to the” effect 
that the settlement > between the partias 
evidenced by Exhibit D 1l -eovered all 
slaims of the plaintiff insluding any o!aim. 
he had for the interest on the ingurancd 


noallasion whatever.'to the policy money; 


Fy and prima facie does not apply to 16, It is alió 


` ) elesr from the evidence of D, ҮҮ, No, 5 that 


when the settlement: was made the question 
of the: insüranse money was not taken’. into 
eonsidérátion,- and: I agree, үр, with tie. з 


OASES.: ; [reza 

findings of both the T Courts that the’ 
sattlement evideneed by Exhibit D 1 had no’ 
'refereno» whatever to the subject - of- the ` 
present claim. So far from misunderstanding 


, the evidense of Harkishan (D. W., No. 5), аз 
'argued in appeal, 


the, lower Courts have, 
understood his evidence &oríestly. 

The seventh and eighth grounds of appeal : 
are to the effest that the- “gait is. time. ‘barred 
sinse the interest аёогпей more than three 
years ago; but under the terms of the trast the 
plaintiff is not entitled to the interest as ib 


' вевгпев, and the appellant was bound, ‘to keep 


the interest іп’ bis handi and apply it to the. 
family earemonies when go’ required. The 
cause of action, therefore, did not arise. whan, ` 
the interes’ ascrued but. when the expenditure лы 
‘ou family seremonies was miade, and tis, suit 


m not out of time. 


` The appeal is dismissed with costs, Ё 
. В.р. Ё А 
- ‘Appeal dismissed. 
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Тһе defendant · 


LAHORE HIGH OOURT. 
Cri RaviBIox Patrriox No, 263 or ` 
A on 1921. 
y February 6, 1922. 
Present : :—Mr, J aatis LeRossignol ` : 
‚Тнк RAST INDIAN RAILWAY COM. - 


PANY, THROUGH TABIR AGENT—DEFRNDANT— -- nae 


.'PgrrrioxER. 


ACA м 


\ 


versus tan 
RAHIM І ВАКНВН. AND. отнивв —РіАтйттвев 
— RESPONDENTS, 
Railways, Act (ІХ of 1890), 8. 77—8шщ# for coms 
pensation Sor Іова of gooda-- Notice to Railway. ; 


Bofore.a snit oan be brought against a Railway 
Company for compensation fdr loss of a consignment 
of goods, notice must be given to the Railway?Ad- 
minjstration in accordance with the' provisions bf 
section 77 of the Railways Aot. (p. 549, col. 1.7 ` 

Ohanga Mal v. Bengal, N. W. Railway ботрайу, 


‚ 6 P. R. 1897, dissented froui. 


- Hill, Sawyera and Oompamy v. Secretary of Stat, et. 
Ind. Oas. 923; 2 L. 188; 8 L. L. J, 297, followed. : 


Petition under Beebiod' 257 of 7А аб" IX^ of 
1887, for-revision of a 'dedres® ‘ofthe Jüdige; 


‘Small Оайѕв "Dourt, : Dali ‘dated төз 


M. 


January: 1521: 
dali Moki Yagar; В; iR 65 Politisiies: : 


rása 


с ө), LXIX) 
PANJAB RAO 0, ВАШ RAM. 


JUDGMENT. —This was a suit for eor. 

pensation for loss by the Railway Company, 
defendant, of part of a sonsignment ' of 
goode., - 
The plaintiff alleged that there had been no 
delivery and the Court found that there was 
' no satisfaetory evidence that the plaintiff's 
eousignment had even been tendered for 
delivery. ^ ^ И ` 

The dəfendant, among other ове 
“urged that по notiee of his claim had been 
‘served on the defendant by the plaintiff, as 
required by section 77 of the Railways Aet, 

` IX of 1890, but the Court below disallowed 


С 
` 


' this by referense to Ohanga Mal v. Bengal, N. 


W. Railwaġ. Company (1). The Oourt 
; below із indeed inconsistent in ite findings, 
- for, in one plase, it appears to hold that the 
> goods ‘tendered ‘to the plaintiff were hia 
вод”, and were, therefore, not ‘lost’, whilat 

* in another it holds that the: goods ` tendered 
are not shown to bave been the goods. to 
which plaintiff waa entitled., 

'. € In any ‘sare, Ohanga Mal v. гара М. 

‚ W. Bailwáy Oompany-(1) has been over- 
roiled by Hill, Sayers and Company v. 
Secretary of State (2), and in aneh a ease ns 


’ this, notice to the Railway: Administration ів : 
I, 


- nesessary under sestion 77 of the Act. 
' therefore, accept the petition and dismiss 
the suit bat leave parties to bear -their own 

© eosts throughoat, for plaintiff fails on only: T 
кош point. : 


Buit dtsmiseed, 
6 P. В.1897 — - . 
(2) 61 Ind, Ons, 926; 2 Iu. 188; 8 L. L. J. 297., 


1 


‚ NAGPUR JUDIOIAL COMMISSIONER'S 
Е . , OOURT. 
AMisoitaxaons : -Orvit AprrAL No, 5 or 1922, 
E . August 18, 1992. А 
Praia :— Mr, Batten, J. O,, and 
- + :: Myr, Hallifax, A. J.O. . _. 
5 PANJAR RAO— APPLICANT APPELLANT 
LCS . o .tv0rius . = 
н "ВАШ. ВАМ AND oraans—Now- APriigants 
. $2. s -c—HEBPONDENTR.. 


= Limitation Act (TX of 1908); Sch.I, Art. 164 Qoi. 1911. 


A ~ Procedure Code (Асі У of 1908), О. Tx, T. 18— Applsca- 


* fion for final decree notice of, whether necessary—Ex ` 
parte final decree—fubsitiuted service Application 10 ~ 


~ get aside вов Limitation, starting p Ф 
о : Mid Eua "E E vx 
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Substituted service of а notice being ан offectual 
ag if it had been served on a person personally, 
limitation for an application to set aside ex parto 
Se runs from ihe date of the decree. [p. 851, 
со 

The matter- of the time at which a Jadgmont- 
debtor seeking to set aside an ew parte decree first 
‚ had knowledge of the decree only becomes relevant 
after he has proved that’ substituted service ought 
not to have been ordered or was not duly carried 
out. [р. 551, col, J.] 

Е Habibullah у, Karanju, 19 Ind, Cas, 425; 9 N., L. В, 
85, followed, 

Per Hallifae, A. J. O.—It is nok legally necessary 
to give the defendant notice of an application by the 
plaintiff for a final’ decree in a mortgage suit. O. IX, 
r 8 of the Civil Procedure Code does, not apply to 
the case of в defendant who is merely not served 
with notice of some application mada in the course 
of the suit; it applies only to a defendant not served 
with the original summons in the suit, who, never 
appeared in the course of the anit [p 551, col, 2.] 

The limitation for an application to set aside en 
ew parte final decree runa from the date of the finel 
'deoree eyen if no notice of application for final 
: decree was ever issued to the ‘defendant. [р. 551, 
col, 2; p. 552, col. 2j ~ 
= Appeal from an--order of the „Additional 
Distriet Judge, Nagpur, : р dated the 27th 
October 3921, in Miseellaneous Judieis] Case 
‘No. 52 of 1999. 

- Mr. 8. В. Манаты, for the Appellant, 
JUDGMENT. 

Barren, J. O., ано Наллғах, A. J. ies 
.The appellant borrowed Rs. 8,000 on a 
.mortgage::in June 1894, In- the eoursa 
of the next twelve.years he paid Rs. 6,278, 
аһа the amount -still due by him &mount- 
"ed to about ‘ing: thousand. rupees. The 
.mortgagees sued, and as a result of a 

compromise a payment of Rs, 500 was made 

and a preliminary decree for foreclosure 
was passed ordering the payment.. of 

. Rs. 12,976-14-0, (whieh ineluded past ond 
future interest) in 25 equal annual instal- 
ments of Rs. 500, and a final. payment. ‘of 
Bs, 476-14-0.. On 30th October 1909 an 
. application was made for a final decree for 
. foreclosure, as nothing at all had been. paid 

by that time. The present appellant was 


. served with notiee of the application at the 
. third attempt, 
. debtors at the fifth and another at ‘the 


another. of the judgment- 


seventh, but nine attempts to. serve the 
fourth all failed, and the epplisation -was 
с dismissed in default ^on .2nd Eebryory 
“It waa renewed оп: 6с: February 
1911 and ‘the present appellant Panjab 
‘Rao wes seryed at the first >attempt, 
ard two of the. other Sure ae ор, 


"E 


" for one. f thé авав Шъ wi 


: “and thi 118: WaS: fo owe 


Re | PUNJAB. BAO. m PAD RAM... "E 


disci SOR. арр 
f propert y; Piton, 5th 


peryod "бй. 


^ was not, 









£e 
xt 


z sands 
ur Ва TESEN was. НЕРЕЗИ Fr g 
on t Jast, but afili not one of thém i avpear: 
éd; ‘atid® the’: :йабгёв _ wid тё Поа: от. 28th 
вда 19117 "Os у ИН July ПӨ1З- Mi 
"E. po АЛЕЯ ВЕ iha 
КҮЙ / boih-parties 
‘prayed that the final ‹ дебгеб. should: bë 86b 
aside abd à frest- preliniHüry- dieréó. for 
foreclosure. should be. -paesed against: РВ Panjab 
d ao- abonde provi ipg.-for. ihe-. payment - of 
sc 180; in: thirty-six 2 yeirs: ‘by nuu 
стене thirty: Aye dt Re: 400 п tke 
ү, ФЕ Бг 180 7 ee 
nhac 
28у On 13th’ Máy: 15; 
was mide Tor thë sübiitatioir 3 ROLE -haifa 
Tk т@ 


Bit’ ang af fi DT 9986 gps rsd; 








К -Tp on c 
‚1015; by-an- “applications-for: 


2 D 38. 
' ' Notises were ієвоей to Panjab--RHG if «86. 
: applióütión ӘНЕ бй liim to &ppeàr Ый 10th 


Sapteniber 1515, Thé. first notive was 

him Delkonáliy bit ihe ketona 
He failed, however tö Rppear 
at ill and ә altéátióH. bf named was,- 
earried out. 
-notice of tha” &pplieation to-füake thé “désree 
final #88 bérved on him aid H8 üppesred with . 
a- Plader on 
till 27tH April 1916 to pay Rs: 800 the ainoint 
‘of thë. two instalménts that’ had then fallen 
dis. On that dete ‘fis Plédder appeared for 


мш with no instritétiond- dìd thera had 


‘been по pis ieii: . Нё Wa», theréfore; given 
an &djourümeüt in order to &onsult his clit, - 


- and üireeted to. próddsa hiti on Sid May 1916. 
- He also put forwatd thé ples #ВЬ:В fühl 


üéérée sould. nőt be ade fill tle last ih. 
atalment had fallen’ üué, whigh wa’ айнау - 


. unátistüinable dá tha dethic -providdd that 


` in paytüent öf the first 


the whole auiount ' should Бёбошё ‘payable 


` Bt once on thë oseurrenéa of avy défablt 
` jn any one instalment, 


At the next hearing 
the + leader ágain Bppéàred Without his 
client ‘and after somo discussion of the decréo- 


. Holders’ right to. gôt a fitial decree, he'offer- 


sd topay Rs. 400 only. On 11th Muy 1916 
the deereé- holders agreed to aécapt this 
instalment But the 
Pleadét for .the judgment-debtor then reftsed | 


_ tb .pày until it hid been dévided whether" 


the decree holders could · вех а final d«eres 


, ab any time before the date of the last 
instalment, 
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АБГ 1НЇӨӨ further failures, " 


Sth Marsh 1916 abd ‘was Bivén ` 


| P the mark 


[ions - 


(à) iostead of. read! Баага оа. Зорь of. . 
the deareé the. learned Subordinate . Judge 
adjourned the case for the hearing. of ar- 
guments. and the citation ;of authorities and 
eventually desided on 7th July, 1916 that a a final 
décree aould not be. ., granted. , The order 
was көб. aside by. this Court, and ilie case was 
acain heard on 26th: April 1917 when Punjab 


„Вао'а Pleader made a payment of Bs: 8c0 


aod asked for further time. Then on 7th May 


:1917 it was agreed that the three inatalmenta Е 
already, due. amounting to Rs. 1 ;200 minns 
"Bs. 


800 already paid , should be paid “at ` 
Once?" with interest at 9 per. cent; pér ànnum 
amountiug to Re. 216, and that the fourth 
instalment that had fallen , due ` seven days 


- éarlier - -should bé paid on Lot May 1918: with 


interést at. 9 per, cent. per annum. Paymert 


of the Ra 216 interest was made more than 


Bix weeks later, but nothing was paid of the: 
. Ba, 900. - 
(4) On 24th June: 1919; no farther ‘paynient 


B having been made, another applicati ion for a 
fina] deeree was wade. 


- Three notiaes issted | 
_to Parjab Бао were, returned üneerved ánd 
а fourth was affixed. to, hig honse in. his 
temporary abserce. , À ань. was then, ordered 
to bs served on, him i in the manner pre- 
seribed by r.-20 of О. Y. -Bgd “this was 
` done: &n endorsement on the notióg dated 13th 
Deormber 4919 states that Panjab Ráo ‹ was not 
at his. village of Waki: and, the psople , of 
his honge ‘said that he had- gone -to. hia 
sister's house in Mogra of thë- 7 Вапваг" 
Tahsil of the Chita wäre Distfict ahd fürther. 
said, when asked, that. tbey did not know 


when he would return, and, therefore, acopy : ` 


of the notice was affixed to bishut (Jjhopri). 
: This is signed: by Tukaram  Kaler,, the . 


" ресе server, and also attested by Devaji 


cf Ван ‘of Waki id hid офа Һава and 
'et Ора, son of Koóndu . 
Kotwal of Waki; '"Theté is also an enüüfse- 
ment by thé Ваше prosess-server that а 


copy öf He ‘notiéé had been posted in the . 


preeineta of the Court oh 17th December 1919. 
Panjab Rao; howévér; still failéd. tà appear 


.&ud а final decree’ was passed ew parte оп 2nd : 


Febrüáry 1990, 
(5) On 24th Jutie.1920 Panjab Rao applied 


do bive tho ri. Bayt, 808 ddt asidd ündbe r, 
-A3 9t. 0. dx) stating that àótios had Hob Been. 


served. on. hin aad that һө: ha never 
heard of the final desreé -till the 4: ih; 5th 
and Gth June when the dseres-boldera hag 


Vel. LXIX) | 
PANJAB RAO €, BALI RAM. 


Teased ont the mortgaged fields in Dahigaon 
Joshi. Ascordiog to the ruling in Habibullah: 
' v. Karaviyu(1) the matter of the time at which 
he. first had knowledge of the decree only 
besomes relevant after he has proved that 
substituted cerviee ought not to have been 
ordered or. was not duly carried out, Unless 
he ean do one of’ these things his application 
‘ia barred. by time. ‘That substituted service 
-ought not to have been ordered be has never 
alléged, and it would have been futile for 
.him to do ғо in view of the faets set out 
above. In regard to the manner of that 
service- we have the endorsements on the 
notiée of próving prima facie that it was 
duly served. i 

(6) The applisart, Panjab ‘Rao, without 
makiog пру allegation to that effeet, has 
endeavoured to prove that there was a defeet 
їй tke “method of servise by examining 
-Gangaram Mahar and Devaji Kunbi who 
signed the endorrement on the noticas as hia 
fourth and fifth witnesses, They sontradiet 
eaeh other and themselves and are both 

. contradicted by the written statement made 
at the time, which they signed. Атпа all 
that they attempt to prove is that the notice 
wea affixed to & trea by the road instead of 
the hut to which Panjab Rao and his family 
had moved on aseount of plague. Provided 
the tree was reasonably near the but, that 
would probably ba anffisiont, but it is very 
patiafastorily proved to have b'en duly 
affixed to the hut. Notise was then duly 
served on Panjab Rao. He failed ta prove 
alo ‘that he was absent from his own 
village and ill wich typhoid fever for a few 
days. before 13th Desember 1919 for two 

~months, вв he has bad to admit that he was 
able to go to Sindi for an interview with the 
deoree. holder at Til Sankrant whieh was 13th 
January 1920, In any ease, even if he 
were unable ‘to attend the Oourt personally, 
a verbal message to his Pleader would have 
ensured his presente at the hearing. 

(7) The notice being ав effestual as if it 
had, been served on “him personally, the 
limitation for his application to set aside the 
ee parte desrea runs from tbe date of the 
decree, and the applieation was made nearly 
five months after the decree was passed, 

- ів, therefore, barred by time. 


(2) 19 Ind. Ова, 435; 9 N. L. R. 26, 


It. 
Hyen if any a 
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'some of- the hearings even 
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other cause sould be taken into consideration 
in support of the application whieh hao 
found to be time-barred, none has 
‘ever been alleged. Indeed it is impossible 
to imagine anything that would be suffeient 
except an offer of payment of the whole 
amount due on the deeree within a reacon- 
ably short time, but not the faintest 
suggestion or offer of payment has even 
yet been made, and the learned Pleader 
for Panjab Rao was spesially asked whether 
he had any to make at the hedring of this 
appeal, more than two years after Panjab 
Rao had applied to have the ez parte decree 
set aside. The appeal will be dismissed 
without notise to the respondents. 


Hatuirax, А. J. O.—I feel bound to add 
that I think the appliestior for setting 


aside the deeree was barred by time 
for another and a simpler reason than 
that the  notiee of the  applieation to 


.make the deeree final was duly served on 


Panjab Rao. In the jadgment in Аа 
v. Pa! ira. (2) (Miscellaneous Appeal No. 32 
of 1921) I have set out at length my 
reason for holding that it is not legally 
nesessary to give the defendant notice of an 
application by the plaintiff for a final decree 
ina mortgage suit, and I still hold strongly 
to that opinion, In any 0286 it is beyond 
controversy that the summons mentioned in 
r. 13 of О. IX: is the frat summons issued to 


the defendact giving him notica of the suit 
"filed, and that the failure to appear mentioned 


in the same. rule means failure to appear af 
any time during the suit and not absence at 
if they ara all 
the hearings. after the first, at which the 
plaintift may have made a number of appli- 

That rule does not, 
theref-ze, apply to the case of a defendant 
who ig merely not served with notice of some 
applieation made in the sourse of. the suit: 


it applies only to a defendant not served 
' with tbe original summons inthe suit, who 


never üppeared.in the coarse of the sait. In 


"this cise. Panjab Rao was admittedly served 


9 


with summons at the beginning of the suit, 


сала also with поййвв of many of the snb- 
. sequent hearings: 
.&ppliaation to set aside the ех parle final 


The limitation for an 


decree rung, therefore, from the date of the 


o 67 Ind. Ons. 282; (1622) A, T. R-(Neg.) 176, 
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. ‘final deeree, . even if no "notice:of the appli- 
vention for the final decree was ever iesued to 

- ithe defendant. There appears ^to пе for 
шару resrons to be robardsbip arising cut 
-.cf {his view of tke law, bnt I do not eonsider 
-Jt necessary .(о state them now; in my 
‘cpizion that js the Jaw, and even if it entails 
"bardehip: it must be enforeed till it ig 
‘changed, І 
в.р 
$ Appeal dismissed. 


Й 
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г LAHORE HIGH COURT. ~> 
, First OVL Arrear Мо, 500° or 1915, 
vor y April 28,1929, — | 
^. Present :— Mr, Juetiae Broadway and. 
T ea - Mr. Justiee Cempbell. 
^' HARKISHEN! SINGH aap ornrrs— 
ms DEFENDANTS—A PPRILANTS 
E . | versus | B 
` “Tar LAHORE BANK, ГїмїтЕр, ов 
AMRITSAR, is LIQUIDATION, teroven 
` тва Но»’'в в Rat Bahadur Bakhshi — 


: `7 PraenrrR— Bet Por pent, 
- ; Hindu Law—Joint family—Alienation by father~ 
. Liability of sons. i 3 ; 
"Under the Hindu Law it is only when a con geekg 
* toavoid а trensfer of the family property by the 
` father that he has to prove that’ the debt incurred 
"by the father wes ап immoral one [p. 55?, col. 1.) 
ac Sahu Ram Chandra т. Bhup Singh, 89 Ind. Cas, 
2.950; 89 А. 487; 21 C. W, М, 698; 1 Р, L, W. t57; 15 
“A, L. J. 487; 19 Bom. L. В. 498; 26 O. L. J. 1; 83 M. 
32714; (09)7) М. W. N. 496; 22 M, L, T, 22; 6 L 
+- W. 218; 44 T. A, 126 (P. О.\, followed. 
.. r+ Where a mortgage of family property is effected 
"by a Hindu father and it ів not shown that the 
* transfer was'effected for the benefit’ of the family, 
“the sons cannot be made personally liable for the 
| -debt-nor can. their shares in the mortgaged prop. 
+ erty: be considered as charged with the: debt qua 
; the mortgage ; xieverthelege, the entire сс.ү PICEIPIy 
"oCertele.ipéluOg tle үторез1у mortgreped cen’ Le 
tıctrglt to sale in executicn of a mcxrey-dec 
obtaired egairet iLe father in iespect of the m 
gege-debt. |p. E53, cols. 1 & 2]. es 


. SOHAN LAL, OFFICIAL LIQUIDATOR, , 


^ INDIAN ОАВЕВ, 


НАВКЇЗНЕМ NTRGH 0, LAHORE BANE, LTD. OF AMRITSAR, AT MALO S 


' .Bahadur Singh v. Desraj, 58 P. R. 1001; 62 P. L. 
R. 1?0L CF. B.), Amar Nath v.: Rustomji, 48 Ind. Oas. 
678; 16 P, R. 1918; 24 P, W, R, 1918; 112 P. L. В, 
1918, followed. ae ii rr and ух 


Firet appeal ‘from a decree of the Sub- 


- ordinate. Judge, First Olass, “Amritrar, dated 
‘the 19th - Novembér 1914, amending à deerce 


passed on the 24th June. 1914. = 

Lela Mehr Chand Mahajan, for Bakbehi Tek 
-Ohand ard Mr. Lal Ohand Mehra, for he 
Appellant. К : 

Lala Mots Sagar, R. S., for the Respond- 
ents. 

JUDGMENT.—The facts of this care are 
detailed in the judgment of a Division Beneh 
of the Ohief Court presided over ty Sir 


bo % 


' Henry Rattigan, C. J. and Soott- Smith, J., 


x Court 


dated the &th November 1915*. By that 
order an issue was remanded tothe Trial 
urder- О, "XLI, r.::25, -Civil 


* Procedure Code, . The issue was: to the 
following effest:—' Was the: proniissory- 


2 


note,- Exhibit P-4, executed by.. defendants 
Nos. l and 2 as agents or managers of the joint 


. Hindu family and was the sum of Rs..15,000. 


borrowed. by them from the plaintiff (Bank 
for neeersary or family purposes or was it - 
vecd for the benefit of the family?” ‚Тһе 
onus of proving this issue was.placed on the 
plaintiff, although it was directed that both 
parties sbculd be called upon to produce all 
available evidence. The inquiry has -been 
made and-the Subordinate Judge has submit. 
ted bis report dated the 24th Maroh 1919. · 
According to this report, it has been found on 
the evidenee that though it was established 
that the family was a joint Hindu family, yet it 
had.not been proved: that the consideration 
in.this case was taken for the family pur- 
pores or was used for the: benefit of th 
family. ` : 
. The plaintiff fled objeetions-to this report 
which, however, bave: not been seriously 


-proved by Mr. Moti Sagar who appeared 


for tbe plaintiff Bank and who’ also 
frankly eoneeded that the evidenee on the 
reeord could ecarcely be regarded as proving 
the issue in favour of the plaintiff. It was 
eonterded, however, that the sons and their. 
interest in tbe joint estate were liable under 
the mortgage on-the ground that there ‘was 
в piove obligation on them ‘to pay. the debts 
oi their fether unless and until they proved 


„ikot the cette } ва been ineurred fer. immoral 


"fee 6) id. Сав. i2 pa] сз: 


^. Mel, LXIX) 
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purposes. In Sahu Ram Ohendra v, Bhup 
Singh (1) their Lordships of the Privy. 
Oouneil have differentiated between cuits 
brought by the sons to have it deslared that 
they төгө ‚поё liable, and suits by eredilo-s 
seeking to fix the liability , on the sons, and 
it seems to us that it is only when a son. ‘seeks 
to avoid liability that he bas to prove that 
the debt insurred by his father was an 
immoral. one. Mr. Moti Sagar, however, 
admitted that the sons could not bs held 
personally liable, but referred us to Amor Noth 
v. Husioms? (2) and Bahadur Singh v. Desroj 
(3) in support of the proposition that the 
entire -eo:pareenary estate sould be proseeded 
‘against in exesution cf a decree against the 
father. -In Bahadur Singh v. Desraj (3) a 
suit has been filed by a son for a deelaration 
thata mortgage of arcestral property execut- 
` ed by Lis father for an advance whieh was 
made at the:time of the mortgage,and whieh 
‘was not for any family, necessity, should not 
affeet bis rights; and it was held that as the 
mortgage was not for an antesedent debt, it 
was not binding on the son who. wai entitled 
. to a dearee that the mortgage qua mortgage 
shculd not affect his rights, but that such a 
desree. would not bar the-mortgagee from 
enforeing any deeree. whieh he might світ 
“‘against.the father for the amount of loan 
egainat, anceatral property including the prop. 
erty: mortgaged. In Amar Nath v, Rustomji 
(2) it was held that а -money.-decrea’ against 
a Hindu father, when the debt was “neither 
illegal пог. immoral,’ and’ whether it was 
ineurred for family pnrposes or not sould be 
-vaforeed in the lifetime of the father by sald 
1n execution of-the entire eo-parcenary estate 
and was binding: on the sons. lt seems to us 
that in view of these pronouocements, 
although the share of the minors in the 
mortgaged - property eannob be eon&idered 
as charged with’ the debt quz mortgage, 


of the money-decree against the father, Site 
share in the mortgaged property would 
remain charged in any event. We .aesord- 
ingly aesept this appeal and modify the 
decree of the Court below to the extent that 
the shares of Harkishen Singh and his minor 
brothers in the mortgaged Property shall not 
be liable so far as the mortgage із eonserned 
and that they themselves shall not. be 
personally liable for the amount deereed. 

Mr.LàlOband Mehra attempted. ќо argue 
on behalf óf Vir Singh and Sarmukh Singh, 
the two persons who signed the promissory- 
note,-and wished -to contend -that -eonsidera- 
tion had -not passed. These two defendants, 
however, have preferred’ no appeal ‘and 
eantiot; therefore, be heard оп this point. 

. We. would note, ‘however, that although 
the shares of. the" minors and. ` Harkishen 
Singh in tbe"mortgaged : property. ara nof 
liable to be proceeded against „аиа mortgage, 
nevertheless as pointed out іп . Amar. Nath v. 
Rustomgt (2), in exeontion of. the-decrea tho 
entire eo-pareenary estate including the 
property .mortgaged‘san be brought to sole. 


. We leave the parties to bear their own costs 
in this Court. - 2 


Z. К. Appeal accepted, 


nevertheless the entire so-pareenary estate, . 


' whioh is now represented in part by the sale: 
Piooeeds, ean be brought to.sale in execation 


‚ Сав, 280; 89 А, 437; 21 О. W. N. 698; Т 
16 A. L..J. 487; 19 Bom. L. В, 498; 28 
M, L J. 14 (1917) M. W. М. 489; 22 
Ly W. "218; 44 I. А; 126 (P. O.). 

wh e P. R. 1918; 24 Р. W. В. 


554 
VITHOBA YADEO v. SURYABHAN, 
NAGPUR JUDIOIAL COMMISSIONER’ S 
d COURT. >. 
БЕбоню Огуш Artian No, 173-B or 1921. 
. . Aprill, 1922, ў 
|o Present :—-Mr. Kotwal, A. J. О. 
VITHOBA YADEO—Piaintire 
v i APPELLANT 


; ‚ — eratis Я 
SURYABHAN акр AXOTHER — DREENDANTS 
is . init RESPONDENTS, i 
- Ойл Prrcedure ойе (Act V of 1908), O.. VIL, v. 11 

(d)—-Suit tarred by limitation Rejection. of platnt— 
Power of Appellate Oourt—Duty of plaintiff. 


‚Ка Appellate‘Court ia as competent as the Trial 
Odai't tö rejéob a plaint under ОУП, r.11'd , if, from 
the statement therein, the suit is barred by any law: 

` Tt is the duty of a plaintiff to show іп the plaint 
the ground’ проп. which he claims exemption from 
tha Law of Limitütion Ifhe còmits to do so, he 
canhotdómplain that the Trial Court did not give 
Літ an opportunity of pleading such .grounds, 

, Beóond appeal from a -deoree of tbe 
Additions] Distriot. Judge,. Amraoti, dated 
tha 28th February 1921, in Civil Appeal No. 


167 of 1920... 
Mr, В. Е, Pendharaker, for the Appellant. 
Mr. O. B. Parikh, for the Respondent. ' 


JUDGMENT.—The only point urged is 


that the First Court's desision as tothe 


indulfieieney óf the Court-fee on the ground’ 


of whieh the plaint was rejeeted having been 
reversed, the lower Appellate Court ought 
to have remanded the ease and not entertain. 
ed and decided the objeetion on the ground 
of limitation. Under O. Vil, r.11 (d), 
First Schedule, Code of Civil Prosedure, the 
pleint ean be rejected if, from the state- 
ment therein, the suit is barred by any 
law. Admittedly, the present snit: is filed 


after the expiration of the period pressribed — 


by the Law of Limitation and no ground of 
exemption from such law is shown in the 
plaint, the suit is, therefore, berred by 
limitation, There is no reason why the 
lower Appellate ‘Court should not have 
entertained and decided the objection and 
rejested the plaint as the First Court could 
have done. It is said that the plaintiff should 
have been given an opportunity of pleading 
grounds of exemption but this somplaint is 
- not justified sinee it was. his duty ander 
O. VII, r. 6, to show those grounds 
in his plaint. In any ease, he had, at the 
time the objestion was urged and argued in 
the lower Appellate Court, а chanes of 
showing those grounds but apparently he 
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‘grounds dre, 


' District Judge,- Amritsar, 
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.' SUOHA BINGH 0; PAL BINGH. 

did not do бо. Evéü in this. Conrt thé 
appellaut’s learaed ^ Pleadér.is unable to 
state for want of insiruétion8 what those · 
The judgment of the lower 
Appellate Court is correct. The appeal tails 


and is dismissed with c3eta. 
8. D. ; Appeal. dismissed: 


| ' LAHORE HIGH COURT. x 
' 'Éxcoxo Олт. Appian No’ 2379 or . 921, 
Py Marsh 3,1992. ` i 

= Present: —Mr, Justise Broadway.. 
SUOCHA SINGH ayn orggens —DEPENDANTS— 
E - — APPELLANTS . 

versus — 
PAL SINGH —P.aixTIFPE, ёмо Musammat | 
'  UTTM1—Derespint ~ VENDOR— 
А, Вивроховит, ` 

. "Qustom—sAlienation — Widow—Necessity — Future 
maintenance—-Unsecured debts of husband. 


м 


"' A widow has no right to encumber her hugbarnd's 


estate in which bhe has only a life-interest by charg- 
іб it with thé expénse of her fature maintenance, 
as she is поь at liberty to anticipate wants by 
raising money or contracting for such liabilities 
before they arise | р. 555, col 2] > 

Nihal Singh v ‘Rajon, 11 P: В. 1885, followed, 

Ancestral property in the hands of a widow ів not 
liable for the debts of her husband which have not. 
been charged on the property Such debts do nol, 
therefcre, constitute a necessity ju: tifying the widow 
in alienating her husband's property. [p. #66, col. 1:] 

Jagdip Singh v. Narain -Singh, 16 Ind. Cas. 
866 4P В. 1918; 160 P. W. В 1912: 173 P.L В 1912, 
Mikor v. Ohhaju Бат, 49 Ind. Сая. 281; 17 P. R. 1919; 
6 P. W. В, 1919 (F. B.), relied upon 

Sesond. appeal from. „а decree of the 

dated the 18th 

July 1921, varying that of the Subordirate 
Judge, Second Olass, Amritsar, dated the 
23rd December 1920. | . 
Mr. Badr-ud, Din- Kureshti, for the Appel- 
lent. . PPM | е г 

Mr, L. O, Mehra, for the Respondent. 

JÜDGMENT.—On. the’ 25th of “March 
1920 oae Musammat Uttmi, ‘widow of Jowala 
Biogh, sold certain land. to Kharak Singh : 
and Such ‘Singh, the  éonsideratión - 6йббте 


‘Wel. LXIX} 
BUOHA BINGH €, PAL SINGH, 


‘in the dead being à Sum of Ri; 2,000. On 


the 10 h of April 1920 Pal Sigh, бэй of 
Hira Singh, instituted this suit alleging th it 
íhe land sold was ancéstral and that the 
sale wes withont sonsideratiod ааа 10166088 КТА 
Не. alleged that he was & éollüteral of Josrali 
Singh and as вовћ entitled to а declaration 


that his reversionary rights would not b». 


affected by this alienation on thé death of 
;Musammat Uttíii, The aim of Hs. 2,000 
was made up of five items :— 

x (1) Rs. 690 lett with the Sadoi for 
payment to Gurdit Singh ; 

(2) Bs, 800, eash paid at the time of 
registration ; 

(3) Bs 40 paid for registration ёхрбпёве; 

(4) Ве. 80 left with tbe vendees for pay- 
mept to Arur Sing ; and 

(5) Ез, 390 left with the vendees for 
payment to Kala Singh ; 

The Trial „Oourt held that the. 8um& of 
Bs. 690 and 350 (items Nos. Y and 5) 
had been shown tö bà for nesessity; but 
' that the: other items had not. ‘The plaintiff 
was, therefore, given a desros declaring his 
right to get posséesion of | this property on 
the death: of. 
of. Ra, i, 080. 
‚ The vendees appealed to the Dist: dat | 
Judge aguinst the findings of thè Trial Court 


qua the disallowed items, whila the plaintiff І 
filed croga: obj zations olaiming that the two. 


items allowed should also be disallowed 


The learned District Jadge digrüiBsed the 
vendee’a appeal end accepting . the 
cro3s- objestions of the plaintiff déetesd 


the elaim in full: The vendees haya now 
aome up to.. this Court in second вррааї 
through, Mr. Karéshi, and I hava heard 
Lal Ohand.Mehra on behalf of the рай. 
iff respondent. : 

The only question argued at the bar was 


whether nesessity for the sam of Ба. 2,000. 


had been established. Tt was not dispaiad 
that the property was ‘ancestral, no? were 
any of the other points, raisad i ia the Coarta 
below, discussed. {tem No. 3 (Ёз, 20), lett 
with the vendees for payment to Arür 
Singh had bən disallowed by both “the 
Oourts on the grouad that the debi dia to 
Arar Singh'had not "been proved. This ія 
а question of fast which canaot ba goae 
into. Item No. 2 (Bs. 80J), has been dis. 
allowed on the ground tnat dusa amat Utimi 
was not justified in raising money in this 
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Püànuér ‘tor lier futura maintenanee. In 
Nihal Singh’ v. Ваоп (1) it was held that 
a widow had no right to encumber her 
‚ é8tate iñ whieh she daly had а life interest 
by charging it with the expeüsé of her 
 futiare maiiitenenee; nob being at liberty to 
anticipate wants by raiding money or con- 
traoting for ach Jiabilities before they 
arias. This item thus appears to have been 
rightly disallowed. 

Item No. 1, (Rs. 690) left with the 
vendees for payment to Gurdit Singh needs 
вбїйө souisidération, as the finding of tho 
learned Distrist Judge із not too clear. 
This itm, eonaiats of Ba. 350; principal and 
Rs. 340 interest, 1f the principal is dno 
there will be no reason to dissllow the 
interest. Of this Rs: 350,'Rs. 300 wero 
said to have been taken by Jowsla Singh, 
Hu8baüd of Musammüt Utiti, soma éight or 
nine years before suit for the pureliásó of 3wo 
bullosks and Rs, 50 taken in cash, The 
writer of the entry relating to this transac. 
tion as wsll as the marginal лена ага 
dead and naturally could not Ъз produced. 
There are, however, two witnesses, Harnam 
Singh and Atma Singh, who. haye sworn 
that Jowala Singh reseived two oxen and 
Rs. 50 in eash in their presence. The 
1857869 Distrisb Judge has disallowed this 
&mountas һе regarded i: "unsuitable and 
nonecsstary” for Muiámmidt Uttami to agres 
to the alienation аз fà? às this last item 
wae conesrned, there beiüg no snit by tha 
creditor to prove his àélaim. He has not 
come to any definite finding as to whether 
tha. elaim-was а genuine one or not, 

+ item Na. 5 (Rs 390) left with tho 
vandéaa for payment tö Kili Singh has also 
been disallowed by the Disttiat файда witli- 
bat: any: findiag as to the genuineness or 
cotherwise of ths transaction, Thé le&rncd 
‘Distriat Jadge says that "in the &bBensg of 
any suit by the ereditor of het deceased 
hasbaad Iam òf ópinion that this ,volüntary 
piyimert on her part of an old olaim of thio 
natar should not ba allowed,” It Bà8ms to 
me that tho məra fast that a. eraditor 
“to Whom å gənüinè ånd just debt wag 
owed úd who did not bring iñto Ooart 
а сазе Felating to his olaim would not bo 
saffisieas 0 rajest thé élaim аз nos baiog 


(i) 11 8.985, 
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for neaessity.: I think, however, that naither 
this nor the item of Rs. 690 ean be allowed 
for the -reason that the praperty which was 
`апоэв{тв], was. not liable for the debts ‘due 
by: Jowala Singb, ‘gush. debts: not having 
been made a charge on the ‘property, vide 
Jagdép: Singh v.” Narain’ б ingh (2) and 
Mikor v; Ohhaju..Bam (83). Аз eontended 
by Mr, Lal Chand Mehra, if the creditors, 
‘Gurdit Singh and Kala Singh, could.” not 
have resovered their claims from the ancostral 


prorerty, thé widow had no necessity to'sell. 


‘the said ‘ancestral property in order to , meet 
-tho elaim. “ 

I secordingly ` dismiss this, 
caste, 

“7. E 


appeal with 


A peal dismissed. . 
x2) 15 ‘Ind; Cas, ‘866; 4 P. RY Tota; 160 P.W. R. 
. 1912;-173 P. T. R. 1912. 
(3) 49 Ind. Cas, Эк 17 P. В. ЧӘ; 6 P. W. aa 
1919 a. B) . | 
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NAGPUR JUDIOIAL COMMISSIONER'S 
со 


RT, 
| Oii Revision No. 84-B or 1991; 
$ April 7 1922. 
. Present :— Mr. Kotwal, A.J. О. 
VITHAL —OREDITOR—APPLOANTS 
i ae versus: 
GOPAL AND. OTRERS—NON- APPLICANTS, 
Provincial Inselvency Act ‘III of 1907, з. 87— 
Creditor purchasing рїорегу-боплгїйвтайов 018 debt— 
Applicability ee 87,- un 


Ife creditor TEE the property of an: insol- 
.vent in lieu of the balance of the account due to 
him, the transaction falls under section 37 of the 
-Provincial Insolvency Act. 

Revision of an crder of the District 
Judge, Amraoti, ‘dated the 5th February, 1921, 
‚їй. Mieéellaneous “Appeal No..16 of 1920. 

Mr. 9. R, Pradhan, for the Applicant. 

Мг. R. Parantk for the Non-Applieants, 
^ ORDER. This applieation ohallenges the 


"decision of the lower, Courts in respost of tlie $ 


“Bale, dated the 15tb Jure 1912 only. i 
"The Reo3iver wae dissharged ‘by the very 

order of the First’ Ocurt that was appealed 

from and when that order was delivered there 
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was no.person who eould exereiae the fanctions 
ofa Recsiver aud appeal from itas Raaeiver. 
Aa to the fasts that the &»pella25 wai: only 
out of the body of sreditorz, I do not think that 
that matters, as'the rest of tha sreditors were 
joined as respondents and ‘were before the 
Оза. ‘The appeal id’ the жет Appellate 
`бопг& was maintainable.” 

The accounts filed show clearly, and it is 
now admitted by the non applisante, that the 
“purchaser under the gala-deed (Exhibit: O 2) 
was himself a. creditor of the insolvent and 
made the purchase’ in liou of the bilanee of 
the aecount due ‘to him ав. the sale deed 
itself recites. The ‘transaction of- sala, there- 
fora, falls under sestion 37 of the old Provin: 
‘cial Insolvanoy. Aot, The First Oourt has 
‘not’ eons'dered/ tha applisability of that 
section to the transaetion, The lower Appel. 
late Court, after holding that it caw no reason 
to intarfera with the order of the lower Oourt 
which found that onthe evidanse adduced 
the transactions wera genuine for valuable’ 
consideration and поё in fraud of * ereditore, 
writes єс Д 

*Ithas been vid that E was а . 
mortgage, dated 4th: February 1915, and a 
transfer of ‘the ~ mortgage-deéd, dated 
26th February 1916, both ‘of which took 
.plase сга than. 2 .yeari before” the 
.ordér of adjudisation, The fac: that the 
*gale-deed of 15th June 1918 was within three ` 
"months of- the applieation ` fcr adjudication 
will not, I think, in the circumstanses render 
the’ transaetion liable to be annulled under 
section 37 of the Aci, nor do I think that too 
mueh importance should be attached to tho fact 
that insolvent is related to the t:axsferee. 
‘Oo the fasts then I hold that no good 


~ sage has basen shown for interfereres, ” 


4 am unable to aosapt thisas a satisfaotory 
finding on the point in :i5813 во far as the sala 
is conserned, | romand tha вазе to the lowar 
Appellate Oourt for a fresh decision whether 
the ~sale is liable to be annulled under the. 
provisions of westion 37. Oostsin this Court 


will’. abide ..the resalt.  Plealer's fase 
Ba. 22. Жош ra 
G. в р. Case remanded., 
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HARQOLAL 0, CHANDU LAL, E 
LAHORE HIGH COURT. 
; Отеп Ravision Permon No. 502 ‘OF. 1991. 
: July 20,1992, ^." . ^j 
Present :—Mr. Justice Martineau.. 
‚ НАВ@ОГАТ,—-Овлйстов-—-Ритттонв 
, tersus ` 
CHANDU LAL—Dzonzn. HOLDER ARD : 
HARI ‘KISHEN—Jovament-Dusror— 


" RESPORDENTS. ; 
* Civil Procedure Code (Act V of 1908), О. XXI; rr: 


97, 98, 00, 108—Hwecution of deoree— Objection’ by 


third: Party Prócedure, 


: Rule 108 of O. XXI of tho Civil - ‘Procedure Code. 
applies only where an order under one of the roles 98, 
99 or 101 of that Order has been passed, ^ 

Respondent obtained a decree for the possession 
of a house against his son: Ón- "his seeking to execute. 
thé decree, petitioner, his grandson, filed an applica. - 
tion maintaining that he was .a co-pnrcener and was. 
not liable to be ejected. On this the Executing | Court: 
` directed the petitioner io institute a suit within йк: : 
. months to establish his right and declared that if he^ 

failed to-do.&o -his- right of residence in the house 
would cease: 7 · 


Held, (1) that tlie ordei ` "was wholly unwarranted, s 


by law and must be set aside; -. 
- (2) that, if resistence was offered to exécutfüg. 


the decree, ihe .Executing Court ‘should have* -` P 
abstained from taking any further step in execma C777 


tion of the deoree until the deoree- holders made. an; 
© application, under O. XXI, r. 97; Civil Procedure Code; 
complaining of tlie - ‘resistance, when after investiga-. 
tion, it should have passed an „appropriate ‘order 
either under т. 98 or r, 99. 


- "Petition for revisión, јен seation 44. of | 


‘Act IX ‘of 1919, of an order of the Subordi- 
nate Judge, First Clase: Amritear, dated: the 
иһ February 1921,- 7 o 

` Bala’ Hukam. Ohiand, fox: ithe: Petitioner.” 

. Mr. D.-C. Жай, for the-Respondents. : 


J UDGMEN' T. —The respondent, Ghandut Tel, 


has: а dèro ‘tor* ‘possession “of а house against s 


, his Bo fon’ Нагі Kishan ` On ` his séeking ` to 


exéaute tlie: decree Bisdré йод, Hargolal, filed б 


an‘ applisation i in which: “he ‘maintained that 


he Was а во` párkener" and | ‘WAS not liable to 


betti ted. "On this the’ ‘Subordinate Judga 
` тва Hargolal to institute. a вш within 
fix "monih&" ‘ta establish ' his right, “and 


declared: “that ‘if he‘ failed to do so. his right 


‚ OP Pepid site q8 the House woüld ' .С9вѕӨ; 


я as applied or. revisión ‘ot the, 


ipplieation sliould 
jórdinatg ` “Judge 
' was not шеш to-pass such an order. 

If Hargolal resisted the exesution of the 
decree _ the Exbéuting- „Gourt : should ` ‘have 


taken no ficther’ Wtaps ‘to’ exeaute. 1%: unless- 


and until the deores- holder made an appliea- 
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"the petitioner’s proper course was to^ 


is not correct, as р. 
` wherean order under one of .the “rr, 98; 


D; em 
Qe 
эз. 


| LAXMAN v, GORAKHJI, 
ticn . under 0; XXI, r. : 97, Civil: Prcs- 
dure Code, complaining of the resistareg 
upon which the. Court would have investigat- 
ed the watter and passed he appropriate 
order either. under: r, 98-or under’ г. 99; 
- It is contended for the ‘respondent that 
‘in- 
шш a suit ав provided by О, XXI, 

1t3-+ to establish his right, but this 
108 "applies oily 


99 or 101 has, been ‘passed, and ‘the order 
of the lower Court, is not опе“ оапіег any of 
those, rules. . The oider declaring tbat: the 
pelitioner's right of résidence óvill coase if 
he does not bringa snit im six months is 
wholly unwerranted by law, and I ‘accord- 
ingly'aceept this ‘applieation and ‘set aside 
the order, As-the respondent i is not to blame 
for that order hayitig been passed, I leave 
the parties to bear their own sosta in this 


‘Ocurt. - ; 
P ' Lb 
Ж.к, С 0v EA 5 í 
К 2f Apptivition accepted; 
> 1 Е о ee pus f og 4 
5,18 : $ ! i A ‘a 
EY —AeP 00000057 3 
= qr age u’ 
= Дк. Ж 
бшш э. iP og Seed 


NAGFUR JUDICIAL COMMISSIONER'S 

: . OOURT, 

“Отуп, Revision No. 123/B 20 or 1920, 
December 17, 1920, 
Present : —Mr. Kotwal, A J. О, 
LAXMAN--PrammiPr—ArpucuNr 
- versus 
"GORÁKHJI— DzraspAwr—Non- 
B , APPLICANT. . : 

К Contract “Act (IX of 1872), s. c8 Bury rini 
pal ‘debtor’ 8 death, effect of. 


The principal debtor's death ‘cannot in law release 


, the. qurety from his obligation: 


Revision of tae judgment and Gigs of 
the Small Cause Court, Darwha, dated the 
19th Febrnary 1922; dn Small: Oause Buit 
No, 674 РЕТ . MS 

_ FACTS, This . was & suit for resovery of 
T. 400 fled: by -thg plaintiff-applieant in 
ihe- Court. of Small- Causes, - Darwha, on 
foob ot a^^ Bimple moneay-bond exoeuted 
Bn one Sheoram brother of defendants Nos, 
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“land 2 singe deceased as well-as by defend. 
ant No. 8 who is the non-applicant here, 
He joined in the execntion of the hond 88 
surety. The executant Sheoram was ‘dead 
on the date of enit and his brothers were 
impleaded as defendants Nos, land 2, The 


learned Judge of thé Court below held thas ` 


the debt in question was not borrowed by 
Sheoram as manager for the benefit ` ' of 
the joint family consisting of the -threp 
brothers . and that -the defendants Nos. 
1 and 2 were nob in possession of any asseta 
of the deceased. The suit was aseordingly 
dismissed. against them, The learned Judge 
further held that | tho plaintiff thus allowed 


his remedy to be extinguished against ‘the А 


principal debtor and hence the surety was 
absolved J from liability, The‘slaim was, t there- 
fore, dismigaed : ‘against him aleo, 
Mr. M. D. Phaudei er, ; for the Applieant. . 
ORDER. There і ig nothing on the zeoord 
to justify the finding of the Small ‘Causo 
Court that the creditor has allowed ` his 


remedy &o.be gxtingnisbed against the prin: 


: , cipal debtor unless it be the fact that the 
latter is dead.. The prineipal debtor’s death 


eannot іп law release the surety from his 
| obligation and there is no stipulation to that 
effect in the bond. : 
The claim is desreed with eosts in this and 
the Court below against Gorakhii, defendant 
No. 8, the surety, 


G. R- De Olaim decreed. 


LAHORE HIGH COURT. 
SEOOND. Олуц, АРРЕАР ‘No, 1625 OF 1921, 
' ` June Xô, 1:22. 
so. Presenti— Mr Justioe Harrison. . 
j "SHER MUHAMM AD—Dereanante~ 
APPELLANT : 
-ter5tus 
MUHAMMAD KHAN—?L IKE, AND 
GHULAM MUH AMMA&D—Devenpayt 
— RESPONDENT”. 
Civil Procedure «Code (Act :V of 1908), О. "XLI, 
r, 1—Suit, dismissal of— Decree not prepared by Triat 
Oowrt—Appeal. 


A-suit was dismissed Љу the Trial Court but no 


` -deoree.-was -prepared. Plaintif appealed -to һө. 


District, Judge, who accepted the appeal and granted 
the plaintiff в decree, ‘Defendant preferred в. second 
appeals 


appeal. now before : me. should ha. treat 


Bou OASES, Ec. (їй. 


Held, (1) that no decree having dest ‘prepared 
by the "Trial Court there was no appeal before the 
Distriot Judge, and that, therefore, the deoree "passed 
by the District Judge was a nullity ; 


(2) that the proper course for the District Judge 
to have adopted, was to grant an adjournment to 
enable the. plaintiff to get“a decree prepared; 


Mangal. Singh v. Hirda Ram, 49 Ind. Cas. .673: 19 P. 
E 1919, Manohar Lal v, Nanak Ohand, “62 Ind. Oas. 
479; 06 Р, R 1919: 82 Р, 1. Е. 192037 72 Р, w R. 1915 
followed. 

708° that the record must now be refiurned t to the } 
Trial Court with a direction that a“decree ba prepared’ 
in accordance with the judgment, and thatit would 
then be for "the plaintif to prefer an appeal d to the. 
District’ ‘Judge: with & copy of the ‘decree, 


“Seeond apreal from а degree of tho- 
District Judge, Gujranwala, dated, the: ‘st . 
April 1921, reversing that of the“ ‘Munsif, 
oo lass, Gujrat, dated the 18th Opioher. 
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Mr. Zofrulla Khan, for the Appellant . = 

‘Kbawaja Feros-ud. Din- Ahmed, for the 3 Ra 
spondents, ` 

JUDGMENT.— This gage was Seoided by 
tho Мапа. in “favour of defendants ; ond the: 
nib was:diamissed ; but no aeree -was pres 
pared. Ап: ‘appeal was presented from: “the. 
judgment | to the ~Diatriot Judge and gan. 
accepted Бу} ‘him and the plaintiff жав giyen. 
а desree. The. defendant: now. appeals urging? 
in the firat place that.there.was no decree in 


* the Firet Court, and, therefore, по appeal 


before.the District Judge. -Counsel for the 
respondent eontends that tbe District Judge 
was folly sompetent:to try the sase. himself. 
and, that. his hearing of what the Ibelieved to 
be an. appeal: эла bis ада ЖҮ 





first appeal. This ‘ie, J think, an ‘impossible : 
way of treating ‘the сае, for the Disirict ` 
Judge was sertainly under the impression: 
that.he.was hearing an. appeal and ‘his. decree . 


ds the deeree of an Appellate Court drawn лр; 


in that form. As laid down in Mangal Singh. 
"v. Hirda ‚Вот а). апа ‘Manohar Lal.y. Nanak 
Qhaxd (2) the proper course for the: Jdower E 
Appellate: ‘Court was to .give. an. adjournment. 


‚ to evabie, the. appellant . to: "geb. & deeree sghegt o 


prepared. 


(1/49 Tnd., Cas. 878. 19 P. R 4919; — - 
2 b2ind Сав, 479.66 P.R. Je. 82. 1, e 
1920; АА v. E 1919, : 


Vol, LXIX]  —— 
DEBURAM t. PAHLAD PRASAD, 
J, therefore, acoept this appeal so far as 


to return the record to the Trial Cours. and. 


direet that a decree be.prepared in acsordanee 
with the judgment. 
plaintiff to prefer an appsal with a copy of 
the decree to the District Judge, and the. 
judgment вой the decree already passed by 
him must be treated as a nullity, 

4 X 


Appeal accepted, ^ 


NAGPUR JUDICIAL COMMISSIONBR'S 
. COURT, . 
Szconp Отти, ArpzaL No. 616 or 1921. 
Septembor 22, 1922, 

_ Present :—Mr, Batten, J. C. 
DEBURAM— PLAINTIFF — 
APPELLANT 

` tersus 
PAHLAD PRASAD—Deraxpant— 
RESPONDENT, 


` Fonancy land—Trespassor — анон Родео of 
landlord. 


Алапййогй‹оал. ‘evict a -trespasser from а tenancy 
- lend even though the tenancy: subsists. 

Sahasram v..Sheonath, 81100 Oas 308; 11N. L.R, 
124, Allibhai v. Shamrao, 64 Ind. Cas, 902; 18 N.L. 
Б. 82, referred to. 

Sseond appeal against the deoree of the Dis- 


trict Judge, Hosbangabad, in Civil Appeal 


Мо, 74 vof 1921, dated ‘the 15th September : 


2921. - 
Messrs, М, В, рй, and V. Bose for the 
Appellant, 
` Mr.S. :B. Gokhale, for the Respondent. 
JUDGMENT.— ^5T-understand ‘the judg- 
' ment of the learned District Judge Һе has 
dismissed the suit -onthe ground that even 
ifthe defendant is са ‘trespasser on what is 
the ‘tenancy : Чапа of a ‘tenant ‘in -the village 
and is in possession -of that land as tres. 
"passer, the: landlord. oinnot evis. the 
strespaeser so longas the itenancy still .aab. 
Biss, The learned" Distriot Judge appsars 
{о hold that this is а question batween the 
tenant and the ‘trespasser alone with which 
the ‘landlord is. поё eoneerned. This is поб 
a correst view-of ‘the law. I would refer 


INDIAN CASEB,.. 
| ERUTBIVENTI PERBAZU € BRETHARAMAOHANDRABAZU. 


It will then ba for the. 


‘case from а .wrong point 
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to Sohasram v, Sheonath(1) and - Allibhai v. 
Shamrao (2), in which it was held that it is 
not open to a defendant who is sued asa 
trespasser and who does not hold under tho: 
tenant, to plead that the tenant haa 
not abandoned the holding, The suit 
has, therefore, bsén dismissed on a wrong 
ground, 

It is argued for the appellant.pleintiff 
that the. Distrist Judge has found that as 
a matter of fact that portion of field No, 
73 whieh is in exeess of 3'asres was not 
mortgaged by the tenant to the defend- 
ant and that, therefore, the defendant isa 
trespasser on all that field except 3 acres, 
I have sarefully read the judgment of the 
Distriet Judge and I am of opinion that 
he has some to no definite finding. He bas 
discussed in the earlier Paragraphs of his 
judgment ‘he evidence on the subject, but 
at the beginning of paragraph 6 it appears 
to me that he plainly says that he has 
not decided the case on the evidense but 
on hig view of the law, whioh I have already. 
shown to be erroneous, 

As the District Judge has approashed the 
of view, I 
remand the appeal for a further trial 
According £o law, There must be a -distinct 
finding sesto what portion, if any, of the 
field No. 73 was included in the original 
mortgage. Nothing in this judgment pro- 
cludes the plaintiff from-showing that none of 
field No. 73 was so ineluded. 


GLR. D Арма, remandat, 
(21) Si Ind. Cas. 808; 11 N. L. R. 
(2) 64 Ind, Cas. 902; 18 N. L. В. a 





MADRAS HIGH COURT, 
ome MisogrLnANEOUSs Petition No, 3376 
„о 1920, 

July 31, 1922, 

Present : —Mr. Justice Krishnan and 
Mr. Justioe Venkatasubba Rao, 
KRUTHIVENTI PHREAZU-—PLINTIEP— 
Dszo&Eg- HOLDER —PRTIPIONER 
versus 
Sri Rajah NALLAPARAZU MEERJA 
SHHTHARAMACHANDRARAIU GARU 
AND-OfHERS —DIFANDANT3 AND JUDGMEST. 

' Desroas Nos, 1 тә 7.awp 9 
— RISPONDENTI. 
Execution of decree—Godavari Agency tracta — Ргсгев 


B 


 OHBAGKNLEL Ө, BARDAB, 


passed by non-Agency Court regarding land in ME 
tracte—Invalid decree— Agency Court, power of, to 
refuse execution. 


"A^deoree passed by a non-Agenoy Court for 
the sale of properties partly within its own juris.’ 


diction ‘and partly within ‘the jurisdiction of* the 


Godavari Agency Court is a nullity regarding the. 
lands i in the Agency Tracts and as the Agency Court. 
is tot governed by the Civil Procedure Code it can go: 


behind- the decree and refuse exccution, 


 Setrucherla Ramabhadraraju Bahadur v, Maharaja 
of Jeypore, 51 Ind. Cas. 185, 42 М. 818 (P. O); 17 A.. 


L. J. €94; 87 M. L. 4.11; (1919) М, W, N. 502; 26 
М.І. Т 127, 21 Bom. L. В. 914; 80 O L. J. 200: 28 
OW. М. 1088: 18 L: W. 862; 46 I. А.151, followed.: 
- Zamindar cf Ettiyapuram v. Chidambaram Chetty, 
58 Ind. Cas. 871: 43 M, 675; 
M. W. N. 460; 12 L,-W. 
to 

Petition presented {о His Exóelleney the 
Governor.in:Couroil' against an order of the 
Court of the Government Agent of Godavari, 
dated the 9th August 1920, in Exeontion 
Petition No. 1 of 1920, in Original Suit. 
No. 41 of 1913 on the file: of the Sub Court, 


Cocanada, and referred to the High Cóurt n 


under r.16 of (he Rules'for the guidanse of 
the Government Agent in Godavari. : 
Messrs, T. M, _Ramaswami .Atyar and 
A. Krishnaswamz Aiyar, for the Petitioner. 
* Messrs. D. Appa Rao, O. Батл Rao and К, 


Krishnaswamsi Aiyangar, for the Respondente, : 


"ORDER. —In this case в mortgage-deoree 


Was passed? by the Bub. Court.of "Ücearada. 
for sale "of . properties within its jurisdia- 


tion as well asof properties situated within 
the Agenoy trast, -The Agency Court, when 
the deeree was gent to it for exesution regard? 


ing the properties, within its jurisdiotion,. 
has held, on the authority of the ruling of the ` 


Privy Ccuneil in £eirucherula Ramabhadra- 
raju Bahadur v. Mahara;a of Jeypore (1), that 


that portion of the decree was a nullity and. 


bas refused to execute it. 

Ів ia not denied that on authority cited, 
the Agensy ‘Court was-right in holding that 
the decree was ẹnullity'but 16 ів contended 
before us that as an Exeeuting Oourt that 
Court һай по power to canvass the legality 
or the velidity of that- deerée and Zamindar 
of Hitiyopuram | vi Obidambaram Ohetty (2) ia 
relied on. z EE 


` (1) 61 Ind. Cas. 185; 42 М, 818 (P. О,); 17 A. In J 
604; 37 M. L. J..11; (1919), M. W, №. 603; 26 M. L, T. 


127; 21 Bom. L. В. 914; 80 О. L. J. 209; 28 О, W, N. 


1088; 10 L, W.-862; 46 T. А. 161. 
(2) 68 Ind, Cas, 871; 43 M, 675; 28 M, L. T. 15 
{1920) -М. W, №. 460; 121. W, 217; 89 М, hi J, 208, 


INDIAN OASES, 


28 M. L. T. 76; (19:0). 
21% 38 M. L.J. 208, referred, ‚ 


2. [19997 


AL жае 


- The ordinary rule, no doubt, is that the 


“Executing Court bas по such power as laid: 
down in аё Full Bench case; but the présent: 


eese is distinguishable inasmueh as the 
Ageney Court is rot-one governed by. the Gcde: 
of Civil Procedore.’ 1% seems to us that čuch 
a Oourt may refuse to sell property within: 
ifs jurisdiction under a.desree not pnaesed. 
by an Agency Court and, therefore, not:by, а 
Court:bavicg jurisdistion, The decree ів, on 
its very fase, invalid regarding the lands 
inthe Agency traota and we think the Agensy 
Court is right in refusing to execute such a 
decree, | ` 

The order of the lower Court is right. ` 
This aprlication ia dismissed with o-sts, | 

8. D. & N, H, 

Application dísmisse1. 


NAGPUR JUDICIAL COMMISS. ONER'S 
o. яс COURT, : 
‚ Stoxx ‚От Apprat Noy 255. Bc OF 1921, - 
- - August 21,1922; Vir 
I resent :—Mr. Kotval, A. 0. i 
.OHHAGANLAL Pra — Asestuawr. 


(o LOVETBUS s n 7 
i SARDAR alias ЗАШО. яғнн No. a Е 


— RESPONLEÀT, - DT 1 
_ Mesne: profits—Measure, 1 d RN EE E 

Mésne profits that-are io? be awarded to the party. 
who has been kept out of.possession. wrongfully 
may, according to the circumstances of each case, 


. be either the letting value or. cultivating profite. СЯ - 


the land, [ p, 561, col, 1.]- 

It is only where cultivating | profits ate to be 
awarded, that such ‘profits have’ to be ascertained 
according to the definition of mesne ‘profits i in, „tho 
Civil Procedure Oode. [p. 56', col 1.7 

The lose of 'the^parüy' wrongfully kept ‘ out” “ot 
possession “of land must generally be measured by 
the actual usufruot of the land during. that time on . 
an occupation of the same character as that of. the ` 
party wrongfully kept out of possession at ‘the date 
of his ouster or of the last legal. occupant whom 
the plaintiff claims to succeed to, if the plaintiff 
himself never entered into possession. [p: 561, coL 4.] 

Seth Dhanraj Yas Lalu, Gusar, 8 О.Р, L. В. 58 
followed, 7 


-Appéal against the decreo £ the. Distriot . 


.Judge, Amraoti, dated the 18th : April 2921, 
-in Civil Appeal No, 234 of 1920, 


t 


‚ &, | iow 
ої, LXIX] ; 
FATÍMA REGUM v. HASSAN KHAN. 


Mr. D. T. Mangalmurii, for the Appellant.. 
Mr. K. G. Deshapande, for the Respondent. 


JUDGMENT.—It is urged: that as the ` ` 


plaintiff is entitled to meshe‘ profits he should 


have been awarded cultivation profits whish 


alone are referred to in the definition of 
mesne profits іп sestion 2 (12) of the Civil 
Prosedure Code. "This argument. bega the 


whole question, , The real question is what.. 


ia the loss sustained by the plaintiff on 
aesount of the infringement of bis right 
by the defendant for whieh he is to be 
compensated. in other words, what is the 
benefit which the plaintiff would have derived 
from the possession of his land „during tho 
period of his dispossession by the defendant. 
This banefit may һе according to siraum- 
stanses either the letting value or cultivation 
profits of the land. If it isa case whera 


cultivation profits are to bs awarded thay - 


have to be ascertained assording to the 
definition of mesne profits in the Civil’ 
Proesdura Code. The principle upon whieh 
the question whether letting value or 
cultivation profits are to ba awardad dependi 
i» the опе stated in Seth  Dhanrai v. 
Lallu Guzar (1) as follows ;— 
^"The los of the party wrongfally kopt 
out of possession must generally ba measu ^ed 
by the actual usufract of the-land daring 
that time on an occupation of tha same 
- eharaeter as that of the party wrongfully 
kept out of possessfon at the date of his 
ouster or of the last legal occapant wom 
the plaintiff elaims to succeed ‘to, if the 
plaintiff himself never entered into ровзев- 
sion,” T А 
According to this prinsiple, the plaintiff in 
the _present саве is not entitled to anything 
more than the letting value of the village 


for which the lower Appellate Court has, 
passed а decree in his favour. The appeal: © 


is dismisssd with costs. 


фкр. s o .. Appeal dismissed, 
(080, BL ERO 20° 


"INDIAN OASRS, _ 


' ad litem, validity of, > 


* Venkata 


‚ Begam who waa (and still is) а minor. 
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LAHORE HIGH COURT. 
Sgoonp Otvru. Арева, No, 15,7 os 1919. , 
: June 15, 1922. 

Present :—Mr. Justieo Broadway and 
Mr, Justica Abdal Qadir. 
|,  Musammat FATIMA BEGUM, Миков, 
TaROVGA FAY AZ ALI—DEFANDANT— 
APPELLANT 
do: versus ` 5 
HASSAN KHAN—Pramripy— 
RESPONDENT. °, |. 
SE Civil Procedure Code (Act V of 1903), О. ХХХІ, rr, 
8, 5—Appeal agzinst minor—Quardian ad litem, 
failure to appoint —Deéree, whether binding —Appeal 
on behalf of minor by person other than guardian 


A decree against a minor obtained in а proceeding 
in which the minor is wholly unrepresented, no 
uardian ad litem having been appointed, is void. 
fp. 567, col 1.] Lo. А : 

Chundury Krishnayya „у. Koripalli Raju, 35 Ind. 
Cas. 154; ЗГ M. L.-I 39, relied upon 

A suit against а minor was dismissed, Plaintiff 
appealed, but he failed to name anybody as the 
guardian ad litem of the minor respondent The 
appeal was accepted and plaintiff wag given. a 
deore The guardian ad litem appointed in the 


"Trial Court-had in the meantime disappeared. Tho 


minor filed а second appeal in the High Court 
through another person who purported to act as the 
guardian ad litem of the minor: : 

Held, 1) that, wader the circumstances, it was not 
necsssary to have the former ‘guardian formally 
removed and thst the appeal must be regarded ds 


'haviug been properly institated; (p. 58 ^, col. 1] 


Nur Muhammad v. Shah Mal, 15 P. В 1885 and 
Ohandrasekhara v ' Alakarajamba Muha- 
таті, 22 M. '87; з а Dec (х.в^13', distinguished, 

:2 that the deoree of the lower Appellate Court 
was void owing to the defendiat miaor being 


, unrepresented before that Court, [p 562, col, 1,] 


S«c.ni appeal from а Язегаә of the 
Diatriet Judge, Ambala, dated the 23rd June 


1919, reversing that of the Janior Soh. 


ordiunte Judge, Ambals, dated the 28th May 

‘919. ыды Берегу Mac : l 

^. Mr. Jai Qop:l Sethi, for tha Appellant, 
Mr. M. Obedullu, for thé Respondent, 

Hassu 


.JUDGMENT.- One Khan of 


- Ambala instituted a suit against his wife, 


Musammat Fatima Begam, for restitution of 
conjugal rights. He impleaded others, the 
relatives of his said wife, as defendants, 
elaiming the usual injunction as against 
them. In the course of the proosedings in 
the Trial Court one Ishtiag Ali was appointed 
a guardian ad litem for Musammat Fatima 
The 
Trial Court dismissed the plaintiff's dait, 


- 562- 


Н 


‚ Thereupon „Навво К Khan preferred. an appeal ` 
to the, Distiiet Jüdge. In ‘this ароеа! while 
making Musammat, Fatima ` Begam a party, 
be named no one as.-her goardian ad litem. 
The: learned "Distrist: Judge apparently loat 
sight of. this fast and: teking a view different 
from that taken’ by- "the Trig] - *Oourt ascapted 
the appeal-and granted: the plaintiff-a desree 
as against Musammat -Fatima Begam. - 
Musammat Fatima ;Begam | through Fayaz 
Ali, ber: ‘brother, has now „вота up to this 
Court, in Second | appeal ;through Mr. Jai 
‘Gopal Sethi. 1 ‘Mr, Obedalla. ‘for ‘the. raspondent 
thas. Fale Йй, ‘preliminary sobjeotion - to -the 


:effeot: that:the. appeal:.is ‘bad inc -that, it des - 


been filed by Musammeot “Fatima “БВэңаш 

а through Fayaz Ali who, vag not her. guardian 
"ad ilem. ndthat so. long, Аз. Іда Ali „was 
alive or..bad . “not:bsen,zemoved, he sand she 
alone could preter | an appeal. ‘on | ‘behalf of 

the minor girl. 

e palered, as. to. “Мт "Muhammad. у, Shah 
а) wand . Venkata :Ühanirasekhara w. 

А алат ааа: -Maharani - (9), - In both -these 
eases ` it ET held, that, ib „Жаз “only ‘the 

‘guardisn , dd; item, ab had! gen. „appointed 








5 pow could attack. fis finding : cagainat иа minor 
iby way- -of. appeal or review. 


_ Ph2se aut shor- 





Љег. in festi during which ghe” Һай 
“been” properly . Fepresanted ' Бу a a guardian 
ad. "diem. “Ans the, presant , 9850 while, ,8he, was 
"proper]y.represeated before с :the- Trial: Oourt, 
‘ier’ alleged | husband Hassu Khan refrained 
from. naming any one a8 ‘her “guardian 
‘ad litem. for, the purpose 8 of the appeal. 
ja thus ‘unrepresented ‘and the-desrea passed 
against: ‘her у was void; "vide Ohundury: ‘Krishnayya 
"s. Korthalli Raju (3). [i 
guardian appointed by the Trial Cours, ; who 
is a ‘brother ‘of ‘Hayaz Ali, now: gating for, his 
sister, has left ‘ambala ‘and gone aray in the 
direction of Bombay. in the sircamstanses 
"we áre à of opinion that at 98 not. “‘naesssary 
‘to ~ have the” ‘former guardian formally 
төшоузей “and i abo жө must ы ‘this 
‘We hold 


руын mo 


‘ngeordingly, ` 


Turaing:to;the. merita. iol the. “ease, as gaid 


Е: 1S P. B. 1886. 
2) 22 М. ‘187; ie 


а, Den. (х. 8.) ЛАЯ, 
08), 9$ ‘Tad ан; 1 15 sid 


ГМ, L 


INDIAN OASES, 
GUNDAPAMENI GOPAYYA t, GUNDAPAWENI KRIS TNAYY3, 


In, support. of, bi is sontention . 


“Soe à 


(1922 


above on the authority of Chundury. Krishnas 
vya v. sKoripalls’ Raju: (3), +thedearée 'of the 
lower ‘Appellate -Oonrt: against ; Musammat 
Fatima ‘Beoam was void owing to ‘her beirg 
‘a minor. "We, ‘therefore, . accept “this. appeal 
‘and ‘retting aside- 'the/dearee ‘df “the "lower 
‘Appellate :Oourt . remand - the .ease. to “that 
-Oourt-with- the direction that: when; "Mutammat 
‘Fatima*Begam-: ‘is properly represented, ithe 
‘appeal “ ‘should - ‘be те!) ihearl -avd “8661069 in - 
‘aacordanse zwith law, “Qosts іо "із "Court 
will: ‘follow: the event. 


.JA. iK, 
: Oase remanded, 


-MADRAS HIGH ; COURT. 

APPEAL agatnsT-Oxpex’ No. 6l or 1921, 

| Angust 28, 1922, 

‘Present: Мг. Justiea - -Krishnan and 
Mr. Justiee Venkataeubba ' Rao. 
-GUNDAPANENI GOPAYYA— 

Dereapant No. 1— APPELLANT 
, versus. 
GUNDAPANENI KRISTNAYYA AND 
orHERsS—PLAiNTIRE, Derenpaxt No, 2 AND 


gis Lra L BEPRESENTATIVES — RESPONDENTS; 

Registration Act (XVI of 1908), ss 17, 49 —Partition 
—Share-list prepared— Registration Oral agreement 
for further execution of formal deed, effect of, 


An oral agreament i is admissible to prove that a 
deed called “share-list” was nes to be treated as a 


РЁ. H 
Vel. LXİX) 
JODHAN ©, KAPILNATH, 


„partition deed but! merely. as . minutes -of agreement 
and that a, fresh formal, deed ; was. intended to be 
executed. But if the deed itself ` was intended by, the 
, parties io be the final’ ‘partition’ ‘deed, it is inadmiasi- 
ble-in- evidence unless it ів ' registered,” : 
au Venkatasami v. _Kristayya, 16 M, 841; 3 M; т. 1; 189; 
"B Ing. Deo. (ns 5,) 945, referred to, сү, 


Ye Appeal ; against . ~an.,onder of: ‘the..€ Court “of 
“the: Additional, ‘Subordinate judge, Bllore, in 
Appeal Suit No,,128 of 1920, preferred-against 


a decree of the,.. Oourt .„оё;. the . District’ 
: Munsif, Bieter in Original Suit No, 912 of - 


917, . EY a 

„Mr, .B., Jagütinadha Doss, for. tho Appellant, 

Ar, N..Rama Reo, for the Respondent., 
vo “JUDGMENT, Plaintiff has pleaded that 
uit „88, ‘orally agreed Teiween the parties 
“that the deed. of 16th, November 1914 ‘yas 
зо} to, ha. treated. Вв the, partition .deed.be. 
„Eween them but, „tbat, a fresh formal .deed 
Was to be, executed ‚апа, registered . .for that 
. purpose, this agreement can , cartainly be 
pend ib, does, not.in any jyay .aífeot 
terms. of ‘partition, between tha parties 
“which are, noted, in, the. deed.. The dead 
alls itself; Shu “share: list And, not. a;partition 
daed.,. it. the oral agreement ie proved, the 
written ‘dood „бап only. ba ,Jtreated as . the 
‘Thinutes ‘of agreement. ‘betweea, the. parties 
‘and. not 83. а. completed: „partition, deed and 
{heren ia єт no difficulty . then. in, adaitting.it 
in. evidence, . Or. Want of rezistration to p: 

‘tha terms, agreed, foi. "OE 

xl ‘an. ‘tha. ‘other hand, the. "Майы "tails 
prove . ‘the ‘oral _agresmant set ор, ‚ру him 
‘and that the deed was only а mamorandum 
OE, what... was, agreed „and tha dsfendanta 
B 20 W, „that, tha .dead itself was intended : by 
“th Ө. ‘partion to. ba, the: . final. partition. deed 
/ ‘patwaen, them, it. will be slearly.inad missible 
Ја "avidenee ‘for маці of registration.. It'eould 
not, then, . be treated merely Jas. ешройуіав 


,80. "Agreement , between һе panties: and fur. ` 1], 


ther plaintiff, «vill, not, be, өт вй | to..:aak 
for a „fresh, deed „вв his, remedy would. anly. 
haye been, ; t0 Bet, bhat deed registared, whish. 
it „лт, late to do, Bée Ventatasamt 
v. Kristayya (1). . rame d Pedes oye 

As ‘the Munsif. disposed of ias with- 
out taking, any ;evidense, the: : order. :of .re«. 
mand to him was right and he will now 


wai’ 


(19716 X. 8378 M. LL. 165, 5 Tad, Doo. (м. 4) 
9 
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йїзобвө of it, "asosrding to law in the light 
‘of the “abayo observations, 
6 “Costa will abide’ aad follow the 58018; 
8, D, E 
. Oase пеела 


NÁGPUR йн, COMMISSIONERS 
А .QOURT. 
“Siso sp “бп "APPEAL No.. 570 or 1921, 
‘September 14, 1992, | 
x ' Рей; Мб, Hallifax, A, J. O.. 
JÓDHAN-— Dsósee. Honoa Тэ ЕЕ 
Te VIEUS, E 
"КАРГЫ атн" AND "NOTHRR— JEDA sear. 
DEBT 7&3 — RgseoxDZNTA, К 
"О Proséduré 0028 :Aét V of 1093), 0. ХХг, r Bt 
oO Qopy'of attach neat ordar nit poste 1 in; Dollector's 
office —Attachmzni, validity of -Evidence Act (TI of 
1878), 8, {14—Оф ла act Presumption: 


“An altachimóny і is ‘nob: invalid only'for the reason 
"Ghat? `a- copy = of tho- order: ‘of attachment was not 
posted in: the `ойїзэ of. tha Oolleotor.of tha District 
imascordange.,witha:.54 (21 of. О; ХХІ of the Civil 
Procedure Qóde, if all the other necessary formalities 
"were observed Cv: 883, col. U] ^ 
' 3 Sinjippan v." Arundelialui `Р у 83: ‘Ind, Oas. 207; 
AZM: .844;-37 M. L: J..375;:61919) :.:. X 673; 10 
L W. 891; 26 M., т, 281 ;Е. B.) and Ната! v, 
Narayan,: "64 Ind Oas, 429, referred, to. . 

"Where all the other formalities ware duly oarried 
out ‘regarding “an‘attachient it is*fairly: safe to 
assume. thatthe posting of a tcopy. of: ‘tha order in 
tho Collector’ 8 office was nob е [р. 583, col, 

E [o] 
рзд ‘Against, jan’ "ordin ‘ot the , “Addie 
tia nal Disirio Juiza., Ribar, dated tha 1786 
Aa agit 1921,7 in Qigil A opsal. Now] 17 of 1921, 
Me. *0, € Ghosh, far the Appallant. |; jesus 
a UDG MAN’ T.—Tüe. ‘dec ‘ezeholdereappellant 


in this 358 | pat iagh, 2. ;8t:Dasembar, 1920 an 
appligatio n for iexention, of a. monay,desras 
by ань ‘and. ГАН ‘of she: imm veabla 
property. of tha, t го; jadgment-dabtors,, which 
he: “omitted . p GN 23rd Dssamber 
1920, the, doacned, Mansif | ‘signed an -order 
written, Ray -elerk " sontaining, the. words 
issue . „wayi Rie. "possession of. judgment. 


dabtor’s immoveable" property," On 3rd Janus 


564 

JODHAN Ө, KAPILNATH, 
ary 1921 the desres.holder paid two rupess 
for the issue ofa warrant of attachment of а 
О 5-4 share in Obhapora, and at the same 
time he putin two copies of a khewat-showing 
eash of the two judgment. debtors as holding 
.& 0 2.8 share in that village. On the same 
day the application for the issue of a war- 
rant was endorsed with the word “issue” by 
the Munsif and on the following day a 
warrant for the attachment of the 0.5.4. 
sbare of Kapilnath snd Hiru in Chhapora was 


signed by him, This was exesuted by pro-. 


. elamation in the village and by being posted 
on the rest house in the village and iu the 
precinets of the Court, 
came before the Munsif on 19th February 
1921 he seems to bave gathered, thongh how. 
this happened it is imposible even to eon- 
jeetore, that only а oné.sixth share belong- 
ing to Képiloath Һай been attaehed and 
he ordered the issue of. а fresh warrant 
of attaobment ‘of the one. sixth share of- the 
other judgment. debtor Hiru. At the next 


hearing on 80:h March 1921 no process-fees ' 


пва been paid for the second warrant, and 
“б form” .was ‘ordered to ba prepared 
in respeet of Kapilnath’s one-sixth share. 
only, 
2. On 8th April 7991 the КОККО, put 
inan application «tating that a 0 5- 4. share 
“had been attached and asking that à "O form” 
might be:sent to the Colleotor for the whole 
of it‘and not fcr the 0-2-8 «hare only, On 
the following day the Munsif passed on it 
the following extraordinary order:  "Deeree- 
holder: by egent. His applieation, dated an 
Apri] 1921, states 0 5.4 being attached. 
does not во appear (order-sheet dated 1o 
` February 1521). The warrant was issued 
. against . two judgment debtors together but 
the lists supplied no shares of co-sharera 
other than judgment debtors. 
is now asked to give list of property to 
be attashed and of no other property, Fresh 
warrant of attashment of immoveakles, Bxecu- 
tion » pplieation is got amended in last column." 
Yt does rot appear “from the ог der-sheet “of 
‘}9th Febrvary 1921 that only a one sixthehare 
. had been atiaehed but that is a mistake whieh 
à- grent’ deal less than the most ordinary 
care would have prevented in the first Place 
-and detested inthe second. What the" "iste?" 
inay i “he and why they should ‘supply ' ‘shares 
of eo “sliarers other’ than tbe judgment debt- 
ore,” * 1618 "impossible to sey. The' ‘hist of prop. 


INDIAN CASES; 


When the matter | 


Decrse-holder ` 


[1922 


-erby to: be attached and of no other prop: 
erty” which the decree-holder was told to 
‘give had, been put in with bia -first appli- 


eation for a warrant. The amendment of 
the application for execution was the addi- 
tion to 16 of what already appeared on the 
applioation for a warrant, that is, a spesifi- 
eation of the property to be attaehed in words 
meaning: “The 0.5-4. share of Kapilnath 
and Hiru may be attashed.” ` 

3. The one-third sbare belonging to Kapil- 
nath and Hiru wasthen apparently attached 


. all over again, and the proceedings were 


held up pending the decision of the appeal 
to the Distrist Judge's Oourt against the or- 
der of 19th February 1921. This judgment 
Which was delivered оп 17th August 1921 
and received in the lower Oourt on 30th 
August 1921 is the one under consideration 
аб present. Tho learned Additional Distriet 
Judge saw that the originál attashment was 
of the full one-third share, but "held that 
it was invalid for a reason ‘that will be. 
considered later. On the reseipt/of the ap- 
pellate judgment a "form O” was. ordered to 
be sent to the Collector for the full one 
third share, apparently under the: second 
attashment, and this was sent on the following 
day.: I am informed that the judgment- 
debtor transferred the property by salo after 
the first attachment but before the sesond, 
It. also appears that the deeree-holder allowed 
the proceedings beforé the OCollestor under 
the second attachment to be dismissed in 
defanlt. 

‚ 4 The earned Additional Distriet Judge 
held tbat the first attashment was invalid 
only fcr the reason that а copy of'the order 
was not. posted in the ове of the Colleetor 
of the District in aecordance with r, 54 
(2) of О. XXI though all the other neses- 
sery formalities were observed. In support 
of the. proposition that becavse of the nb. 
sence of this formality there ‘was no valid 
attashment at all, the learned Judge 
the judgment in Sinnáppan v. Arunachalam 
Pilot (1). That, however, lays down only that 
an attachmant has effeet- from ‘the date 
on whieh it is made, that is, the date on which 
the essential formalities are carried out, and 
not from the date on, which it is ordered; 


(1) 63 Ind Cas. 207; 42 M, 
(1919, 
(F. B.) 


814 37 М.Т, J. 315, 
MWN, 678; 10 L. W. 891; 26 M, L, T, 281 


eites ` 


“Vol. LXIX] ^ 

,  JAIDBB THAKUR 0, ЈАНАНІЯ MISEIR. 
dt does not deal with any question of what 
the formalities essential tothe m»kin« of a 


valid attachment are. In Harlal v. Narayan 
(2) I have held, that when a sale has been 


duly held, without material irregularity or. 


fraud, it eannot be considered a побу 
merely by, reason of a flaw in the attach- 
ment or even the entire absence of an a'tach: 


ment. Similarly, an attachment which was’ 
duly made in all exsept some minor details | 


of which the judgment-debtor had по know- 
ledge at all must be considered a valid at- 
tachment for all purposes, I hold acsord- 
ingly that even if the order of attashment 
“was not subsequently posted in the Collector'a 
Ofso, that did not in any way invalidate 
„ог affeat the stiashment’ of the one-third 


share of Ohhapora that was made on 23rd . 


January 1921, and that that attachment is 
still in full fores and effect. А; 
9. Ав ѓаг ав ean be made out the matter 


of the invalidity of the attashment for lack | 


of this particular formality was raised by 
the learned Jadge himself, This,in the eir- 
eumstances, would be not . only unnecossary 
but unjustifiable, But it appears further 
that there is not sufficient ground for the 
acsumption that. а гору of the prohibitory 
order, was not posted in the Colleetor's office. 
It is true there ig no report or statement 
_of ‘any such. posting to be found in the re- 


. cord, but as all the other formalities wero. 
duly carried out it is fairly safe to assume 


that this was also not forgotten, acsording 
to the maxim that all offisial acts are to be 
presumed, to have baen duly and correctly 
performed the more especially as this wag 
one of the less important if not the least 
important of them all. This presumption 
was’ apparently made in respect of the 
execution of ‘the  sesond warrant, the 
report of whioh similarly makes no mention 
of any posting in the Colleetor'g ofise. І 
have ,also ascertained that it is 
ordinary eourse of offivial business in, the 
Courts of the Oentral Provinces that a copy 
of every warrant of attachment is issued 
for posting in the offise of the Oolleetor. All 
the proseedings ard orders on dates subse. 
quent to 23rd January .1921 are set aside, 
and the Exesuting Court mast take up the 
case and proezed with: it from that point on 


(2) 64 Ind. Cis. 429; 


in the. 


' 


` INDIAN. OASES, С 


565 
4 Co oa А UR, 

the assumption that the warrant of attach. 
ment of the one-third share in Chhapora 
belonging to Kapilnath and Hiru was duly 
attashed on that date. All the eosts incurred 
by the decree-holder-avpellant in this and 
the lewer Appellote Oourt will be paid by 
the jodgment debtors. Oortsin exeeution 


. Snbseqnent to 23rd -Janvary 1921 will follow 


. affecting the landlord andthe tenants. 


the event. Pleader’s fee in this Court will be 
fifteen rupees. «= `` Don 
Oasé remanded, 


в. D. 


PATNA HIGH OOURT. 
ÁPPNAL FROM APPELLATE DEOREN 
No. 880 oF 1920. 

October 27, 1922, 

v Present :—Mr, Justiee Das and 
Mr. Justiee Adami. 
JAIDEB THAKUR AND OTHERS— 

° APPELLANTS 
2 tersus : 
JAMAHIR MISSIR AND ANOTHER— 
PraiNT/FF8 ARD CHHOTU RAUT— 
DEFEND: NT— Ви 205 DENTS, 


Bengal Tenancy Act (VIII of 1835)—Landlord and 
‘tenant—Hindw joint fumily—Manager recorded us 


- tenant of occupancy holding—Rent suit against re. 


corded tenant— Recorded tenant's right, title and interest 


` sold —Rights of other tenants —Tenwre—- Holding — 


Evidence—Preswmption. : 


So.far as tenures are concerned, the Bengal 
Tenancy Act makes it obligatory upon the tenants 
to have their names recorded in the landlord'a 
sherista whenever they become’ entitled to them by 
succession. In the case of a tenure, therefore, where 
only one tenant takes the trouble to have his name 
recorded in the landlord's sherista, and the others, 
either by design or negligence, fail to do go, it may 
be:presumed that the tenants who failed to have 


; their names recorded .in the landlord’s sherista, cone 
, Rented to the tenant, . who 


о had his name recorded, 
representing them both in transactions and in guitg 
i But no such 
presumption arises where the Court has to deal 


“with the oase of the sale of a holding as to which 


there is nothing in the Bengal Tenancy Act com- 
polling raiyats to have their names recorded in the 
landlord’s sherista, Гр. 567, col. 2.1: S 

Jeo Lal Singh v Gunga Pershad, 10 О. 896r 5 ‘Ind. 
-Deo. ıN -s ' 664, Nitayi Behari' Saha Paramaniek v. 
Hari Govinda Saha, 26 О. 677; 18 Ind. Deo, (x, 8.) 


^ 


P INDIAN. 


SES! 


JAIDEB THAKUR 6, JAMAHIR MISSIR, 


1038 and Ashok Bhuiyan, v, Karin, г Берат, 9 © 
ЧҮЛМ.,Н48, төйётгөй:бө 30 PG 227 Ae WD 
This. queation;of.. faob in ‘each: case whother ds 
recorded tenant: :0ев in fact. „represent, the ‘holding; 
in‘ dispute,” ‘and’ the fact that ‘only, one ‘tenant: ів. 
К registered i is-an: item ‘inthe e evidence” ‘upon the à ques.’ 


tidnuwhether he isor is‘not'the: répredentative‘ tonait, 


quai tlié:Jandlord; Lp. 8675061. 255.1508, 001. Ase) eii | 





„ад! agattara, Dagsya у Шаша, Bewa, “2, nd. Cas. к 
270; а NN. ‚1110, төне iut 


Baek 


brought a rent-suit only against the recorded tenant, 
obtained a decree as against him, and in execution 


caused his right, title and interest in the holding - 


to be sold. The question was whether the decree 
obtained by the landlord only against the head of 
the family bound the entire holding : 

Held, that if the head of the family had applied 
for a settlement alone and the-landlord had settled 
the land with him, then whatever the position may 
be as between the head of the family and the remain- 
ing members, gug; tho., landlord, he; wassthe only 
tenant. But that,” if" ^the^ “head of ‘the ‘family along 
with the remaining: meni bers shad! become" entitled 
to the holding by succession. ‘then tthere might be а 
` question whether the: head of tha family did in fact 
represent the , holding , quai ihe  landlord.. [p -568, col, 
L Us 

Jt is impossible to say, as p matter of Jay, that a 
co-tenant -reprasents. ithe. «holdingzqua- the landlord 
when all that i is shown is that he is the only recorded 
sehen and is the head of the family. Гр. 563, col, 1.] 


_ Appeal fro om. a  desieipn of of the Барта 
Judge, Durblisngs. ` x 

"Mrd Kd ha, for the podliate. . 

Mebtrec S: Крокус mn “Мінет, 


ЫЗ, Т 
m cee m ua 


cadens; 
Das, ets appeal arises out of a suit 
ed л hii A d Anse d for -dedlavalion - - 
ti tot an efor’: confirmation of; IDO8RG3 2. 
s. th "fórioréoüverg ^ 
оЁ:ровневзіоі ої p aprtaii ada os ei вае y 
the=plaint’ DT. p NT are ds iq 
follower" ae Y 
The Sh llanta. whos were the defendants 
first~ party: int thétaction’ were’ iff“ postexsion™ 
of the disputed, ‘Tand*as™ а oso piney” ‘tenant 
nndéÉ the” défeüdáhb, ‘second — pariy.. hez 
Rea d.of Rights. “shown < that-the defendants” 
firkt; party. are»jointlys interested ` ‘in ‘the hold" 


ingziu Чөн! buit apps" that only y ‘ong. 









ree ree 





1 fcr 
BAL A Cys M 











v AE S. 









ЕЕЕ 


` head’ of the" Tally, the '"desree- 


d ' dos, 


appears to. have taken а. mortgage . of. the. 
disputed * land" ^ fro om’ "tlie defendants. “frat, 
party and’ to h vi , ehtéred" ‘into poagedaion 88. 
| Же The” tig 





e бө ‘as gibt Ui їй: Me of. 
that deora, he’ cà ав Med" the right, title. and, 
interest” of, ORI in “the. ‘Holding: to, фе, 
sold, and. yas’ in 
purchased by. the 
Бетал nam, ‘of f g eféndants, ` 
first party,’ “appeared fot. ‘to have noticed tie. 
events: wh retültéd i in the salé of the. dsan: Y 
oldi 





‘fagt ‘sold ЫРЫ was. 










arises for -гөвоүегу . ‘of possession "of, thea. oeati-” 
pabey holding.” The pláintiff' ' ‘sage is that 
the dered Obtüined by; tiie. Iéndlord à ag against: 
OHiradiiy" "bonrid the entire holding" and thet 
his "title aà' EN “ pureliaget ват P 
defeated ‘by. the Prodadtion’ ‘of the Réegrd | ‘of: 
' Righta ‘whieh ` “may , fevonf' thé, „laim. “of khe" 
defendants fir ib party, С 
he lé ied ‘District, Judge. in the, Court 

ae 9 idi me 











oB' “behalt c о: the” plaintiff aud 


Pen 2 ( 
full deoréo - ins “respest or 7 


ave 
the. "nd - 





. The: "important question which the. learned 
Judgà* "Bad to, deeida тав, whether "the decree Ut 
obtaitied Бу! the landlord: as against; Obiranjiv | 
was ü "rent ‘decree, OF whether’ it’ wasa money. ` 
desrée, and if it К ‘a ‘rent-deered, wheth 
it^ ‘wah éxeauted 88.8 “теп. döres “ander the . 
Bengal ` "Tétiadey" ' Àet, ot as a mohey-déerea 
under ‘the CiVilProosdüre ode. ` The’ learned, - 
Judge coneéded’ thai ‘the khatian mentiotied : 
four persons г a8 ténapta i in respect, ‘of. the’ Pom 
but thought that, САВ Obirànjiv was ' the only. 
redorded: teriant, and, * as Olirünjiv was CUM 
‘against 
Ohiranjiv bound the' entire: “holding апа that’. 









‘tha 'décree had the’ effoet: ‘of a 'rent. deáreé.. 


The leartied “Judge. waa" "apparently" tuah” . 
infljenaed" "by the case ot Jeo. Lal “Singh: wo 
Gunga Pershad (1). 5" That was a Gase whera ` 
a tetürà Standing i in the нате оѓ one of the ` 


of thems" Obitabjiv, . ‘was: frégordad parnm i^joiüb holders théreof was sold ‘id execution of С”, 


landlord'e; 8 pherisba;"- astha -: -oaeupancy” tenant: i 
_in "tespest т of: the” holitng "Thé? plaigtife? 


ыл. So mm TP a uR u Берер 





(1) 100. 996; 6nd, Doo, (м, в) 664, . 


a 


Vt DXIX) 
JAIDEB THAKUR t, JAMAHIR MISSIR., 


а retit:desree;and thé Одот Һай 60° consider™ 
whether the sale bound the tenants other" 
than ihe tenant against whom^the:aotiorr was 
brouglit;- Sir-Riehard Garth, in delivering: 
the judgment of the Court said that where 
it was elear from the- proceedings, that what 
was sold, and intended to bs sold, was the 
interest of the, jadgment-debtor. only, the . 
sale must bə confined to that interest, al. 
though’ the desrea-holdéra might hava sold 
the whole tenure if they had taken proper 
steps to dé‘s0;'or' although: tle’ *purbliasers 
mightHave obtaitied posséssida ofthe: whole 
tenure under the salé;‘but that where it 
appeared that the judgment:debtor bad been 
‚ sned-asrepresenting the! ownbrshipy of* the” ° 
whole tenure; and: that‘the' sale, ‘althotgh'pur- 
.porting'to be'of the right; (itle dnd-interest of . 
the judgment-debtor^6nlj, was intended to 
be; aiid^ip jastice ‘ant equity ought 'tó-Gperatà 
as а sale, of the -tenur8;:thé whole tenure 
then: must” bë considered às" having’ passad: 
by the saló Upon. the faets:the-léarüed- 
Judge found that the tenant against whom 
tbe" tuite wal brodght'was" tha! nid ger“of ” 
thé? joint faniily and Wels alonó registered ini 
the: Zemindar'8- -sterista: as ;proprietor-oE the ^ 
ienureziOntthegovfaatathedoatned -Judgeyt 
applyirethétaw whidh'e laid dows esma» 
to the "&onólüBiéü that” thére” was" aoxipréte** 
representation: in the case and that the des- 
ree against the reeordéd tenant was operative. 
against the whole body of tenants. It wil 
bé ‘roticed: that :this «wa `а- casg оа joint. 
fainily; but. in the --cage: of Nifi? ^ Behart 
каћа Paraiátich -v. Hari Govinda Saka (2), 
thé Cálostfa- High. Court came {o tbe:eOti- - 
clusion that the principle leid down" in thë- 
- leading case of Jéo Lal Singh v. Gunga Pershad ^ 
(1) would-apply even though the tenüré did- 
© not’ beléng..to ‘a:joint family. - The law"Wà8 ^ 
preeisély 1818 down by Mr. Justice Banerji in” 
these words :— 

“The réason-forsthe · deeiSiom: is~ that, ns 
the- Iaw:-Tequiredstenantstdtregistor their: 
names: inè thd *landlord!sioffioe;. unregistered: 
co-owners of +a tenurocby' their:omitting to~ 
have=thoinmaniesi registered, must*. be‘takert 
to -have-aequiescadtine the: registered tenant: 
representing <themntin, their: dealings’s with: * 
thélandlord;: that. in axsuitiférsrent »agaibat~ 
ther registered ?tenantehe mustttbgstakén to:** 


^ 


(2) 26 0, 677; 18 Ind, Deo, (x, t.) 1088, 
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have been‘aued-as representing-the: ownership 
of-the whole:tenure;-and that a sale in 
exewation ofthe'deoree obtained in euch е 
suit,.though in-terms on!y. à sale of the right, 
title--and interest of the. judgment debtor, , 


' must? be” held really-to: pass the right; title 


aud- interest, not only. of the registered 
tenant’ but‘dleo of the unregistered co-owners 
whom ‘het represents; and that reason holds 


- good quite as-much in this ease. as in the ease 


relied*upon,* Ж | 

Mr. Mitter, appearing: on behalf. of the 
respondents, strongly relied upon these two 
cases'and upon. other eases: whieh he c'ted 
before: ug; But. all these cases, are cases 
of: sales of:-tenures,. and 16. must Бе. 
reimembered‘, that;.so°,far aa’ tenures are 
eonaerned; the Bengal Tenancy Act makes ib 
oblig&tory.upon the-tensnts'to havetheirnames _ 
reeorded: ii- the-Jandlord’s sherisía whenever 
they" become’ entitled to. ‘hem, by’ succession. | 
Im thé ease of a:tenure; therefore, whera only 
one-tenant takes the trouble. to have. his 


© pamó .resorded. in. the Лапаїдга?в, sherista, 


and the others, either by. design or 
negligense, fail to do so; it may be pre- 
sumed” that the tenants: who failed to: have 
their-names resorded in the landlord/s sherista 
coudented to the tenant‘who-had his: name 
recorded reprerenting: them both iw trans. 
aetions- and» in suits affecting: the landlord 
and‘the-:tenants- . БИКЕ 
But-other prirciples-arise' where the Court 
has-to:dealwith һө з саве of:the-sale of а 
holdingzas-to which: thereʻis nothing in the 
Bengal Tenaney. -Aact compelling. ratyats to 
hava their nameés-recorded’in the: landlord’s 
sher’stas Indeed іп · the- ease of. Ashok 
Bhuiyan үг Karim Bepari (8) it was, denied 
by thè - Caleutta: High Court that any pre» 
sumption as to" representation. sould be 
drawn by: в: Ocurt* where only ope of ће so- 
ratyats - had his name reeorded'in the land- 
Лога?в .. sherisia,:, amd. the:. others -failed ог 
neglected- to: do: во. The questiom'has, howe 
ever, beón:disouesed in vafious eager, of which 
it is-&ufficient to mention one, namely, the ease 
of Jogsttara Dassyd v. Daulat? Bewa (4). In 
thab'cass-it- was-held that it is a question 
of: fact/in -each-‘case- whether" the. reacrded 
tenant does in “fast represent. the .holding in 


^H iQ; W..Ne 848, 


(4) 2 Ind, бав, 095; 87 0. 15118 0, W, Ni ШО, 


| 68 


dispute. and that the fast that only one tenant 

‘is registered is an item inthe evidenss ipon 
- the question whether he is or ia not the. re- 
'"presentative tenant. qua the lendlord, 

Tf the finding of the learned Distriot Judge 
had been that Chiranjiv oompletely repre: 
; sented the’ holding qua the landlord, his 
finding would ‘have been a finding of fast 
binding'on us in second appeal, Bat, as I 
read the judgment of the learned Distriet 
Judge, he eame to the conslusion that the 
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ascording to law. Costs will follow the result 
and will be disposed of by the lower appellate 
Oourt, — 

ADAMI, J.—1 agree. 


в, р, | Appeal allowed.. 


Певгее was to be regarded as a ront- decree, first, . 


because Chiranjiv was the only recorded ` 


tenant, and, 'sesondly, ` because Chiranjiv : 
was the head of ihe family. I donot think 


that the sonclusion that he did represent ` 


the holding.qua the landlord follows from 
the findings of faet at which the learned 
Judge arrived. It may be that 


re-consideration of the whole evidence in the 
ense will some to that conelusion, but it is 
impossible: to ‘say ‘that it follows as a matter 
‚ of law that a co-tenant ‘does represent the 
holding qua the landlord when. ali that is 
shown is that Ohiranjiv is the only re- 
sorded tenant and is the head of the family, 
‘It is ‘nesessary, therefore, that this ease 
should be re-heard by the learned . Distriot 
Judge: but І think it desirable to poiht ont 
that if it should appear that there was no 
suscession at all, that is to say, that the 
settlement waa with Ohiranjiv, then the slaim 


Ohiranjiv . 
diü represent the holding’ qua the landlord . 
and that the léarned Distries Judge on a - 


pút forward'ou behalf of the defendants first ` 


party muat fail If Ohiranjiv went and 
applied for a settlement and the landlord 
' métiled the land -with Ohirünjiv, then what- 
_ ever the position may be as between Ohiranjiy 
and his brother, qua the landlord, he was the 
only ‘tenant, and the ease of the defendants 
first party must fail. But if, on-the other 
hand, Chiranjiv along with his brother be- 


вате entitled to the holding by snccession,.. 


then the learned Judge will have to consider 
whether Chiranjiv did in fast represent the 
holding gua the landlord. In discussing the 
_auestion, the learned Judge will give due 
"weight to the two fasta whish he has found 
in favour of the respondents; namely, that 
Chiranjiy was the orly recorded: ‘tenant, and 
that he was the head of the family, 
1 would allow the appeal, set aside the 
judgment and deoree of the Oourt below and 
` remand the case to thatiCourtilfor . AC Seeisian 


OALOUTTA HIGH COURT; . 
. APPEAL FROM ОвтатхАт, Огт. No, 113 or . 
‚ 1919. 
" "February 97, 1920, . 

Present; :—Justise Sir Asutosh Mookarjee, KT., : 
and Justice Sir Ernest Fletcher, Кт, · 
MaTULaL DA4LMIA-—APPRLLAAT 

. versus a 
BAMKISSENDAS MADAN GOPAL— 
Beeponpent, 


Award — Validity challenged on ground that there — ` 


was no submission to ать: ation — Procedure— Arbitra. 
tion Act (IX of 1899), s. 14, application of. 


^ Where the validity of’ an award is challenged on 
the ground that there was no valid contract between 
the parties and, consequently, there was no sub- 
mission to arbitration, the question which arises in 
the matter should be decided by a regular suit, and ` 
not by.méans of an application to set aside the 
award under section 14 of the Arbitration Act. 


‘Appeal eam the indgment of Mr, Justise 
Greaves, 

FAOTS.—E. M. agreed to аспада from M. 
D. a certain quantity of flour bága through а 
broker L. N. Bought and sold notes passed 
between the' parties sontaining the olause 
“any dispute arisirg on or out of the contrast 
shall bo referred to arbitration.” The bought 
note contained а eondition that the Railway 


Взвеїрі for two waggons would be: delivered ` 


within '& certain date and thia . was sigaed 
by broker. 


В, M. wanted M, D. to ЕЧЕН the goods 
and send the .Railway  Heseipt, but the 


' Railway was not receiving goods for despateh ` 


‘asked E M. to procure. 


without a Priority Certificate whish И, D, 
B. M. contended 
that the eondi‘ion of his parahase wa: that 
the Ruilway - Receipt woald be delie:rad 


‘wishin a sertaia da:e, bat И, D, mainiaiaad 
that this condition was not a part of the ` Í 


contrast. but was an interpolation ia оц 


with the NES 


ES А 


"Vol, LXIX) 
PURNIA ©, BONIA. 


‘The matter wos ейте. to arbitration 
and an award made in favour.of M. D. 


R.’ M, thereupon applied to have tha. 


award set aside on the ground that there 
was no contract between the parties and that 
there was no submission, this application was 
allowed, Thereupon, M. D. appealed, 

Mr. 9, N. Banerjee (with him Mr. -9, 
Ghose), for the Appellant. 

Mr. B. L. Mitter (with him Mr. H. О. 
Majumdar), for the Respondents, ` : 

JUDGMENT.—We are of | opinion that 
the question which arises in this matter 
should be decided in a regular suit, We, 
therefore, allow this appeal, set aside the 
order of the Court below and. dismiss the 
applieation. The eosta of these proceedings’ 
will be costs in the suit. Mr. Banerjee for 
the appellant .undertakes that the award 
will not be enforced for a month from this 
date, 
.XH.&w С.А. . 

: Appeal allowed. 


: NAGPUR JUDIOLAL S OMMIBSIORAS 
COUR 
Ё®сокр Огт pide No. 320.B cx 
1919. 
January 10, 1922, 
Present :—Mr. Prideaux, A. J. C. 
, PURNIA нр OTHRs8—PLAINTIFFS— 
i APPELLANTS Р 
j i tersus 
Jj SONTA анр ставав — DEFENDANTS — 
RESPONDENTS, 
Hindu, Law —''Antecedent debt" — Mortgage by father, 
whether "antecedent debt" — Pleadings— Plea of absence 
of legal necessity—Spectfic issue. 


* A mortgage executed by в father is not: 
"antecedent" debt if Њ · ів nob incurred by hm 
independently of the security of the joint family. 
property. 
Sahu Ram Chandra v. Bhup Singh, 89 Ind. Cas, 280; 
. 89 А, 437; 21 О.М, М. 198; 1 Р, u, Ж. б›/: 15 A L, 
. 4.474 19 Bom, L. В, 498: 26 U. L. J. 1; 83 M. L, J. 
14 (1917) m. W. N. 489, 22 M L, T. 22; 6L, W, 213; 
441 А. 926 (P. С.), referred to. ' 
A plaintiff advancing the plea of absence of legal 
necessity for & mortgage, is entitled to a врәоїйо 
Итә en the Lis i 570, cel. 1.] 
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Appeal against a desision of the Additional 
Distriet Judge, Akola, dated the 17th July 
1919 in Civil Appeal No. 100 of 1919, ° 

Mr. V. D, Satheya, for the Appellants. 

Mr. G. L. Subhedar, for tha Respondents. 

JUDGMENT.—The first two plaintiffs are 
the sons of one Ganu and the other plaintif 
‘is the son -of Mania, the son of бапа, 
Defendants Nos. 1,2 and 3, Sonba, Dhanu 
and Ramu are sons of Ganu by another 
wife. Ganu and his sons Sonia, Dhanu and 
Mania exesuted on the 30th June 1907 a 
mortgage-deed for Rs, 400 in' favour of 
one Rambax mortgaging their ancestral 
“field Survey No. 6 of Jalalpur, After tho 
‘death of Qanu and Baliram, defendants Nos. 1-3 
‘executed a mortgage-deed for Вв. 600 in 
favour of the 4th defendant  Haszarimal, 
оп 23rd April 1913. This was to pay off the 
‘mortgage of 1907. Defendant No. 4 sued de: 
ferndants Nos, 1-3 on this mortgage obtaining a 
decree on 28th November : 917 in Suit No, 142 
of 1917: Plaintiffs’ ease is that Ganu ‘and 
they were separate and half of the feld 


' eame to them on partition. They contend that 


defendants Nos. i. ‚8 bad по right to mortgage 
their share of the field to defendant No, 4 and 


' thatthe deeree obtained by the defendant 


No. 4 was not binding on their share of the 


^ field. They asked for a deslaration to 


. that effeet and that the decree in defendant 
No. 4’s favour does not bind them. 

The allegation that there was a partition 
of the field has been found against tha 
plaintiffs in both Courts and it being a 
finding of fact is final; but the plaintiffs in 
their written reply dated 12th July 1918 made 
the following statement :— 

“ Plaintiffs know nothing about the pra- 
vious mortgage by Ganu and his brothers. 
They deny that the present mortgage ws 
for necessity of the family and as sneh is bind- 
ing on the plaintiffs’ shares,” 

Dafendant No. 4 had stated in his written 
statement as follows :— 

"The whole field in suit was mortgaged 
with defendant No, 4 by defendant No, 1 Sonia 
as manager of the joint family and alao by hig 
major brothers defendants Nos, 2 апа 3 on 23rd 
April 1918. A mortgage-debt was incurred 
from defendant No, 4 to pay off the antesedent 
mortgage-debt of the joint family incurred 
for his benefit by Ganu as ita manager and by 
his major sons defendants Nos, land 2 and 
Mania father of plaintiff No, 3 Baliram. The 


570:- А INDIAN: Oasis. s (боо 
PCTHI KANDIYi£ VATIOLI t, KELOTH- VETHOLI PETHOORAY, 


whole- mortgege debt: ie; therefore,.. binding, MADRAS HIGH.OOURT.: 
on. the- plaintiffs: and: the , defondants:. — mcoxp Civir-ArPrAne Nos;1298«r0:1300 7 
Nos. 1-3," 01919... * 

' Plaintiffs-have Jost. “their: ease in both ' — April 1, 1991, ` 
Courts; The First: Court.dealtwith. tho. quas- ` ` Present. :—Mr: Justieo Oldfield:and « 
tion. as- to-the.beneft: of the-family:ia«para: Mr: Justice Rameram:. ` 
graph: 9+of:its judgment. and: held the third; POTHI.KANBIYIL VATTOLI : 
iesue-- proved, : The--question..of «antesedent: KALANDAR ляр: ANOTBHEK-— DEFENDANT: 
debt-was apparently not.eonsidered;: It'is». - Nos. 4 AND 5<—APpPRLLANtS-. i 
settled: law thata mortgage: exeeuted..by a . versus 


father-is- not- an- antecedent debt вїпвө 16.18: · K&LOTH VATTOLS:PUTHOORAM** 
not- incurred: by’ tke- father -independently. of;.: KALANDAR AND OTBERS--DPÜAINTIFE- - 
the -geourity- of the joint: family. properiy;.and · · AND UEBFENDA\TS— RESPONDENTE,^ 
inthe. present: ease there.ia по question-thats:. Rexijudicata—Incidentat finding—Muhammadans in. 
the plaintiffs were- entitled’ to- advance. the... Malabar—Inheritance—Muhammadan Law—Marwmak..: 
plea. that there. was- no. legal: nesessity:. forr- kathayam Law—Custom—Second appeal— Findings of 


fact, 
-defendant No. A's. mortgage- bond: and also. that: ~ In order ‘that an ingidental finding in one proceed-- 
thé mortgage of-Rambax was not:an.-antece-- "ingshould be res judicata in-another, it is essential 
dent: debt,-: These. sireumstanees: have-nots that the issue in the,second- ‘proceeding::should have : : 
been specifically- decided- by thelower-A рре]:... been-raised and decided clearly. in the-.first: [p. 5671; 


; eol, 2.] 
late; Court. which . seems:: to-have overlookeda:: It is open to persons ordinarily governed by the^ 


the- fast- вё: the ‘questions: were-raised;-" yuhammadan law in Malabar to prove»by: way of 
though- indireetly,-i in. pleadings, though .the:- deviation from. ib; a family custom of inheritance 
Judge. states :— “The.. mortgage:debt- ^ of; under the Murumakkathayam Law, and if such a 


И у, oustom is not immoral or opposed to public policy 
Rambax- was insured. Љубави «апа Кін кү it should be recognised if it is sufficiently established, 
sons and to-it- was a family, debb and: thei: [у 579, ool. 1.] 
manager- Sonia. with- the- овер. members: ^ Assan v. Pathumma, 22 M. 494; 9 М, L. J, 37; 8 
could: well arrange for«.its» payment... In:. Ind. Deo. (N. s.! 368, followed, 


Е A High Court in second appeal will not interfere 
these cirenmatances it was rightly: held: that. with’ findings of fact, and can only consider 


the mortgage i in favour-of defendant No.4 wass whether the facts found are sufficient in law to 
executed by the- manager for family. purposes: support a custom, [p. 572, col. 1.] 
for payment of the family-debt;” : Second.appeala.against -the3deerees : of the? н 
16 seemg-to~ mo- that: the. plaintiffs: are Court of the Additionals Temporary Sub- 
entitled to-a speeifia -issue-on- this:poiné::88«- ordinate. Judge, North; Malabar, хіп: Аррєа] 
to whether - thé» debt reoveredby defendant: Suits Ncs, 263,320 and 322 of 1918, preferred 
No.:4/s mort gage-was for-legal. necessily,.and!, sgainst ihe déerce, cf «ава Саші of tle 
family. benefit.:. I have decided.that:Rambaz!s.: Dictriet Munsif, Kuthuparambo, іп" Origir al 
mortgage is not an antecedenb'debí:. cree. Suits -Nos..569,:420 ахӣ;:557:0# 1916: respco- 
ahu- Ram -Chandra ~v: Bhup Singhs (1):: The tively.. | i 
ease is -remanded. to-the :lowerx-Appellsteis Mr, К. Р, Ramakrishna Atyar, for the 
Court for-.a specifies -decision {on › thovabovoi Appellants.: .. 
point with -adverterceto-the~above-remarke. Mr, O. Madhaxan:Nair,for.the Respondents. 
A refund certificate will issue andthe others JUDGMENT—THë questionon ~whiehthe- 


eosta-will abide the result. desisidn-of these appeals turns:is whether tha’ : 
8, D. parties in respeot of tbe suit properties are 
- Oäse remanded, governed bystheir own-Muhammadsn:Law or 


E . haye adopted “Marumakathsyam Liaw. The: 
pA. тв. inh. aay mat Bom he LA pos gu questicn arités in this way. · Tb8 family, cons 
C. URS 2i 88M. 1.2, 145, (1917) М. W.-N. 489. 22. sisted of twoibrothere andcdwo.eisters....Ons.of 
M, D, T. 22/0 I, W; 218,44 L'A; 126 (P: ON. the sisters had:a .daughtér Biyathumma:who- 
"married the: son of one-of the brothers; Vattoli-" 
- - Tharuvaryi.’ Theproperties* iu ‘dispute. ‘are ; 
the...praperties ..of; Biyathumma,:;..whieh 
Motos - detcended -to -her:two sons; Pharuvaryi-Eutti:: 
E.g Me SA Eque Us : and the present plaintiff, Thefourth: andfifth® . 


t 


Vot, iix) 
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. defendants(the present appellants)are, thesons ; 

of” Tharuvaryi кн. f ‘the devolution t of " 
the suit properties ig subjeat. to ithe ,Muham- 
madgi Law, they’ are entitled” to’ suosaed. 
The lower Courta baye, found. that, because 
they sam, to them from ‘thei r motber, they, 
are subject to Maramskkathayam Liaw. 

Tho first question is, whether the matter is 
res judicata i in, , eongequerae of a, decision of: 
this. Cour. in Second. Appeal Ño. 1498,. „of 
191i [Kunkambi v. Kalanathar. (1)]. The. 
preseat plaintiff in that litigation. WAS, the 


12th’ ‘defendavt ‘and | tlie, present; "A ‘snd, 
5th" ‘daféndants, | were "the, '8ong. of. the” then, | 


la ‘defendant... Bo abhi, the. ‘lower Courts : ‘have. 
held: that. thia: wos тоф” reg “judicata, Ona. 
reason - “for” thag” ' Gondlasion , "15 "that: the, 
yt Te iiy 
pérsors’ con&ernéd "were. hen, 'vo-defendanté: 
&nd _ were. not in.. 8. position "of. active 
contest. But it is not nesessiry” “to” 
rely. гоп" that to justify the desision. ^ For, 
another" “ground for ‘the lower Courts’ onali- 
sion is ‘that ёе ` Matter” insnit wás not tlie" 
devolation of the "present anit properties, but 
of some other "ptopertiés and that’ the. rule 
applisable to"the letter i 18 not neà:ssarily е. 
rule.appiieable'nów, ' In that guit: ‘the ques: 
tion was" directly of the. devólution of some 
properties, whieh had been divided by a Karar ' 
of 1052 between the two brothers and the two 
sisters who originally cómposed the family. 
Those properiiei are not identisal with the’ 
properties with whieh we are soneerned, and |- 
in paragraph“ 11. of* the plaint, in “that’ оазе 
tho plaintiffs said: “As there’ are persons who” 
are entitled to tbe joint’ properties: ‘to whieh” 
plaintiff is entitled throagh mother ‘other than 
рів рап and' defendants and ‘as those: ^ 
properties are not properties obtained undér ` 
this right, those properties have “поб ` besi 
' ineluded herein. When the plaintiff requires 
to · gét ‘those’ divided, frésh: suit will” be^ 
brought," meaning "that the properties now in^ 
` dispute had. been” ‘expressly excluded from 
the claim he was then making. That being ` 
80, it. is їшровєіЫе to hold that the Court 
in disposing of his oláim was sonderning itself 
with the dévolution of these’ propertias at all,’ 
It is said, * however,’ that the devolution’ 
of the properties, now in anit was eonsidered ' 
indirectly, béeause in that, саве the. Karar of 
1052 ой ‘whieh thé ‘parties’ tights now dépend 
waa referred to. ' I6 is true that in the judg- 
(1) 24 Ind, Cas. R28; 16 M, L. T, 17; 27 M, L J. 156; 
88 M, 1052. 


TaT 6-ф. х- ү _ 


an 
ing, 


ton; ү ich. 
{ We. annot hold that it is Te. judicati. 


-of ‘family, 


ment. of the. Мапа and the Subordinate. Judge 
some. roforones i ig inade, to this Karar; very 
naturally. beoánse, the” аон being of the 
law. applisabla. “to the, parties, argument 
miglit. fairl be^ founded: ‘on 16, во, „вг 88, ib was 
consistent "with the c ‘onstom jn disputo, Bat, i in. 
fast, the ‘two. lower. Courts, in: that litigation 
siig to` ‘no, very, ; distinet, ‘sonclasion: and the 

High. Court dealt” with. the < eise without any 
detailed’ “reference , £o, , the Karar . (Exhibit 
хі) абга. Та the leading judgment the 


'eohelujion i is- "expressoi in thase words: —“it 
_ is ‘trae that neither,” of the , 


Courts. kelow 
has, congidered, the question іп, the: manner 
in ‘whieb, їп, ay, opinion, it ‘aboold ia, strist: 
nesa, е" ‘considered and | it. is also, true 


i that some remarks Seem to me, with great da: 
B.C ferende to both tha "lower Courts, meaningless 


„and ,l am, unable. ‘to hold that the finding 


A arrived. ab, LE ‘both, Courts. 18 а. finding 


erroneous , mode, of 


it in ооа. гта b „ів. : elgar. ‘that. this 
is the effest bof Exhibit ЖИТ, and the ,Auestion 
which anoge,, _ingidentally.i in. sonnestion with 
it, Was vary, muah at argo. In, order .that 
“incidental, "Boding, in, ore proeeed. 
shall ba. res iudicata. in, another, it 
is énsentig] - that, ithe imus in the .sesond . 
proceading - ‘should have ‘bean. raisad and 
decided “clearly i in the. firat. That condition 
- 18 19} ful ӨЯ, with regard to the. judgment, 
the. “presént, ‘appellants , rely, 


We. torn then to the, | ense on the merits, 





The bs ‘whieh ` these. men ‘clearly may be 


to follow. is the ;Mubammadan 


"Law. Th question is "whether, the deviation 
*- from. ib, 


“whioh the respondents allege,. has 
been. “established by them as а matter 
custom. The appellants , воп. 
tend,, fira, that, 716 is not, open to the 
respondents tio establish ' such a custom 
on the ground, , во fer as we can une 
derstand , it, that it would be immoral or 
sontrary to publie polisy. Mr. ‘Ramakrishna 
‚ Aiyam for, the appellants has not baen able to 
epesify a any. head, of. morality or “public policy 
whieh wonld' ‘be infringed | by such a, custom. 


‚Не relies c on ‘a referaneo in. Moore's. Malabar 


Law and Onstom, 3rd, Edition, .page 326, to tha 


-fact that in 1855 the High Court questioned 


the propriety, of two distinct laws of inherit. 
ance prevailing. in ‘the game, ка and {0 
~ v E 


n MA ee V Soc. 


579 
MUKTABAI 0, МАМАН, 
, the desision of Mr. Holloway, as Subordinate 
Judge, against the validity of what he terms 
“a piebald system of dessént,” and to a 
Privy Oouncil decision | in. 1871. We 
not been able to obtain the fall decisions in 
the two first mentioned easesaud we do not 


think it safe to proseed on the asacunt of them... 


. given by Mr. Moore, 1n the Privy Couneil de. 
` cision reported as Serumah Umah v. Palathan. 
Vitil Marya Ooothy Umoh(2) their Lordships 


simply raid that the Rpesial family oustom . 
relied on was not alleged or proved with euffi- . 


sient distinotners or sertainty. There is a 
judgment of Subramania Aiyar, J. in Assan v. 
Pathumma (3) in whieh the right of any party 
who alleged such a custom as this to prove 
it by evidence was elearly  resognised. 
"We may also .obrerve that the experiensed 
Subordinate Judge, who tried the ease and is & 
native of Malabar, refers to the snstom as nob 
unsommon within his knowledge. 
cireumstances, we can see no reason why sach 
а castom should not be recognised, if it is 
sufficiently established. 
The remaining question is 
- lower Courts were justified in holding it to 


be established on the facets whieh they found, · 


We cannot in second appeal interfere with 
their findings of faot. We ean only consider 
whether the fasts found were sufficient to 
support the custom, There is first Exhibit 
XIII, the  Ksrer already referred to, 
whieh draws a clear distinction between pro- 


perty in the hands of the male members of . 


the family and that in the hands of the two 
females Pallichi and Pathomma, making no 
provision for the devolntion of ‘the latter. 
The other language used in the two Karars 
is elearly appropriate to the Marumaka- 
$hayam devolution, There are further four 
ірвіапеев of assertion by Tharuvaryi Kutti 
that he followed Marumakatbayam Law. 
On the other side nothing irresonsilable with 
the Marumakathayam devolution has been 
shown to us. Weaccordingly think that the 
eonelusion of the lower Oourts was fully 
justified, 

ìn the result the Seeond Appeals Nos, 1298 
and 1299 are dismissed with costs, ‘and 
Seeond Appeal No. 1300 in which the re- 
spondent is not represented, is dismissed 
without an order ав to sosta, 

he И Y.. 

Appeal dismissed. 
(3) 16 W. R. 47 (P. 0.). 
(8) 22M, 494; 9 M, L,td,[87; 8 Ind, Doo, (N, B) $59. 
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, NAGPUR JUDICIAL GOMMISSIO NERS ae 


- QOURT. 
SRNO Огуш Аррваг, No. 242. B ОЕ 1991. 
. duly 29, 1922. 
Presents :— Mr, Kotwal, A. J. O. : 
- MUET ABAL AND OTH£RS— DEFENDANTI— 
i Å PPELLANTS 
versus К 
WAMA М№—Ріл:нт PPa RESPONDEAT. 

Will—Burden оу proof—Distinction between conten. . 
tious and non-contentious cases, А ie 


The burden of proving that a document is the last 
Will of afree and capable testator, lies upon the pro- 
pounder, who must allege and prove that it is the last 


: Will and that the testator had a sound and disposing 


mind ab the time of its execution. In a non-conten- 


+ tious case, and not otherwise, i$ may be sufficient! to 


prove mere execution and rely upon the presump- 
tion of capacity [p 572, col 2,] , 
Anandi Bai v. Harlal Brahman, 15 О.Р, І, B. 1, 
referred to. i 
Appeal against a deeres of the Seeond Addi. 


tional Distriat Judge, Ámraoti, dated the Znd : 


: May 1921, in Civil Appeal No, 25 of 1921. 


Mr. M, Gupta, for the Appellants. 

Mr. A. Bhagwant, for the Respondant. 

JODGMENT.—The lower Oourts have not 
dealt with the case in a satisfactory manner, 


~The burden of proving that the dosument . 


in dispute was the last Will-of a frea and : 
sapable testator lay on the plaintiff; 
Anandi Bat v. Harlal Brahman (1), The 
had, therefore, to allege and 
prove & sound disposing mind on the part 
of the testator, The lower Oourts have not 
ful realized that it is not suffisient ig 
all eases merely to prova  exesution and 


' rely upoa the presumption of capacity, This 


But 


may be во in э non.eontentious case, 


' the present aase is not one of that kind. 


Here the Will is alleged to bea forgery and 
there are a number of sireumsfances whieh 


‘appear to require something more than mere 


proof of exeeution. The Will leaves nothing 
to the testator’s daughter. It makes no 
-disposi.ion of the testator's moveable property. 
The testator is ваіа t3 have bsen suffering 
from sholer& when he executed the Will, 
There is no evidense as to how long before 
the date of the exesution of the Will this 
The* Trial Oourt has 
resorded the. witnesses ag saying that he was 
and ‘restless of life’ which 
dogs ‘поё sonvey mush maaniag. We hava 


(1) 15 Os Py By By ds 
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no means of determining how far, looking £o 


the nature of the complaint and the stage ` 
_to which it had advyanéed when the Will- 


was executed, the testator’s mind was likely. 
to have been affected by it. Further, there 
are eirenmstanees apparent on the faca of 
the Will whieh require greater serutiny than 
the lower Courts hava bestowed on them, 
‘The oral evidence does not definitely fix the 
date of the execution of the Will Ono 
witness (P. W, No. 2). says that the testator 
died two days and another (P. W. No, 3), one 
or two days after the Will was exesuted. 
The testator died on the 4th June 1919. 
The Willis found by the lower Appellate 
Court to bear the date- the lat June 1919, 
If ‘seen under a magnifying glass it appears 
that the original figure of the day of the 
month was three and thatit was partly erased 
and the figure 1 written over it, The faint ink 
mark -referred to by the lower Appellate 
Court is nof only near the head of the figure 
l but it extends under the perpendieular line 
of figure 1 and somewhat beyond its end. In 
.this eonnestion the statement of the plaintiff 
before the Resord of Rights Offcar basomea. 
a matter of some importancs. The thumb 
impression of the testator appears to be double, 
Thera is a suggestion of this in the өговз.. 
exaniination of some of the witnesses but no 
question has been put to the expart examined 
hy:the defendant in this connestion, Tho 


Will appears to have been very hastily written: 


and:one or two sentences are inaomplete, 
The deseriptionof the house is incomplete, 
the figures.of the length and breadth not 
baing given. P, W. No. 1, the scribe, states 
that the parchas were brought by the plaint- 
iff Waman and the Survey Numbers wera 
entered while the Will was being written, As 
ъ matter of fact the Survey Numbers appear 
to have been equeezad in after the line im- 
mediately following was written out. These 
matters again require  ounsideration, ‘Lhe 
deeree of the lower Appellate Court, is set 
aside and .the ease is remanded to that Oonrt 
for a fresh decision with advertence to the 
above remarks, It will be open to it to take 
sush further proeeedings in the sase as it 
may deem nesessary,. “Oosts will abide . the 
result, ot cin f 


м. 6. А, Oase remanded. | 
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LAHORE HIGH COURT. 
Frast Озун, APPRAL No, 2697 ов 1916, 
; February 21, 1:22, 

„Present: -Justiae Sir William Ohevis, Kr., 
and Mr, Justice Harrison, 
WAZIRI MAL AND OTHE28—DERFENDANT4— 

. APPELLANTS . 
E x versus 
GANGA RAM—-PLAINTIEF AND Musammai 
DAROPDI AND ANOTHER —DEFENDANT4— 
REFONDENTS, 
` Oustom—Self-acquired property Daughter —Hindu 
` Law—Succession—Surrender, what is—Alienation by 
female—Necessity, absence of—Right to challenge— 
Adverse possession — Vacant site — Trespasser — [i mprove- 
ments—Compensation, 
"7 According to the onstom prevailing amongst 
agriculturists in the Punjab the daughter takes the 
self-acquired property in preference to the brother, 
[p. 57 ty col. 2H 
Under Hindu Law, daughters are the first heirs 
and next come their sons, the brother coming after 
both "of them, The daughters succeed to a life. 
estate jointly and on the death of either, the 
surviving daughter takes the whole by survivorship, 
and on her death, the daughter’s son takeg possession 
per capita as a full owner, [p. 674, ool 2] 
Surrenders of life-estate, under Hindu Law, aro 
simply cases of accelerating succession to the next 
heir, which mean that the female life-tenant effaces 
herself and succession of the whole estate goes on to 
the next heir ‘just ав if the life-tenant had died. A 
transfor, however, in favour of any person other than 
the nearest reversioner must be regarded as an 
alienation, [p. 574, col, 2.] ` 
. Basangauda Nagangauda v. Basangauda Dodan. 
gauda, 27 Ind, Cas. 167; 16 Bom, L, B, 699; 39 B, 87, 
followed, : ` 
Ап alienation bya Hindu female, although made 
without necessity, is not absolutely void but ig 
voidable at the election of the next heir, who may 
think fit to affirm it, or may at hia pleasure treat it 
as a‘nullity and may take action to recover 


оввев- 

sion i the death of the female life-tonant, [p. 575, 
col. 1.] . : 

“Bijoy Gopal Mukerji v, Krishna Mahishi Debi, 84 Q, 


829; (10, W, N, 424, 6 О, І, J, 834; 9 Bom, L. R 
602; 2 M, L, T, 133; 17 M. L, J, 164; 4 A, L, J, 829; 34 
Т, A, 87 (P..0.), Hayes v, Harendra Narain, 81 О, 698, 
relied upon, . ` + ч 

. Wazir Qhand v, Makhu, 17 P, В, 1909; 16 P, L R 
1902, Buta Singh v, Khushal Singh, 8 Ind, Cas, 558; 
151 P, L. В. 1910; 159 P, W, В, 1910 and Sher 
. Muhammad v, Phula, 9 Р, В: 1899, distinguished. 


The option of avoiding such an alienation restg 
with the next heir and nobody else hag the right to 
challenge it [p. 575, col .- ] 

' Tying up oattle and storing cowdung cakes on an 
open site аге quite -insufficient to prove adverse 
possession of the-site, [p. 6,0, col. 1.] . н 


tf à trespasser chooses to spend money on making 
additions to the property of which he is in wrongfal 
possession at a time when he knows that ‘action ‘for 


` 
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his ojectment is likely to,be: t&ken'he dobs so o at his 
own risk and is not entitled to any compensation 
on ejeotnienb from the ‘property, nor is he entitled 


— „to disturb the property by dismantling any „portion 


of it, even that part which he: built himself.’ [ p. 676, 
col. 2; p 577, col. 1.] 

First appeal from & deereo ‘of, the "Senior 
Subordinate Judge, Firat Class, Ludhiana Dis- 
triet at Ludhianse, dated the 23rd Auguat 
1916. 

"Bakhshi Tek Ohand and Lala Jagan “Nath, 
for the Appellants. _ 

Lala-Moti Sdágar;:R; 9. 
Rav, “for the ‘Respondenta: 


M ‘Lila Balwant 


' ‘JUDGMENT, . 

Онктв, J.—(PFebruary 15, 1922),—In this 
égse-Llíe plaintiff,’ Ginga. ‘Rami, [йв paén given 
a deste бе for pösséssion of 19 shops and for 
mesne profita for threa years, Tha ‘pringipal 
-déféndant is Waziri’ “Mal (dëfeñ dant No. T. 
"His sob; гРътаћ' Ohand; ig defendant ‘No. i ‘vile 
Мина "Dárópdi "айа. “Иизатпа!` "Atina 
Dévi. are’ -defendants * No. - 8: -and *4, .-The 
two ‘last -ate’ daughters -of “Diwan "ОНЧ; 
brother of ‘Giga Riin. TM aptat ^ Dgtöpäi 

E `Бав - Wo ‘minor "i ‘Bois "sd. "Musammat “Atma 


Devi, who bas: since-died, Tas “left - Sát "Par- 


` kasbya “minor™ коп; “The thitiórs “have “dt 
Bean tide! partis. Bui dida have" ‘appeal- 
ва: from the ower’ ‘Osiris : "deorée. ‘Waziri 
Mal ‘urging ‘that the guit’-should - :have. been 
dismissed and-tb6 plaintiff" “elaiming Чар өер 


iiie profits-ànd claiming’ aldo that a 7 вв їп. 


-gum which has been allowed -by the Tower 
' Qagrt ‘fo Waziri Mal on a€oóunt of ‘certain 
additions, "niade to ‘the ‘shops ` ‘should not 
Kave"heen's6 ` ‘allowed.’ 

“Aarding ^ to” “the ^ plaint ‘Diwan ‘Oban 


us the’ owner of the shops and of the site ` 


_under-them. -Diwán “Chand: died -om tlie" ‘Sth 
(Gf “April | ЭТО, and a dispute then вгОЁӨ 


between Ganga ‘Ram and Diwan: Obaiid'a 


xe put 


daughters, "whioh was settled “by a -eonipro- 
mise which" is printed -on раве 47 of `ihe 
“paper-bodk: The ‘daughters ‘@xedited ‘a 
déed Which ^is salted: a dasibardäri. . This docu. 
moeit “60158 that they had a dispute with 
: Lala Gang& ‘Ram айй that -they had 

--now given “їр *ЁЙһө ‘whole’ ‘of ‘tho: ‘property 
sonsisting . of: certain | Jand: and houses ^ in 
'Sill&ge ‘Gill : "dnd one-half "of, 19 shops. in 
Wakefield бап}, -Ludhiana ` Oit’, “but: that 
as one Waziri Mal „had, taken” unlawful ров. 
gücaion Gf ‘this BHO 
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“they. "Would "Eéép ‘the. 
pidda boride alfiiated “in Gill unless ‘and until 


: (1822 


Ganga “Rim diabos ibayad Waziri “Mal aad 


.put' them in -possés¢ion of 5 out’ of: tha 19 


‘shops, Jiater an ‘tha dead says that ‘Ganga 


Eam із пов ‘to briüg. avy süib. agàálr8i them 


Fegarding thé land in village "Gill ' “already 
‘mutated’ in "Atina “Devi’s favour *and any 
other propérty lett "by Diran” Ohánd “whigh 
had alzeady “soma into pokséssión "of 
the daughters. Now the’ '"&hóps in qüestion 
‘were the "ее acquired "property ' of ‘Diwan 
‘Chand, and; therefore, ' bven ‘under - ‘ordinary, 
"austorm as  piéválling" ‘amongst "àgrisülturista 


‘in’ the "Punjab, tha daughters "would su3ceed 


to “it “in? 'préferénae to tlie brother. No Е 
apédial custom to the contraiy has béeü prov. 
éd'ànd we take 16 thái the real | "heirs to 
the-shops wera the' ‘Gatighters ‘and not "he. 
bróthér, In fast ii^ doas not appear. that 
eüstom' applies: to the sse at &ll, but thatthe 
parties are ‘governed by their ‘petsoral’ law 
ascording to whiah the : ‘daughters would ba 
the- first-héirs ‘aid ‘next would `oónio their 
sons, thé brother coming ‘after both -of Нета; 
The daughters would впоёбеа ta ‘a lifetestate 
jointly; on the death of éitlier, the ‘durviving 
daughter would taka tbe whole by’ gurvivor- 
Ship; and on her daath the "dáüghter's' "poris 
would tüke possession per captíóa аз full 
owners. "Phat this would Бе the rola” of 
suceession "&ádeording' to Hindu Kaw is not 
disputed. ‘The first point'argüed on balalf 
of Waziti Malis'that the alienation by thie 3 
daughters, if it be regarded ` ‘aa ‘a surrender 
of the"life'estate, is “invalid under "Hindu 
Law,'for'two reasons, first,'thatit was hot 
a surrender in favour of the next heir, “and. . 
recondly, that it was not ‘a surrérdér “of 
an entire ~estaté. On behalf “of the fe- 
spondente, : “however, 16 ів ‘pointed: ап “thet 
the slicnation ‘éxrndt Be: "regarded as whüt 
is known'in Hindu Law as а ‘surrender of 
the life:satate. ' As Кав been ‘pointed ‘out in 
Basangauda: ‘Nagangauda vo. Basangouda "Dodan- 
gauda (L),'surréüdera “of Mifesedtate üfider 
Hindu Law’ are ‘simply casés “of accelerating 
succession tò the next heir which ‘mean’ 
that ‘the (emule life "tenant effaces herself 
and etiésedsion‘of the whole estate | бев on ‘to 
the next'heir ‘just as if the life-teiant had 
died. ‘It’ is, ‘therefore, "absurd to talk of 
accelerating suecession in favour of ашўбйе. 
bat'therietrest-‘reversioner, for that ів not 


(1) 27 Ind, Cas, 107; 16 Bom, L, В, 699; 39 B, 87, . 


Нее. tenant. 
„е Privy“ Council-ruling Bijoy. Gopal Mukerji 
v. Krishna Мами. Debi (2). 
. present ease, granting that the alienation was 
‘one made by -Diwan Oband’s ‘daughters 


Hayes v. Harendra “Narain: (3) 


.of Waziri Mal . Wazir : Ohand ү. 
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&eseleraiion, but alienation, : -Wa «hold, 


‘therefore, that. this is ‘not a база which can 


be ‘described as, -one of surrender of the life- 
estate but is merely a-case of an. alienation. 


‘Saah alienations.can be made only subject 
‘to certain. eonditions being complied with, 
"but, even if ‘the alienation be made with- 
‘out necessity, it is not absolutely . void but 


is voidable ‘at thoe-elostion of-the heir, who may 


think fit to affirm it,or may at his. -pleasure 
treat it as a nullity. and inay. take-aetion to 


resover possession on the death of the female 
For this we have authority іп 


Thua.in. the 


without ‘Tegel necessity, we hold -that the 
alienation is only voidahle and rot void. 
is further 
authority for the-proposition that an aliena- 


„Чоп made by:a female life-terant is. not. void 
*but only voidable, arid may be validated Љу 


the consert of the reversioner. Оп behalf 
Маи 
"(4)' is quoted, but we fail to sea how . this 


‘helps the defendant, for the judgment: seems 


.merely to lay -down that the- next heirs can- 


not maiütain.an ‘action on.the basis -merely 
‘of в partial surrender in their favour by 
the feniale life:tenarit, The sams may ba 
said of Buta Singh.v. Khushal Singh (5). 
"The ease béfore us is,:however, not one of 


- surrender in favour of the next.heir, but. of 


alienation. Sher Muhammad v. Phula: (6) 
lays down that'under Customary Law a widow 
oan surrender her husband's property merely 
taking meintenanse from the next heir,. and 
‘that the éffect of this is to invest.the next 
‘heir with а right of ownership. 
however, is a ruling under Oustomary ‘Law, 
"and we note that 16 is. again a case of :а 
surrender, to.the -naxt heir. The alienation 


` in-the „present case is not іп favour. of .the 


next heir and eannot.be regarded аз в 
surrender,.but merely as an alienation, whioh 


2(2) 84 О. 329.11 ‹ <0: n N.. 424; 5.0. L.. J; 884,..9 
"Boni; L, В, 602; 2-M; L. Т. 183; 17. M, nó J. -164,:4 " 
І, J, 829; 84 I. A. 87 (Ps O.). 

(8) :81: 0.-698, 

(4):17-P. E,.1902;:16: POL. -B,1902. - 

isto. 8nd, "Ове, 568: 161 P. Li-R.:1910;.159 P.. sr. R, 


2008) 9 Pi 9.1899. 
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This, - 
` half owner of the property, 


'B75 


-is voidable and. not'.void. The option of 
. avoiding it rests with the next heirs and wo 
‘hold that.nobody else bas the power to 

- challenge it. 

“It-bas also been eontended on behalf of 
the. plaintiff that. the -arrangement: effectad 
‘between him and his brother's daughters 
was а family arrangement, entered into 
‘bona fide .in order to settle.a family dispute, 
гапа. that -it ia binding even on the next 
heirs. The next heirs ara, not parties to 
the present suit and so we sannot adjudicate 
‘on the ‘question whether the alienation is 
‘binding.on them, Tt is sufficient for us to 
вау that.in.our opinion no one other than 
the heirs ean shallenge the -alienation. 

The next -point raised -is .that eyan 
:according to the. plaint Diwan Ohend was 
‘the owner of the shops and’ that &he.oliena- 


‘tion -by.-his daughters only covers, ore.bhalf 


of the 19 shops: and, even. of the one-balf 
шше for return to the daughters of 

5 вһорг, So, 16 is-urged. that the plaintiff 
cannot, in any саке, get possession of mera 
than 4i Shops. . We note here that the aite 
under the shops was acquired by two separate 
sale-deeds, -one plot.having -been bonght in. 
1t97 by a.sale-deed whish was written in 


"favour of Diwan Ohand, and another plot 


by a dale-deed in 1907 whieh was written in 
favour of .Ganga -Ram. The second sele 
seems to have been besamé and from -the 
whole evidense on the record there ssn ba no 
doubt whatever that Diwan Ohand waa 
the real owner of both cites, “But it io quito 
possible that ‘when the dispute betwean 
“Ganga Ram and his. brother's daughters was 
pending the daughters misunderstood the 
:real position ‘and thought that, as one вво 
‘deed was in favour of Ganga Ram, he waa 
The fact, how: 
ever, remains that the daughters gave- up all 
their rights:in-the shops,:so-that-Ganga Ram 
"became the full owner so far as they wera 
consernéd.and.we do поё sve how any one 
else ean ehallenge Ganga. Ram's right to ha 
Һе owner. The daughters were- impleaded 
‘in the present ease, -but -they never ~set up 
any . plea that they retained any rights of 
ownership. : in . the shops, As-to the plea 
that. they stipulated ..for.return of 5 
shops, ‘this was -merely an agreement bet: 
ween. them and Ganga -Ram that ‘in the 


' event of his „getting. possession from- Diwan 


‘Chand he should make. over 5:shops-te tom ard 


©... owner of the. site. 
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if he did not do so they: were to. retain е 


house in һе’ village G.ll,. In our opinion 
Diwan Ohand . slone- can -be regarded as the 
owner of all of the 19 shops at present, thougb, 


ний ciis | 


no doubt ће: жі) only ‘be able to resover. 


' from his, brother's: daughters the house in 


village . Gill. in the event of his being will-. 


-ing to give 5 of the shops to the daughters. ` 


.-If he does not choose to.do-so he will re. 


main owner of the 19 shops and they will. 


retain the house in village Gill, 


The. next points which we have ta "e 


аге” questions of fact. ‘On behalf of Waziri 


Mal it waa pleaded that the sale-deeds of ` 
the sites were benam and that Waziri Mal : 


- was the-real owner not only of the shops - 


' but- also of the site. Bakhshi Tek Chand, 
. however, admits that there is no proof ғо? 

. the. sale-deeds_ having been effected benamz. 
"Further, we ‘note that in previous litigation 
between Weziri Mal.and Bishambar, Баз Һе 
' former admitted that Diwan Ohand was the 


'- behalf of. Waziri Mal was that he had 'Ъа- 
- come. owner by long adverse-possession. 


Another plea ‘raised on 


The : 


shops in ‘question : were admittedly built in. 


-the winter. of 1907. 08 and ‘there is nothing 
` ‘to’ prove avy idea of porsession on the’ part 
- of - Waziri Mal exsept а little flimsy evidence 
гав to his tying up 
‘іра cowdung cakes‘on the aite, 
insüffieient..in the ease of an open’ site to 
prove adverse possession, .: 
Chand: himself admits, 


‘his: buffalo and. stor- ` 
This is quite ` 


That Bakbshi. Tek n 


t Jhe-next question to consider is ‘whether 


"o. Wseziri Mal or Diwan Chand builb- the shops 
. and who was the real owner. According ‘to, 
the plaintiff Waziri Mal was a friend of ° 


Diwan Ohand’s, and.it was Diwan’ Ohand 


who eonstrusted the shops and bore, the ex-~ 
` penses of building, while Waziri Mal was. 


merely a tenant of two shops ‘and asted as 
agent for Diwan Chand, eollecting rents for 
ће other shops, We have: been taken through © 
^ a large mass of’ evidence, both sides having , 
' prodused numeroas witnesses, . The oral evi- 
dense is eonflieting. There ean, be no doubt 
„tbat -Waziri -Mal ab- least assistedin super- 
vising the construction of-the shops. Farthér _ 
-  geveral.]leares have been execated in hia 
'. favour by the: ‘tenants, though "apparently 
only one sueh leasé.was execüted in the-life- 
time of Diwan Ohand. But the striking point 
` js that in the - ‘previous litigation - between 
~Waziri Mal and Bishambar Dae; son. of plaint- 


uem E 


-if Waziri Mał, not "es admitted that Diwan 


Chand was the owner of the site, but said, 
ав regards the shops, that Diwan Chand had 


"made an arrangement with him that he WAS 
to retain possession until Diwan Ohand paid ee 
This obviously. ` 


him the oost of eonstruction, . 
is a plea ‘not of ownership but of tenancy, 
and in the faee of this we have no hegi- 
-tation in rejecting the plea’ that the shops ` 
are ‘the property of Waziri- Mal. On’ full 
consideration of all the evidenee we bold that 
Diwan Chand cənstroated the skopsgnd was 


. the ownér, -There is бо evidence wha'ever of 


"any.' agreément between Diwan Oband апа” 
Wazri Mal as to the latter bearing the ost 
of construction and being entitled. to retain 
possession until re-paid, 
Waziri Mal in the previous litigation above 
‘referred to is to be found on page 46 of the 


paper-book ‘and the evidenee of Lala Nathu Е : 


Ram, Pleader of: Waz'ri Mal in the foriner- 
litigatiou; printed on pages 2.0 and 281 of С 


the paper-book may also. be referréd ` ‘to.) a 


"This disposes of the appeal by Waz ri Mal, 


ground No. 4 of his appeal, whieh urges that e 


the plaintiff’ в snif in respost of mesne pro- 
"fita is time-barred, having been given upin 


` this Court, and ground. No, 5 which attacks. 


‘the Bud as to thé amount of the. mesne 
profite: awarded not having been argued. 
We turn now to the eross-appéal by .the - 


plaintiff. Grounds Ncs. 1 and 2 have been given * ` 
‚ар by Rai Sahib Moti: Sagar and. ground No. 4 ` 
` has 


not been argued. The ` ‘only ground 
.whish ` has been argued is that - the defend- 


ant being а trespasser is not eniitled to be. 2 


‘recouped for the additions alleged to hive. 
been made by him. It should be noted that | 
the lower Court has allowed a cum. of © 
“Rs, 223-15-0 оп acaonnt of certain additions 
by Waziri Mal, The ‘lowar-- Oourt in its 
judgment says ‘that the additions are not mueh 
‘and appear to be necessary. There i ia, hów- : 
ever, 80 far-as we can discover, no evidéerce on ^ 
‘the réeord to prove that the additions were. 
‘іп any way neesssary. ` The- additions were 


‘made’. only à short time prior to the suit, and... 


Waziri Mal must, we think, have had good ` 
‘reason: to believe that he would not be left in 
undisturbed possession: but Е Diwan ‘Oband’s 

heirs would take action, In, aueh - cireum- 
Btanees, if a trespasser shooses to spend money 
on making additions to the. property, he dozs-so 


‘at his.own risk and we do not consider that - 


he isentitled to any compensation,” Bakhshi 


(The statement of . С. 
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Tek Ohand argues on his bebalf that he 
should be allowed to remove the malba. This, 
however, seems to be quite а пея plea and, 
further, we do not think that he is entitled 
to disturb the ‘property by dismantling avy 
portion of it, even that part whieh he built 
himself, seeing chat, as we have already point- 
ed out, he built it voluntarily and at atime 
when he must Surely have known that action 
for his ejestment was likely to be taken, 
The defendant's appeal is dismissed. Tho. 
appeal of the plaintiff is по far aseapted as 
to raise the amount payable by the defendant 
Waziri Mal to the plaintiff to Re, 581-40, 
Oosts in the lower Court will be as ordered: 
by. that Oourt. In this ‘Court sosta of 
printing the, 
partios in the following proportions :— 


Rs. А, Р. 
‘ Plaintiff e, e 993411 2 
* Waziri Mal ^  .. E 552 2 4, 


‚ Other -eosts ineurred by the parties in this 


Oourt in Waziri Mal's appeal will be borne. 


by Waziri Mal, No order as to eosts in- 
eurred by the parties in plaintiff's appeal, 
Harnison, J.—( February 21, 1922).—I agree 
that theappeal of Waziri Mal must ba dismissed 
and that of the plaintiff Ginga Rim aapt- 
. ed to the extant stated in the order. I до 
not, however, hold that the daughtera gave 
up all their righta' in tna shop by the ex». 
ention , of the dosumeant V. А, No, 7 bat 
that, ag reoited ,in that document, they gave 
up their rights in one-half of the shops, or 
rather, alienated their righta to him anl, ‘ay 
explained in Basangauda Nigangaud v. Зав. 
angaud: Dolangauia (1), there wis no qu» 
tion of surrender in the teoinics! sense or of 
acaeleratioa. The dosumeat is also 8 4) 12:0. 
miss and, во fir аз the ramainiog half of 
the shops is consarnad, tha da1gaterà ras) 
nised Ganga Ram ai ‘the owaet, the ооп: 
sideration for both the alienation - ani the 
resognition being as detailed'in che deed. 
Mr. Tek Chand tries to impugn the compro; 
mise · on the ground that it was -not effested 
in settlement of a Боп › fide dispute, Ic ig, 
however, stated in the deed itself ‘that there 
was a dispute between Ganga Ram and the 
daughters.as to the property of Diwan Qaand, 
and Ganga Ram has oxplained in hia stato- 
inent on oath at page 118 that he claimed 
to susseed ‘in prefere.ise to the daughters on 
the ‘strength of a apecial eustom, governing 
Өй. We аге not eoncerned with the guess 
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record will.be borne by the . 
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tion of whether the elaim was good or bad 
and likely to succeed or fail. There was a 
dispute, between, the adult members of a 
family regarding the property owned by © 
дөввавеі member and this was settled by a 
sompromise, and [ вап see no reason for pree 
suming that it was-not boua fide. The ques- 
tion of what tights the sons of the daughters 
may or may not have doss not affect the 
present position. The plaintiff is entitled to 
bring hia suit and the transaction between 
him and his daughtera cannoé ba questioned 
by the defendant Waziri Mal. 

. 4. К. М. E, 

Appeal dismissed, 


ES 


` LAHORE HIGH COURT. 
бесояр Оті. APPRAL No, 23,2 or 1921, 
June 8, 1922, 

| 'Freseni :—Mr, Justices Scott-S mith. 

AMIR OHaND— Paantizr—AprEnusst 

versus 

HAKIM ALI AND OT4ERS—DaFaSNDAHTE 

—H-FONDE «T^. 

Suits Valuation Act (VIL of 1887), s. 8—Court Fes 
Act (ҮП of 379), 8.7 (iv) (d) —Injunstion, suit for, 
dismissal of, with costs—Valuation for Qourt.fees 
different from that for jurisdiction —Pleader’s fees, 
valuation of р 

A saib for injunction valuad for purposes of, Court- 
fees at Es 110 and for purposes of jurisdiction at 
Rs. 4,010 was dismissed with costa and the Pleader’s 
fees were awirded t)-the defendant upon the basis 
ofthe valae fired for purposes of jurisdiction, The 
plaintiff appealed: 

Held, (© tha the suit being of the nature describ. 
ed inseotion7 w) 4) of the Oourt Fees Aot, ita 
valus for purposss of Jourt-fees ds well as for pur- 
poses of jurisdiotion should, under section 8 of tho 
Suits Valuation 406, have been the same ; 

2 that tho Crial Jourb ought bo have askad the. 
plaintiff to re-state the value, but that as 16 did nob 
do во, and the plaintiff paid fhe Uourt-fees on Rs. 110 
only, the same must bə taken as the value for both 
purposes and the Pleadar’s fees allowad acorrdingly: 

Barru v. Lachhman, 22 Ind Cas 0‹ 11Р. &. 19,3; 
238 P. W. R. ‹918, 43 P. L. В, 1914, referred to. 

Saeond appeal from tie desree of tho 
Districs Judze, Amritsar, dated the 15th 
July 1921, afficming tha: of the Sabordin sto 
Judge, | Sesond Class, Amritear, dated the 3ist 
May :921.. ` 

Kanwar Dalip Singh, for the Appellant, 

Sheikh Nias Muhammad, for the Respond. 
ents. 


JUDGMENT.—This is a 
upon a question of eosts. 


second appeal 
The plaintiff-ap. 


, 978 

: ALFRED v. KARIM BAEHBH, 
pellant ‘sued for an ` injunetion restraining 
the defendants . from demolishing and 
re-building oertain ‘housas, On the day before 
the defendants’ reply was put in, the plaintiff 
put in an applisation in QOourt saying that 
for sertain reasons given he wished to with. 
draw his suit.’ The Trial Court upon this 
dismissed the suit with eosts, The plaintiff 
appealed to the District Judge on the ques. 
tion of возів and his appeal was dismissed. 

The only -point'argued before me is as to 
the &moun$ of* Pleader's fees allowed, The 
Trial Court allowed Es. 200 caleulated at five 
per cent. on the value for purposes of juris- 
diction as given in the plaint, The conten 
tion on bshalf of the appellant is that the 
* fee should ba ealenlated upon the value of 
the suit as fixed by the plaintiff for purposes 
of Oourt-fee, namely, upon Rs.'110, ‘The suit 
ia one of the nature described in sestion 7 
(42) (d) of the Court Fees Ав and in such 


a suit the amount of Оопгё.Ёзев shall be. ` 
-Distriot Judge, Lahore, dated the:4th Febru. 


computed aecording to the amount at whish 
the relief sought is valued in the plaint, and 
"іп aesordanes with -section 8 of the = uiis 
Valuation Ast the value as determinable for 
„Ње eomputation © of Oourt-fees апа the 
value for purposas of "jurisdietion shall be 
the same, The. ‘plaintiff sould not, therefore, 
fix the value for purposes of jurisdietion at 


Rs. 4,000 and that for purposes of Oourt- | 


fee at Rs. 110. He paid Court fees on 
Rs, 110 only and, therefore, it is elear that the 
yalae' for purposes of Vourt fees. was - put at 
that sum and the value. for purposes ‘of 
jurisdietion ‘must be held to ba the same 
(see -Barru у, Lachhman (1)),. Тһе” Court 
ought to have asked the plaintiff to re state 


the value bus it did not do во and, therefore, - 


X think Rs. 1:0 mast be taken ав the value 
for both purposes, In these 'eircamstanoea 
Pleader's fees should be ealsulated on Вв, 110 
and aesording to rules it somes to Rs, 5-5 


Ni: 


І, therefore, accept the appeal and direct. 


that the decree be modified accordingly. 

Costs in this Court and in the lower Appeliate 

бш Shall be borne bg the parties, . 

> Appeal accepted. 
dj 23 Ind, Oas. 608; 111 Pa В, 1918; 228 P, We R. 

210 28 PAL, кошы - 
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- favoor of Ram Chand, 


(1922 
LAHORE HIGH COURT. 
Бкоэяр Oivin, Appear No. 1467 oF 1918; 
August 3, 1922, 
БӨ :— Sir Shadi Lal, K3.,.Ohief Justiss, 
ji and Mr, Justise Abdul Qadir. 
HENRY BU HD оен иа | 


‘KARIM BAKHSH % hls онаа csl XDÀNTSC 


—Ri8PONDEATS. - : 
Transfer of Property Act (IV of 1882), s, 72— 
Mortgage—Puisne mortgagee satisfying decree on prior 
mortgage, rights 0}—Applicability of provisions of Act . 
to Punjab. . | 


The general principles contained in the Transfer 
of Property Act are applicable to cases arising in 


-the Punjab. [p 579, col ·.] 


By virtue of the provisions of section 72 of thie: 
Transfer of Property Act, a puisne mortgagee is 
entitled on redemption to the payment of not only. 
the money: due on his own mortgage but also the 
amount paid by him in satisfaction of a decree on а 
prior mortgage together ` with interest . ọn.. such 
amount. Гр. 579, сої. ],] Е 


Second appeal from the decree’ of the. 


ary 1918, affirming that of tha Subordinate 
Judge, First’ Olass, Lahore, dated the geh: 
May 1817. 
` Moers. В, D. Qureshi, and И.О Michael, 
and Lala Ganga Ram, for the Appallant, 

Sayad Mohsin Shah for Sayad Muhammad - 
‘Amin, for the Respondents. 

JUDGMENT.—The -sireumstances whieh’ 
have given rise to this seeond appeal, are 
briefly: as followa:—On the 19th January 
1892 and the 27th March 1899 one Pir 
Bakhsh exesuted two mortgage-deads in + 
the total prineipal 
amount secured by the mortgages being 
Rs.199. In August 1€:9 Pir Bakhsh mort. 
gaged the same property to Gecrge alfred, 
-theo -predeesessor-in-interest of the plaintiff, 
for Rs. 400, and in purauense of the terms 
of the mortgage the mortgagee obtained: 
possession of the property. Ia April 1902 
Ram Chand obtained a deeree on the strength: 
of his mortgage for the resovery of Rs, 2:37. 
and also for eosta which amountad ќо. 
Re: 12 4.0, to be recovered by the sale of 
the mortgagıd property. in order to 
preserve the property from sale in execu. . 
tion of that deoree«the puisne mortgagee’ 
paid the entire amount, due to Ram Chand, 
and the only question for determination is 
whether he is entitled to add the said. 
amount to the prineipal money advaneed by 
him and to ask the} mortgagor to. pay him’ . 
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| before redemption not only the money dne on ` 


his own mortgage but alao this amount with 
interés! at the rate of nine per cent. per 
anoum. 

Now, gestion 720f the Transfer of Proa- 
erty Act lays down that a mortgages in 
possession may spend sush money as is 
necessary for the praservation of the 
property from sale, and it hay basen 
held in several oases that payments mide 
in watisfastion of a desrea on a prior mort. 
gage fall within the purview of that seetion. 
The learned Vakil for the respondents does 
not dispate the proposition that the present 
case falls within the ambit of the aforesaid 
section, but eontenta himself with the eon. 
tention that, the provisions of the Transfer of 
Property Асі are not applisable to the 
Punjab. The role embodied in the section 
proseeds upon an equitable prineiple, and it 
has been repeatedly held that the general 
principles contained іп the Transfer of 
Property Act are applicable to eases arising 
in the Panjab. 

` Accordingly, we hold that the plaintiff is 
entitled notonly to Ез. 400, due on the footing 
of his own mortgage, but also to Rs, 235.40 
paid by him to Ram Ohand with interest 
thereon at niue per cant, per annum from the 
date of the payment by him to Ram Ohand up 
to the date when the mortgagor's repre- 
sentative satisfies his elaim. We, thsrefore, 
ascopt the appeal to this extent and alsa 
direct the defendant Karim Bakhsh to pay 
half the costs incurred by the plaintiff 
throughout the litigation, + 

7, К. . 
: ` Appeal accepted, , 


ALLAHABAD HIGH COURT, 
: Lerreas PaTENr ÁPPEAL No. 44 or 1921, 
.December 16,'1921. 
Present: —Sir Grimwood Mears, Kr., Ohief 
Justiee, and Justice Sir P. O. Banerji, Кт. 
` W, A, COLLARD—APPELLANT 
versus ч 
MARIE AGNES COLLARD— RESPONDENT 


Анр W. A. DUTTQN—Oo. Веврохрент. 
Divorce—Adultery —Hwvi Uncorroborated, testi« 


mony of one witness, whether sufficient —Practice— _ 


Nature of corroboration. 

. Ав в matter of practice the  uncorroborated evi. 
dence of one witness, even though believed, must 
.not be acted upon soas to establish adultery either 
jn man ог women, (р, 681, col, 1.] . 


INDIAN CASER. 
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Hvans v, Evans, 1 Rob. 105, and Simmons v. Sim. 
mons, 1 Rob. 566, relied upon, 

Adultery can be established by the entirely un- 
corroborated evidence of the particular act, provided 
evidence is brought in of ө similar character in 
regard to other offences which can be and are treated 
as corroboration. [р. 68, col, 2.] 

The uncorroborated testimony of one witness, if 
believed, againss a husband may be sufficient to 
find him guilty of infidelity to his wife, but he can- 
not be convicted of adultery upon that evidence, вз 
the matter is very differant when the Court has to 
consider whether there has been presented to it that 
degree of proof which prudent amd cautious men 
must demand when they have toapproach so serious 
a matter as divorce. [p. 580, cols. 1 & 2.] 

_Latters Patent Appeal from a judgmaat 
of Mr. Justiee Walsh, dated thel2th March 
1921. 

Babu B. B. Ohandra and Mr. 8. N. Verma, 
for the Appellant. 

Mr. R. K. Sorabji and. Babu Lalit Mohan 
Banerji, for the Respondents, 

JUDGMENT. 

' Mears, О. J.— Thess are appeals by tha 
husband, the wife and the c3-respondeat ia a 
matrimonial matter. On the 15th of Novem- 
her 1920 the wife filed a petition against 


- her husband alleging cruelty and adultery. 


She gava asnuffisient spesifis instauses of 
eruelty to make that a complete charge if 


‘she had bean able to support those instaness 


by evidenca, Her petition also alleged 
adultery with suffisient precision to enable 
that to bə a eomplete charge. If the Oourt 
had acseptel the charges of eruelty and 
adultery she would have been entitlad to her 
desrea. The defense of the husband was a 
complete denial of those charges, 

In the husband's answer of the 13th of 
December 1920 ha set up по} very elearly 
defined allegation: but said that he had evi- 
denee with whieh he could prove that his 
wife, the petitioner, had committe] adultery 
with Mr. Datton, but hg said he did not wish 
to press the charge and he attributed the 
divoree procaedings to Ме. Datton, 

The hearing of the wife's petition was soms 
mensed on the 7th of January 1921 and on 
the 7th and 8th of January the wife's evi. 
denee, that of Mr. Datton and that of Mr, 
Collard were taken and then it appeared tnat 
the eharges of eruelty rested almost, if no? 
entirely, upon the unsorroborated evidence 
of the lady and that the sharges of adultary, 
as to the details of whish the lady heraelf 
had no first-hand knowledge, had been sup- 
plied to her by Mr, Dutton, Mr, Collard then 
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asked tó be allowed to file а cross-patition 


and there was some argument as to whether 
he could be allowed to take this course bè- - 
enuse he had:in Court definitely withdrawn - 


any imputation of “misconduct against: his 
wife. _ 


to file a eross-petition begause all these charges. 


of adultery: ‘were made against him by. а man ` 
who was, BB ‘he «ontended, the lover of his | 


wife. The Oonyt allowed the ‘eross- -petition- 
to. ba- put upon the file and gave 15 days- 


for the wife, who:in: that petition had. besome.. 


the “respondent, and the co respondent to file 
their answers. . They were duly filed and 
then the hearings proceeded. 

Mr. Justice Walsh eame to the conclusion 
on the petition of the wife that she had failed. 
to establish her allegation of om Wy. He 
thought Mr. Oollard very likely wab t an 
- ideal husband. -He thought Mr. Coh. 3 at 
times.lost his temper. I read Mr. Juatica 
Walsb's judgment as inclining to the belief in 
his own mind that at times Mr. Collard 
may have. treated his wife with some degree 
of roughness. 
whieh was denied by Mr, Collard, remained 
entirely unsorroborated by anyhody. - No 
Witness was called except Mr. Dutton who 
Spoké:to his having been present once when 
Mr, Oollard. was rude to his wife, No other 
living person was ealled to support Mrs. 
Oollard'8 story, and, therefore, Mr. Justice 
Walsh felt sonstrained to dismiss that’ part of 
her petition, 

On the question &8 to whether Mr. Ool- 
lard: had tbeen guilty of adultery he came to 
a eonslusion:adverse to him. That eonclusion 
‘would not. entitle the wife to anything more 
than: а jndieial separation; but i$ had, ав 16 hap- 
pened, in view of the cross-petition, the very im- 
portant result of operating ав в diseretionary 
bar when the husband's: бран eame 
up for consideration. . : : 

«: The. incidents of adultery which: are alleged 
against Mr. Collard: rest upon the evidened 
of Mr. Dutton, ofa -man named Anwar Khan 
and another man named: Kallan, Mr, Justice 
Walsh saw’ all. these: three’ persons in the 
witness-box and he believed the evidenae 
which Dutton gave but he totally disbelieved 
the ‘evidence of Anwar Khan and ‘Kallan, 
"That being во, ib will be seen at onee that 
he eonvictéd Mr. Collard of adultery’ upon 
the uncorroborated. testimony: of one witness. 
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In, the very. singular circumstanses of © 
the саве: -he ürgéd that he should be allowed - 


But the evidense of cruelty, - 


bon 


We are by -no means j propared to- Bay that 
wo disagree with Mr. Justica Walsh whe® 
he says that he thinks Mr, Collard was guilty 
of infidelity to his wife. But the matter i3 
very different when we have to .eongidet 
whether there has been’ presented to the 
Oourt that degree of proof whieh prudent. 
and eautious men must demand when they 
have-to approaeh so serious a matter as di- 
vorse, We have referred Mr. Sorabji to what 
we believe to be the rule of prastice prevail- 
ing in the Divoree Courts in England in 
oontested cases, namely, that -the entirely 
unsorroborated evidense of one person ів not 
taken to be snfficient.to establish adultery. 
And though the oases whieh.-are. cited 
in support of this, namely, Boas. ү, Evans 
(1) and Simmons v. Simmons (2), are old 
oases, we do feel that we ought not 
to act upon the uncorroborated evidense of 
Mr, Datton whom. we .believe, as appears 
hereafter, to have sommitted adultery with 
Mrs. Oollard, -Adultery ean be established 
by the entirely unsorroborated evidence of the 
рагіівшат ast, provided you briog in evidence 
of & similar character in regard to other . 
ойепевв which can bs and are. treated as 
corroboration. Take, for instanosy the- only 
case -here in whish there is any suggestion of 
corroboration. The allegation is that Mr. 
Collard admitted to his then intimate friend 
that he had crept past his wife's bad. one 
night and had oonnestion with a Puokha 
coolio woman. It is agreed that, if this took 
place, Zainab was ‘the name of the woman, 
In support of that Anwar Khan speaks to 
visits which he saya he saw Mr. Oollard pay ` 
to that Pankha coolio woman 'a house. . Kal/an 
says that he saw Mr. Collard and the Punkha 
eoolie woman between 4 and 5 P. м, in the 
afternoon walking about and sitting down in 
his grove, whish has a pathway .asross -it, 
and ів frequented by many ‘people, and that 
he saw this happen not ones but many. times, 
Now if we believed the evidenee of “Anwar . 
Khan and. Kallan that woold ba sufficient 
eorroboration. 16 is not eorroboration of ‘a 
particular act of adultery but it-leads to the 
inference that the story of the’ adultery is 
bruo if the ‘evidence’ of: Anwar: Khan. and 
Kallan ‘were -accapted... In the same «way 
Mr. .Dutton alleged. that -he '“aceampanied. 


= {LY 1844, 1 Rob: 165; 8 Jut, 10557 8: Notes - of 
(Gases 416;:168 Е. R/10007 . ^ 2 7 = 


c5 Q9) (1847) 1-Rob. 506; il Jur. 880, 6: Notes ot 


Cases 549; 168 BR.: ТЛ ("o6 UI 
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Mr, Oollard to Mirpur’ Bazar aud that 
Mr, Oollard went into a brothel and having. 
remained there some little timo returned say- 
jog that he had seen -a favourite girl of his, 
That is an absolutely uneorroborated in- 
cident. Bat even if one person, who was 
credible to the Oourt, had some forward and 
said: “I know that girl, I know “where she 
lives and I have seen ‘Mr.’ Collard going 
into that house” that would bs corrobora- 
tion which would be sufficient to establish 
the allegation, But when all this evidence 
is analysed, bearing in mind, partieularly 
the rejecticn of Anwar Khan’s evidence and 
that of Kallan’s. by the Judge, we are 
left with nothing but these statements of 
Mr. Dutton: ard that being so, we have to 
hold, as a matter of prastics under the rule 
whieh we consider to bea good one and whish 
is spoken of in the eases which we bave 
referred to Mr. Sorabji, that the uncorroborat- 
ed evidensa of ons -witness, even though 
believed, must not be acted проп s0 ав 
‘to establish adultery either in man or woman. 
In that view of the matter we must overset 
the finding against Mr. Collard that Ье: did, 
on the oseasions alleged, sommit adultery, 
` That being so, the position stands that Mr. 
Collard is entitled to have whatever relief 
this Oourt may think he should have upon 
his aross-petition. The charge made by Mr, 
Qollard in his petition was reducad to an 
allegation thaton the 25th, 26th and 27th 
of July 1919 Mrs. Collard and Mr. Datton 
came, to Allahabad and stayed for 21 daya 
in the Kenilworth Boarding House. This 
matter mast be gone into a little carefully, 
boeause it has been said, and there is founda: 
tion for it, that this again would be a ease 
in. whieh corroboration depended upon the 
evidenes of one witness only, and if that were 
i go it would be our duty to apply the same 
m to Mra. Oollard as we have applied to 


r. Oollard. In order to see whether ай 


inferenee should be drawn that the parties 


tood upon such terms with regard to each 
, other that they would be likely to ba found 
at Kenilworth in Jnly 1919 we must examine 
the history of the merried life of Mr, and 
Mrs, Oollard and the, part which we believe 
Mr. Dutton played init, because in all these 
gases it is а most important circamstanes to 
show how the respondent and $0-respondent 
stood towards each other, 


„Mr, and Mrs, Collard were married in . 
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‘pegs before dinner, that 


== 
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January 1912. They had five children, two 
of whom died and three of whom are living; 
and up to the year 1917 the marriage sears 
to have been areasonably happy ono, Mr, 
Dutton was a friend of Mr. Collard's and was 
introdused to Mrs. Oollard, perhaps befora 
her marriage when she waa Miss Vanderbeek, 
or after her marriage, but at all events he 
waz, оп his and her own statements, one of 
their olosest friends and he remained on terms 
of olosefriendship down to 1917 and very 
likely в good deal later than that. Mrs. Ool- 
lard has said that in or about 1917 she began 
to lose and did in fast lose all affestion for 
her husband, which she attributed to three 
eauses, Shesaid that he had become a heavy 
drinker, that she suspected that his relations 
with women were loose, and in addition co that 
he was beginning to knock hər about— 
the asts of craelty whioh she alleged were, 
I think, later than that, but at all 
events we have her definite statement given 
in January 1921 “about three years ago I 
began to lose my affestion for him.” That 
is sorroborated by the evidense of Mabel 
Sadler who said that in August of 1920 
Mrs. Qollard told her that she way not 
going to return to her husband, that she was 
"fed up with him.” Mrs, Collard also admits 
that she told her own father, Mr. Vender- 
beek, that she had lost her affection for 
her husband in 1917. The position, therefore, 
up to this moment is that for soma raason 
or other the affection with whish thig 
marriage started gradually waned until, as 
far as the wife was sonearaed, it died away 
altogether, 

The evidence that she has produasd as to 
Mr. Oollard being a heavy drinker is almos; 
of the most unsatisfactory kind. Mr. 
Oollard says that he limits himself t5 three 
hs doas not take 
auything during dinner nor after dianer, and 
he repudiates the statement that he ever got 
drunk, 16 із likely that even tires pags 
were suffisiant in eertain conditions of 
weather and health to disturb Mr. Oollard’a 
balanoe and to make him very easily irrita. 
ble, and though there is not suffisient ground 
to say Ghat Mr. Oollard was, or ia, an 
intemperate man, it may be that he was 
озевзіопаПу guilty of asts of violence to 
his wifs and he behaved in a way whieh 
she szyi be himself dasseribsd аз being 
‘mad’, partly besause two or three рада 
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had disturbed “his balanse and partly 
beeause' he thought he had a grievance with 
regard to his wife not being an effioient house. 
keeper and being more anxious to ‘go out 
and indulge in gaiety than look after the 
house. It probably was due-to some extent 
to the loss ofthe two children which Mr. 
Oollard thought attributable to the neglest 
of thé wife, although infairnessib must be 
said that theye is nob the least evideneo 
whatever of that. Mr, Collard may havo 
treated his wife with some degree of 


unkindness: and that contributed to the 


ultimate loss of affestion on the part of the 
wife. Ф So. 

Gradually, there „eame another matter, 
Mr. Dutton has argued his own oas8,—and 
argued it extremely: well. He asked us 
to eonsider the questionas to how far he 
was responsible for this breaking apart 
of husband and wife, and ha - pointed 
out that the wife had already said that 
ber affeetion eased about 1917, and 
that, therefore, he, Mr, Dutton, up to “1917 
took. a very, small part in any braach that 
took plase. f i M - 

Mrs. Sadler says that Mrs, -Collard 
was cften speaking, about Dutton “what 
a fine musician ke was, good singer, 
good socially, very entertaining, and there 
is ro doubt that as the wile's affeetion 
leesened. for her hnsband her thoughts 
turned to Mr, Dutton ‘and their sffeotion 
for- each other - besame deeper. Thera "is 
equally no- doubt:that that was the 
cause at а later dite of great concern to 
Mr. Oollard; and it eannob be -said that 
Mr. Collard in eomimenoing his sroas- petition 
aeted. with апу, degree of presepitaney. 
The letters which he wrote, the form of 


his answer fled on the 13th of Descm- : 


ber 1920, the evidence that he gave on 
the 7th. or 8th of- January 1921, all support 
the theory that he did not want to 
divorce his wife, that he did not readily 
believe the things ‘that were. being said 
about his wife, but that when he found 
- Mr. Dutton soming into the witnega: 
box and giving away to the Court the 
confidenee whieh he on friendly terms with 
Dutton had made to him, Mr. Collard came 
to the eonelusion that that sonld only have 
been done by Dutton in concert with his wife 
beesuse there were guilty relations between 


them, He had,:ss he says, ‘not. Pucca. 
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(1939 
evidense buf “good evidence at ^ that 
moment.” aan 

Now, ləb us come to the surrounding. 
circumstances which are. sapable of being 
used in eorroboration of the alleged fact 
that these two people stayed at Kenilworth 
in July of 1919. It is admitted that Mr, 
Datton and his wife were on very friendly’ 
terms with eash other, They raw. a great 
deal of each other and though thia 
sircnmstanees was undoubtedly known to Mr. 
Collard he did not object openly to it until. 
Ostober 1919: when on going into the 
Dufferin Hospital“ he found Mr. Dutton 
in bis” wife’a bed room, she then having 
heen some eight days before sonfined 
ofa ebild. He then objected to Dntton's 
presence’ there, Up till then there does 
not appear to have been any quarrel 
between the two men. It may be that Mr. 
Collard was growing inereasingly uneasy but 
at all events he did not forbid Dutton to 
come to the house. There is some statement 


. that Collard had asked him not to eome to 


the honse after the Mussoorie visit unless be 
(Mr. Collard) was at home, Therefore, we 
must take it ihat these two men were on 
terms of very  eonsiderable friendship at 
a moment when the lady'a feelings for her 
husband were either aetually dead or were 
dying, or had died and were turning to 
repugnanee, " 

There is some evidence that they were 
seen walking arm and . arm, but that is very 
vague. - But there is more direst evidente, 
namely, that in April of 1990 two. men, 
Briggs and Timms, who were passing ‘in the 
evening by some isolated unfinished hcuses, 
went in to look at one, They knew Mrs, ` 
Collard and Dutton by eight, and they both 
eame into Mr. Justioe Walch's Court and said 


‘that when they came into the eompound of 


‘one of those empty houses Mrs. Collard and 


, Dutton started up from Ње ground on:whieh 


they had been sitting, hurriedly passed’ them 
ata elose distanca and went out by the gate. ` 
Mr. Oollard sayathat he heard of that . 
incident twoor three days later, he being 
a Railway man at OaWnpore and that he had 
quarrelled with several of the Cawnpore 
Railway ‘people besause-they told him: ine 
sidents іп connection with his wife and Mr; 
Dutton, He says clearly that three or four 
deys after that incident people -had told him: 
what {сок place and ssked -bim -to find out 
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from Briggs and Timms. There веста no 
reason why these two young men should say 
what was other than the truth. : 

In September of 1920 a very significant 
thing cccurred. Mr, Collard had a month's 
leave, He proposed to spend that leave 
with bis wife at Moghaleerai at the house of 
Mr. Venderbeek, wko was the father of the 
lady. He «ameto that house and he stayed 
there three or four days, and he says in terma 
that he asked his wife why she was go cold 
and repuleed him when he wished to kiss 
her and she said: that she did it because 
she loved Datton and that the ehild whieh 
had been born in April 1919 was Dutton'a 
‘child and not bis ehild and she seems to 
have added that she:did not want anything 
more to do‘with Mr. Collard. It may, of 
course, be that that doses not accurately 
represent what took place between them, and 
indeed: the wife says that really nothing of 
that kind took plaee but that they quarrelled 
because he was seeking to enforce his marital 
rights atatime when it was improper for 
him todo во and they had a quarrel over 
that, But the signifisant fact is that Mr. 
Collard left the house and having got to the 
Station he wrote letter to Mr. Venderbeek, 
in. whieh there ean bens; doubt that he 
attributed his departure to something 
which Mrs. Collard: had said about Dutton. 
The letter has. bsen destroyed—it wes 
destroyed by Mrs. Collard to whom Mr, 
Venderbeek showed it, Mr, Collard has 
said that in that letter he explained to 
Mr. Venderbeek that he left because 
his wife had turned him ont, having said 
that she was in love with Datton. At 
first Mrs, Collard denied that there was 
a word shout Dutton in that letter but 
when reminded.that her father had said 
‘that there was а referenee to Dutton 
she raid that she had forgotten that but 

* ghe had not pàid mush attention to that 
-~ letter, At all events, Mr. Oollard left 
‘the house having undoubtedly written a 
letter which elearly in some way connested 
. Datton and Mrs, Oollard with his departure 
from that house," ° > З 

Ooupled with that siatement:-we “have 

hed -evidened? given by. the brother of 
‘Mr.’ Datton. He stands iñ. a very 
‘aopleasant ` position and he has | been 
‘ealledin to say that at about the tima 
«when Mrs, Oollard was in the . Hospital 
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with her baby, he (tho 
-brother, Archibald Dutton) went to 
Cawnpore. He was Staying with the 
Collards,’ the mother of Mr. Oollard and 
Mr. Oollard’s siater, and he is now annarently 
engaged to Miss Oollard, she having 
transferred her affections from Mr. Dutton, 
the co-respondent, о his younger brother, 
That has created great bitterness between 


in Cawnpore 


the brothers. Money  mattera also had 
created bitterness and there is no donht 
whatever that Archibald Datton mush 


be eonsidered as a man who would not be 
unwilling to injure the eo-reapondent. Indeed, 
the co-respondent attributes the evidence 
which his brother has given to the instiga- 
tion of Miss Oollard who wishes to do him 
injury. Archibald Dutton says that he met 
his brother who was anxious to know how 
Mra. Oollard and the  bihy were. He 
asked Arehibald Dutton if Mr, Collard had 
told him how his wife and baby were, and 
then very mush overcome with emotion, 
and indeed crying, he said that he believed 
himself to be the father of the shil1, Arohi- 
bald Dutton, assording to the avidense, kept 
that statement to himself. He did not 
believe it. Certainly, it was not said in joke. 
Bat оп the 6th of January when the first 
hearing of the oase was about to begin he 
did teil Mr. Oollard what Mr. Datton (his 
brother) had said tohim at Oawnpore two 
or three months before. If we аозерь that 
statement, it does bear out «hat Мг, Oollard 
‘said, namely, that Mrs. Collard had said that 
the last baby had no “claim” upon Mr. 
Oollard. The story given by tha brother 
must, if falae, be a eomplete invention, bn$ 
the sireumstanes that the buaband left the 
house so hurriedly in September and wrote 
that letter to Mr. Venderbsek about Datton 
cannot be an invention beeause it is spoken 
to by Mr. Venderbeek. 

It is also admitted that Dutton saw Mrs. 
Oollard on another oesasion whenshe was 
in Hopital on aseount of illness of the child, 
and from time to time Mr. Oollard has been 
hearing from people and reeeiving letters 
about his wife which he has striven not to 
believe. Не sent eopies of two of these 
letters to Mr. Venderbeek in November of 
1920, having written a few days befora (on 
the 5th of Novembor) a letter in very nice 
terms obviously wishing that the father should 
intereede witb her, 
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* We now-aome to the ineident on which the 
whole case of misconduct, as far as the parti- 
cular aeb із sonserned, depends. It is said 
that on the 25th of July 1919 at about 


9 o'cloek in the evening, a man aud woman 


presented themselves at Kenilworth, a Board. 
ing House in Allahabad, kept by a Mr. and 
Mrs. Gilbert. They asked for temporary 
accommodation, they had dinner that night, 
stayed there 24 days avd finally paid а bill 
for Rs. 20.8:0 under the name of Mr. 
and Mrs. C Jones. The question is was Mr. 
С. Jones Dutton: was Mre. О. Jones Mrs. 
Collard Р The evidence that Dutton was 
Mr. Jones is so elear that it cannot be 
doubted. The evidence as. to whether Mrs. 
Jones was Mrs, Collard needs more careful 
examination. . : 
` Now taking Mr. Jones first, they arrived 
at about 9 р: м, whieh would be- about the 
time that the Cawnpore train is due to reach 
Allahabad,’ That he was doing his work at 
Cawnpore on the 25th there is no doubt. 
The 26th was a Saturday, There is no 
evideneo- on whieh we ean rely which 
eonvinces us that he was at Oawnpore 
on that day. 16 is true that Mr. Booth has 
said that he would not be away without his 
knowledge in July of 1919 as they were 
shorthanded and had only three men instead 
‘of five. Mr. Booth, without pretending to 
any special knowledge or pointing to any 
entry whieh would be conclusive, says in 
general : terms : “I am sure that Dutton was 
-at his work in Cawnpore on the Saturday.” 
Mr. Dutton has produced an original note 
book in whieh he reeords eertain work that ia 
to be done, and there are eertainly two entries 
whieh purport to have been mada on the 26th. 
"There ig no reason why they could not have 
been made on Monday, the 28th, nor has any 
body beer called to prove that Mr, Dutton 
did any work at Cawnpore on that Saturday 
morning. Now Mr. Gilbert says that the 
Mr. Jones played оп the Piano extremely 
.well, that he (Gilbert) vas very interested 
in this, that he‘ heard him playing on two 
eyenings and onée during one of the days 
and that he was in the room, and he remem. 
"bers two of the songa whieh Mr. Dutton played 
or sang, or played and sang. He muat have 
talked with Mr. Dutton, and when Mr, 
Collard took to Mr. Gilbert eertain photo- 
-graphs to see if Mr, Gilbert eovld identify his 
үйе and Mr, Datton, Mr. Gilbert was ex. 
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tremely unwilling to do anything of the kind. 
Mr. Gilbert has explained how Oollard 
almost eried to him about this and finally 
Gilbert seeing that there was some genuine 
trouble underlying Mr. Collard’s ques- 
tions, did examine the photographs апа 
did say thet they sontained the photo- 
graphs of Mr. and Mrs.. O. Jones and 
to prove the fast that he had visitors 
of that name he produced a sounter foil re- 
eeipt book in which there is an entry of Mr, 
and Mrs. О, Jones in Mra, Gilbert's hand. 
writing, whieh shows that people passing 
under that name stayed there on the 25th, 
26th and 27tb. Gilbert himself has said in 
terms that he has no doubt whatever as to 
the identity of Mr. Dutton, and of Mrs. 
Collard as Mrs. Jones. Mrs. Gilbert says that . 
she is quite certain about Dutton but she 
nevar saw Mrs. Jones fase to fase and, there- 
fore, she is unable to say whether Mrs, 
Collard was passing аз Mrs, Jones, She did not 
gay: “I did вее the woman, I am prepared to 
swear that Mrs. Collard is not Mrs. Jones." 
She says that she is not prepared to say 
that the Mrs. Jones who stayed there was 
Mrs. Collard, and she added that she knew 
Mrs. Collard before Mrs, Collard was married 
and that she was a Miss Venderbeek. But 
that was not followed up at all to explain 
how well she knew Miss Venderbeek. It 
has been left so vaguely that the point is 
of no value. If she had been able to say 
that she knew Miss Venderbeek thoroughly . 
well, baving seen her dozens of times as & 
girl between the age of 17 and 19, ‘and that 
she could not be in a room for two minutes 
without recognising her, that would have been 
evidence of eonsiderable value. Of eourse, she 
«had not seen Miss Venderbeek for certainly 
‘seven years—bscause Mrs. Collard was mar- 
-pied about that length cf time and she added : 
"I do not know if Mre, Collard was aware 
that I was keeping a Boarding House ~.at 


Kenilworth.” There had been no social inter- 


‘sourse between them for seven years, and she 
only professed tobe a connestion by marriage, 


.-Mr. Gilbert indeed did not know that hia 


wife was апу €onnestion of Miss Vender- 
beek's. Mrs, Collard says that she knew that 
в relative of hers, a Mrs. Gilbert, kept & 
Boarding House at Allahabad. She does not. 
give any reasons why she knew it aud her 
husband Mr, Vollard did not kno = that thara 
жаз. в. Mes, Glbort-who was а goasacti.o of 


M 


, August. 


.Mr. Oollard, is not 
-monay ont 
che yoluatazily abandosgd any eain - to 
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hers at Allahabad, S> that very little oan 
bs made of the point that Mrs, Collard 
would nob: have gone to Kenilworth, and it 
is putting ib mueh-too high to argue tbat it is 
nob sonteivable- that she went to Kenilworth 
besuse sha would not have walked into ths 
‘house of a, woman who at onos would hava 
'recogoisad ` hér. As we have pointed out, the 
acquaintance of Mrs, Gilbert and Mrs, Ool- 
lard may have. been of. the very -slightest 
desaription, There is certainly no satisfas- 
tory evidence that Mrz. Collard know that 
Mrs Gilbert. was keeping a Boarding House 


in Kenilworth. ` Mrs, Gilbart’s evidence sap- 
ports the allegation of miseondust to this 


extent -that sheswears to Dutton and agreés 
that he had.a lady with him, Mr, Datton’s 
evidense has been that he never was 


at Kenilworth. Mrs Oollard's evidenca аїв2 
‘ig that she was never at Kenilworth, But 
it is olear that on the 22nd of Joly 1919. 


she left^her husband ta go tə Moghal. 
sera’, the objec: being that she should stay 
with her father for six weeks, there being 


-no suitable married quarters for Mr. and 


‘Mrs. Oollard at Cawnpore, and she did not 
return to her husband until the end of 
Therefore, if she went to Allah- 
abad on the 25th of July she was not at 
that time under the.eye of her husband— 
and she was in fast then ona visit to her 
father. It is by no means satisfastorily 
siown from the attitade of the father that 
he wonld keep his married daughter under 
such oontrol that he would not have per. 
mitted -her. to leave his honse for two or 
three days, and she might indeed have 
given him soma vary reasonabla explana. 
tion. At all events, ehe does nob asoount 
for her whereahouts at that tima and the 
father has nst been invited tooffer any ex. 
planation either, aud, convinsed as we are 
from the evidaace that Gilbark was right 
as regards Mr. Dutton, we are alao of opi- 
nion that he was also right as regarde Mrs. 
Ooliard, and that Mr. and Mea, Jones ware 
none other than Dutton and Mes. Oollard, 

Toat being so, the petition of the husband 
із а well-founded, petition, ani that part 
of Mr. Justice Walsh'a juigment must be 
eonfirmed, 

Mr. Ohandra has said that his 
desirous of making 


of his wife, aud, therafore, 


cliant, 


' the damages for Rs, 1,000 whieh Mr. Justics 
Walsh awarded against Mr. Dutton, In 
- the siraumstaness, we are of opinion that that 
_is a proper thing for Mr. Collard to hava 
. done, because Mr, Datton's point that these 
.$wo parties, husband and wife, had got very 
much apart before Datton becams on terma of 
alase friendship with Mrs, Collard seems well. 
founded. 

Tha result, therefore, is that the wifes 
petition fails both on tha ground of ernely 
and adultery, The husband's petition 
sassseds оз the ground of adultery, and, 
-therefore, we grant to the husband a 
'deeree nist for the dissolution of his marriaga 
on the ground of his wife's miseonduat with 
‘the eo-respondent. ‘In view of Mr. Oollard’s 
withdrawal of any slaim to the damages 
:whish were assessed by Mr, Jastica Walsh 
af Rs. 1,000 we ressind that part of ths 
Judge'a ME The sosta of all parties ia 
bath suits and in this appaal mast be borne 
by the eo-respondent, The crits whish Me, 
Datton will hava to pay for bath tha 
hearings, inelading Oounsal'a fea: and ali 
other matters, ave to ba takan to Ыз Bs. 1,100, 
‘Wa allow Mr. Dation two months from this 
date to pay this amount, 

Вамавл, J.—I soncar, 

: Petition accepted, 
8. р. ' 


LAHORE HIGH OOURT. 
Fiasr Orvin APPEAL No, 2216 os 1921, 
February 22, 1922. 
* Present: —Зіс Shadi Lal, Kr., Оһо? Justice, 
` and Mr- Justieo Campball. 
Tas Faem ЈАТ NARAIN-BABU LAL 
- ор DELHI—Daraxparts— 
| APPELLANTS 
versus 
E^ Frew NARAIN DAS. JAINI MAL 
^ or DEL HI—PLAINTIFE3— 


E Ra3PONDENT3. 

Arbitration Award pending вий, validity of— 
Dispute arising out of agreement Dispute as to factum 
or validity of contract—~Arbitration Act.(IX of 1899), 
-8. 14—Suit to set aside. award, whether matntaizadle 
S and. -Corruption “af arbitratara—Oontract 
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Act (IX of 1872), ss, 56, 107—Vendor and purchaser 
—Re-sale by unpaid vendor, whether avoids contract. 


When the same matter comes before two trikunale, 
a public tribunal appointed by the Sovereign end a 
domestic forum chosen by the parties, and no order 
is made staying the prooeedings before the one or 
the other, the publio tribunal alone must decide that 
matter and cannot be hampered by any adjudication 
thereupon made by the private tribunal. Neither can 
that adjudication be pleaded as a bar to the action, 
nor can itbe allowed to affect the merits of the 
decision given by the publie tribunal. [р. 588, col. 1.] 

Doleman v Ossett Corporation, (1912) 8 K. B. 257; 
811,1, К B. (95 107 L. T, 681; 76 J. Р, 467; 10 
L G. R. 916, followed. 

The law does not permit the same question to be 
decided by a Court of Law as wellas by an arbitra- 
tor, but it is only when the dispute before the two 
tribunals is identical that a decision given by the 
arbitrator must be treated as ultra vires. [p. 588, 
cols. 1 & 2.] 

Doleman v, Ossett Corporation, (1912) 3 K, B. 257; 
81 L. J. K. В '092; 107 L, T. 581; 76 J, P, 457; 10 L, 
G. R. 915, relied upon. 

There is no reason why the Court of Law and 
the arbitrator should not go on simultaneously if the 
disputes before them, though relating tothe same 
contract, are entirely distinct, In such a case there 
is no conflict between the two jurisdictions, and 
no question could arise whether the decision of one 

- tribunal skould prevail as against the decision of the 
other. [p. 888, col 2.] 

Ram Prosad Surajmull v. Mohan Lal Lachminarain, 
60 Ind. Cas, 895; 47 О, 762, Jokiram Kaya v. 
Ghaneshamdas Kedarnath, 61 Ind. Cas, 380; 47 О. 
849; 25 О W. N. 6?, Appavu Rowther v. Keeni 
Rowther, 42 Ind. Cas 514; 41 M. 116; 88 M, D, J. 177; 
6 L, W. 248 and Ramchand Gurdasmal v. Gobind- 
тат, 66 Ind. Cas. 150; 18 8, L. В, 193, referred to. 

The mere fact that a suit has been brought in 
reapect of a contract containing a clause for reference 
to arbitration does not invalidate an award made in 
pursuance of that clause after the institution of the 
suit. What has to be seen in each oase is whether the 
matters referred to arbitration have been submitted 
toa Courtof competent jurisdiction. [p 689, col. 1.3 

A contract contained the following clause: “any 
dispute arising out of this agreement, whatever be its 
nature shall, unless amicably settled, be referred to 
the arbitration of two Huropean merchants” : 

Held, (1) that the clause did nobinclude a dispute 
ав to the actum or validity of the contract; [р 590, 
col, 1. р - 

TAP v. Bognor Urban Council, (1915) 3 K, B, 
167;.84 L. J. К. B. 109 ; 112 L. T. 965; 19 J. P, 286; 
18 L. G. В. 481; 59 S. T. 848, referred to. ` 

(2) that, therefore, an award made by arbitrators 
appointed under the clauso in respect of a dispute 
arising out of the agreement, was not bad merely 
because it was made after the commencement of an 
action challenging the factum and the validity of the 
contract. [p. 680. ool, 1.] 

A person dissatisfied with ап award made 
without the intervention of a Court of justice is 
entitled to bring an action to set itasidé on the 
ground that no contract providing for a reference to 
arbitration was made or that the contract, if made, 
"was nob enforceable by reason of fraud or mis 


representation, and he isnot bound to have recourse 
to the Court dealing with the award under the 
Arbitration Act. Гр. 694, col. 2.) 

Compbell & Оо v. Jeshraj Giridhari Lal, 46 Ind, 
Cas. 687: 45 0. 502, Ripley v. Nahapiet, 17 Ind. Cas, 
907; 5 Bur. D. T. 155: 6 L, B. В. 88, Kewolram 
Ghansham Das v Donald Graham & Co , 10 Ind. Сав, 
911; 58. L. В. 91,Nainsukh Das-Nagar Mal v. Саја 
nand.Shyam Lal, 61 Ind. Oas 269; 4? A. 348; 19 A. Г. 
J. 182, Sandback Charity Trustees and North Stafford. 
shire Railway Company, In re, (1878) 8 Q. B. D. > 
1; 47 b. J. Q. В.10; 87 DL. Т. 391; 26 W. R, 229, 
Radha Kissen Khetry v. Lukhint Chand Jhawar, 56 
Ind. Cas, 643;:40, W. N, 451,381 О, L. J, 288, 
Matulal Dalmia v. Ramissendas Madan Gopal, 69 Ind. 
Сав 548; 47 О, 06, Lu Tha v Ма Shwe Me, 8L. В Б. 
4, Maung KyanPon v. Maung Yan Nyein, 2 U, В. К. 
(1897-1901) JO, Fulley Mahomed v. Dattubhoy 
Hassam, 25 B, 10; 2 Bom L, В. 907, Shwe Hpan v. 
Ma Chit Nyein, 58 Ind, Cas. 077; 10 1, В, B, 106; 18 
Bur. E, T. 34, referred to. 

Chintamallayya v. Thadi Gangireddi, 20 M. 59; 7 
M. L. J. 6); 7 Ind. Dec. (N. s ) 63, distinguished, 

In such a suit the award can also be attacked on 
the ground of the misconduct or corruption of the 
arbitrators [p. 595, col. 1] 

Where a contract gives an unpaid vendor the right 
to re-sell the goods on the account and risk of the 
purchaser, the exercise of that right by the vendor 
does not annul the contract. He can re-sell the 
goods and enforce at the same time all other rights 
given to him by the contract in во far as those rights: 
are nob affected by the re-sale [p. 692, col. 1.] 

Lamond v, алай, (1847) Ө Q. B. 1080; 72 R. R. 
502: 16 L. J. Q. B. 186; 11 Jur, 266; 116 E. В, 1662, 
referred to. 

First appeal from а desrea of the Sub- 
ordinate Judge, First Clais, Delhi, dated the 
13th Ostober 1921, І 

Pandit Sheo Narain, R, B, and Diwan Rup 
Chand, for the Appellant. 

Mr. Roj Nerain, Lala Mcií Sager, R. S., and 
Dalip Singh, for tte Respondents. 


JUDGMENT. 

парі Lan, O.J.— (February 20,1922), —T big 
oazo raises questions of some diffieulty on tbe 
enbjeot of the Law of Arbitration, but before 
üigcursing them propose to set out briefly 
the fects which are relevant to the matters in 
controversy between the parties. It is alleged 
that in August 1918 the Firm of Narain Das- 
Jaini Mal entered into a contract at Delhi 
for the pursbase of come pieee-gooda from 
ihe Firm of Jai Narain Babu Lal (the 
two firms may, to avoid -repetition of 
names, be deseribed bercinafter as pur- 
chacers and vendors  rgspeetively). The 
terms of the conirast were embodied in 
a document whieh the parties, adopting the 
vsuel phraseology of the Piece Goods Mer. 
chants, йекогїһе вв an ‘indent,’ The vendors 
assert that.in fulfilment of (heir part of the 
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contrect they offered the goods to the pur- 
chasers, but that the latter declined to take 
delivery thereof. Thereupon the vendors, in 
exercise of the authority conferred upon them 
by a clauce in the contrast, sold the goods in 
open market, and, relying upon an arbitration 
clause contained in the ‘indent’ providing 
for a referente of all the disputes arising out 
ofthe contract to the arbitration of two 
European merehants of Karachi, nominated 
an arbitrator and oalled upon the purohasers 
to appoint another arbitrator. The pur- 
ehasere, however, deelined to eomply with 
the request, and the vendors thereupon, 
availing themselves of the right given to 
them by the- arbitration elause: nominated, 
an arbitrator "on bebalf of the purchasers as 
well,” ў 

The purehasers retorted by bringing an 
astion at Delhi againet the vendors for a 
declaration that there was no complete eon- 
tract entered into between the parties, and, 
in the alternative, that the sontract, if entered 
into, was vitiated by fraud or misre presenta- 
tion practised by the vendors, and also for 
an'injunction restraining the vendors from 
appointing arbitrators or proceeding with the 
arbitration. This «ction, whieh was oom- 
mented in July 1919, was dismissed by the 
Subordinate Judge of Delhi in October 1920, 
who held that the suit as brought sould not 
le maintained, but that it was open to the 
plaintiffs (о wait until the arbitrators had 
made their award and then to bring an action 
for cancellation of the award, 


It appears that the arbitration proceedings 
sontinued during the pendency of that suit, 
and that the arbitrators made their award on 
д1в% January 1:91. On the 28th Jantary 
the present action was brought by the pur- 
sharers impeaching both the facium and the 
vilidity of the contrast and also the validily 
of the award, and asking ` the Subordinate 


‘Judge, Delhi, to set aside the award. No 


steps had been taken up to thattime to enforce 
the award in the Karachi Court, The vendors 
in their written statement eontroverted the 
allegations of the plpintiffs and maintained 
that the award was a valid transaction 
binding upon ‘the’ plaintiffs. Upon the 
pleadings of the parties the Subordinate 
Judge framed 14 issues, but has determined 
orl ihe first four iesuer, whieh are in the 
following terms ;— i 
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“1, Is the suit barred under sections 10 
and 11, Civil Prosedure Code? 

9. Istheaward bad by reason of having 
been made during the pendeney of plaintiff's 
previous deolaratory suit P ` 

8. (a) Is the suit not maintainable in the 
prezent, form ? 

(b) Is the suit for the cancallation of the 
award on the grounds alleged competent ? 

4, Assuming the eontract was made 
validly and was binding on parties, did 
the defendants reseind the contract and the 
te elanse eontained therein by re- 
selling the gocds and was th 
therefore, unauthorized P? ee 

Haviug decided all these issues in favour 
of the plaintiffs the learned Judge has passed 
a desres setting aside the award. Against 
this decree the defendants have preferred tho 
present appeal which has been argued at 
os length by the learned Advocates on both 
sides. - 

Mr. Sheo Narain for the appellants does 
not impugn the sonclusion of the Subordinate 
Judge on the first issue, bnt contends that tho 
plaintiffs have failed to establish that tho 
award is invalid or that the suit as brought 
by them is allowed by law. One of the 
grounds upon whieh the award was assailed 
and whieh has-found favour with the Trial 
Court wa that the arbitrators had become 
functi officio after the eommensement of tho 
previous action brought by the plaintiffs 
impeashing the contrast sontaining the 
arbitration clause, and that the award deli- 
vered by the arbitrators was ulira tires, In 
support of this contention our attention has 
been iavited to the rale enunciated in the 
well known case of Doleman v. Ossett Corpora- 
tion (1) which, to quote the placitum, is to 
the effest that, where an astion has been eom- 
menoed upon а eontract containing a provi- 
sion for reference to an arbitrator of any 
dispute arising under the contract and ig 
pending, nO application to stay the aetion 
having been made ог sueh application 
having been refused, an award made by 
the arbitrator under the provision for 
referenee upon the subjeat-matter of she 
astion, subsequent to the sommencement 
thereof, and without the eonsent of the plaint. 
iff, is inavlid, and will not afford a defence 
to the astion. 

(1) (1912) 8 K. B. 267: 81 L, J, К. : 

L. T. 681; 76 J, Р, 467; 191, @, à ol аа 
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- We have sarefully examined that jude- 
ment and we find that it lays down ouly tha 
proposition tbat an arbitrator has no 
authority to adjadieate upon a matter whieh 
has already been made the subjest of an action 
unless the person bringing the action вопвепів 
to the jurisdistion of the arbitrator, This 
proposition rests upon a round prinsiplə and 


its validity cannot be impeached. It is clear. 


that, when the same matter comes before two 
tribunals, a public tribunal appointed by the 
Sovereign and a domestis forum 'shosen by 
the parties, and no order is made staying the 
proceedings before the one or the other, the 
publie tribunal alone- must deside that 
matter ahd eannot be hampered by any 
adjudieation thereupon made by the private 
tribunal. Neither can that adjudisation 
be pleaded ав а bar ёо tho astion, nor ean it 
be allowed to affest the merits of the decision 
given by the public tribunal. An observed by 
Fletcher. Moulton, І, J., in Doleman's case (1) 

If the Court has refused to stay an aation, 
or-if the defendant has abstained from asking 
it to do so, the Oourt has seisin of the dis. 
. pute, and it is by its desision, and by its 
desision alone, that the rights of the parties 
sre settled, It follows, therefore, that in the 
latter саве the private tribunal, if it has ever 
«ome into existence, is functus officio, unless 
ithe parties agree de novo that the dispute 
shall be tried by arbitration, as in the case 
where they agree that the action itself shall 
be referred, There ваппоё be two tribanals 
each with the jurisdiction to insist on 
deeiding the -rights of the parties and to 
eompel them to ascept its deeision, То ‘my 
mind this is clearly involved in the proposi. 
tion that the Courts will not allow their 
jurisdistion to be onsted. Their jurisdiction 
is to hear and decide the matters of tho 
sation, and for a private tribunal to take that 
desision out of their hands, and deside the 
question itself, is a clear ouster of jurisdia- 
tion,” | Р 

The essence of the rule enunoiated in 
Doleman’s case (+) is this, The law does not 
permit the same question to be desided by 
a Court of Law as wellas by an arbitrator, 
and it is only when the dispute before the 
two tribunals is identical that a, decision 
given by the arbitrator must be treated ag 
ultra vires. Itis the identity of the disputes 
- before the two authorities whioh is the ratio 
of tho rule, in Doleman's: case (1), ard it is 


- would become abortive. 


nesessary to emphasiz3 this poiat basause it 
appears that the passage quotel ‘abova, when 
divoreed from its aontext, ia liable to be 
misinterpreted as laying dowa the broad 
proposition that when an aetion has been 
brought in respact of a contract containing ап 
arbitration clause and has not bsen stayed, 
then an award made by an arbiirator upon 
a dispute eoming within that elauso is ultra 
vires, aul 16 ig immaterial whether that 
dispute was ог was nota matter in contro- 
versy in the action. [ ean See no reason in 
prinsiple to extend the scopa of tha rale in 
the manner indiested above and fail to 
understand why the (Your of Law and the 
arbitrator should not go on simultaneously 
if the disputes before them, thongh-relating 
to the same contrast, are entirely distinct; 
Tn such a ease there is no- conflict batween 
the two jurisdistions, and no question eould 
arise whether the deeiaion of one tribunal 
should prevail as againsb.the decision of the 
other. There is, of course, the possibili' y 
that if the Court deeides against the factum 
or the validity cf the contract eontaining the - 
arbitration clause, the award of the arbitrator 
But that result 
sould not be attributed to any eonflio: 
between the decisions of the two tribunale, - 
because no such conflict is possible when the 
matters in eontroversy are not the same, but 
it would -be due to the fast that the 
desision of the Court cuts at the root ОЁ the 
juriadiotion of the arbitrator. 

There is no Statute Law in, support of the 
proposition that an award made after the 


'sommenagement of an action mast be treatad 


asipvalid, even though the award deals with 
a ques»on whieh is not a mattor in воп. 
troversy iu the aetion, and I know of no 
prinsiple of ‘law upon whish thia broad. 
proposition” could be reasonably defended. 
Mr. Moti Sagar for the respondents, however, . 
invokea the assistanee of esrtain -desided 


cases, and it is, therefore, -nesessary HIM 


examine them carefully in order to see ‘whe- 
ther they support his -sontention. ‘Now. 
Doleman’s case (1), which is the leading. ease 
on the subject, arose оці of an action which 
embraced all tbe disputes between the 
parties, and a perusal ofthe judgment makes 
it clear that the award dealt with the rights 
of the parties which constituted the subject- 
matter of the action. There was, therefore, 
a clear conflict between the two tribunals, 
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and the award wes rightly held to be invalid. 
The tame remarks apply to the ease of 
Ham Prosad Surajmull v. Mohan Lal Lach- 
minarain (2). Another case in the same 
volume, which has been sited before us, is 
that of Jokiram Kaya у. Ghaneshamdas 
Kedarnath (3), bub here again the suit which 
rendered the ‘award invalid covered the 
dispute referred to arbitration. The learned 
Advocate also relies upon the judgments of 
the Madras High Court in Appavu Rowther v 
Peeni Rowther (4) and of the Court of the 
Judicial Commissioner of Sind in Ramchand 
Gurdasmal у, Gobindram (5), but ‘in eaoh of 
these cases the award dealt with a matter 
which was included in the action. 

Not а single ease has been cited on behalf 
of the respondents in which an award was 
held to be invalid though it dealt. with a 
dispute whieh was differant from the 
subject-matter of an action before a Court of 
Justice. 

- Neither on principle nor on the authorities 
ean the general proposition be defended that 
the mere fact that a suit has been brought in 
respest of a contract containing a clause for 
reference to arbitration invalidates an award 
made in pursuance of that clause after the 
institation-of the suit, What has to be seen 
in eash case їз, whether the matters referred 
to arbitration have bean submitted to a Court 
of sompetent jurisdietion. The dostrine that 
an award made during the pendency of an ae- 
tion is invalid proeseds npon the principle 
that a Court of-law seised of a dispute cannot 
allow. an arbitrator to oust its jurisdistion in 
respeet of that disputs; but there oan be no 
ouster of jurisdietion if the dispute befora 
` the arbitrator is different from that before the 
Oourt, 1 must, therefore, hold that an award 
made after the commencament of an aotion 
ean be held invalid only if the aetion 
embraees the dispute decided by the arbitra- 
tor. Д6 must, however, be borne in mind 
that the above diseuasion proceeds upon -the 
- assumption that the Court has made no order 
staying the action, for 16 is clear that if the 
action has been’ stayed there can be no 
obstacle in the way of the award. 


t d i T tert. ds 
(2) 60 Ind. Cas. 895; 47 O. 762. 
(8) 61 Ind. Cas..380; .47. 0/849; 26 О, W. М. 62. 
(4) а ies Cas, 614; 41 M. - 116; 88 M, 1:7. Ми 
L. W. 248, 
C (6) 56 Ind, Cds, 160; 18 в, І, Е, 108. 
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Now, we have to sea how this rule affesta 
the award in the present ense, - А perusal of 
the plaint in the former suit brought by tho 
plaintiffs shows that they asked the Oourt to 
declare thatthe arbitration elause was not 
binding upon them, b:eause (a) the written 
proposal containing that clause was accapted 
by the defendants aubiess to certain sondi- 
lions not agraed to by the plaintiff, and did 
not, therefore, mature into’ a contrast; (b) 
even if the contrast was concluded between 
the parties it таз vitiated by fraud or. mis. 
representation prastised by the vandors and, 
sonsequently, was nos binding upon the 
purshaserse [tis eontended on their behalf 
that they also asked for a deslaration that 
the vendors had been gailty of a breach of 
the sontract  inasmueh as they did not 
import the goods from Europe as they had 
promised to do. Now, the plaint is very 
inartistioally drafted, but, taking the doou- 
ment as в. whole, I find that one of the 
representations attributed to the vendors, 
which was the main reason for impeaching the 
validity of the «oniraot on the ground of 
fraud or misrepresentation, was to the effect 
that they had stated that the goods would 
взще from Europe, bu that thas statement was 
false, and the goods never eame from Europe. 
The plaint is a rambling document contain- 
ing some averments not direstly relevant to 
the purpose of the action, but I do not think 
that it aan reasonably be interpreted as oon- 
taining a prayer asking the Court (о deslare 
that the vendors had been guilty of a breaoh 
cf the eontraet. Had the plaintiffs intended 
to do so, they would have asked for sonse: 
quential relief by way of damages, without 
which а mere declaration could not have been 
granted. In substanee the relief olaimed 
amounted to this; that tho arbitration proceed- 
inga be stayed besause the eontraot eontaining 
the arbitration clause did not some into exist» 
anee, or if іб сате into exietenos, it was not 
binding upon the plaintiffs, 

с Now, i$ із quite clear that the award does 
not ‘profess to determine the -question of 
either the factum .or the. validity of the 


` contrast, nor do I think that either of these 


matters was :within the cognizanca of the 
arbitrators. Their jurisdistion was circame 
scribed by the arbitration, elause which. ig in 
the following terms::— ‘Any dispute arising 
out of this agreament, whatever beita nature, 
shall, ubless amiéably settled, be referred. to 
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the arbitration of two Huropean. “merchants, 

2 This elause. assumes? 
that “there. was. & valid and binding 
sontract between the parties, aud that the 
arbitrators had sonsequently jurisdiction 
to determine the disputes whieh arose out 
of that eonirast, If either of the grounds 
impugning the sontraot is made ont, the eon- 
trast eannot be binding upon the plaintiffs 
and the arbitration clause .inoladed -ia 
sush eontract sannot be binding upon 
them, The arbitrators have no authority to 
determine any matter whish goes to the root 
of the sontract upon whish the very founda. 
tion of their jurisdistion rests, In Monro v. 


Bognor Urban Oounctl (6) a claim to resover ' 


damages for the alleged misrepresentations 
and to have the contrast declared void was 
held not to be a dispute “apon or in relation: 
to or in eonneotion with the sontrast" within: 
the meaning of the arbitration elause, and 
the same prineiple applies to the , present 
ease. I have, therefore, . no hesitation 
in holding that the words "any dispute 
arising out of this agreement” eannot 
inelude a dispute as to the facium or validity. 
of the contrast. 

The result of the above discussion is, that 
the award dealt with matters which were 
.not the subject-matter of the action, and 


it cannot be said that the arbitrators in . 


taking eognizance of those disputes enoroash- 
ed upon the jurisdietion of the Oonrt. The 
award eannot be held to be bad merely besause 
it was made after the eommensement of the 
action challenging the factum and the valid- 
ity of the eontract. 

Before proseeding further, I should like to 
make it elear that nothing ssid by me in 
the foregoing paragraphs should be taken 
to endorse the’ view that when an action has 
been commeneed in respect of a dispute, an 
award subsequently made in respeat of that 
dispnte must always be held to ba bad irres- 
pective of the final result of the action. 
Suppose, the action, as happened in this ease, 
is dismissed, and the decision of the Court 
does not affect anything determined by the 
arbitrators, is there any good ground for 
treating the award as invalid ? Should the 
defendant, whose rights have-not yet been 
adjudicated upon by the Oonrt, institute a 


suit to vindicate them or make a fresh. 


(16) (1915) 3 К. B. 167; 84 L. J. К. B. 1091; 112 
+ Fa T1969, 793. P, 286; 13 L, @. В, 48) 69 B, J, 848. 


referents to arbitration P It seams to me 
that the award which, during the pendensy 
ofthe suit, was, as i} were, in a state of 
suspended animation, should ravive as soon 
as the- astioa is dismissed withont dstermin- 
ing the mattera within:‘the terms of tha sub. 
mission. While making these .observations 
I am not unmindful of the dictum of Moulton, 
L. J., in Doleman’s case (1) that, if the Court 
has passed no order staying the astion, the 
Oonri has seisin of the dispute, and the 
private tribunal, if it has éver €0me into 
éxistende, is functus officio. Ths’ learned. 
Judge -was, however, dealing with a cas3: 
which, by reason of the action brought by 
the plaintiff and of the eounter-elaim made: 
by the defendant, brought the entire dispute 
between the parties before the Court, so that 
ifs judgment, whether one way or the other, 
was bound to deoide all the matters in cone: 
troversy without leaving anything for deter- 
mination by the arbitrator. Ooneequently; the, 
award сопа in no ease come into operation, 
and the dictum was, in the oireumstanees, 
fully justified. But I do not think that that 
dictum can be aseepted as an inflexible rule 
of Jaw applicable to all eases in which am 
award is made after the institution of a snit.. 
£ush a rule would in some cares lead to. 
an absurdity, If this rule is to prevail in 
every oase, then the only thing which a 
party dissatisfied with arbitration proseed- 

ings has to do, in order to render those 
proceedings infruetuous, is to institute w suit, 
however, frivolous it may be, and then the 
matter is automatically taken out of the 


hands of the arbitrator, and if he atill pro. 


eoeds and makes an award, that award ean. 
never be binding upon the person who has: 
invoked the assistance of the Court. I should 
be reluotant to endorse any rule whieh would 
lead to tbat «onelusion, and, without express- 
ing avy final opinion on the subjeet, I shoald 
say that the question whether the award 
made in-these circumstances would ultimate- 
ly have any binding force must depend upon 
the result of the suit. It is, however, 
unnesessary to pursue this subjeet any. 
further, besause the award in the present 
case does not deal with any matter sub- 
mitted to the Court, and eannot, шерш»; 
be held to be void. : 

Nor-am I prepared ёо aceept- the view that 
ihe verdors rescinded the sontrast when they 
re-sold the goods; and: "thereby put ‘an end tg 


Val. LXIX] 


the arbitration clause which alone could 


empower the arbitrators to determine the 
The contention : 


dispute between the parties. 
of the plaintiffs in this sonnestion may be 
summarised in a few words: 
vendors, taking advantage of the purchasar’s 


default to pay for, and take delivery of, the’ 


goods, re-sold them and thereby ressinded the 
sontraot. ` Consequently, the arbitration elause 
sonbained in the contract also disappeared, 
and there was, therefore, na provision for 
referense to arbitration. That being the 
care, the arbitrators had no authority to 
determine the dispute, and the award made 
by him was ultra vives, 

- Now, it may be that the effect of a re-sale 
under section 107 of the Indian Contract 
Ast is to rescind the contract, but етей then 


it cannot be said that the eontract is 


rescinded in ils entirety. . For it is elear 
that if the resale results in a lose, the 
vendors. are entitled to sus for damages, 


and this remedy springs from the contract. 


It is, however, unnesessary to enter upon a 


discussion of tbe question whether, irrespes- 


tiveof the provisions of section 55 of the 
Indian Contrast Act, an unpaid vendor ean 
be deemed .to  reseind the sontrast by 
merely re-selling the goods under section 
107; and whether, if the re-sale has 
that ‘effect, the rescission of the eontract exe 
tinghishes all the rights whieh flow from the 
contrast. 
case the: vendors -neither rescinded the eon- 
trast under section 55, nor re-sold the goods 
under the statutory power eonferred by 
settion 107 of the Contraet Aet. There sale 
made by them was in aecordanse with the 
following atipulation contained in the eon. 
trast :— 

“The goods shall be paid for and removed 
within fourteen days of the date of arrival 
thereof in- the seller's godowns after whieh 
period they shall be at the purehaser’s risk, 
and ‘if not paid for and taken delivery of аз 
hérein stipulated, the same may at any time 

< thereafter be sold by the sellerseither by publie 
auction or private sale or partly by private sale 
on aeeount and risk of the purehasers, and any 
loss or expense sustained or incurred thereby 
shall be borne and paid by the purchasers 
who shall accept the sales so made as good, 
valid and binding on them, and shall- further 
accept the rates obtained at such sales as 
fhe true measure of loss oeeasioned to the 


INDIAN OAREN: 


JAI NARAIN- BABU LAL t. NARAIN DAS>JAINI MAL; 


The unpaid : 


There can be no doubt that in this 
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sellers by the purehasers’ default." 

Now, the cdntract itself does not expressly 
empower the vendors to resoind tha contract, 
nor is there anything to show that they, as 
a matter of faet, reseinded the eontraot, 
Mr. Moti Sagar for the respondents oon- 
tends that the effeat of a re-sale under 
ап express power .reserved by the con: 
trast is to reseind the contract, but he 
frankly admits that he is unable to site any 
authority in India in support of hia oone 
tention. He, however, relies ubon the judg- 
ment in Lamond v. Davall (7), whieh shows 
that where goods" are told on condition that, 
if they, are not paid for at a time specified, 
the owner may re-sell them, such sale is oon: 
ditional and not absolute, and that if the 
vendor exercises the power of re-sale, he 
cannot hold the defaultirg purehaser liable 
for the full prise of the goods. It appears 
from the judgment of Lord Denman, С, J. 
that he was of opinion that a power of re-sale 
implied a power of annulling the firet cale. 
That judgment was delivered in 1847 when 
there was no statutory provision in Englard 
authorising an unpaid vendor to rescind the 
contract, and the rights and duties of the 
vendor and purchaser were regulated by the 
Common Law as expounded in deeided eaces. 
The law on the subjest has sines been 
sodified by the Legislature in rection 48 
(4) of the Sale of Goods:Act, 56 and 57, Vio., 
Obap. 71, which provides that, where the 
seller expressly reeerves a right of re-sale 
in ease the buyer should make default, and, 
on the buyer making default, re-cells the 
goods, the original contract of eale i is thereby 
rescinded, but without prejudice to any 
claim the seller may have for damages, 

It is, therefore, elear that, so far as the 
English Law is concerned, when an unpaid 
seller of goods re-sells them under an ex: 
press power reserved by him, he thereby 
reseinds the contrast, We are, however, bound 
to determine questions of this kind by 
refereneo to the Indian Contract Aet nnd not 
to the inglish Law, and that Aet sontains 
no sueh provision. Even seetion 107, whish 
deals with a re-sale, not under an express 
power but under a statutory power does not 
say that sueh re-sale puts an end to the соп» 
trast. There is no valid reason why an 


(7) (1847) 9 Q. B. 1080; 72 R. В. 502, 16 L, J, QB 
186; 11 Jur, 266; 116 И. R, 1068, 
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unpaid yendor should not re-sell the goods ‘оп. 
acsount and riek of the purehaser" as specifi- 


. td in the. contract, and enforee, at the same. 


time, allother rights given to him by the. 
contrast in so’ far as those rights. are | not 
affected by the re-sale. { 

- It is, argued that; as the arbitration clause 


‘itself provides that ' ‘the arbitrators or the 


umpire -shall have inter alia the power to. 
award that the goods be aesepted by the 


' purchasers with an allowanee," the parties- 


БЕ 


contemplated that the arbitration could take: 
plate only if the goods, were still in the 
porsession of the vendors; otherwise, how 
eould the arbitrators direst the vendors to 
deliver the goods to the purehasers Р The 
Bhorb answer to this argument is, that the 
eontraet nowhere makes it a condition pre-. 
eedent to the arbitration clause coming into. 
operation that the goods should bs in the, 
possession of the vendors, The sentence 
quoted above only means that, in case the 
goods are still available, the arbitrators may, 
if they like, order the ‘purchasers to take: 
them on payment of such prise as may, in 
the circumstances, be considered proper. 16 
does not, "however, exhaust the authority of, 
the arbitrators, nor .does it furnish any 
ground for holding . that - the other powers 
conferred upon them by” the. contract cannot 
be exereised in the-event of the re- -B8le of the. 
goods, by the’ vendore, : 
. In view. of the terms .of the insani: I 
eonsider that the re sale by the vendors, in 
pursuanee of the stipnlation quoted above, 
did not annul the eontrast. Lt, therefore, 
follows. that the award eannot be, set aside 
on the ground mentioned in the fourth issue, 
Coming now to the question whether ‘an 
action san be brought to set aside an award 
made without the intervention of a Court, or 
whether. the, sole ‘remedy of а party dis. 
eatisfied with, sush an award is to wait until 
his,adversary reaks to enforee it by the 


' gummary process . prescribed by the Indian- 


Arbitration Aet, 1X of 1899, and then to eon-, 
test it by filing euch objections, 88 are allowed, 
by the law.. І am not prepared to secede, 
to the contention that the remedy provided by. 
the aforesaid Statute is the exelusive remedy 
and that it debars a. party . from bringing an. 
action . to. impeash the award. Seetion 9, 
Civil Prosedure Code, enacts that the Courts 
shall,.subject.to the provisions, contained -in 
the’Oode, have ‘jurisdiction : to try: all i anits ‘of 
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a eivil nature except suits which are єх: · 
preesly or impliedly excluded from the 
cognizance of the Courts. It із eommon. 
ground tbat there is no law which expressly. 
debars a Court. from entertaining an action. 
to’set aside a private award (whieh astion is. 
undoubtedly one of a civil nature), but it is. 
contended that the Legislature by enasting in. 
the Arbitration Ast a special procadüre rela*- 
ing to private awards impliedly intended. 
to take away the remedy by action, . 

There’ is some divergenca of jadieial : 
opinion on the question whether the Court... | 
dealing with a private award under tbe pro-. 
visions of the Arbitration ‘Асі has juris. 
distion to determine dispute as to the 
factum or the validity of tha eontract son-: 
taining the arbitration slauss, bat, even 
if that Court can entertain and determine 
objestions going ёо Һе root of the seontract, 
there gan be no doubt that the Ав+ itself 
does not provide for an appeal from the, 
judgment of the Court on those objestions, 
It is true that section 104 (f) of the Civil 
Prosedure Code provides for an appaal from 
an -order filing or refusing to file an award 
made without the intervention ОЁ. а; Court, 
but в eomparison of paragraphs 20 and 21 of. 
the Segond Sshedule, the Civil Procadure. 
Oode with the eorresponding sections of. the 
Arbitration Act shows that, whilea Court. 


‘dealing with a private award onder. the 


said Schedule makes an order. filing or 
refusing to file an award, no such order is; 
ever made by the Court aating under the 
Arbitration Act, The fling of the award unden 
that Statute isa ministerial ast and is. done 
by the arbitratora, йе section, 11, sabs 
sestion (2); and unless the award is. 
remitted under section 13, or səb -aside 
under sestion 14, it b:comes enforczable 
as if it were a deosrea of the Court, tise 
section 15. Whether the Court. rejecta 
the’ objections to the award or accepts them, 
it. seems that the order made бу, іб is not, 
ealled an order filing or refusing to fils 
the” award. The Court, therefore, never 
passes an order of that description, ard, 
sonsequently, its decision on the objections. 
is not appealable under any law. ‘This is 
the view. taken by the Oalentta High Court, 
in Campbell and Oo. y. .Jeshraj Giridhari 
Lall (8),: the Ош Oourt of Lower Ваша 


(в). 45 тай, Cos, 637; 46 0, 502, m 
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in P, W, Ripley v. V. J. Nahapiet (9) and the 
Sind Court in: Kewalřam -Ghansham Das v. 
Dorald Graham and 05 (10);'a -diseordant 
note har, however, been struek by the 
‘Allahabad High Oourt in Naineukh Das- 
‘Nagar Му. Gajanand-Shyam Lal (11), 
but, “with "all respect to the learned J udges, 
T-am* unable to eoncur-in their decision. 
They distinguished the Osdlentta oase on 
the ‘groand that the award in that eave was 
filed By thé Registrar of ‘the Court, “but it 
is ‘doubtfal whether the distinction is justi: 
fied Љу any observations eontained in the 
judgment. --Bo- that ^as it may, the real 
‘question "is, whether there - is any provision 
‘in the-Agt Paquiring ths Court бо make ап 
‘order: filing or refusing-'to file -an--award. 
My answer to this question is in the negativo, 
I fally- endorse the view expressed in: the 
"Allahabad case- that “‘ib-is slearly desirable 
‘On -yery “ground that saeh an order, as 
‘thio’ опе "nex їп question, (namely, an order 
refusibg to‘file’an award) should ba open to 
review in the-High-Gourt. and that’ thin 
"Ooür& should, ay far as- póssible,.aontrol the 
'Qourts balow проп · questions of priüwiple 
‘dnd práetiee-ürising out of. arbitration pro- 
'Seedings, keaping іп -mind tha sattled 
"prineiple'that the decisions of law and of faat 
by arbitrators, if honestly and regalarly 
reached, ‘sannot’ be re opsned." Bat, as 
-pointed out by Шога Bramwell in Sandback 
Oharity -Tristess and North Staffordshire 
‘Railway, In re- (19(: “An eppeal does 
not exist in'the nature of things, А right 
‘of appeal from any -desision of any tribuaal 
must be given by. express enaetment," A 
right‘of appeal -is a ereaturs of Statute, and 
in order to:8ustain -an appeal it must be 
elearly: shown ‘that the law confers a right 
of: appeal, : m 
‘+ Upon-an examination of the. varions pro- 
visions of-the Arbitration Act I am of opinion 
'that^an-order:adjudicating upon objeations 
-to.fan “award is nowhere 'deseribed as an 
;Grder-flling or refusing to file an award, 
7 -though-there can b» . по doubt that sush 
-an ‘order is in substanse similar to the 


-(9):17 Ind, Cas, 902.6 Bur. L, T3155; 6 L. B. В, 88. 
(10) 10 Ind. Cas. 211; 6 8, L. В..61. RO 
(11) 61 Ind. Oas. 262; 43 A 348; 19 A, L, J. 182, 
(12) (1878) 8 Q. B. D. 1; 47 L. J, Q. В. 10; 37 L. T. 
:801; 20 Wi В, 220! . . | 
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“corresponding order passed under the .pro* 
visions of ‘the Civil Procedare Code, Thet 
bsing ‘the ease, I do not think that tho 
Legislature contemplated that a parsona 
affested Љу ʻa private .award should ba 
restristed ‘to the remedy by way of an 
applieation under section 14 of the Ast, and 
that the right of aetion given by seation 
9 of tha Civil -Proeedure Ode, should bo 
taken away. Аб any rate, it is for tho 
appellante, who seek to deprive the plaintiffs 
of their right of-recourse to a Court of Law, to 
establish their sontention, and I do not 
think that the mere fast that the Arbitration 
Ast prescribes а prosedure for enforeing 
or setting aside a private award: «en ba 
accepted ay-an indioation of the intention 
of the Legislature to depriva a рәгзоп o^ 
his Tight of astion, It mast ba remembarod 
that а2 snit - undoubtedly lies to enforea an 
award, and'6here is no valid reason why-c 
eorrelative -Bait to set aside an award should 
not lie, · - : á 


In England the Oourts-ofiquity enter- 
"fáinéd-smit$--tó seb :nside awards on cortain 
equitable grounds, “In eassa of fiaud, 
mistakh-or adsident, Courts of Equity may, 
in -virtue of their general jurisdietion, 
interfera -to set aside awards upon the 
same principles, and for the same reasons, 
whioh justified their interference in regard 
tò ‘other -matters, where thera is no 
adequate remedy а6 law. And if there ha 
no Statate to the eontrary, an agreemant by 
tha party oo entering into an arbitcation, 
not to bring any action or-suit in ‘equity 
to- impeach the award made under it, was 
‘held not:to be obligatory, if thera wera in 
faci, from frand, or mistake, or aacident, or 
otherwise, а -good ground to impeach it or 
to require it to bə set aside.’ (Storys 
Equity Juti:pradenos, -IIL Edition, page 614, 
sec‘ion 1451). "That the Indian Lagislatare 
reojgnises -thas a soit of this eharaster oan 
be- brougat is slear from tha- fast that 
-Articole 17 (rv) of the Second Schedale to tha 
Court ‘Feas- Ast pressribss a Oourt-fea of 
Ез 10 for a suit to set asida an award. 

Turning to the oase-law on the subject, I 
find that there are several authorities in favour 
‘of the view ‘that ‘tha remedy praseribed by 
the Arbitration Asi is an alternativa remedy 
and dos:in35 farnish à bar to the entertain. 
mant of a regular suit to act asida an award, In 
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Radha Kissen Khetry v. Такт: Ohand Jhawar 
(18) a “Division Bensh of the Oaloutta High 
Court held that a suit lies to set aside an 
award on gueh grounds as, that the contract 
was never mide or is not enforceable by reason 
of fraud, mistake or surprise, The judgment 
in Matulal Dalmia v. Ram Kissen Dass Madan 
Gopal (14) lays down the rnle that a question 
‘pueh as the factum of the contrast, whieh goes 
о ће root of the jurisdistion of the arbitra. 
tors, should be'tried in a regular suit. Indeed, 
the judgment of the Single Bench allowing 
an applisation under sestion 14 of the 
Arbitration Aeb to set aside an award was 
reverséd, and the party ehallenging the 
submission was direeted to bring an action 
бо set aside the award. The Ohief Court of 
Lower Burma in Lu Tha v. Ma Shwe Me 
(15) and the Jndicial Commissioner of 
Upper Burma in Maung Kyan Pon v. Maung 
Yan Nyein (16) also affirmed that proposi- 
tion that ‘a suit to set asidea private award 
is entertainable by вњ Court under seotion 
39 of the Specific Ralicf Aot. Indeed, in tha 


latter sase the main--ground upon which. 


the award was impeashed and whieh was 
considered by the Court was, that the award 
was made by only two of the three arbi. 
trators and that the third had neither 
‘agreed to nor signed the award, ` 

‚ The judgment of the Bombay High Court 
in Valley Mahomed v. Datiubhoy Hassam (17) 
contemplates that a suit of this cnaraeter 
can be maintained provided that the re- 
quirements of sestion 39 of the Indian 
‘Specific Relief Ast are fulfilled. In that case 
опе of the parties to the submission 
instituted а suit in the Indore Court to 
‘recover a certain sum of. money on the 
basis of anaward made in his favour, and his 
adversary: then brought an aetion on the 
Original Side of the High Court: to have the 
‘award. declared null and void and for an 
injunetion restraining the defendant from 
‘proseeding with this tuit at andore. The 
, Trial Judge decreed the suit, but on. appeal 
.his,. judgment was reversed, not on the 


| (18) 56 Ind. Сав, 541; 24 О W. N, 454; 81 0,1, J. 


88, 

“" (14) €9 Ind. Cas, 668; 47 C, 866, 
: (by 8 L. B. R, 4. E ' 

.- (46) (1897-1801) 2 U. B, R, 10. . 
(17) 25 В, 10; 2 Bom, L, R. 907, 
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ground that а snit- of that deseription did 
not lie; but on the ground that the: require: 
ments of seetion 39 of the Indian Spesifie 


. Relief Act had not been satisfied. Indeed, 


Sir Lawrenee Jenkins, in delivering the 
judgment of the Division Bench, pointed 
out that а plaintiff suing to have & private 
award adjudged void ‘or voidable -must 
establish three points: (1) that the award is 
void or voidable, (2) that he has reasonable 
apprehension that such instrument, if left 
outstanding, may cause him serious injury, 
and (3) that the Court ought, under the 
eircumstanees of the case in the exereise . of 
its descretion to adjudge the award void 
or voidable and order it to be delivered up 
and sanselled, | 

We hava not baen referred to a single 
authority in support of the eontention that 
a-suit to set asidea private award sannot 
ba entertained. The judgment of the Lower 
Barma Chief Court ia Shwe Hpn v. Ma Ohit 
Nyein (18) deals with ‘a suit to sab. asida 
an award mada” under the supervision of 
a Court which, after hearing objections, had 
pasisd a desree in. as»ordane) with the 
award. Therecan b» пэ doubt that au action 
could not ba enterjained. to challeuga ап 
award of that sharacier. : - 

Оз gensral prinsiples, аз well as on tha ` 
authorities, I hold that а person dissatisfied 
with an award mide without ‘the iater. 
vention of a Court of ‘Juatisa is entitled to 
bring anaetion to set itaside on the grouad 
that no eontrast providing for a raferanca 
to arbitration was made, or that the вол: 
tract, if made, was not enforcsable by reason 
of #гап і ог misrepresentation, -and that he is 
not bound to-have recourse to the Court 
dealing with the award under the Arbitration 
Aet, The question whether һө. сал maks 
‘the missonduet or sorruption оЁ ће arbitra. 
tor one of the grounds of his attask~in hia 
‘astion is a debatable one, 16 may be coneaded 
that this matter ean be appropriately Зее ай 
оп an appliention under seetion 14 of the 
Arbitration Aet, , and it the-action rests 
solely on  missonduct эпа · sorruption the 
Court: would probably be justified in deelin- 
ing to exereice its digeretionary jurisdiction 
‘ander seetion 39 of the Spesifie Relief Aet 
in favour of a person who has another 
. (18) 66 Ind. Cas, 677; 10 L. В, В, 106; 18 Bur, І, 
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Yemédy open ‘to him, a remedy ‘whieh is 
specially designed for the speedy determina. 
tion: ofa dispute relating - to the eonduct of 
arbitrators, Our attention has not, however, 
been invited to any authority. in support of 
the abstrast : ‘principle that a Court is 
presInded from entertaining a suit impeaoh: 
ing an award on the ground of missonduet 
or corruption. ' The judgment of the Madras 
High Oourt in. Ohintamallayya v. Thadi 
Gangireddi ` (19) - ‘relied? upon by Mr. Sheo 
Narain is elearly distinguishable, 
ease one of the parties affested by the 
award ehallenged its validity on the ground- 
that ‚tho submission had been revoked, and, 
after obtaining an adverse verdict from the 
Court “to whieh his adversary applied for 
enforeing the award, instituted а suit for 
the cancellation of the award. The learned 
Judges rightly held that the plaintiff was 
bound by the: -prévious’ desision and was 
preeluded from .re.sgitating the question. 
That ense is no. authority for the proposition 
that the only remedy open to a ‘person 


affeeted by a private award is by way of - 


an.applieation to the Court ealled upon to 
enforee the award, and that hé is preeluded 
. from bringing an action to impeach the 
&ward:on. the ground of. miseonduet when 
that.matter.has not already been desidéd 
Љу a. Court of Justice. ‘It will bà observed 
that the: Judicial: Commissioner of Upper 
Burma in Moung Keyan: Pon v. Moung Yan 
Neyin (16) not only entertained a suit to 
set aside an award but also: adjudicated, 
`` проп a question relating to the proseedings 
of the arbitrators, which is one of the matters 
-to be determined) ordinarily by the Court 
which is invoked to enforee the award by a 
summary process, .' 

So far as the action brought by the 
plaintiffs is. coneerned, the main ground of 
‘attadk relates to’ the factum and validity 
of tlie eontrast, and if such an action ean 
be-brought, and -1 sonsider that it is not 

2 "prohibited by law, there is no cogent reason 
why the question of misconduet. or corruption 
‘shonld be exeluded from its scope, and why 

.the plaintiffs should bg asked to invoke two 
separate tribunals for obtaining an adjudiea- 

‘tion, upon their objeétions to“ the award. 
“The learned Advocate for the appellants has 


(19) 20 M, 82, 7. M. L, J, 61; 7 Ind. Deo, (м. в.) 68, 


In that: 


not sited any authority whieh would support 
his eontention and I. must, therefore, hold 
that the suit as brought by the plaintiffs 
is not open to any legal objection. 

The question whether the plaintiffs have 
complied with the requirements of section 
39 of the Speeifis Relief Act need not detain 
us long. A perusal of the plaint makes it 
clear that the suit brought by them is one 
contemplated by sestion 39 of the Spesific 
Relief Ast, and that the prayer for s 
deslaration that the award is not binding 
upon them is merely ancillary to the main 
relief sought by them that the Court may 
order the award to be delivered up and 
eanselled. Thera can be little doubt that 
the award, if left outstanding, would cause 
them serious injury, and that they have a 
reasonable apprehension of that injury. The 
only question is, whether they should have 
waited till the filing of the award in the 
Karaehi Court and sontested i& by making 
an application under seetion 14 of tha 
Arbitration Act. The Trial Judge has held 
that, in the oircumstanees of the ease, they 
were not bound to wait for the filing of the 
award and considering that the main issue 
between the parties ean be properly tried 
in a regular suit, vide Matulal Dalmia v. Ram 
Kissen Dass Madan Gopal (14), and that any 
desision whieh may be arrived at in the 
summary proseeding under the Arbitration 
Act would probably not ba open to appeal, 
I do not think that the Oourt of Appeal 
should interfere with the diseretion exereised 


"by the Trial Court. 


The result is that, while I hold that the 
suit brought by the plaintiffs was rightly 
entertained, | am of opinion that the award 
cannot be impeashed on either of the grounda 


‘desided by the Subordinate Judge in their 


favour. They, however, attacked the award 
also on other grounds, but thelsarned Judge 
has neither investigated nor decided thoss 
matters. The appeal is, therefore, allowed 


.and the case’ is remitted to him for re- 


decision. The costs inourred by the parties in 


“this Oourt shall be oosts in the cause. 


Oamesetn, J.—I eoneur with the learned 
Chief Justice in holding that the appeal 


' must ba allowed, and the case remanded 


for re-desision on the remaining issues framed 
by the lower Court, 
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I do not interpret the plaint in the first 
astion as containing a prayer for relief on 
the ground that the defendants had not 
performed their part of the sontraet. What 


was sought was a declaration that there had 
been no submission besause no sontrast 


Н 


containing an arbitration clause had bsen 


entered into by the parties, or because the 
-gontrach was bad on aeeount of fraud or 


misrepresentation, and the Oourt was asked 


_ to restrain the arbitration from procseding 
for that reason. 1 agree that the question 
whether there was a contrast aud a valid 
eontrast was outside the вворе of the arbitra: 
tion, and that the award of the arbitratora is 
not invalid merely because it was made 
during the pendeney of the suit, To hold 
that this must always ba the effect of the 
institution of a suit on the contract sontain- 
ing the arbitration slause, irrespeative of the 
relief elaimed, stretehes too far, in my 
opinion, the rule laid down in Doleman v. 
Ossett Corporation (1) and adopted in several 
cases decided by the indian Оопгів, 


Nor do I think that in ‘this caae the ` 


arbitration clausa besame ineffective and the 
award, in sonsequence, invalid by the vendor's 
re-sale of the goods, sinsa neither under the 
terms of the eontract, nor by any provision 
of the Indian Contraet Act did the ra-sale 
annul the contract. ; 
There is good authority for holding tha 
в separate suit lies to set aside an award 
under the Indian Arbitration Aet on the 


ground that the agreement containing the. 


pobmission was bad, and I agree that tbe 
present suit is not open to legal objection on 
that account. 1 вопсог, too, with the learned 
Ohief Justice in his finding that in this 
partieular instance there is no eogent reason 
,why the plaintiffs should not also attack 
.the award on the ground of misconduet by 
the arbitrators. : 

. The argument that the plaintiffs have not 
complied with the requirements of seetion 
69 of the Specifio Relief Act has been 
disposed of effectively by the learned Chief 
“Justice and I have nothing to àdà to what 
he has said, ` 


uk Appeal allowed, 
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NAGPUR jUDIOIAL COMMISSIONHR’S 
COURT. ve 
MisosupANEOUS Ürvir, Avesat No, 24 or 1921, 
June 19, 1922, ' 
Present : —Mr, Kotwal, A. J. О. 
Musammat RAJRANI— 
APPELLANT 
` versus 
Mr, BHAGWANDAS— 
RESPONDENT. : 

Guardian of property —Qualifications — Parda-nashin 
lady, whether can be appointed—Appeal against 
appointment of guardian—Remuneration and security, 
questions of, consideration of. 


The appointment of a person, as guardian of a 
minor's estate, who does nob understand the prinoi- 
pal part of the business of.the estate and who would, 
therefore, have to depend upon the advice of an 


_assistantis not advisable. -[p. 600, col. 1.] 


The mere fact that an applicant for the guardian. 
ship of a minor's estate is a parda-nashin lady would 
not disqualify her from being appointed. guardian 
of the estate. [р. 599, col. 2.] 

Jaiwanti Kumari v. Gajadhar Upadhya, 10 Ind. Cas, 
3884 38 C. 788; 150. W. N. 676; 14 O0. L, J. 223, 
followed. | - 

But if, looking to the nature of the business apper- 
taining to the minor's estate, it is probable that she 
would not be able to manage it with the greatest 
advantage to the estate, and would have to depend 
upon her relations and servants, her appointment as 

uardian of the estate would be inadvisable. 
p. 599, col. 2.] 2 

Where in an appeal, the advisability of the 
appointment of a guardian is to be considered, the 
questions of his remuneration and security can also 
be considered. Гр. 600, col. 1.] d 

Appeal from an order of the Distriet Judge, 
Jubbulpore, in Misoellaneovs Judicial Case 
No. 74 of 1919, dated the 15th April 
1921, 1 

Messre, И, Gupta and 9. Т. Subhedar, for 
the Appellant. 

Sir B. К, Bose, Mewers. К. В, Gupta and 
M. B. Kinkhede, for the the Respondent. 


JUDGMENT.—This appeal arises out of 
proceedings upon the application of Rai 
Bahadur Jiwandas to bs appointed guardian 


‘of the property of Ratanchand, А minor, 


who was the ecole surviving member ofa 
joint Hindu family consisting of his deceased 


-father, Bholanath, and himself and holding 
-anosetral property. 
-were appointed guafdians of: the . minor by 


Jiwandas and two others 


Bholanath by a testamentary instrument. It 
was alleged that the other guardians did not 
wish to join the applieation, The applieation 


‘was opposed by. Musammaé, Rajrani, the 
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minor’s mother. One of her pleas was that 
the minor's estate being joint anssstral prop- 
erty Bholanath had no right to appoint 
а guardian thereof, This plea was acsepted 
by the Court below and the applieation was 
dismissed. Jiwandas appealed and this 
: Court desided that Bholanath was not com. 
petent to appoint the applieant a guardian 
of his minor son's property. This Court, 
А however, desided that it was competent to 

the Court below to appointa guardian itself, 

if 16 was necessary in the interests of the 

minor, and the ease was remanded for a 
consideration of the question of such appoint. 
ment. The elaimsof Jiwandas and Musam 
mat Rajrani were left open for eonsideration, 
After remand Jiwandas withdrew hia claim 
and, at the same time, prayed that the estate 
should be put under the management of the 
Oourt of Wards. This prayer was supported 
by the two other guardians appointed by 
Bholanath who had refused to apply for the 
guardianship themselves. They, as well as 
Jiwandas, objected to Musammat Rajrani on 
the ground of her being parda-nashin, young 
and illiterate and surrounded by evil advisers. 
Musammat Rajrani opposed their prayer and 
pressed her own elaim, Without any attempt 
to go judisially into the merits of Musammat 
Rajrani’s slaim, the Officiating Distriet Judge 
appears to have formed an opinion adverses to 
her, as appears from the following oxtraet 
from his letter, dated the 2166 December 
1920, addressed to the Deputy Commis. 
sioner :— 

"Е. B. Seth Jiwandas now does not wish 
to be appointed guardian and he and the 
other nominees of Bholanath wish the Court 
of Wards to interfere. It appeàra to me that 
the widow Musammat Rajrani would not ba 
capable of runniog the estate euscossfully, 
she would beliable to get into the hands of 
interested--agents, On the other hand, I 
doubt whether the Commissioner would wel- 
eome the addition of another large estate to 
the Oourtof Wards. Proper supervision of 

“a non-official guardian by this Court would 
in the ease of such a largo estate be 
impraetieable. І would, therefore, suggest 
that you aecede to my proposal to appoint 
you guardian, Theestate may bo effisiently 
looked after by а manager under your 
eonirol." 

In reply to this letter the Deputy Commis. 
sioner expressed his willingness to be 
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aponinted the guardian Tho District Tudo’: 
successor then pointed out that the busined: 
of the minor was largely à mercantile kend: 
one and the Deputy Commissioner may до. 
have been aware of this when he expreu:ot 
his willingness to aeoopt the gnardianshio 
Tn reply, the Deputy Commissioner statac 
that he had very little knowlaao or notitudc 
for mereantile business and that his contro! 
would be of an amateurish nature and the’ 
possibly for the next few months he woult 
not be able to devote any special attentio: 
to the estate but that if with knowledge o. 
this limitation it was eonsidered that h: 
sould serve any useful purpose as guardiar 
he would undertake the duties but that i 
any other satisfastory method of manavinc 
the estate воо be found he preferred the; 
it be adopted, This letter was then dis 
eussed with the Pleaders of Jiwandas anc 
Musammat Rajrani and orders were reserved 
The. order sheet of the 14th February 19291 
rhows that after this the District Judgr: 
discussed the question of the appointment о! 
the Deputy Commissioner with that office: 
personally. What the díseuseion was doss: 
not appear on the reeord. In the meantime, 
on the llth February 1991 Musammat 
Rajrani filed an apolieation praying shat 
Mr. Raj Bahadur Bhargav be appointac 
guardian or manager and objecting to thc 
appointment of Mr. Zakirali es he was 5 
Muhammadan and had no ‘experience o! 
money-Isnding business. Apperently, therc 
must have been mention of the latter't 
name её one of the disoussiono 
though the resord does not diselose thc 
fast, 

On the 15th February 1921 the District 
Judge passed his order. After referring 
to the faets of the withdrawal of Jiwandas's 
applisation and the apolisation of Musammat 
Rajrani, his order proaesds: — 

"In the meantime, however, the question 
of appointing the Deputy Commissioner 
as guardian under the Aet was suggested 
and this  offiser has expressed his 
willingness to aseept his appointment. 
16 has been explained to him that the 
business of the minor is largely a mercantile 
one, for the sonduet of whish a special ad hoc 
manager will haye to ba appointed under him, 
Oertain other names of individuals hava beon 
mentionsd by Counsel to me as possible man.. 
agers of the estate while on the ith inctan:. 
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во application.-has been reseived - ‘from property and that he had no objestion. to. 

-Mutammót Rajrani requesting that Mr. Raj the sopointment. of Musammat Rajrani as. 

~. Bahadur Bhargav, B.A.,LL.B ,Pleader, should guardian of the, minor’s parson.. Митт 
be appointed: manager of the estate, None Rajrani’s Pleader claimed that sho’ alone. 

-of these suggestions as regards individuals and по other. person had the right to'be `-. 
have, however, been unanimously acsepted appointed guardian of the property as well . 
Jy. the various parties eonserned in thé ease. . as the person, that she should be appointed · 

| :1."In mý- opinion, far the most satisfactory gach and that an indépandent parson máy, be" 
"wray-to deal with the case is. fo appoint: the appointed by the Оопгё as manager ofthe ... 
"Deputy- Commissioner, Jubbulpore, аз “һө “property . and business, ^ The. ‘District ... 2i 

. guardian under the Aet.of the person and the Judge's order sheet of this date states :— .. . 
"property of the minor Ratanehand, That . “Statement of Counsel recorded. I reserve: Hon 

‚ Offiser. is in а mush better position than this orders “until ‘to-morrow ‘on the point.asto 
‘Court ‘to deside as to the particular individual , whether an independent guardian should’ be’ 
*who' should -be entrusted with the actual appointed or Musammiat- Rajrani should’ be 
«management of the estate nader him and I appointed with à manager under her. Counsel 
 eonseive that it will be possible for. the on both sides state that they do not desire to 
‘Deputy’ Commissioner to’ exercise effestive offer any evidence on this point, I do not і 

^"sontrol through sueh manager without- being see my way to sanetion:Mr. Sheo Pershád's - 
any appreciably great addition. to his offieial application for a Oommittee. .16 seema to 

. duties.” - — S аы me that the interests of the estate oan 
+ Hethen formally appointed the Deputy best be served by’ seeuring the appoint. 
‘Commissioner. ав ‘the guardian under the ment of а guardian with the least possible 
.Guardisens and Wards Aot. On the lOth delay." i ; 7 iy 
Marsh- 1921 the Deputy Commissioner applied On the Ist April 1921 the District’ Judge 

`_ for. discharge from the guardianship on the decided against Musavimat Rajrani’s elaim: 

: ground that thé work involved was likely . to ‘He wrote :— AU ^n 
-be mush- heavier than he -antisipated. and. “The precise point at present before me is 

"also of a nature unsuitable in.many respeots whether. Musammat Rajrani’s sppliestion 
for a Deputy Commissioner to. deal with. that she herself should be appointed should ` 
"Notiees were thereupon issued to the parties bea ~ sanetioned or. that an’ independent 

; for appearanee on the 29th, March 1921. In gentleman.should be appointed as guardian. 
"the meantime, Jiwandas’, Pleader.filed an Oounse] for Diwan ' Bahadur. Jiwandas 
application - again . opposing Musammat Зв willing to assent’ to the latter course 

' Rajrani’s appointment and suggesting the while, at the same time, the appointment of 

appointment of a Committee. of “Mahajana Musaminat Rajrani is opposed Ъу him. On. 

and leading Pleadere" who -would be this ground alone ‘in view of the conneation 
responsible to the Court for rendering of Diwan Bahadur Jiwandass’ with ‘the - 

. !ascounts periodisally and would manage affairs of the estate it would probably prove 
: through -a manager selested by them ‘and ineonvenient to appoint Musammot ‘Rajrani, ` 

, "appointed ‘with the ‘Conrt’s "sanction, The salient sonsideration which’ weighs with 

“It was urged in theapplication that:  .' mein this sonnection is that even Bholanath 

“Te will nob be advisable to appoint & * Singhai himself in his Will clearly indieated 
-single-Pleader or а retired Government on what appears to me tobe very sound ' 
Officer. as guardian, as, eommereial business grounds that- a parda- nashin. lady, ike 
is by no, means: free from risks. and more Musammat Rajrani would be unable Total 
во without previous experiense- of it and ly to look after the estate. A via medi N 
. that a single person should not work big has-been suggested by ‘Counsel for Musammat 

^t estate independently without effestive eontrol Rajrani, viz:, she should be appointéd guardian 

vu. ; over him." ae | cup and should have a manager working under 
s. 1 On the 29th. March 1921 the Pleader who -her, This course, however, seems to me open 
„2. had filed the application stated in Court’ that to the obvious objection that 16 ,will be 

. he would agree to the appointment of an diffieult for this Court effectively to supervise 

, independent . gentléman: elected by the the “management of the estate by a” parda- 

` Oourt as guardian and -manager 'of the азл lady like Musamtat Rajrani while, ой Й 


conem 
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the other hand, the Oonrt would have 
no eífestive control over the manager who 


might be appointed for the actual 
sonduct of the business. On these grounds, 
therefore, I am of opinion that. an in- 


dependent guardian.should be appointed by 
tbis Court as manager of.the property. An 
opportunity will be given to the respestive 
parties to suggest any such name or names 
to me for appointment as guardian. Hven 
under’ the arrangement which .I propose 
adopting, Musammat. Rajrani will still retain 
“control: of the- person of the minor ` Ratan- 
ghand.” ^ ^c 

' Oh the 2nd April 1921 Mr. Sheo Pershad, 
who appeared for Musammat Rajrani, asked 
for- time in order that his- elient-may consult 
her'relatives about possible names of persona 
suitable to astas guardian. Time was granted 
till ‘the 12th April. On the 11th April Mr. 
Sheo Parshad himself applied to be appointed 
guardian. Musammat Rajrani filed an applica- 
tion that she might’ be appointed guardian 
on furnishing seeurity and. if she was not 
appointed, Sheo Parshad might be appointed 
till the decision of the appeal which she was 
about to file from the order disallowing her 
Bpplieation. Statements of the parties were. 
taken on these applisations on the 192tb. April 
and: the. Pleader of Jiwandas opposed the 
applieation of Mr. Sheo Parshad and Musam- 
mat Rajrani and said that he had no objeo- 
tion to the appointment of Mr, Bhagwan: 
das, retired Extra Assistant Commissioner. 
Musammat Rajrani’s Pleader opposed the 
appointment of Bhagwandas, on the ground 
that he bad по  experiensee of hundi 
business. and that he was a friend of 
Jiwandas, On the 15% April Bhagwandas 
was appointed guardian, preference being 
given to him over Mr. Sheo Parshad as the 
latter’s connestion , with these proseedings 
- rendered his appointment undesirable. As to 
the allegation that. Bhagwandas was a friend 
of Jiwandas the -District Judge accepted 
.Bhagwandas's assurance that there was no 
foundation for the suggestion. As regards 
_Bhagwandas’s inexperienee of hundi business 
the District Judge writes : 

“Tt may be а matter’ for consideration here- 
after whether he should not have appointed 
under him an assistant or manager who 
could aid him in the more teohnieal branehes 
of the business of the estate auch as the 
Мин business,” 
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' Bhagwandas's remuneration was fixed at 
Rs. 450 а month and the ‘amount of his 
security at Rs. 40,000. It is from this orday 
that the present appeal i is filed. | 

It is first urged that Маздо Bairan: in 
elaim to be appointed guardian ghonld not 
have been rejested merely besanse she was a 
parda-nashin lady. It is true that the mere 
fact that Musammat Rajrani is parda-nash^n 
does not disqualify her [Jatwantt Kumari v, 
Gojadhar Upadhya (1)]; but, at the same timo, 
looking to the nature of the bufiness appertain 
ing to the estate as deseribed in her own 
application of the 14th Desember 1920 it ig 
probable that she would not be able to manare 
-it with the greatest advantage to the estato. 
Admittedly, she willhave to manage it through 
her relations and servants. Theorder of the 
District Judge, so far as her elaim to the 
guardianship is coneerned, requires no intev- 
The real question now is, whethcr 
the appointment of Bhagwandas is justified, 
One of the objestions to Bhagwandas's ap. 
pointment was that he was-a friend of Jiwan- 
das, Now, looking to the fast that Jiwandas is 
a debtor of the estate and the faot that specifie 
charges are made against him by Musammeat 
Rajrani in her petition, dated the 4th August 
1920, it may be nesessary to call Jiwandos 
to account and it is, therefore, advisable uct 
to appoint any person on terms of friendship 
with Jiwandas. .No enquiry has been mada 
on this point, the District Judge having BCe 
cepted Bhagwandas’s assurance that he is not 
a friend of Jiwandas. inthis conneotien my 
attention is drawn to the fact that, although, 
on the 18th March 1921, Jiwandas objeeted ta 
the appointment of a retired Government 
servant, yet on the 19th April 1921 he sup- 
ports .Bhagwandas’s appointment, This ig 
a fact whieh might be plaeed for what ‘it ig 
worth before the Distriet Judge. I think it 
is necessary in the intcrest of the minor that 
this point should be fully inquired into. 

The next objestion by Musammat Rajrani 
to Bhagwandas’s appointment is his inex. 
perience of hundi business. This is in a 
way supported by the extraet from Jiwan- 


.das’s applisation, dated the 18th Mareh 1921 


given above. Admittedly, a large part'of tho 
business is kundi business and it was conced- 
ed before me that, whenhe was appointed, 
Bhagwandas was not eonversant with it. Tha 


(1) 10 Ind. Cas. Ks 88:0, СӨҢ 15 0.W. N. 676; 
14 0, L. J, 226, 
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District Judge also apparontly eonceded that 
thia was so: vide the extraot from his order, 
dated the 15th: April 1921 Pgiven above; This 
objestion was в1во one'which required con- 
sideration, Г do'nob think that the appoint- 
ment of a person who does not understavd 
the prinoipal ‘part of the business of the 
estate and. who’ has, therefore, ‘to -depend 
upon the advice of an assistant is advisable. 
Tt-eanriot be difficult’ to” procire в person 
мро understands allthe aspests' of the busi- 
ness and is able in his own ‘person to menage 
the whole estate. © 

It is further urged that the salary of Rs. 450 
a month fixed by the Dintries Judge is 
unduly large. It does not appear from the 
Distriet Judge's order on whst basis the 
amount of the calary is fixed. The pre- 
deacssor of the Distriet Judge considered a 
-salery of Rw 150 considerable enough for an 
efficient manager for tbis as well ав another 
estote: vide sopy of order dated:-the 2nd July 
1920, at page 84 of the record. The remunera- 
tion thue, onthe face of it, appears to be 
somewhat large; A further cbjection is that 
the seeürily taken is altogether inadequate 
gonsidering the large amount of oash which 
‘the manager may get the handling of, 16 
is eonterdéd that an appointment on such a 
large salary of & person who is incapable 
of mansging animportant part of the business 
and on such insufficient security sannot be 


eonsidered to be in the interests of the minor, ^ 


For the respondent it is eontended tbat no 
appeal lies from an order regarding remutiera- 
tion or directing .seeüriiy to be given. I 
think, however, that, where the advisability 
of the appointment is to be considered, the 
questions of the remuneration and -the seourity 
are elements requiring consideration. The 
history of these proceedings, given above at 
some length, shows that :they had not been 
treated as stristly judicial throughout, [ 
remand the dase so far asit relates to the 
appointment of Bhagwandas to be dealt with 
with advertence to the above. remarks, Musam- 
mat Rejrani will be allowed an opportunity 
of proving her objections to Bhagwandas’s 
‘appointment, Pending further decision, Bhag- 

wandas will be allowed to continue in manage. 


ment. . _Musammat -Rajrani’s eosta of this 
appeal will be paid.from the estate, — Plesder's 
fee Rs. 50. Е 

8, D. 


| Appeal allowed; Oase-rémanded, : 
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CALOUTTA HIGH. COURT. 
APPEAL. врхом APPELLATE Dacrax NO. 2471 
08.2919, 

May 8, 1922: 

f Present :—Mr. Justice Ghose. 
NAVA KISHORE DAS, AND'ON HIS DEATH 
urs Haig Ано Lagat RaPRHSENTATIYE, 
HARA MOHINI DASI—PLrAINTiFE— 
APPELLANT 
versus 
MADAN MOHAN DAS GOSWAMI-— 


Davenpant— Responders, 

Landlord and tenant—Renewal of lease—Covenant 
running with the land—Assignee, whether competent 
to claim renewal— Specific performance—Terms nce. 
tain, 


Ав а covenant for renewal of a lease runs with the 
land, the assignee of the lease-hold is competent to 
enforce its terms. [р. 601, col. 2.] 

Where by & covenant for renewal of а lease the 
lessor is given the power іо enhance the rent with. 
out ány limit ог objection on the part of the lessee 
and no method is stated as to. how the rent, which is 
a material part of a contract for lease, is to be fixed, 
nor is there a provision for fixing a fair rent, 
the contract is too vague and incomplete to be 
specifically enforced and is vitiated by uncertainty. 
[p. 602, col. !.] 

Obiter.—A renewal of a lease can be claimed only 
for the period of the original lease and on the same 
terms excepting the covenant for renewal. [p. 602, 
col, 1] : 

Appeal against the dearee of the Diətriet 
Judge, Sylhet, dated the 28th of August 
1919, affirming that of the Munsif, First 
Court at that place, dated tho 18th of Feb. 
ruary 1919. 


FAOTS appear from the judgment. 

Babu Annoda Oharan Karkoon,. for the 
Appellant.—The plaintiff is the appellant. 
The appsal arises out of a suit for spasific 
performance of a contrast, The predecesor- 
in-interest of the plaintiff obtained a lease 
for coven years in 1818 with an option of 
renewal, It was provided that at the time 
of tha renawa! rant coali b» өзһапаз1. 
The plaintiff is an assignee from the origiaal 
leesse, Prior to the expiry of the lossa 
I sent a notica t2 the defendant stating my~ 
wiillnzness for a reaawal for ten gears. 
The defendant demanded an enhansel rate 
of rant and in faet did not grant tho 
Henga tho’ presext suit. Both 
Oovr!s have disni:sedemy suit. I sabmit 
in 
holiing that l-am not entitled to renewal 
The eovenant for renewal 
runs with the land and as sueh-i& -ean : bg 


M : 
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specifically enforced. The Oourt ean fix а 
fair and equitable rent aecording to my 
prayer, Tho sontract san ba treated as 
uneertain merely beeause the amount of 
enhanced rent was nos mentioned in the 
eovenant. Refers to Jardine Skinner & Oo. v. 
Rant Surut Вита! Debi (1). I submit 
the Courts below have wrongly, dismissed 
my suit, 


Babu Gopal Ohandra Das, for the Respond- 
'ent,—They cannot now say that I am not 
entitled to enbanee. The option has been 
"left entirely with me, - Refers to. Jardine 
Skinner & Co. v, Rant ‘Barat Sundari Debs (1). 
I submit where the lease is unsertain about 
rent it is not Bpesifically enforseable, Refers 
to seetion 21 (c), Specific Relief Act. The 
plaintiff sould not get a ‘lease for ten years 
under the terms of the pattah. I submit 
the plaintiff's case has ‘been rightly dismissed. 


Baba Annoda Oharan аиати replied 
briefly. 
JUDGMENT.—This appeal is preferred 


by the plaintiff and 15 arises ont of a suit 
kr вр: вїйв performanse of a contrast for 
rerexal of a lege ‹хєспіей Ly the pre: 
d-cessor in interest of. the plaintiff,- dated 
the 7th J^istha 1318 B.S. Ths 1завз was 
to run fcr geven . years frem the ‘Ast of 
Bisakh preceding. There waa в alause in 
the lease сЁ whioh the translation made by 
tha Courts below fairly gives the’ terms. 
Ii is es follows: “£ after the expiry of 
the term, I am desirous of keeping ` the 
land. in -my possession, you without settling 
tho land with others should кебе the -land 
with me for the sesond time,” The leage 
then provided that, at the time of ‘the 
second settlement, tbe 1. вгог would: be at 


liberty to enhineg the rent without any ` 


cbjestion on the part of the lessee. The 
plaintiff is an assignee from. the original 
lessee and his assignment is dated the 28th 
of Falgun 1323 B. S, Оа the 24th. of 
Magh 1324 B. S., the plaintiff, served a 
notiee on the defendant expressing bis desire 


` for в. renewal of the lease and it ‘is stated 


‘that -he ssked for a renewal at the samo 
rent. for a period « of ten years. The defend- 
ant, on the other hatd, asked. for rept- ‘at 
‘the. rate of- Баг. 12. per ‘month. It follows, 
therefore, that the defendant did not grant a 


(080-1. R, 140. P 146; SEA 1663 dar. P.C. 
7, 847 (Р. О;),` К 
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renewal as the plaintiff askel for, and 
hense the plaintiff eommenseod thia action, 

In hia plaint, the plaintiff ask for в 
decrea for spesific  periormanss of tho 
eontraet for a renewal of the lease and his 
prayer runs thus: Thata desres may be 
given against tha defendant for a pat/ah in 
favour of the plaintiff: for ten yeara from 
1325 B. B., or for sush other period as 
the Court thinks proper, аё а fair end 

equitable rate of rent. Tha plaintiff states 

in paragraph 4 of his platat that the 
propse rent for the land is Rs. 16 per 
year and that he ia williag to take the 
lease at that rent or at sueh other reat 
as the Court sonsiders to be fair and just, 
Both the Oourts below have dismissed tho 
plaintiff's suit, 

With regard to ons suit, tha matter miy 
be disjosed of shortly. Тае q188 sioa is 
this: The plaintiff being an assignee from 
the original lessee, whether he is entitled 
to eafurss the elause for renawal. 16 doaa 
not seem ty ma that ths lovee Appellate 
Court has expressei the Opinion, ав 1$ oon- 
tended for by the appellant, that hs is not, 
although that Court mentions that this fact 


' adds to the difficulty in the way of the 


Court acting in this ease, The learned 
Judge says that it is 2181016 to understand 
exactly what prompted the terms of the 
original lease aud so on. In this Court, it 
is not at all disputed by the respondent 
that the eovenant for renewal being 8 
sovanant ranning with tha land, the assigaes 
of the lease hold is perfeetly sompatent to 
enforee its terms. But the real question 
in controversy is, whether the eontract for 
rewal is sash that ib can be spasificslly 
enforead P Or, іп other words, do the torme 
of the covenant for renewal eonstitute e 
eomplete contrast Р? Тһе appsllant eontead: 
that it is so because where the terme 
embodied ia the leasa empower the laud 
lord to enbanoa the rent without fixing 
any amount, it is eompeteal to tha Oour. 
to 6x a fair and reasonable rent in oas) 
o? dispate and, if that ba so, the plaiatitt 
i: entitled to a ranawal for the term o: 
the criginal Jesse at a reat to be fixe: 
by the Court ал fair and equitable, Th: 
appellant relies in support of hij propos 
tion on the ease uf Jardins Shianer & Cc. 
v. Rand Suresh Sundari Devt (1). Н> 
particularly relies upon а passage in $55 
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judgment of the Judicial Commitee. to ba 


found at page 145 where, their Lordships” 


gay : : “If-the rent’ at which ‘the: plaintiff 
offered to renew the lease’ were. too,-high 
the defendants were not’ bound to accept 
it, but, in that case, it lay upon -them to 
' take ‘measures to compel the plaintiff to 
renew at a proper rate, having regard to 
' the stipulations of the lease, -This they, did 
“not do at the time before .the- commence. 


ment of the ‘suit otherwise than by -stating _ 


in-a letter of the 4th November 1873.their 


readiness,to aecept a renewal at the rent to. 
be fixed in aeoordanee with the terms stipu-. 
It.seems to me, having. regard ‚Ёо. 
_ the ‘terms ‘of the: lease iu tbe case referred . 


' lated." 


to above,.as' set. out, in the report, tbat 
there.was-some method of settling the rent, 
and, to -my ‘mind, that is a distinotion 
batween: that. case and. the: present @ase, 
Where-in the eontrast : some method is 
stipulated ‘for aseertaining the rent, it may 
be ‘eaid that the eontraet with regard to 
-the rent is not incomplate; but where, as 
in this cage, it ia stated, that the lessor 
жопа be at-liberty: to: enhances the rent 
- without any objestion on the part of the 
` lessee and: no. limit is’ imposed upon the - 
-leszors’ oldim, nor is any method stated as 
to how the rent is to'be fixed, it appears 
'to: me that the contract with regard to.rent 
is too vague and ineomplete to be; spesi- 
fisally enforsed. 
this-sase that fair rent should be imposed. 
Therefore, it/seems to ma that the covenant 
‘for renewal is vitiated by uncertainty with 
regard to the rent that the plaintiff would 
ba liable to psy which..is-a material part 
of a eontract for lease, and, therefore, it 
ів’ not eapable, of being enforced specifieally 
against the landlord It js alo to“ be 
observed that the plaintiff asks for a lease 


„for. the period of, ten years: which һе 


eertainly eannot get under:.the terms of 
the pattah.; If there had been no.questions 
as regards the rate of. rent, the plaintiff 
would be entitléd to à renewal. only for 
the period of the original lease оп the 
same terma.. 'éxsepting the sovenant for 
renewal. In my opinion, the deeision of 
thé Oourt of Appeal below is right and 
the appeal is: ыш with costs, 

; By DX Appeal dismissed. 
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PESHAWAR JUDIOIAL: duties. 
: SIONER'S COURT. 
E Civic APPEAL No. 132 of 1921. 

Е July 81, 1922. oS 

Door “Present i—Mr, Pipon, J, O.. 
BHAGAT SINGH Ax» oraens—Darituoanra 

APPELLANTS ` 
teraus 

RAM PAREASH: AND отнвва —PrADNTIEDÀ 


~> RESPONDENTS. | ' 
"Hindi Law—Joint family —Alienation—Mortgage— 


2 


Antecedent debt—Necessity—Immoral -debt—Ancestral 


and non-ancestral properties—Duty -of “oreditor—Con- 


nection between debt and immorality—Pr E a А 


tion — Widow—Mother—Residence. 


Io tho Punjab a oo- -parconary nemen canned, be 


actually conveyed for consideration. But, while в 


purchaser cannot assume’ possession of a co-parce- 
nary right, a mortgagee can retain equity’ against 
the property itself, and these equities against the 


mortgagor’s own interest are not affected by the fact - 


that the debt is immoral. [p. 606, col. 2] 2 

A manager of.à joint Hindu family can alienate 
the whole co-parcenary ‘property fbr necessity and 
when he is а father, he can do во to satisfy a debt 
antecedent to the . actual alienation; provided 
certain.conditions are fulfilled. The debt must ‘not 
only be antecedent but must have been inourréd 
wholly apart from the ownership of ‘the joint ‘astate, 
The debt must ‘not be immoral, and the alienees 


must be without notice of the immorality, Ip. 608,- 
cols 1 & 2] Е 


і 18 the- duty of a mortgages dealing with thé 


- 00-parcenary property of & joint Hindu family to 


make some enquiries, apart from the question of 
immorality, about the Gireimastances of the family, 
[p. 606, col. 1,] 

Ina suit by ason ТЕБЕ the alienstiona made 
by his father on the ground that they wére made for 
immoral purposes, it is not necessary to prove that 
each item . was expended onan immoral purpose. 
When a person is shown to be leading a, licentious 
life and living beyond his means, the ‘Zack that 
there is no business proved on which the loan’ 
could have been expended, raiges:a presumption’ that 
they must have been expended for licentious pur. 
poses. In other words, the fact that particular debts 
were expended upon.immorality can be established 
by а process of exhaustion, Гр. 605, col.’ 2.] 

' Hassan Khan у. Bano, 97 Ind. Cas. 535; 15 P, R. 
1915; 46 P. L. В. 1915 and Kishen Bingh v. Bhagwan 
Das, 81 Ind. Cas 476; 89 P. В. 1915, relied upon, 


. Dattatraya Vishnu v. Vishnu Narayan, 12 Ind, Сав ' 


949; 18 Bom L. R. 1161; 86 В. 68, referred to.. 

A son is liable to pay all his father's- debts, 
provided they are not immoral, from any property 
inherited, The, obligation arises only | after the 
father’s death, and it does not in itself ‘validate an 
actual: ‘mortgage made by the father. ['p. 608, ‘col. 2, ] 

Lakhw Mal v. Bishen Das; 66 Ind. Cas. 408; 8 L. 74; 
(1922) A. I. B. iL.) 201 and'Jogi-Das y. Ganga pan, 
42: find; Cas. 791; 21 C, W. N. 957; (1917), M. W. N. 
789 (P. O ), relied upon, 

In & joint Hindu family a widow is, as of right, 


‘entitled t6 reside in the family divolling houso, 
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Тыв right cannot be denied by the sale of the house 
:to a purchaser with notice, Куел in the саве of a 
purchaser without notice, she cannot be evicted 
unless she is provided with another residence. But: 
she -has no such right where sale is contracted by 
the husband, or is for а debt binding on her. Where 
. debt is contracted by her son and is shown to have 
been an immoral debt, she is entitled to a residence 
im the joint Hindu’ family’ house, In such cases & 
' Court should make a- declaration that if the house 
. is gold fora debt, it must be sold subject to the 
. widow's right and residence for her life, the Court 
executing the decree having to. determine before 
` gale what part of the premises should be declared 
subject to: the widow's right of occupation for her 
life. Гр, 607, col. 1.1 " 
Imarti v. Buta Singh, 144 P. В. 1884, relied upon. 
Under Hindu Law a wife is entitled to reside with 
_ her husband, except in certain cases, the husband is 
bound to maintain а residence for the wife. But she 
cannot demand residence in & particular portion of 
the property, nor can she claim to defeat an aliena- 
. tion of a particular house, provided that she is given 
а suitable residence elsewhere. It is for widow to 
prove, that when-a particular house is attached, 
none of the other -houses are suitable for her 
accommodation, and it would be still more necessary 
for a wife to prove this. [p. 607, cols, 1 & 2.] 


Rajji Bat v. Jesa Ram, 8 Ind. Oas. 1167; 102 P. `R. - 


` 1910, 44 P. L, В. 1911, relied upon. 


- A Brahman died leaving в son, son's son, son's 
wife, and а widow. He also left one ancestral house 
and one non-ancestral house and no debts. The son 
began to lead an immoral life and borrowed various 
sums from a firm on his personal security. These 
guis were consolidated -in a subsequent mortgage 
. of the ancestral house in favour of the said flrm. 
After this, he mortgaged the house to two other oredi- 
iors one after the other, and finally he mortgaged 
both the ancestral and non-ancestral houses to a 
fourth creditor. His minor son, wife and mother 
sued for в declaration- that the mortgages affected 
by him were nul and void as against their res- 
pective interests of co-parcenary title and residence, 
inasmuch as the loans secured by the mortgages 
had been raised for immoral purposes: 

.Held, (1) that ib was incumbent upon the last 
three mortgagees who were dealing with the coe 
parcenary interest of a joint family to make some 
inquiry about the circumstances of the family and 
‘must necessarily be considered to have notice of 
‘the immorality of the mortgagor; [p, 606, cols. 1 & 2.] 

191 that it>could not be said that the same duty 
attached to the firm in respect of the various 
gums advanced on personal security which were 
afterwards consolidated into the first mortgage 
and that the firm should not be held to have 
notice of the immorality ; [p. 606, cols. 1 & 2] 

(3) that the co-parcenary interest of the mort- 
agor's son in the ancestral house was not liable for 
‘the last three mortgages, but that it was liable on 
the death of the mortgagor to the extent of the first 
mortgage: Гр. 607, oq. 2] 

(4) that otherwise the liability for all sums raised 
under the four mortgages attached to the interest of 
the mortgagor alone in the ancestral house; Cp. 607 


col 2] - . 
8) that the mortgagees conld not obtain possession 
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ав mortgagees of the ancestral house: [p. 607, сої. 2.) 
‚ 46) that the mortgagor's son could not challengo 
the mortgage of the non-ancestral house; [p. 607, 
col. 1.] f 

_(7) that, as against tho mortgagees, the wife ond 


mother of the mortgagor had the right of residerce 


for their lives in the ancestral house. (p. 607, col. 2.] 
First appeal from an order of the Subo 
Judge, Peshawar, dated the 29ih August 
1991. А 
JUDGMENT,—Tho relationship of parties 
in this snit is shown in the sub-joined 
pedigree,— 
i ч SHIY DIYAL,: 





Jwala Sahai=Musammat Somi, Durga Sahai, 
plaintiff No, 3. 
Musammat Surasti, 
Vaishnoo Saran=Musammat 


defendant Makhni, Ram Labhaya, 
No, 1 plaintiff No, 2. : 
Ram Parkash, 


plaintiff No. 1. 


The material fasts вге еве, Shiv Diyal 
and bis deseendants are Brahmans of Pesha- 
war, and Shiv Diyal and Jawala Sahai acted 
as Vatishars or priests in charge of religiouo 
ceremonies, Jawala Sahai and his brother, 
Darga Sahai, separated. Durga . Sabai 
predeceased Jawala Sahai, and left & house 
deseribed in thissnit as house B, whioh besame 
the subjest of litigation. Eventually, Jawala 
Sabai obtained а decree that he had oa 
reversionary right in this house, and would 
become full owner on the termination of 
life interest of Musammat Surasti, daughter 
of Durga Sahai. Jawala Sahai died in 


.1917, leaving А коп Vaishnoo Saran, who 


was then aged about 19, and а grandson 
Ramparkash. He had an interest in two 
houses, house А in which his son and grandson 
bad eo-parcenary rights under the ordina' у 
Law, and house B in which 
he had a reversionary right through bio 
brother Durga Sahai. Не does not appecr 
to have. owned. any other property bat 
he left no debts. His son Vaishnoo Saran 
did- not follow the family tradition in acting 
ев Vutéshar, He bad been sent to school, 
and was clearly a boy of notvery aatisface 
tory babits. While stilla boy, and durir œ 
his father’s lifetime, he was connected with 
an unpleasant ineident relating to the theft 
cf a family necklace in .whieh one [Kala 
Singh, to whom he had handed the necklacs, 
qas imprisoned, while, Vaishnoo Baran 
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himself was not proseeded against, His 
father Jwala Sahai started’ him, or'attempt- 
‘ed to start him, in business with his maternal 
‘uncle ‘Sundar Das. "This business was that 
-of ‘selling ` eàps, Not * long after Jwala 
‘Sahai’s death, ^ Vaishnoo Saran, “began to 
.raise money, He borrowed various sums up 
tó October 1919 from the firm Mal Ohand- 
Kartar Nath. These debts by Oetobor 1919 
amounted to Rs. 3,000, and Vaishnoo Saran 
mortgaged house. A to Mul Ohand.Kartar 
Nath as seourity for this sum. Shortly 
afterwards, ho raised a further 
Rs. 1,200 from Bhagat Sinzh,and on . 8th 
Novembar 1919 executed a mortgage with 
possession of house A for Rs, 4,200, the 
mortgages being responsible for redeeming 
the prior mortgage of Mul Chand-Kartar 
Nath. The mortgagee did not redeem, and 
neither he nor the prior mortgagee üssumed 
possession, Vaishroo ӨбӨатап ^ was ' about 
this time nominally studying in Lahore, and 
it is shown that during the year 1420 he was 
living ‘there the life of'a debaushee. On the 
25th of March 1920 he raised a further loan of 
Rs, 1,400 on the seonrity of the same house 
and adding to this the debt of Rs, 3,000 still 
due to Mul Ohand-Kartar Nath exesuted -a 
mortgage-deed with possession in favour of 
Ram Ohand for Rs. 4,400. This mortgagee 
sgleo did not take porccssion. On the 22nd cf 
April 1920 heraised a further cash loan of 
Rs. 2,600 from Kaka Singh, and as security 
for thishe exeeuted a mortgage-deed of bath 
houses А and B without роғвеввіоп, The con- 
sideration for this mortgage included. also 
Ra. 1,398 principal and interes due to Bhagat 
Singh on the mortgage of the 18th of Nogem- 
ber 1919. It was ten days before the last 
mortgage of 22nd of April 1920 that the 
wife and minor son of Vaishnoo Saran had 
® notise printed and stuek up, warning 
the “public against alienations made by 


Váishnoo Saran in the joint family property, | 


On the 30th of June 1920 Vaishnoo Saran's 
minor son Ram Parkash, his wife Musammat 
Makhni and-his mother Musammat Somi 
came forward with the present suit for a 
deelaration that the mortgages of 18th N ovem- 
ber 1919, 25th Mareh 1920 and 22nd April 
1920 made by Vaishnoo Saran were null and 
voidas against their respeotive intórests of 
eo-parcenary title and residence, alleging 
thatthe loans secured by these m. rigagea 
-had been raised for immoral purposes. 'V aishnoo 
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Saran’ resisted the suit, at least nominally, on 
the plea that” the debts wera indurrad for 
nosessiby, and that they ‘were. nob imworal, 
The mortgagess. also resisted it,- -plaadiog 
that the deb's were not ‘immoral, and that, 
if they " were, the ‘mortgageas had-no ‘notica 
‘Of this fast, that Vaishoo Saran’ bad power 
‘to-alionate the whole so p&reenary property 
‘ia the capacity of manager, and that he had, 
in any case, the power to alienaté it for an 
,antéosdent debt'as a father j that he was" the 


-Böle owner without so-paraeners ia house B 


which was non.anse»tra! property, ‘and his 
‚вот bad по vested interest in that house, and 
“no status to Sue, As fegards the two female 
-plaintiffs, ib was pleaded that they were not 
-owners in lieu of. maintenanee in either houze 
‘aud that neither had any rights of mainbenaros 
„in honss А, and that, even if they had, they 
-sould only claim a portion eseential to their resi. 
'denes.and subject to tbe debts of Vaishnoo 
‘Saran; The Trial Court found on the questiona 
of fast that house А. was ancestral; ànd thab 
‘house B was not; that’ the debts were ĉon- 
_irasted for immoral purposes, and that in 
‘coneequense Vaishnoo Saran was not som- 
' petent to alienate house A being co-parcenary 
"Propafty.'" As regards louse В, it «as held 
„that neither the plaintiff nor his grandmother 
.MusammatSomi could challenge the alienations 
"inde by’ Vàishnoo Saran in this respeat, but 
'& decrde was passed declaring the aliebations 
"inoperatiye às' against the rights of résidenca 
:held in this house by, Vaishnoo Saran’s wife 
"Musammat Makhni. The actual wording of 
the"plaint' elaimed as relief a declaration 
‘that the mortgages’ were inoperativa as 
‚ against the rights of the plaintiffs, It did 
Hot ‘specifically state that they were also 
“inoperative as against the share of Yaishnoo 
.Baràn. in the property itself, 16 was 
clear, ‘however, that the plaintiffs aoju- 
'ally':sontended ‘that they were ao in. 
“Operative and thé decree” granted by the 
lower Court wastó the ‘effect that not only 
hat the mortgages were inoperative as 
against the ‘rights ‘of the plaintiffa,- but 
‘that they’ were also null and void even аз 
.égards Vaishnoo’ Saran’s own | share as 
-against the property itself. The ‘mortgagees 
have appealed. On the 20th of June 1922, 
.whén*‘the appeal” eame: оп for fullbearing, 
‘the: plaintiffs. applied to” be"allowed to ‘put 
in ezoss-objestions under О. XLI, rv, 22 ia 
respect of the Trial Oourt's finding that 


Vol; XIX) 


BHAGAT SINEN t. RAM PAREABH, 


house B was noi ‘ancestral, A ` notiae of 
appeal having been: recaived on the 25th: 
of February 1922 these Gross.objeotions wera 
long barred by time. F cannot regard very 
seriously the eontention that the plaintiffa, 
baing women and a minor, had not realized: 
the effect of the finding whish they now 


wish to challenge, ` until the appeal oame' 


on for hearing some 10 months after the 
desision of the anit, They were represeht- 
ed by Counsel in the Trial, Court and. were 
represented on this appeal by & distinguished 
Barrister; І can, therefore, see no reason to 
admit these very belated cross- objactions at 
this stage of the case. 


‘It will be as well to deal firat with twa’ 


questions of pure fact whieh are material to 
the-desision of the ease:-— - . 

(a) That ` the debts covered by the mort: 
gages - were. immoral, and (b) that the 
inortgagees had notica of this immorality.--Aa 


regards: (a) the learned. Counsel for the appel: 


lants urges that it is not sufficient to show 
that Vaishnoo Saran WAS leading an immorel 
life, but that a direst eonnestion must bé 
established between the debts and the im- 
inorality alleged. The iulings to this “effect 
are given in, paragraph 44-of Маа Prin: 
siples of Hindu Law. i : Dattatraya Vishnu vi 
‘Vishnu’ Narayan (1) is quoted on the sams 
subject, 16 is argued that the only immoral: 
ity of which evidenca is .produeed ia the 
life led by , Vàishnoo' Saran in 1920 at 
Lahore, . It is contended ‘that the debts were 
prinsipally- incurred to cover lossés in the 
eap selling business with Sundar Das, and 
‘that -Vaishnoo Saran had also to raise 
money for the maintenanse of the ladies 
of the family. The evidenee aa to 
‘business carried on-with Sundar Das shows, 
to my mind, that Vaishnoo Saran never 
‘did any serious business at all. He seems 
to have at times -dabbled in it,-but there is 
nothing to show ‘that he incurred any defi- 
nite liability | asa partner. ‘The defendants, 
in my opinion, have failed ‘to ‘prove that 
| апу monéy. was spent’ by Vaishnoo Saran 
‘upon ‘this -busixiess, “Lt also seems perfeatly 
elear that he- did- nothing: himself to main- 
tain hi8 minor ‘вор, his' mother: and’ his 
grandmother, ' They appear to have lived 
entirely upon‘ the. charitable sontributions 
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- (1) 12-Iüd, Oas: 949, 18 Bom, Ls 821161; 86B, 68; 
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of members of the Hindu community, who 
had ` for long regarded Jwala Sahai and 
Shiv Diyal as their Vatishar aad who held 
16 has been men- 
tioned by tho: defendants’ Oounsel that 
women ‘cannot under Hindu Law earn Važi- 
shart but this is hardly to the point. The 
question is not whether the women were 
entitled: to -eollest fees for religious cerce 
monies, but whether, in astual fact, they wera 
in -тдоеірё of certain aharitable donations 
paid to them not as of right, but out of 
respect for the family. It seems to то 
clearly. established thatthey were actually 
maintaining themselves in this manner. Аз 
against’ the ‘contention that it is for the 
plaintiffs to show a direst sonnestion bo. 
tween ‘the debts and. the aetsof immorality 
бп whieh they ‘were expended, we have the 
authórity' of Hassan Khan v. Bano (2) and 
Kishen Singh v. Bhagwan Das (3) that it ів 
not nesessary to prove that sach item wes 
expended for ап immoral purpose and thot 
when a person is shown to be leading a 
lisentious life and living beyond his megno, 
the fact that there ів no business proved 
on which the Icans eould have been expend- 
éd raises a presumption that they munt 
have been expanded for licantions purposes, 
In other words, the fact that particular 
debts were expended upon immorality oan 
be. established by a process of exhaustion, 
There: is evidenae to show that not only 
at Lahore in 1920 but previons to this in 
‘Peshawar Vaishnoo Saran was leading en 
extravagant and immoral life. He clearly 


.did not expend the money he raised upon 
business and he did nothing to maintain 


his relations, His father Jwala Sahai эр. 
peara to have left no debis. At the samo 
time, ina eomparatively short period Vaish- 
noo Saran, who is known- to be leading a 
lisentious life, raised а sum of about Ra, 8,000, 
I agree, therefore, with the lower Court i in 
the finding of fact that the money raised 
by these. mortgages was шау expended 


-upon immorality. 


Point (b) relates to the question ag to 
whether the mortgagees had notise of this 
‘immorality, -It is argued that they could 


have known nothing about Vaishnoo Seran'a 


(2) 27 Tid. Oas, b35; 15 P.R.1015 46 P.L, R. 
15. 
(8) 31 Ind. Cas, 476; 89 P, В, 1915, 


E of . "Vaishnoo . Baran's eorduet. 
* ‘have, been inetimbent : upon: them . to make ne 
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.sonduot .in -Lahore. · It is also pointed out. 
that the: notice ‘issued to the public by the 


“plaintiffs onthe. 12th’ of "April 1920 was . 


: nob- published in the Press, and was sabse-. 


| "quent. to all the mortgages except the last. . 


- Оп the question of notice I have not the 
‘least doubt that the mortgagees, who accepted 
-. the deeds of 18th November .1919, 25th 
"Mareh-1920 and 22nd April.1920-were. fully 
, aware .of the. position of the. family арӣ 
lt may not 


inquiries into the question. of immorality, 


..unless. that immorality. was. notorious, but: 
n ihey were. at least bound · to make ‘some’ 
. Inquiry ‘about. the eirenmstanees of the: 


+ family; inasmush as, quite. apart from the 


"question of immorality, they were dealing with. 
the .co-pareenary property of a joint Hindu ` 


: family, They must necessarily, therefore, 


~ shave, also obtained knowledge of the conduct 


"of. Vaishnoo Saran. Tho same thing, how-. 
..ever, eannot be asserted’ with confidence in 
respest of the: various loans whieh compose 


' the debt of Ra. 3,000 to the firm Mul Chand. . 
"Kartar Neth which was eventually. consoli.. 
-. dated. by ‘the mortgage of Rs. 3,000-in favour - 

of the firm. It would, have been the duty ` 


‘of the firm to make inquiries before making 
the ‘mortgage’ but it cannot be said that 


the same duty attached. to -them in respect ' 


of the various items which they . had að- 


Ux vanced. to Vaishnoo -Saran on. his ‘personal. 
d security, and whieh were antesedent to the. 


mortgage, I hold, . therefore, that -the-oredi- 
' ora had notiee of immoral debta to the 


gxtent of all loans advansed with the € ex. 


ception of Rs. 3,000, 
- The law applicable to ‘hens facts oan now 
4 be considered, and it will be preferable first to 
deal" with the status of the Ist plaintiff 
. Vaishnoo Saran's minor son, in respeeb of 
"house A. which is admittedly ancestral, 
. The first position ig that it is ‘an established: 
: principle | of Hindu Law that a manager 
‘ean alienate the whole co-pareenary: property 
"for nesessiby. Further, when the manager. isa 


' father, he ean do во to satisfy a debt antese- | 


‘dent to the astual alienation, provided .eer- 


‘tain conditions are fulfilled, The debt (follow:. 
ing а very reeent Punjab. ruling published їп. ' 


1922 ав Lakhu Mal у, Bishen’ Das. (4)] must 


pot. only ba anteeedent but must. have been. 
_ (4) 66 Ind. Oss. 408; 8 L, тар Gin А} I de эм m M 


su ~ pe. A 
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the property itself. 
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of the joint estate. Тһе .debt must not be, 
immoral, and the alienees -must -be without. 


in itself validate an actual mortgage ‘made by 


the father. The Privy Couneil тїйїп published, ~ 
as Jogi Das-v:: Ganga Ram (5) is à complete." 


authority: for this view. In the present газе, 


therefore,. the findings. of fast given above are : 


fatal to any eoatention that Vaishnoo Saran 


could bind by a mortgage the. whole - 600. > jt І 
. pareenary property. ineluding his son's share, Р 


There was no nto388ity, the debts. - were, 
immoral, and. the mortgageas had nolieo of 
the, immorality, = 

.The seeond · position is one of, greater 


=~ what remedy the mortgagees have against 

Itis now. settled. law. that, whereas in: 
Bonbes and Madras a eo-parcanary interest 
éan be aetually eonveyed for consideration, i in 
the Punjab it eannot. But it is elear that 
while вопувуапее is . prohibited, and , no 
jus in rem, is created, and while а puroha&ér 
cannot assume possession of a 60-parcenary 
right, a mortgagee ean retain equities against 
Iuasmuch as, the father 
had a right to claim partition, the mortgagee 


' can also claim it, and he ean . even . in өхөвп- 
“tion 


elaim the Bale of Ње: mortgagor’ 8 
interest in order to satisfy the debt. Gour’ в 
Hindu Code deals with this question at eon- 


. siderable length, and ‘authorities for the above 


proposition are eited. . Farther, this equity: 
against the mortgagor’s own interest..is not 
affeeted by the faot that the debt is immoral, 
vide pages 589 and 590, Gour’s Hindu Oode. 
It is ‘clear, therefore, . that as regards house 


‘A,.the deoree will require amendment. It 


must be made elear that, while . the mort. 
gages in suit do not aftast the eo-pareenary ; 
interest’ of the minor son and while the 


mortgages. "annot themselves elaim joint я 
“possession: they | ean. recover. their - money 


against the half share. which forms the оо. 
pareenary Interest of. the father. The debt of. 


` (5) 42 Tad, Oas, 791; 2 0. w, N. est; aor Mo 
“MEN. 189, e. € us. a 


ues wit 
= са 


ineurred wholly apart. from the ‘ownership: 


. notise: of the immorality; There is. “farther: ` 
the liability of a son to рау, off his. father’ 8. gU 
‘debts, provided they are not immoral, ‘from: p" 
any property inherited, The obligation. arigos PE 
only after the father's death, and 16 does nof: 


The question is, whether. and {0 > -` 
-what extent a father, in the circumstances - 
_Bhówn,.} binds his own: -o0-parcenary interest; - 


` 


"ng 
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Rs. 3,000 regarding which it has been shown is entitled to .reside with her husband. 
“that the creditor had no notise of immorality, “Except in certain cases, the husband is 
will be a valid charge against һе father's gò- bound to maintain a residencé for his wife. 
jpareenary interest during his, lifetime, and But there is nothing to show that a-wife oan 
„against the son’s- interest after" he death ‘of | demand ‘residenee ia a particular portion 
- his father. $ of the property, or that sha has any eleim 

House B is elearly to bà к as non- to defeat ап alienation of a particular house, 
ansestral, "inasmuah- as Jwala s&hat obtained provided that she is given a suitable resi- 
Sit "through : &' sollaterel, I have already dense elsewhere. Eajjí Bat v. Jesa Ram (7), 
“pointed out that: the ‘eross objections on this shows that itis for а widow to prove that 
‚point are time. barred; and the Trial Oouri’s when a particular house is attached, none 
finding in thia -respéct holds good. ‘The of the other houses are suitable for her 
minor son cannot himself ehallenge the mort- ascommodation, and it would be still more 
gage of this house, `` >. necessary for a wife to prove this, It seams 

It remains to consider’ the position of the to be perfectly elear that house A, which is 
female plaintiffs in respect of both houses, а very valuable property, is eufiieiónt for 
"Musammat Somi must be .regarded .in this the aceommodation both of Musammat Somi 
‚ Gase ав the widow; and the law.as to the right апа -Musammat Makhni,- and І ваппоё seo 
of residence’ enjoyed by a ¿widow іп а joint any justifieation .for giving the latter a 
‘Hindu family. is ‘perfectly elear, "To dus spesial lien" upon house В, against whieh 


‘parapragh , 79 of Gour’s Hindu Code, ' the mortgage of 22nd of April 1920 is 
‘widow ‘ig, as -of right, entitled to reside in shown to be otherwise ‘operative. x RAE 
the family dwelling house, This right ‘oan: . The aboye findings now eover the whole 


-not be denied Љу я sale, of the house: to .a .easé.* I aeospt this appeal to the extent 
purchasér with notise, -Even in the ease. of that the decree passed ‘by the Trial Oourt be 
‚а purehaser without noties she- eannot be amended ав follows, The plaintiffs are 
‘evicted unless she is provided with another given'a deslaration:— -~ ` | 
гтевіїепев, But she.has nó such right where |. 10) that. the ‘eo-parcenary interest of 
the sale is eontráoted by the husband, or is plaintiff No, 1 in house A ia not. liable for the 
for a debt binding upon her,” In the pre- mortgages of 18th November 1919, 25th 
sent case the debt was not'eoniracted by:her Marok 1920, and 22nd April 1920, but that 
, husband, but by her son, and it is, further, it will bə- liablecon the .death -of Vaishnoo 
‘shown to- have been on immoral debt. . Saran to the extent of Rs. 3, C00, and thet the 
There, therefore, eannot ba the least doubt. ‘liability for all other sums “secured by the 
that Musammat Somi`is entitled to a resid. ‘said mortgages attaches to the interest of 
,enes in the joint family house; which is .Vaishnoo ; Saran alone ; 
house A. Тһе case will. be oxactly parallel to .(2):that ‘the. :mortgagees cannot obtain 
that dealt with in тату. Buta Singh (6), possession as mortgagees of house A ; 
"where it was held that a declaration should be ^. (3) that as against the mortgagess, Musam. 
“made that if the house was sold for a debt, 16 mat Somiand Musammat’ Makhri, plaintiffs, 
“mast be sold subject to the widow’s right of have: -the right of residence for their life in 
_vesidensé for her life, the Oourt executing ^house À;, "Thé extent of that residence to be 
the decree having to determine before sale "determined “by the Executing, Court. if and 
what part of thé promises should be deolared „when: the mortgagees shall obtain a decree 
. Bubjest* to the’ widow's right of ocsupa- for. -the gale of © any portion ` of . thas 


_tion for her life. In passing a - deoree, property ; poo 

therefore, this. ruling-will be followed, and - (4) the suit in respost of the deelaration 
, it will not be neséssary to specify the extent sought for regarding house B is dismissed. 
to. which à particular” portion of house А . -Ооътв : :—In respest of house B the plaint- 


^must. ba. reserved ‘from sale, if and when | iffs will pay the defendants’ eosts, In respect 

| the mortgagees obtaià a decres respesting it. `of house A, the defendants will pay half 

`Ав- regards the wife Musammat Makhni, itis ~ costa to the pipet On this appeal the 
.Reliled prineiple ot. Produ d that ‘a "wife ES 

=.) 1 (TÒS Ind, Cas. 1157; 102 P. n. 1910; 44 р, L, В, 

(в) 144 P, R, 1894, ` = qs DE 1911, а 


-- 
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Proportion. of suecess and. failure of both 
parties. being: . approximately. equal, ; D the 
. parties will- pay their own обвќв.: 


г 8, р, & x, н. ‘Appeal, accepted; | 
Decree modified, 
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JUDGMENT: —The fasts óf thie dase е 


d ‘of which thia Lap ‘has arisén are тоша 


ES LAHORE: HIGH COURT. ; 
"Bs Gord Оту, Arran No; 2780 oF 1915. 
р May 12,1919; 4 
~ Présent Mr; Justice: "Broadway ‘and 
-, "Му. Jüstiee' Abdul Васо. 
RAM DAB EAE 
M j "APPELLANT к, 
d versus 
“NADIR sin AND става Darks 
: Rearondenta, ^ 
аньт да (XVI of 1908), `8 


‘eonstruction™ of Document : providing for division- of 
“property: to be doquired im futwre—Document evidencing 


previous contract—Registration—"In Suture?” fn з. d 


fü (b), effect. of. 


A agreement ‘between certain persons," ! providing - 


‘the "niguner іп “which. certain’ property’ should be 
divided betweon them in the event of their - succeed. 
„їп їп purchasing thé same, does not require régis- 
tration. Ep. 6*0, до, 1] 

-Bhan 8їпдһү. Thakar Das, 89-Р. R. 1908; 145 P, W. 
R.1908, followed. . 

‘The words tin future” i in section 17 (1) (b) of the 
"Registration Act relate to the preceding infinitives 
‘and not tothe succeeding’ nouns, and, therefore, a right, 
title or interest whether! vested or contingent mušt 
"be a presént arid nob a future: right, title or infèrest; 
Ëp. 610,-сої, 1.}..с. - 

Bhan ‘Bingh v, Thakar "Dai, ‘89. Р; Б, 1908; ‘145 P. W. 

j R 1908 and Imam Bakhsh ‘Khan ve Karim: Shah, 16 Р, 
"RS 1895, followed. 
A ‘document. reciting’ that а certain. РАИ had 
already. been entered into and thet in the event of 
~ certain happenings a certain future right would 
"Borne does not~ fall "within the “purview of sec- 
i "fion M uy (br of the Registration Act and does not 
require re tion.[p. 610, cols. 1 & 2, 
M Section 17 (1) (b) of the’ Act read with section 49 
_must be very strictly construed, i imposing ав 16 doés 
"Such grave disqualifidations for nori-observance of 
registration and the benefit of'any doubt should be 
' given isi-fevour of the document not being. боре 
“gorily; registrable. Гр. 610, col. 2.] ~ 
~Becond ‘appeal from в deeree. of, the 
; ‘District. Judge, Lyallpur, dated the 6th May 
1915, affirming that of the ‘Subordinate 
Judge, Seeond:Olass; шр, dated. the 20th 


` February 1913. — ШЕ: 


` ‘Shab, "No. '9896` éoutinadd 


E "proparty, 
2M @) (b) 49,. : 


` ;eertain property 


„Мо. 9858 was igntered ` in the” рарага in ‘the T 
‘Saime, of үшү Shah ` while No, "9899 ^ was : 


entered in the named of Bahadur Shab, ainidor. 2c 


son of Abmad Shah, 


Ahmad Shah "dibd- in 1901, and, while No. | 


‘2858 was entered in: “Ше ` names of: his. thrad 
_sons—Nadir Shah, Dildwar ‘Shab’ and: ‘Bahadur 
to be entered i in ‘the 
name .of Bahädar “Shab. ` ' Dilawar Shah - 
‚вератайей himedlf from. re 
‘and. released “all. claims. E the ` Lyallpur 
"With hia we “have nó, farther 
Soncern. ; 
On the 21st J шу: 1802 Nadir Shahi exosütód 
Be mortgage i in thé name of hipisslf. “and bis 
minor ` brother ` Bahadur "Shah in: : favour 
“of Ram Das. This _ mortgage related. 


“No. 2858 and the sum raised, ander iliis inórt- 


gage ‘was Ев, 1 ‚000. 


On the 12th of. Ostober 1902 Nadi Shah 
_execated another mortgaga in fayöut of ‘the 
"вате Ram ‘Das creating a farther 'eharde 
‘of Hs ‘200 on the Ahata No, 2858 and àffest. . 
ing "ertain Lahore property and . Ahata 
“No899; “This sésond mortgage, жав: аво 
‘executed by -Nadir Shah on ‘behalf “öf 


` "himself ` and’ his minor’ brother Bahadur 


"Shah. 
‘On ‘the 22nd of May 1905 Akata "No. 2899 * 
"was sold ' by Bahadur’ Shah to ‘Khushi 


‘-Mahammad for Rs, 1,500 and'on the 23rd 


of May 1905 Ahata No. 2858 was sold by the 
‘brothera to Amir .Ohand. for Rs. : 2,500. 


" Bübsequent to thesa two sales Pandtt “Ма 


the | cenie “and. approashed ^ Khushi "Mubam- 
màd and Amir Ohand ` asserting that’ “under 
an arrangement entered into ‘between him 
and the. deceased Abmad Shak he was éntitl- 
‘ed-to an interest ‘in the two Ahatas Nos, 2858 
:and 2899. ~ The date. of this arrangement 
was said to have been the 15th of May 
1897, Khushi Muhammad.and, Amir Ohand 


is two- brothers - - « 


in’ Lahore. and; ‘Ahata Zt 
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-then came to an arrangement by whieh those 


‘two Ahatas were partitioned, Lala Mul Chand ` 


-then came fo an arrangement by which these 
‘two Ahatas were partitioned, Lala Mul Chand 
‘being given No. 2899 and Khushi Muhammad 
and Amir - Chand jointly -rataining between 
‘themselves ` No. 9658, ' This partition waa 
‘duly entered'in'à registered deed, dated 21st 
‘September 1905, Ram Das, the mortgagee, 
having realised Ry, 600 from the properly 
mortgaged~to him in Lahore, -instituted thia 
suit for Rs. 2,604 impleading the original 
tmortgagors, Khushi Mnhàmmad ‘and Pandit 
‘Mul Chand, He entered. into a settlement 
with Khushi Muhammad avd Amir Ohand, 
‘reosiving from them. Rs. 250 and relingnish- 
‘ing bis elaim against Ahata No, 2858. He, 
however, elaimed that the balanse of the money 
"as recoverable from Akata No. 2899. Tha 
Primary: Conrt .held ‘that Akata No. 


personally for ' Ве. 2,356, Against this 
desree Ram Das preferred an appeal to the 


-Distries Judge, claiming that Ahota No, 2899 


‚жаз liable for the amount: of the deeree. 
This appeal having been dismissed Kam Das 
has now some up to this Court iu sesond ap- 
peal through Mr. Jai Gopal Sethi and we have 


heard Mr. Moti. Sagar on behalf of Pandi Mal | 


Chand. 

lt msy ke’ stated- at the outset that the 
appellant does: not now claim that the 
whole of the ` ‘decretal “amount should’ be 
declared as в charge on Ahata No. 2899 in- 
asmush as this Akata was not inelnded in tho 
fret mortgage. 

‘The amount now in question is admittedly 
Be. 558, ‘The point for determination is 


whether the dosument, dated. the 15:h of. 
May 1597, between Ahmad Shah and Mul. 


` Obard' ів admissible in evidense, for this 


dccument is on sn eight-annas stamp and 


ie noregistered. ` ‘On. behalf of the appellant 


it has been ‘urged that inasmueh. as the. 


agreement between Ahmad Shah ard Mul 
Ohand: kad’ beet "redused to^ writing, this 


writing alone cannot bé tréated as evidence of 


the transastion’ ard that inssmuah as 16 


clearly related -to . 


the agreement could ` not 
Mr, Moti Sagar on the other 


been effeeted, 
be proved. 


hand~ contended: that tha: еа itaalf ' 
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‘whieh could be referred to and tha: 


. entered into by meana of 


9899. 
Gould: not be held liable dnd granted a decree. 
against Nadir Shah and Bahadur Shab ™ 


'Immoveable preperty . 
exseeding. in. value Re. 100, it , required ; 
registration ^ and as -re&istrátion ` ‘had, noli: 
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created no right, washed or, Manat in 
immovedble property, bat that it amonutel 
to в reoord of ап agreement thas had alraadv 
been entered into bastween the parties and 
that, therefore, snoh dosnment was nob cim. 
pulsorils registrable under section 17 of tha 
Registrati on Act. Mr. Səthi contended that 


. in all transactions negotiation precaded tba 


final arraugement arrived at and that if that 
arrangement was reduced to writing as evi 
dence of it, then if was &hat.docu ment alone 
the 
nreoeding, negotiations could not be proved, 
Ia support he referred us to Buta - Cingr. v. 
Gurdit Singh (1) which itself referred to 
Gurmukh Singh v. "Polio (i). There вап һө 
no doubt that an oral bargain ora bargain 
, o2rraspopdenos 
necassarily precedes avary .contract, The 
document’ relating £o thai sontrast may ba 


? drawn up either with the intention of. reciting 


ап already. eomplsted -sontrast or with tbat 
of gsupersedirg the oral bargain and formally 
evidencing the terms of the contrac}. Whether 
or nota. partisolar document is intended to 
recite an already sompleted contract or to 
‘supersede the former bargain and formally 
evidenae the terms of such sontraot is a 
question, that. must, clearly be decided on tha 
terms of such doeument itself and, therefore, it 
is necessary fo examine the document i in this 
partisulir casa, The agreameat of the Lith 


`of May 1297 is as follows :— 


Mante Syed Ahmad Shah Tahsildar tkrar 
karia hun ke main ne Lala Mul Ohand Баһ, 
Yahil . Peshawar ke sath waida kiya hua hai 
ke yie kadar dukanat: wa makanat ki ijisat 
Sarkar, se mile us kadar ka nisf unka aur nisf mera 
hoga, aur. sewat "ske -he jo peshgt rupiya main 
ne dukanit ka Sarkar men dakhil kiya hua haz, 
baki rupta Sarkari aur niz, jis kadar lagat 
dukanct hi hogi sabh LalaMul Ohand. apni girah se 
kharch karega aur motn uska hisab bamujab agal 
kharch ke ват} lunga aur jab main chahunga 
nist ka rupiya ada karke піз, apna. lunga, Ie 
wagat sabh kharch Lala Маі Ohund ka hoga 
aur kot aurdawa unk 1 na hoga. . 

It. will. bereen that this dosument. may 
be. divided ‘into two distinet parts. The ficat 
part appears to us to alearly resite the fast 
that ` a . definite - agreement had already bean 
entered into, namely, that Ahmad Shah had 


(1) 10 P. R. 1890. 
(2) 120 P, R.1894, 
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Already agreed that Mal Ohand wag to take 
the, half of sash. shops or houses аз Ahmad 
Shah might acquire from Government. .Tlie 
Sesond portion lays down that Mal Ohand 
is ёо: pay the balance of apy sums due to 
Government and to comply with the conditions 
imposed by Government and to erest the 
neeessary strastures at his own expense, 
Ahmad Shah was entitled to ba informed what 
the total expenditure by Mul Chand’ same 
ќо and whenever he shose to pay a half of 
sush expenditure he would be entitled to a 
half. in the entire property. The learned 
District. Judge held that the second part 
did not ereate any right inthe property but 
only provided for a right to eoma into exist- 
ense in the future on fulfilment of eertain 
conditions, Relying on Imam Bakhsh K han v. 
Kurtm. Shah (3); Sansa? Singh v. Tiloka (4) 
and Bhan Singh v, Thakar Das (5). he held 
ihat.ihe document did · пов require regis- 
tration. In Bhan Singh у. Thakar Daa-(5) 
it was held that an -agreeinent between 
sertain -pergons ` providing the manner in 
whieh certain property should ba ‘divided 
between them. in the event of their эпо. 
cseding in pnrehasing the саше waa. not 
ап agreemsnt thas required registration, 
: Under section 17. of the. Registra:ion Act 
non-testamentary instruments’ purporting ‘or 
operating to create or "deelare, whether in 
‘present or in future, any right, title or.in- 
terest, whether vested or contingent, of tho 
value of 'one hundred rupees and upwards, to 
or in immoveable property must be registered, 
As held in Bhan. Singh v. Thakar Das * (5) 
the words "in future" relate to the precóding 


infinitives and not to the susceeding nouns, 


and, therefore, the right, title or interest, 
' whether vested 
or as held in Imam Bakhsh Khan "a ‘Karim 
Shah (8) the dosument, to fall under the 
asetion, must. itself purport or operate to 
.oreate the right, ete, eontemplated by the 
section, The question, therefore, is whether. 
by thie partieular document any right in 
future was created, This question is not free 
from diffisulty, but after a careful considera. 
biou of the terms of the doeument itself we 


(8) 16 P, В, 1896, І 
1Р, R. 1898, = : 
(5) 89 P, E, 1908; 145 Р, W, В; 1908, 
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or eontingent, must be a` 
present and not a future right, title or interests . 


‚ (1922. 
feel «onsirained to hold thatit does not fall 
within the purview of section 17 (1) (5) of 
the Registration Ast, This-mestion of the 
Ast read with sestion 49 must, we think, 
be very strietly aonstrued, imposing as it does . 
‘puch grave disqualifisations for non-observance-_ 
of registration, and we think that the benefit 
of any doubt should be given in favour of 
the dosument not being compulsorily registr- 
able. The present doaument recites that а 
eertain sontract had.álreaiy ‘bean entered into - 
and that in the event of sertain happenings а 
certain future right would acsrue in fayour 
of. Ahmad Shab, This right was to pay half 


of the expenditure and reosivo half of thé. - 


property, and this right sould only come 
into existence when Раш Mol Oband had 
carried out his part cf the bargain The . 
document only entitle] Ahmad Sah. to a 


_vight whieh was to come into existenes ia the 
` future, ny re 


In ‘many respests the terms of this dceu- 
ment are similar to those of that eonsiderad in 
Imam Bakhsh Ehan v. Karim Shah (3) whieh 
was held not to be liable ta registration. We, 
therefore, hold that the view taken by the 
learned Distriot Judge is correot and the doon- 
ment in this ease did not requira ќо ba aom. 
pulsorily registered and was admissible, ` ~ 

: Mr. Sethi next contended that the deed of : 
the 21st of. September 1905 was а deed of 
sompromise and поё а deed of partition but we 
are unable to aesede to this proposition, “A 
referenee to that doóument , clearly showg 
that Khushi Muhammad and Amir- Chand 
récognizád Pandit Mul Ohand’s claim and that 
the three of them partitioned _the two 
Ahatas infer se, Finally it was contended that 
Ahuta No, 2899 was the property of ` Bahadur 


- Shah and not of Ahmad Shah and that, thera. 


fore, the agreement between Ahmad Shah and 
Pandit Mal Ohand could not relate to this part, - 
of the property. Here again wo ‘are unable 
to agree, Bahadur Shah was a minor of very 
tender years and it is eloár that Ahmad Shah 
was the real aequirer of this Ahata and that he- 
actually made payments in eonnestion ‘there: 
with, - pan: 
In our opinion, therefóre, the ` eonclnsiong: 
arrived at by the lower Appellate Court’ ara’ 
correet.and we ascordingly dismiss this appeal 
with costs. f tran 


N. H; d N, K. | pm 
: ‚ Appeal dismissed, ` 


MAS 
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EANEAI ROUT 0, JOGENDRA ROUT. 
PATNA HIGH COURT, 
Огвоотт Оосвт, Опттлок. 


. ArPs4L FROM Osgrarsan Decane No. 8 
or 1920. 


November 23, 1921, Е 


Present :—Mr. Јпвііве Adami and 
Mr, Justise Das. 
KANHAI ROUT—ArPELLANT 
uc tersus 
JOGENDRA ROUT-—RssPONDENT. . 
Letters of — Administration —Revocation —Person 
having, knowledge of application—Spectal citations, 
“issue of, necessity for—Citalion of parties when neces- 
sary, 


Where a person hes full notice that an application 
is being made for the grant of Letters of Adminis. 
tration to the estate ofa deceased person, and, there- 
fore, has an opportunity of intervening, but takes no 
steps, the mere fact that a special citation was поб 
served upon him would not be & good ground for 
revoking the Letters of Administration, as the service 
of such citation upon him is unnecessary. 

. The process of citing parties is a convenient опе 
for all suitors bécause when, that is done, it 18 not 
necessary to prove actual privity—the law presumes 

-actual privity after the legal process—the Ив pendens 
is sufficient notice that persons should appear and 
protect their own interests: but if actual privity 
can be proved, the legal process, in point of solid 
justice and sound reason, is superfluous; though 
ев abundanti cautela ib may still be convenient to 
resort to it and have it upon record, 

Shyama-Charan Baisya v. Prafulla Sundari Gupta, 

. 80 Ind, Cas. 161; 21-0, 1. J. 657; 19 О, W. N. 882, 
and Newell v. Weeks, (1814) 2 Phillim, 224; 161 E. R. 
1126; followed, : 

"'Appeal from a decision of the Distriat 
Judge, Cuttack, dated the 24th April 1920. 


Mr. Subodh Ohandra Okatterji, for the 
Appellant. . 

Mr. Bichitrananda Das, for the Respond- 
ent. ` В 


. JUDGMENT. | 

Арамг, J.—This is an appeal against the 
order of the District Judge dismissing an 
‘applieation for revocation of Letters of 
Administration’ granted to one Jogendra 
Rout on the 7th April 1919, The widow of 
the deceased testator had applied for revosa- 
tion on the 26th April 1919, but her 
application was dismissed and now the 
presant appellants have come forward alleg. 
ing that they had no khowledge of Jogendra’s 
application of the 7th April 1919, and 
that, therefore, the grant should have been 
.pevokàl. The learned Districh Judge has 
found that both the appellants had- as 4 
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fast notico of the application by Jogendra, 
they being summoned by Rajan Dei, the 
caveatrix, in the first application of Jogendra 
and again on the 215% October 1918. 

'l'he: point taken by the learned Vakil 
for the appellants is that Jogendra in his 
applisation stated, in paragraph 2, that 
the testator had left behind him only his 


‘married widow, Rajani Dei,and his sister, 


Banki Dei, and that the decaased had no 
relations exeept them. Ona appellant is 
unele of the testator and the other is a 
cousin and it is urged i&hatas reversioners 
they were entitled to have a spesial 
citation issued upon them at the time when 
Jogendra made his applisation. The learned 
Vakil has relied on the ease of Shyama 
Oharan Bassya ү. Prafulla Sundari Gupta 
(1), to the effest that where an incorrect 
statement ав tothe relations of the deseased 
is made, and, misled thereby, the Oourt 
does not direst the issue of special sitat/on 
on a person who is entitled to intervene, 
the proeesding to obtain the grant is 
defective in substanse. Bat the same caso 


Jays down that a person is bound by pro- 


ceedings to which he is пз party but of 
whist he has reseived knowledge and whereto 
he has had a capacity to make himself s 
party. The learned Judge in that oasa cited 
-the judgment of Sir John Nieholl in Newell 
v. Weeks (2), to the effeet that "the prosess 
of citing parties is а «onvenient one for all 
suitors, because when ‘that is done, you 
need not prove astual privity—the law 
presumes actual privity after the legal 
prosess—the Zis pendens is aufiisient notice 
‘that persons should «appear and protect 
their own interests—but if you can prova 
faatual privity, the legal process, in point 
‘of solid justice and sound reason, is super- 
flaous: though. ex abundanti cautela, ib may 
atill be convenient to resort to it, and have 
it upon record”: ^ Р 

с Jn the present ease the Disirisb Judge 
has found as a fact that at the time of 
the application of Jogendra for Probate, 
Rajan Dei, the widow, issued summonses 
on the two appellants and those summonses 
were duly seryed upon them. They thus 
had full notice that an applieation was 


(1) 80 Ind, Oas. 161; 21 C, L. J, 667; 19 0. W, М, 
882, 
(2) (1814) 2 Phillim, 224; 161 E; В, 1126, 
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being made and they Lad ‘au opportunity 
' of intervening. The notice was Berved upon 
them à full nionth before “a compromise 
“WAS arrived at bstween Jogendra avd ihe 
‘widow,. bat they took no-steps. Under the- 
'e'reumsianees it was unnecessary that special 


_ ‘citations should have been served проп 


‘them and the fa lnie to cerve those -cita- 

‘tions eannof give a.good ground for revoga- 

‘tion of the grant of Probate. . © 

' Under tbe cireumstanees, I donot eon-' 

sider that the appellants ' are entitled to 

‘the’ relief and i would diamig this appéal, 
iod J. =r agree, ' 
rN K, Aw. EA А. 


Appeal dismissed. 


' “the field in 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. К 
Srcoxp Озуп, Арркмт, No. 279-В-ок 1921. 
September 22, 1922, 3 
Fresent;— Mr. Kotval, A.J. О. 
Musiammct KASHI аир 4NOTHER— 
“Derenpanté— Ape aLtanta | 
VETUS 
PANDURANG—Puainiter—Rasvo IDENT. 
Hindu Law—Khata— Substitutin of name of one son 
for that of. father—Presumption—Partition deed— 
Registration Act -(XVI of 1908), s. 17 (1) — 8ѓаѓе- 
ment about ownership—Admissibilety without registra, 
“к mere transfer of a khata from the name of the 
father in a joint Hindu family to that of one of the 
gons does not create a presumption that the subject 
‘of the transfer has ceased to be joint family prop- 
erty and bevome the self-acquisition of that parti. 


~ gular gon. Гр. 612, col. 2.] 


A partition deed is nonetheless, a partition deed 
because it says at the end that as no stamped sheet ' 
was available at the timo'of its execution, a stamped 
sheet would be purchased and a document executed, 


' Lp, 612, col. 1.7 


А statement: ina partition deod that a particular 


` property belongs to one of the co-sharers amounts to 


a declaration of right within the meaning .of section 
17 (1) of, the Registration Act ind is inadmissible 
in evidence without registration, [р, 613, col, 1.) 


Appeal againat the decree of the Sesond 
Additional Diatrist Judge, - Amraoti, . dated 
tbé 16th June 1921, ia Civil Appeal Хо, t8 
сЁ 1921. Е 

Мекеге, 9. G, Hetwelne ard M.. В. кага, 
for ‘the АррёШавв.` 

Mr, M Gupta, f fer-the Eeppendent. hug > 
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' soquired . property. 
.Appellate Court has mixed’ up the two 


This objestion bas по 


-quite spart, 


Aho ficld stcod in the 


- [1922 


JUDGMENT.—It is pointed out that 
the defendant’s ` allegation was that the 
land in #016 waa aequired by Maroti while 
he was yet joní with the plaintiff’s father 
and was not divided baciuse it was his 
self-acquired property, Therefore, it is urged 
that the question of the partition allezed 
by the defendants to. have takan placa in 
1883 bad no bearing on the question whe- 
ther the ‘land in suit was Maroti’s self: 
Neveriheless the lower 


queetions and held that the property was 
joint teaausa the partilion was nof proved, 
) no forse. The "lower 
Appellate Court has kept the two questions: 
Ín paragraph 2of its judg- 
ment it has diseussed the-question whether 
suis was, the. eelf-acquired . 
property of Maroti quite apart from the 
question of partition, It has underatood 


‘that the defendants’ plea was that Maroti 


had ‘acquired the field before he separated 
from . the plaintiff's father Deorao, In 1874. 
revenue papers in 
the name of Nagoba.who was 


of Maroti and the grandfather of the 
plaintiff; vide Exhibit D-2. In that year’ 
the family was admittedly joint and the 


‘field was presnmably.joint family: property, 
In 1875.76 the field was entered in the 
name of Maroti with the sonsent of Nagoba, 
It ів: “urged that ihia trarsastion amounted. 
to a fresh grant by the Government in‘ 
favour of Maroti whioh, had. tbe effest cf 
constituting the field Maroti’s salf-aequired 
rroperty, It may be noted that this waa ` 
not the defendant’s case in the pleadings. 
Their ease was that Nagoba never acquired 
the field bub that Maroti acquired it- 
_with his own funds, In. wy opinion there 
is nothing to justify the inference that the 
field became by this: transaction Maroti’s 
self-acquisition. The transaction was no- 
thing more than a transfer of khata by 
Nagoba from his own name to that of Maroti. 
Merely from a transfer of khata from tke 
nams of the father in а joint family to 
that of- one cf the sons no prəaumption- 
arises that tke subjost of the transfer 
has orrsed to be joint family proparty and 
bescme tle celf-acquisiticn of that partioular 
son. There- may be siren mstar ces whieh 


indisste that {te property Was, intendéd'to  , · 
be made, the aeraralg ‘property of the: Eon, 


PNE 


the -fatbér `` 
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but. there are no sueh. ciroumstanses here. 
Relianse is placed by the  appelladis on 


Exhibit р.б, That ia, in my opiniov; попе. 


theless a' partilion deed, because it, saya 
at the end that ds no: stamped sheet was 
available at the time of its ` exeeution, a 
stamped. sheet would be. pursbased. and a 
dcoument exesuted, The doeument, after 
describing the property given to the two 
brothers: and reciting that the parties had 
reseived the: shares allotted to them and 
that in future neither party was eonosrned 
with. the other, states that Daorao has no 
eoneern with the field at Pardhi (the field 
in suit) but that Maroti is the owner there- 
“of. The appellants rely on this statement 
to show that the field in suit was Maroti's 


self-aequired property. It seems to me that. 


there must have. been отб” question in 
dispute: about the ownership of this field 


whieh is settled by this dosument. Tho: 


statement, therefore, amounts to a decla- 


rition of right within the meaning of sestion - 
17.(1) of thé Registration Act, and is in- - 


admissible without registration, The appsl- 


lants rely оп the statement by- Maroti іп. 


Exhibit D-4, the desd of gift exeouted by 
him jin favour of Kashibai, .The statement 


is an admiesion.in favour of Maroti and I do 


not see. how it is admissible’ in. this ease. 
16 does not some under any of the elauses 
of seetion 32 -óf the Evidence. Ach In 
apy ase the statement ia-to the effect 
that Maroti had aeqnired the field in a 
: state of separation whish iy- eontrary’ to 
the plea made in this ease, 

It is said that the statements of Maroti 
` in Exhibits P-6 and P.9 ‘on whieh the 
lower Appellate Court” has relied are son: 
sistent with a state of separation, In thes3 
statements Maroti says that ho is the guar. 


dian of Panduravg with Satvi, Pandurang’s. . 


mother. This points more towards a state 
of jointnees between the brothers than one 
of separation, Similarly, the statement in 
Exhibit P.7 points in the same direction, 
The fact that they are made in eases To- 
lating to fields other than the one in ruib 
makes no difference, * Re 
. The finding of the dower Appellate Osurt 
that the field -in suit ia not -proved to bə 
the self-acquired property of Maroti but the 
joint property of the plaintiff and Maroti 
and that these two were joint -in estate is 


nót opən fo challenge in seeond appeal, . 


The appeal, therefore, fails and is dismissed 

‘-with eoste. 
$. в. D, 

` Appeal dismissed, 
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“PATNA HIGH COURT. 
APPEALS FROM ORIGINAL ‘JnpERs Nos. 39, 46, 
47 anD 48 or 1921, 

= . Ootober 30, 1922. 
Present :—Mr, Justico Das and 
Mr, Justice Adami. 
Thakar, GOBIND NATH SAHI DEO 
—APPELLANT 
с versus 
Maharaja PRATAP UDAI NATH SAHI' 
DEO—Dsaore-Honper AND Rat Bahadur 
BALDEO DAS BIRLA AND OTHIRS- = 
AUCTION-POROBASERI—RESPOSNDENTS, 


Enecution of decree— Application to set aside execution 
sale, whether application for executin—Substitution not 
affected within time—Abatement—Civil Procedure Code 
(Act V of 1908), О. XXII, rr. 8, 12, 


An - application to: seb: aside a sale held in purs 
suance of an application for the execution of a 
decree is not ‘an application for execution of s 
decree or order, Therefore, if on the death of the 
person who presents such application no steps are 
taken within the time allowed by law, for substitution 
of names, the application abates, Гр, 614, col, 2,] 


Choudhury Jagadish Missir v, Choudhury Sureshwar 
` Missir, 62 Ind, Cas, 698; 2 P, L. T, 274 6 P, Г, Ј, 258, 
- followed, a 

Appeals from: an order of tho Daputy 
Collector, Ranchi, dated the 24th November 
1920. . 
Messrs. К. N: Ohowdhury and Rat Gury 
Saran Prasad, {ог the Appellants. 

“Messrs. Hasan Imam, P. К, Sen and S, M, 
Mullick, S. N. Palit and B. 0. De, for the Re- 
Spondents.: { f 

JUDGMENT.—These analogous appeals 
come bəfore us from the judgment of the 
Deputy Collector of Ranshi, dated the 24th 
November 1920, and arise out of certain 
applieations made by the appellant in each 
of these appeals for setting aside а sale under 
section 213, Chota Nagpur Tenaney Ast, Tha 
facts are thesa: The Maharajah of Chota 
Nagpur obtained a decree for resovery of 
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arrears: of rent against one Madan Mohan 


.'Ssbi Deo in rerpect of a tenure, and, in 


"time allowed by law.. 


exeeution of that deeree, eaused tho tenure 
to be sold, andit was in faet sold to eertain 
persons who may, for eonvenience, be called 


. the Birla Brothers, Thereupon Madan Mohan 


and eertain other persons, who are the appel- 
lants in appeals other than Appeal No. -48 
of 192), presented 
under the provisionsof seetion 218 of the 
Ohota Nagpyr Tenanoy Act for setting aside 
the sale held in execution of the rent-decree, 
Pending .the  disporal of his application, 
Madan Mohan died in April 1919, ‘On the 
12th October 1920, Gobind Nath Sahi Deo, 
the appellant in Appeal No. 48 of 1921, 


applied for substitution of hia name and- for . 


continuing the proeeedings eommeneed by 
Madan Mohén for. setting aside the .cale. 
The question raised in Appeal No, 48 of 1921 
is, whether the application has not abated 
"by reason. of the .factthat steps were not 
takento have substitution effected within the 
Tbe learned Deputy 


. Oocllestor .Бав come to the eonelusion. that 


~. the application presented by Madan Mohan. 


“has abated and that no further order’ ean be 


. yescrded in that applieation. Таш of opinion 


4 


that the crder of the? learred Deputy 
Collector is right and must beaffirmed, `,- d 
- By the express direction of section 265 of 


`- the ‘Ohota. Nagpur. Tenancy Ast,.thé. provi- 
“sions of the Code of Civil Prosedure-relating 


to- substituiion . and addition of parties 


.apply to ihe cases- before the Deputy ` Oom 


| © missioner. ` О. XXII, rule 3 -of the Code is 
. then a part. of the Chota-Nagpur Tenancy 


Aet, and an application fcr substitution ір а 


' ; ease before the Deputy, Collector musi be 


regarded as an application under the Chota 
Nagpur Terancy Aot, Seslicn 230 of the 
Chota Nagpur Tenancy Act provides that 
the provisions of the Indian Limitation Act 
shall, so far ‘as they are not inconsistent with 
the Act, apply to allsuite, appeals and appli- 
cations under the Chota’ Nagpur Tenaney 
Aot. If -we apply the provisions of the 
Limitation Ast to the application made by 
ihe applicant for substitution there is no 
doubt that that application was made вопві- 
derably out of time. But it is urged that, 
if the provisions ‘of O. XXII apply to a case 
before the Deputy Collector, the provision of 


` r 12 of that Order equally applies and 


- that corsequently the question of substitution 
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separate applieations | 


against that property. 
whieh I expressed in the case whieh І ' 
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does not apply to proceedings in exeeution of 
a deeree. or order. It may. be conceded that 
the question of substitution does not arise in 
proeeedings for execution of a deoree or order: 
but the question still remains whether ‘an 
application for setting asidea sale held in 
pureuanse of an applieation for execution of a 
decree is an applieation for exesution of a 
deeree or order. . А 

In the ease of Choudhury Jagadish Missir 
v, Ohoudhury Sureshwar Missir (1) I expressed. 
the opinion that an application for. setting 
aside a sale eannot be regarded as an applica- 
tion in a proseeding in exeeution of a decree 
or order. My eonclusion was based on the - 


view that when the sale of the property- 


attached in execution. has been completed, 
and the. purchase-money has been paid into 
Court, nothirg more;remains to be dore.in 
respect’ of the exeeution of the decree. as 
1. adhere to the view 


have referred, and 1 must hold that the 
applisation presented by Madan Mohan Sahi ` 
Deo abated before the application for substitu- 


‘tion was presented by the appellant. I must - x 


a&eordingly dismiss Appeal No. 48 of 1921 
with eosts. f MT 

The question raised in the appeals: other. · 
than Appeal No. 48 of 1991 is this, whether 


"-seotion 913 of the „Ohota Nagpur Tenancy 
_Aet gives the appellants orany of them the 


right to apply fcr setting aside the sale, Mr, 
Ohaudhury appearing on thebehalf of the 
appellants, eontends. that his elients applied 
as persons ". who owned such: property 
‘immediately before the sale," and same 
within the olass of persons recognised: by. 
section 213 as having. the right-to apply. 
It is pointed out that Nilmony, appelant in : 
Appeal No. 89, claimed as a eo-sharer of the 
judgment debtor, that - Paras Nath, appellant | 
in Appeal No. 47, elaimed two villages in his 
own right and. that Ghasi Ram, appellant in, 
Appeal No. 46, slaimed under his father who, 


_it is alleged, purchased some of the villages 


sold under the deeree; I do not think that 
the el&im as made by Mr. Olaudhary was, 
or eould bave been, put forwarded before 
the learned Deputy, Colleotor. The judg- 
ment of the learned Deputy Collestor shows 
that it was-contended before him that “as. 


_ (1) 62 Тай, Cas. 608; 2 P, L. T. 273; 6 P.L J, 208, 


‘Vol. LXIX] 
KUNDAN MAL 0, WABUDEO, 


kheresposhdaes or under-tenure-holders, they 
had the right to: apply under section 213 of 
the Act. Mr. ‘Imam, appearing on behalf 
of the auction-purehasers, "points out that 
Nilmony could ‘not possibly have elaimed as 
в co-sharer: before the Deputy Collestor. 16 
appears that in rent suits brought by Madan 
Mohan against Nilmoni, it-used to beeontended 


by Nilmony that he was a eo-sharer of Madan- 


Mohan and eonld not bé sued for’ rent, 
There are oartainly two deoisions in the record 
‘which establish that Nilmony їз nob the 
eo-sharer of Madan Mohan. -I am alearly 
of opinidn that the queetion was not and 
conld not have bsen raised before the Daputy 
- Oollestor and,.as the question is a question of: 
fast, Т decline to go into іё їп appeal, Appeal 


No. 39 of 1921 must-asosrdingly be dismissad. 


' with costs. . . 

In regard to the point made on behalf of 
Paras Nath, itis pointed out. by Mr. Imam 
that the allegations in the petition on whieh 
Mr, Chaudbary relies establish conclusively 
that his elaim is on the basis that he is 
an under-tenure-holder, He says in his 
petition that twoof the villages belong to 


him and that the judgment-debtsz. has no. 


interest in them exeept that of reseiving rent 
from him, This is а elear admission that he 
was in possession of these villages as an under-. 
tenure-holder. The Appeal No. 47 of 1921 
‘must be dismissed with costs. . 


In regard to the claim put forward on: > 


. behalf of Ghasi Ram, there із nothing 
in the allegations made by him whish suggests 
. thecase that his father purehasad the villages 
' in queaticn from one who was in possession of 
the villages in h's own right, The grounds 
of app:al clearly suggest that his interest 
was a subordinate one. I have no doubt 
at all that the only question argued on his 


. Behalf before the Deputy Oolleetor was this, 


that as an under-tenure-holder, he was com- 
petent toapply under seotion 213 of the Ast. 
I most dismiss Appeal No. 46 of 1921 with 
ooste, D 

: There will be two sets of costs in each of 
these appeale, one payable to the decree holder 
and one to the austion-purchaser. We assess 
the hearing: fee payable to eaeh of these 


respondents at two gold mohursin eash of. 


these appeals, · 
Apam, J.—I agree. pecs T 
| Appeals dismissed, 
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. NAGPUR JUDICIAL COMMISSIONER'S 


COURT. : 

Secoxn Огуть Arprat No, 27-B or 1921, 
April 25, 1922, 
Present:—Mr. Kotwal, A. J. О, 
KUNDANM AL— APPELLANT 
` persus 


WASUDEO,— RESPONDENT. 
Transfer of Property Act (IV оў 1882)—Mortgage 
with condition of foreclosure—Absence of local custom 
or. special agreement—Personal liability of mortgagor, 


- In the absenoé of a special agreement or local 


custom. conferring on a mortgagee the option of 
recovering the money due under a mortgage from 
the mortgagor personally or of availing himself of 
the sale, a mortgagee under a mortgage with a cone 
dition of foreclosure is not entitled to a money- 
decree, against the mortgagor personally, 

Ram Narayan Singh v. Adhindra Nath Mukherji, 98 
Ind, Cas, 932; 44 О, 8893; 21 M.L.7,12;15 A, L.J. 
107; (1917) M. W. N. 94; 82 М, L. Л, 39; 25 0, L. J. 
121; 21 0. W. N, 883; 19 Bom, І, R. 194; 44 I. A. 87 
(Р, О.', Ramasami Sastrigal v. Samiyappanyakan, 4 
M. 179 at p. 183; 6 Ind. Jur. 81; 1 Ind. Deo, (N. в.) 


‚ 960, referred to. 


The mere fixation of a period within which to pay 
the mortgage-money does not amount to a stipulation 
to re-pay:the same pérsonully. 

Govind v. Jagannath, 88 Ind, Cas. 753; 12 N. І, R, 
19 at pp, 20, 21, followed. с 

Appeal from a deerea of the District 
Judge, Amraoti, dated the 20th October 1920, 
in Civil Appsal No. 103 of 1920, 


Dr. Н. 8. Gour, for the ‘Appellant. 
: Mr, M; R. Bobde, for the Respondent, 


JUDGMENT,— The defendant executed a, 
mortgage with a condition of foreelosure 
“lahan gahan” in favour of the plaintiff for 
Rs. 4,000. The mortgage-deed recites that 
Вв. 2,000 were already paid to the defendant 
and Rs. 2,000 were to be paid to him at the 
time of registration. The plaintiff admits 
that ths sum was not paid. Не alleged that 


-tho deed wis not registered as the defendant 


did not attend and have the mortgage-dead 
registered. The pliintiff claims a moneye 
desree for the amount acknowledged as paid 
in the deed and interest therson. Tha 
defenee was that the deed was a bogus one 
executed by the defendant in order to foros 
his father to come to a partition and that no 
consideration was paid to him, He urged 


that the plaintiff conld not ask for a personal 


decree against him, the condition in the deed 
being. ope: of foreslosurg, 
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, DZOL AGAN sinon v.  GULBANRI KOER, 

; The Trial Court found that only Вз, 141.40 
` out of the corsideration was paid and held 
that no perssral decree could be passed; It 
also found.that the- plaintiff was eatiraly to 
blame for the non-registration of the dead. 
It dismissed. the suit. The lower Appellate 
Court withont going into the other points 
bas confirmed the dismissal on tha grotind 
that аз the bond 'eoniained: no -parsotal 
: sovenant fcr: payment, the plaintiff Gould 
not elaim a decree against the defendant 
personally. Я - 
-In seaond appeal- кейген 18 шай to 


‘Ram Narayan Singh v. Adhindra Nath Muker:` 


jee u) and itis argued that the point to ba 
determined was whether there was anything 
in the mortgage.deed which negatived the 
personal liability prima facie. involved in 
every loan and not whether the mortgage- 
deed ereated. a personal liability. Accepting 
this as the proper. view, I am of' opinion 
that the terms and nature of the mortgage. 
in suit do negative a personal liability. The 
mortgage- in: guit: is . a - mortgage with a 
condilion of "lakan gahan,! This form of 
"mortgage “ordinarily involves no personal 


liability on the part of the mortgagor for - 


‘repayment of the debt,” though “it may 
‘by spesial agreement or local custom confer 
on the mortgagee the option of recovering 


-'ihe money from the mortgagor personally ог. 


of availing himself of the cale"; sea the 


passage from Ramasam? "Sasirigal v, Ватіу- . 


_. appanoyakan (2) cited in Govind v. Jagan- 
-nath (8). No such special agreement or looal 
eustom is alleged: : ог proved. . Tha fixation 
of a period within whieh the mortgagor 
undertakes- to. pay the .mortgage.money-— 
here 12 months—dces not amount to a stipu- 

. lation to re-pay the same personally : Govind 
v. Jagannath (3). The parties having adopt. 
ed. & form of mortgage whioh ordinarily: ia 


understood to- involve no personal: liability. 


"must ba taken not to have contemplated it; 
I hold that the mortgage in guit negatives 
personal liability. The dsoree of the lower 
Courts is confirmed. The appeal is dismissed: 
with ooste, ў 

@. Е. D, - Appeal dismissed, 
б) 88 Ind, Cas, 932; 44 С, 888; 21 M. L, Т. 12; 15 

А. 1, J. 107; (1917) M, W, N. 94; 32 M, L. J..89; 25 
О. L: J. 121; 21.0, W, М. 883; 19 Bom, L. R. 191; 44 
T. А. 81 (Р. O.). 

4 (2) 4 M. 179 at p, 183; 6. Ind, Jur, 81; 1 Ind, Deo. 
(2: в.) 860, 

(8) 28 Ird, Ces, 168; 12 N, І. R18 ab pp, 10,21 


. INDIAN’ CASES. ra y 


[1929 
` PATNA HIGH COURT. 
АрғлАТВ vox Appattirs Deozsas Nos. 1352, i 
` 1351, 1353 anp 1214 of 1921. · à 
‘Ostobar 30, 1922, „угы 
Present: Мү. Justise Das and 
Му, Justice Adami. ` 
' BEOLAGAN SINGH акр OTARRS— 
APPELLANIB: ^ 
tersus” 
 Musammnat GULBANSIKOER-—: 
Responount, 


Bengal Tenancy Act (VIII of 1885), s^ 147A— 


- Consent decree passed without ene evidence; - 


whether nullity. 


: À consent decree passed by a Court without acting’ 
in conformity with- “paragraph 3 of seotion :47À 
of the Bengal-Tenancy Act-is not:a nullity, and 
therefore, cannot be ‘ignored by. Courts. |р: 618, 
ool. 1. ce 

pr eae Mahton v. Ramkhelawan Singh, 64 Ind. | 
Cas. 887; 8 P. L. Т. 80; (1922) Pat. 17; 1 Pat. 99 


СЕ. В.); (1922) A, Т. Е. (Pat.) 43, referred to, 


Appeal from а decision- of the Sabordinate 


. Judge, Gaya. 


Mr, Nirsu Narain Jinha for Mr; Sambhu 
Saran, for the Appellants, 
Mr, Stvanandan Ray, for the Rasp ndont.- i 


M JUDGMENT. 
Das, J.— This is an appeal.on behalf of 


the’ tenanta-defendants’ in- an action: for 
rent, Р EE 
It appears thas there was a previoss 


rant suit aud that suit таз. eompromisad 
by ‘the defendants agreeing фо pay the rents: 
according to the Bitwara Record, Sabse’ 


quently there’ was a Oadastral Survay? and- . 
- t. appears 


thas the Survey’ Authorities ` 
саше. to the conclusion: that the~ enhanee- 
ment of rent wasillegal and contrary to. 
the provisions of section 29. of the Bangal 
Tenansy Ast, This suit waa instituted bafora 
the Rosord of Rights was finally published 
but: it was astually decided after the 
publication of the Resord of Rights, Tae- 
tenants-defendants (ook the plea ‘that the 
enhaneament cf rent was illegal and that 
they were nob bound by the consen? dosree 
whish was passed in that previous rant 
guit. i 

The Court of firs) ims5anss aama tothe 
conclusion that the eonssgb desrea was illegal- ` 
and that-it was competent бо .g3 bahiad | 
15: Oa the facts the learned Мапзі agraad ' 
en: "rely with the contentions of tha tenants 
and in the result. deereed - the landlord'a 
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euit at the rate recordid. in the Resard 
of Rights, 

Tho linillori aarriad ‘aa appeal to the 
learned Subordinate Judge of Gaya, The 
learned Subordinate Jadga ` ciie фә. the 
ejnelusion that the reat of ` the defendants 
hai bsen illegally enhansed but he thought 
that he sould not go bshind the consent 
deorea and 
decree’ to tha landlord 
claimed by her, 

The  tenants-defendanta appeal to this 
Court and on their behalf it is urged by 
Mr. Nirsu Narain Sinha that the decision 
of the learned Subordinate Judge is errone- 
ous and ought to be set aside. 

In my view tho learned Subordinate 


-Judge deeided the point which was argued - 


before him correetly and in any event his 
findings. of fasts are suffisient 
disposal of. the "appeal I will *déal 


very shortly with the point of law that 


was arguad before us by Mr, Nirau Naraid 
Siaha, The argument was this, That in 
the first suit for rent whieh was eompro- 


mised and which sompromise is shallenged 


-in this suit, the learned Sabordinate Judge 
in‘ so far as he did not record evidencaas 
to the rent which - was: 


of: whish the dispute arose, asted without 


jurisdiction and that assordingly thé eonseát: 


decreo is a nullity, . Section 147A, paragraph 
3° provides as follows:— 

" Wihere “any : 
has been made for the purposa of settling 


"a dispute as to the rent payable the Court: 


shall, in order to ascertain whether the өөг} 
of such agreament or sompromise would be 
to enhanca the rept in & manner, or to an 
extent, not allowed’ by’ section 99 in the 
case of в contrast, record evidence as ‘to 
the rent which was. legally payable imme: 
diately béfore the pariod in respest of whish 
the dispute arose." ` 

The question whieh we have to determine 
is. this. Supposing the Court whish passsd 
the consent decree did not Ast in eonformity 
with paragraph 3° of sastion 147A 
Bengal Tenaney Act, ean it ba said that 
the eonsent desree which 16 doas pass ii 
а nullity whieh every Oourt is^ entitled 
to ignore? Тһе question аїозе in this Court, 
nof, 16: ів true, with- reférenca toa osé 


undér ‘sestion: 147 А of the Bengal Tenanoy 


INDIAN OASES. 


in the: end hoe gave, а fall 
substantially as 


for the 


legally payable. 
immediately before the pariod in reapest 


agreement ог compromise, 


, making. the order. 
of the. 
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‚ Act but with referanos to a oise where & 


Court allowed the anis to^ ba withdrawn 
under О. ХХІ, г. 1 of the Civil Procedure 
Оов. О. XXUI,r.l,givasa Oourt power 
to grant tha plaintiff permission to with. 
draw from.a suit -if it appears to the 
Court that his suit must fail by reason 
of some formal defect, Inthaaasa of Raj 
Kumar Mahton v. Бат Khelaw1n Singh (1) 
the Court did not record a formal order 
that the suit would fail by reason of soma 
formal defeet, In fact the p#tition of the 
plaintiff himself mada it clear that he thought 
that there were eertain legal defeets in 
his way, but notwithstanding that’ there 


‚жаз no proof before tha Oourt that the snit 


would fail by reason of some formal defest, 
the Court did grantthe plaintiff permission 


‘to withdraw from the suit with liberty to 


bring & fresh suit. The question before 
the Fall Bensh was whether the Court in 
granting the plaintiff permission to with. 
draw from ‘such suit aeted without jurislis- 
tion” and the Court eàma to the conelusion 
that, however, erroneous the decision of the 


: Court might have been it could nof be 


said that it aeted without jurisdiction, 
The Ohief Jastica of this Court in deliver- 
ing tha judgment of tha Oourt sail this: 


«ТЕ the Court is not satisfied that the dircam- 


gtanses contemplated in the rule exist, then, 
in my opinion, it has no Tarisdiation to 
maka the order, as the jurisdistion is only 
eonferred where the Court is so satisfied, 
If this condition is not fulfilled, I think 
itis elear that the  jurisdietion does not ` 
árise;. In all eases, however, where an order 
undər the rule is made, it must be presumed, 
in the absancaof proof to the eontrary, thas 


“the Court was satisfied thas the conditions in 


ons or other of the sab-rales (a) or 
(b) existed. Otherwise, it is hardly 
conseivabls that 16 "would hava male tha 
order, · In order sucsessfally to challenge 
tha jarisdiction itis not, in my opinion, 
guffisiont merely to point out that по 
reasons are assigned by the. Court in 
In the pressnt case the 
Munusif aeted with the petition before him 
and it must bə presamad, in tha absanca 
of any evideno» to tha crntrary, that the 


‘ciroums3tanses mentioned in the rule existed 


(1) 61 Ind, Oas, 837; 8 P, L. Т. 80; (1922) Pat, 17 
1 Pat, 90 (Ӯ, B. 3i (1022) A, I, R, (Pat.) 41 
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at l:axb to his setisfaetion. 
conceded, as І think 16 must be, it follows 
' jn my opinion that the Munsif had jurisdic’ 
tion to-make the order and it is not open 
to the Court in the subsequent suit to 
question the propriety of bis deeision, or 
to aonrider whether in fact there existed 
a formal defest or other sufficient ground 
for the order." 

. Now in (his eace the ledrned Subordinate 
Judge says that the Munsif trying the 
first enit “ragorded some sorb of evidenos, 
explained the terms of the onmpromise 
petition whieh distinetly state the 
fixed by the Batwara Offiser -and , conse- 
quently paid by the defendants acd asked 
the Court to care:l the jama fixed Бу. the 
Survey." Oanit be said that the Court 
“was. not satisfied that cirsumslanses existed 
entitling it to. pass a compromise desree 
under вєсііоп 147 А paragraph 3 of the 
Bengal Tenancy Ast? The learned Sub- 
ordinate, Judge says that he cannot hold 
. that the Court did not record , the jama. 
In my opinion it is, impcssible’ upon. these 


findings to hold that. the decision of’ the, . 


Munsif in the first rent suit whieh ended, 
in. а compromise was a decision . without 
jurisdietion. If that deoree stands then it 
із eaonceded that the question which has 
. been raised by the tenante-defendante in this 
suit cannot at all be raised. $ 

-Apart from all other considerations ‘thé 
learned Sukordinate Judge has Teo:rded a 
distinet finding of faob that there was a 
. bona fide dispute between the parties in regard 
to.the rent payable by the defendants to 
‘the plaintiff, In my opinion the suit was 
rightly decided by the Court below and 
I would dismiss this appeal (No. 1852) with 
costs. The analogons appeals are alro dis- 
missed but without eosta, 

ADAMI, J,—I agree, 

B. D. | 
^ Appeals dismissed, 
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LAHORE HIGH COURT. `. 
MiscELtaNngous Ётввт Олуп, APPEAL No, 621 
or 1921. 

| June 21, 1922, 
Fresent; — Мг. Justice Scott-Smith. 
ATA MUHAMMAD asporsmeRi —DREFENDANTS 
— APPELLANTS 5 Ы 
versus 
SHANKAR DAS anp Pade р В 


AND ANOTHER—DEPFENDANTS— RESPONDENTS. . 

~- Oivil Procedure Code (Act V of 1908),0. XLI, r. 17— 
Limitation Act (IX of 1908), Sch. I, Art. 168— Appeal 
— Date of hearing not fined — Notice; failure to give— 
Dismissal for default—Restoration—-Limitation, 


` Where no date is fixed for the hearing of an ' 
appeal and no notice is given to the parties of any 


- date for which the-hearing has been fixed, an order |. . 


dismissing the appeal for default is without j juris- 
diction. [p. 619, cols, 1 & 2.] 
. The limitation. of thirty days prescribed by Art, - 


` 1168 of Sch, I to the Limitation Act, for an application 


for restoration of an appeal dismissed i in default 
does not apply фо а case where the order of dismi&sal 
is ultra vires and ig not communicated to- the: parties; 
Ep. 619, col. 2,] 


Miscellaneous firat appeal from the order 


; dt the District Judge, Hoshiarpur, dated the 


24th January 1991. 
. Sheikh Niaz Muhammad, for the Appel- 


] lants. 


Mr,. Nanak Chand, - Pandit, for the Re- 
spondenta. 
. JUDGMENT. — This is a firat appeal from 
the order of the Distriet Judge of Hoshiar- 
pur rejecting an application for the re-. 
admission of an appeal dismissed in default 
under O. XLI, r. 17, Civil Prcoedure 
Code. The FirstCourt passed а deeree. in 
favcur of Thakar Das and two other plaint-. 
iff. Thakar Das died while the suit was 


pending in the First Court аса Shankar ‘Das 


was impleaded as his legal representative. 
In the appeal -filed before ihe Distriat 
Judge Shankar Das was made a party but 
when the appeal was filed in this Conrt 
Thakar Das’ name was shown instead of. 
that of Shankar Das. It-appeare,. however, 
that in the District Judge’s order- rejecting 
the application for re-admissicn of.the appeal 
the name of .Thakar Das appears, and. not. 
that of Shankar Das, and, therefore, there. 
was certainly some e«cuse:for the mistake 
made in the memorandum оѓ appeal.. When 
the appeal was first filed in this .Court it. 
was returned in order that a copy: of. the. 
application for restoration of the appeal in. _ 
the. lower Appellate. Qourt.. and Algo: 'а сору. 
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- of the First Courts judgment should be Aled. 


Theee were filed and they show the name of 
Shankar Das and not that of Thakar Daa, 


and it is, therefore, sontended by Oounsel for y 


the respondents that, if there had been due 


. earo and attention on behalf of the appellant ` 


and his Counsel, the mistake wonld have 
been sorrested when the appeal wasre filed. 
; I admit there. was some remissneas on the 


` part of Counsel, but having regard to the 
. fast that the original mistake arose 
‘account of the mistake in. the oopy of the 


on 


order appealed sgainst, I think it should 
, be overlooked and this Cour? should exeroise 


А ‘its power of adding Shankar Das as respond- 


ent under the provisions of ‚О. XLI, т. 20, 
Civil Procedure Oode. 


An other objestion was raised to the 


.'effeet; that Hamun Khan, one of the defend- 
- ants, had: died and his legal representatives 


‘ 


- eourse it-should pursue. 


were not brought on the resord within the 
statutory period, Hamun Khan was the 


- lessee of the property elaimed by the plaintiffs 


‘but ће. sold it to defendants Nos. 2 to 4. He- 
-appéal be proceeded with, 


was, therefore, only a-pro forma party to the 
suit, Defendants Nos. 2 to 4 were subs'an- 
tial defendants in the ‘case and thay 


‘alone have appealed.’ They seek to have. 
- the plaintiffs’ decree set asido and seek no 


relief ‘against Hamun Khan, І, therefore, 


' hold that he is not a necessary party to the 
. &ppeal. 


Mr, 'Kennaway, Distrist Judge, 
remanded the -ease to. the Trial Court for 
further ‘enquiry under. О, XLI; г. 25, 


‘Civil Procedure Code, on the 13th” July 


1917, The. вавэ was postponed for some 


‚Ише owing to the war and the impossibility ^ | 

respondents’ served, The ` 
Trial Court réported that Badri Das respond: * 

- ent could not be served with notise and that 
the appellants also had not been appearing .. 


of getting tha 


before it япа asked the Distriet Judge what 
The District Judge 


' on reasipt of this report and without issuing 


notice to any party dismissed the appeal 
under O. XLI, r. 17 on the 13th May 


. 1920. It is contended.on behalf of the appel- 


laot that this order was passed without 
jurisdietion inasmuch as no date was fixed 


“by the District Judge for hearing the appeal. 


It appears from (he resord that the 13th 


Máy 1920 was not fixed for hearing the ' 


appeal and that no notise was given to ay 
party that the ease would ba 
the Distriet Judge's Court, 
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taken upn-. 
I must, there. | 
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fore, hold that tbe order was passed without 
jurisdiation and is not justified by the pro. 


visions of the law. ` 


A further objestion is raised on behalf 
of the respondents that the application to the 
Distriet Judge which was not made till some 
8 months afterwards was barred by time. 
As, however, the sppellants had no notico 
of the date in the District Judge's Court 


‘and. the resord does not show that they wera 
informed.of the dismissal, it appears that 


the limitation laid down in Art. 168 of 


“the Il Sehedule of the Limitation Aet should 


snot apply. Mr. : Rustomji in his Law of 
Limitation, Third Edition, at page 700 sub- 
“mits that if the . order of dismissal were 
made under ' gireumstances ‘which would 
render .sueh · aetion «lira vires of the Court, 
the- 30 days limitation under Article 168 
‘ought .not to apply. 16. appears that the 
‘appellants had only come to know of the 
after the 4th January 
1921 when, Kazi Mahbub Alam applied to 
the District Judge that the hearing. of the 


I, therefore, aceept the appeal and, setting 
aside the-orders of the Distriet Judge, dated 
the 24th January 1921 and of the 13th 
May 19:0; remand the ease'to his Oourt for 
disposal. -of the appeal іп accordance with 
law. : Costs of this Court : :will be costs in 
the canse, ` 

-Z Be . 

Case remanded. 


NAGPUR JUDIOIAL 'COMMISSIONER'S 
OOUR 


T. 
_ Fraser COrvin Appear No. 20 or 1921, 
. October 10, 1922, 
~- Present; -- Mr. Batten J. O., and 
Mr Halifax, A. J. C. : 


`7 Musammat BHURIBAI AND OTHERB— 


- PLAINTIFFS— ÁPPELLANTS 
versus | 
_1SHAK HUSSEN AND orarrs— 
А DEzFENDANTS— RESPONDENTS. 
Muhammadan Inu inus Guardian of properiy— 


- 
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Alienation of nephews property, validity of—Civil 
Procedure Code (Act V of 1908), O. VIII, v, b, O. IX, 
r.@, О. XIV, r, 1 (6)—Ex parte decree proceedings 
— Issues-— Brolusion of evidence for technical’ reason 
"déprecated. 


. ' A Mussalman may, under certain olteumstanoes, - 
become the lawful guardian of his deceased brother's 
воп, as, for instance, when he is the executor of his 
deceased brother, otherwise, he is not a guardian of . 
his nephew -and cannot alienate, like a complete 

Stranger, his nephew’s property even for the latter's 
benefit or necessities, [p. 621, col. 1.] 

There is no: explanation in the Civil Procedure 
Code of what ew parte procedure is, Ordinarily, in 
an es parte case no issues arise- at all and there is 
nothing for the plaintiffto prove. But by the proviso 
to r. 5 of O, VILI, Civil Procedure Code, it is left to 
the discretion of the Court to select some of the facts, 
which ‘under‘thé rule itself must be regarded as 
‘admitted, and to say that the plaintiff must prove 
them in ‘spite of that admission. [p. 621, cols. 1 & 2.1 

The proper use of the discretion given by the 
proviso to О. VIII. г, 5, is that the main points in the 
plaint are to be proved otherwise than by the implied 
-admission of the defendant, and that only the minor 
points are. to-be taken as proved by that admis. 
sion. [p. 62], col. 2.] 

But whon the Court accepts certain allegations 
in the plaint as proved by the implied admission of. 
the defendant and selects others as requiring proof 
by the plaintiff, it is bound to tell’ the plaintiff 
clearly what the points are that have been so 
‘selected, and the simplest and the best way, indeed, 
almost the only way, to do this is to state them as 
issues, Гр: 621; col. 2.] 

In the majority of ew parle cases ib is so clear to 
everybody what the points selected as requiring 
proof otherwise than by the implied admission аге, 
-But if there is ‘any room for doubt about the matter; 


. ' then the Court is bound to inform the- plaintiff 


‘specifically which points he has to prove and which 
: can be taken ав proved, and that means that the 
. Court is bound to frame issues, [p. 621, col, 2.] 
The exclusion of ‘evidence of relevant ‚facts, 
especially for merely technical reasons, is always to' 
- be deprecated as no legal fiction or presumption сап. 
lead to a just decision so surely as an anoortained 
truth. [p. 622, ool, 1.] 


Appeal from a decree ‘of ‘the Additional 
Distriet Judge, Raipur, in Civil Suit No, 9 of 
1920, dated the 8th December 1920. AES 


Mr. О. B. Parakh, for the Appellant." 

Mr. D. Т, Mangal Murti, for the Respond. 
ents. 

JUDGMENT. —A- "great deal ef sareloss- 
ness has been exhibited in this case whioh ia 
exemplified in the description of, the morts ` 
gaged propërty at the beginning of the judg. : 
ment ав а ten‘anna share in the village of - 
Mohtara; it is the’ whole village that is 
mortgaged. This mistake has had no eff&ct 
on the ease; but.that: cannot be said cf the 

‚ sonfision over the- relationship of he fourth. 
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defardant, "Muhammad: Шм cor Amjad 


Hussain, the perton wboexeouted the mort. 
gage ‘in suit for him during his minority.. 


. Muhammad Hussain ia as a matter of faet the 


son of Amjad Hussain and was во described . 
in the mortgage: decd and in the plaint, the 
cther minor, Ahmad Hassiir, the third 
- defendant, for whom Amjad Haesain aated ав 
guardian ав well, baing also correctly described 
in both places as the nephew of Amjad Husen.. 
and the son of his brother, Akbar Husain. 
In the oourse of his deposition in the suit the 
first plaintiff, Rajkumar, who is now "dead, 
18 recorded as saying : “Defendants Noa. 3 


aud 4 are majors at present: They afe 
‘the cons of Amjad Hussain, The deed 
was executed by Sabir Hussain ard 


by Amjad Hussain on bahalf of tke 
defendants Nos. 3 and 4. Dafendant No. 3.” 
is not his son bit is his. nephew.” In tho. 
face of all this the judgment procseds on tho 
assumption that Amjad Hussain was’ the 
uvele of both the minors to the déeision that he : 
could not, therefore; be the proper guardian 
of their property with any right to- alienate it 
even for their benefit. The plaintiffs make 
the mattera worse in their petition of appeal 
of whieh the fifth ground ia as follows, 
“Muhammad Hussain is the son and not the 
nephew of Amjad Hussain. Plaintiff No. 1 
has filed an affidavit to this effest, showing 


‘also that he beaame aware of it since the 


дввівісп in this suit.” An affidavit to thia 
effet has actually been filed, which amounts 
to nothing leas than perjury which is as 
reckless and reprehensibls as it is fütile and 
пппёгеввагу, , 

2. It appears that Sabir Hussain was at 
спе time recorded as owner of the whole | 
viliage, and at some time or other half of it - 
was transferred to Ahmad Huárain and 
Mukammad Hussain. The plaintiffs susd on 
a mortgage of the whole, village executed’ in 
their favour by Sabir Hussain on his own 
azcoant and by Amjad Hassain on behalf of 
his son Muhammad Hussain and his nephew 
Ahmad Hussain, who were then minora bat ` 
have both now attained majority, То tha 
amount due on their own mortgage the plaintiffs 
tasked the sum they had: paid in redemption 
of a previous mortgage of the same property; 
apparently exesuted in the same way; In 


the plaint a very guarded admission was ` 


made of the title of the third and fourth 
defendants to half the property aud it was 
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.Blleged that a part at least of the considera. 
tion of the plaintiffs’ mortgage was taken for ` 
their benefit. No sush allegation wes mada 
in respect of the prior mortgage, probably 
because it was assumed, on falsa analogies 
and in disregard of details of fact, that the 
faat of a decree having been obtained on 
that mortgage rendered anything of the kind 
unnecessary. 

8. None of the defendants appeared in 
answer to the summonses and an ex paris 
order was made against them. In accordance 
with what appsars to be the general though 
perhaps not the invariable practise in the 
Civil Courta of the Provinses in cases heard 
ev rarte, no issues were framed end stated by 
the Court. The first plaintiff, Raj Kumar, and 
one of the persons who attested the mortgage 
bond in suit were examined as witnesses and 
the ease was olosed for judgment. The 
learned Additional District Judge gave а 
decree for the whole. amount olaimed against 
the half share in the village that bsloaged to 
Sabir Hussain, but dismissed the suit against 
Ahmad Hussain aod Muhammad Hussain, 
holding that Amjad Hassain, whom he wrongly 
regarded as the anole of both of them, could 
not be their "valid guardian" under tha 
Muhammadan, Law. _ I5 is by no means impose 
sible ‘for a Mus:alman to be ‘the - ‘lawful 
guardian. of his deceased. krather’s вор, ‘as he 
might, for instance, he the executor of thas 
"brother, butit is trua that Amjad Hussain was 
not the lawful guardian cf the property of 
Ahmad Hussain, the всп of his deoeared 
brother, Akbar Hussain, and, therefore, sould 
no more alienate. his property, even for his 
ponefit or  nesessities, than .&  eomplete 
stranger.. But Amjad Hussain was undoubted: 
‚ Jy the lawful guardian of the property of his 
own son Muhammad Hussain and, therefore, 
entitled to alienate it for proper purposes, 
thongh it has certainly not been proved that 
the alienation was for such purposes; indeed 
there is prastieally no evidense of what 
the purposes were for which the money was 
required, 

4, Rule 6 of 0, IX of the Civil Prose. 
dure Code tells us when the Oourt may 
procesd ex parte, but there appears to “be no 
explanation in the Qode of what em parte 
prosedurs із, In respeot of the issues, 
however, it appears to bs the accapted 
praetiee that none are; framed, though ‘tee 
plaintiff i is always called upon, expressly or 
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impliedly ‘bat in , quite general terms to 

prove his озне,” The procadare in tha 
matter of isaues is stated in О, XIV of the 
Rule i (1) lays down that issues 
arise when a material proposition of fast or 
law is affirmed by one party and denied by 
the other, and under rule 5 of O, VIII where 
the defendant does not appear a$ all he must 
be taken to have admitted all the allegations 
in the plaint. Therefore, ordinarily in an 
ex parle ваве no issues arise at all and there 
is nothing for the plaintiff to prove. Bat by 
the proviso to rule 5 of O, VIII, whish is au 


-almoal озерам fransoript of that attached 


to seation 58 of the Evilenee Ast, it is left to 
the diseretion of the Court to selest some of 
the fasts, which under the rule itself must be 
regarded a3 admitted, and to say that the 
plaintiff must prove them in spite of that 
implied admission. 


5, The Courts do in prastics al most invari- 
ably, though most oftea tacitly, direst that 
the main points allegad in the plaint are to 
bə .proved otherwise than by the implied 
admission of the defendants and only ths 
minor pointiare to be taken as proved by 
that admission, This.is undoubtedly a proper 
use of the dissretion given by the, proviso 
mentioned, whish, it may be noted, is with- 
drawn in a e:riain olass of aases by rule 2 of 
О. XXXVII. Bat when tha Court accepta 
esrbain allegations in the plaint as provad by 
the implied admission of the defendant and 
Selecta others . ав requiring proof by the 
plaintiff, it is certainly bound to tell the 
plaintiff elzarly what the points are that hava 
bean во selected; and. the simplest and bast 
way, indeed, almost the only way, to do this 
is to state them as issues. In the majority 
of e parte oases it is so elenr to every body 
what the points selected as requiring ,proof 


- otherwise than by the implied admission are 


that it is unncsessary to state them at all, and 
this would seem to be the state of things for 
which the last paragraph of rule I of O. XIV 
provides, But if there ia any room for 
doubt about the matter, then the. Court is 
bound to inform: the plaintiff specifically 
which points he has to prove and whioh cin 
be taksn as proved, That, as has already 
bean explained, means that the Court is 
bound to frame issues. 

:6, The present ease is undoubtedly oae 
in which there was mueh room for doub on 
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these points, It oannot be said that the 
plaintiffs were called upon to prove all the 
allegations in thair plaint, as at least those in 
respest of the relationship of the third and 
fourth defendants to Amjad Hussain seem to 
have been  asoepted, though they were 
misunderstood, and also those in respect of 
the title of the defendants to the property 
. and their respsetive shares in it. It also 
' appears. that the. plaintiffs -by no means 
‘slearly understood that the Court required 
them to prove'the nesessity for the alienation 
of the minor’s property by Amjad Hussain, 
. Many of the matters requiring proof at ‘the 
beginning bave, however, now been proved or 
. disproved. tis established that the mort- 
gage is binding for the full amount ‘claimed 
` оп the half share belonging to Sabir Hussain. 
‘It is also now admitted for the plaintiffs that 
they eannot press their elaim to the quarter 
share belonging to Ahmad Hu:sain, as his 
uncle Amjad Hussain was not his legal guar. 
‘dian and had no anthorily to alienate his 
| property. The only point remaining for the 
- plaintiffs to prove is this: Was the mortgage 
executed by Amjad Hu:sain in such aeireum. 
stances or for gush purposes as to make 16 
binding on the quarter share of his- son 
Muhammad HussaioP: 


?. Under гое 25 of O. XLI wə. deles 


this issue for trial to the lower Court and, 


direst that any evidense offered by the 
plaintiffs in regard to it shall be taken in that 
Oourt. The third and fourth defendants 
‘have divested: themselves of the right to оа] 
any evidence, but the exelusion of evidence 
of relevant fasts, especially for : тк 
teehnical reasons, is always ‚ be 
deprecated; no legal fiation or E gan 
„Хева to a just desision so surely as an ascar- 
tained truth. We, therefore, direat that the 
third and fourth defendants shal! be permit. 
ted if they so desire to eross-examine the 
"witnesses called by the plaintiffs and to ad. 
‘duce rebutting evidenae, 1% will be nesessary 
tó get the pleadings of the plaintiffs in regard 
‘to the issue’ referred for trial amplified and 
‘aléo limited by oral examination under rule 2 
of O..X, but that will not give tha 
‘defendants any right to pub in any pleas, 
The evidenee on the isgue referred together 
with the finding of the lower Court on it and 
the reasons for that finding will ba returned 
фо this Court not later than the 29th of 


January next and the appeal will be further 
heard on the 12th of February. 
в. D. Case remanded, 


PATNA HIGH COURT. . 
ÁPPEAL FROM ORIGINAL ORDES No. 181 
. or 1921 
Oetober 23, 1929, | 
Present : —Mr. Justice Das and 
' Mr, Justiso Adami. ` 
GOSHAIN GOBIND PRASAD GIR— 
APPELLANT 
versus et 
* Bai Sahib KISHUN LALL DHOKRI 
AND OPH£ES—PRESPONDENTS., | 


Provincial Insolvency Act (V of 1920), s. 10 (u— 
Applicant bown d to establish a prima facie case, ‘ 


A debtor is not entitled to be adjudged an insol. 
vent without establishing to the satisfaction of the 
Court that the conditions specified in section 10 
(1) of the Insolvency Act have been fulfilled, The 
Court has to investigate, and it сап only investigate, 
‘Such matters on such materials as are placed before 
it by, the party making the application for adjudica- 
tion ‘of insolvency, and if it is not satisfied on those 
materials as to the fulfilment of the conditions of 
а 10 (D, itcan reject the petition, (p. 623, col. 
2 


Appeal from a deéisions of the District 
Judge, Gaya, dated the Ist August 1921, ` 
Mr. Katlaspatti, for the Appellant, `. 


JUDGMENT, . А 
' Das, J.—This is an appeal against an` 
order of the learned Distriet Judga of Gaya 
dated the lat August 1221, refasing' ‘to: 
adjudge the appellant an insolvent udder the | 
Provincial Insolvensy Ast, Tho petition 
for insolveney was presented on ‘the 25th 
of May: 1921, The creditora opposed the' 
petition and tha learned District Judga 
examined the insolvent and eame to the- 
sonelusion that the petitioner .befora him' 
did not establish that there was a prima facie 
case that he soald not pay hisdebis.. In- 
that view the learned District J udge rajested 
the petition of the appellant, | 
In this Oourt the learned Vakil appearing 
оп behalf of the appellant has argaed: beforé 
us-bhat the learned Distrist Judga desided 
matters whieh he had no jarisdistion ` tg- 
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decide at that stage and that on the patition А 


presented by the appellant the loaraed 
Distrie- .Judge should have adjudged » 
him an insolvent and the learned 


Vakil relied on the ease of Ohhatrapat Singh 
Dugar v, Kharag Singh Lachmiram (1) and 
Udaé Ohand Matty v. Ram Kumar Khara (2) 
and other oases. 

Now, it is to be remembered that all fisie 
cases were decided under Aet ILI of 1507; the 
present case is under Act У, оѓ 1920, and, ав 
"І shell presently show, the ‘position has 
` undergone a change sinse the eases were 
desided under thé former Aot, It will be 
eonvenienb ёз deal with the various sestions 
of ‘the néw Aat‘in order to show that the 
view taken by the learned District Judge is 
entirely correct. Ssation 7 of the Act provides 
that “‘subjest to the aonditions speaified in 
this Ast, if a ‘debtor eómmiís an act of 
insolveney, an insolvency petition may be 
presented either by. a oreditor or by the 
debtor, and the Court may on 
petition make an ‘order (hereinafter. lied 
an order of adjodioation) adjudging him an 
insolvent”. The explanation provides that 


the presentation of a petition by the debtor 
shall be deemed an act of insolveney within - 


the meaning of this section and that on 


such petition the Court may make an order- 


` of - adjudication. It follows, therefore, that 
an aet (of insolvency was 
committed bythe sppéllant as. soon as he 
presented a petition to be declared an 
insolvent. ‚ ‘The * conditions mentioned: in 
section 7 à are, so far as we are eoneerned, 
Specified. in seetion 10 of the Aet which runé 
asfollowa : — 

“A debtor shall поё be entitled to present 
an insolvency petition, unless he i is unable: to 
pay -his debts and (a) his. debts amount 
to „Ба, 500; or (b) he ià under arrest or 
imprisonment in execution of ‘a desrea of 
apy · Court for the payment of money ; or 
(c) ‘an order of attaehment in execution of 
sush a desree has been made, and, ia subsist- 
ing against his property.” · à 

Now it is important to point out that 
seetion 6 (3) of the Aef of 1907 under which 
the cases to which we have been teferréd 
were decided ran as fotlows :— 


(1) 89 Ind. Cas. 788; 440.586; 21 2l M, Ln, T. 86; 15А, 
І, J, 87; (1917) М. W. М. 100; 82 M. L, Ј, 1;19 Bom, 


Ra ast i ес 21 0. W. N. 495; 10 Bur, L. ' 
2b 


44'1.-À, 11 (P. 
27 


0.). 
(3) Ind, Cas, 894; 15 0, W, N: р 12 0, L, J, 402, 


euch .. 


undoubtedly - 


“The debtor shall not be entitled to present 
an insolvenoy petition unless (a) his debía 
amount to Rs. 500, or (b) he has been 
arrested or imprisoned in exeaution of the 
decree of any Court for the paymant of 
money, ог `(с) ‘an order of atiashment in 


‘execution of such а decree has been 
made, and ..is subsisting against his 
property,” 


It- will be notiosd, therefore, that the 
words “unless he is unable tə pay his debts” 
have for the firsitime been brought into 
the Aet by the Aet of 1920; in other worde, it 
is necessary for the debtor to establish, first, 
that -he is unable to pay his debts and, 
secondly, that either his debts amount to 
Ps. 500 or he is under arrest or imprisonment 
in exesution of а decrea of any Court for 
the payment of money, or en order of 
attachment in exseeution of sich a decree 
has been made and is subsisting against 
his properfy. These are the sonditiors 
specified in the Ast, and when these eondi- 
tions bave been fulfilled the Oonrt 
has no option but to deslara the rerioa 
presenting the applisation an insolvent. 

Now the question ` із, has ha satisfied the 
Court that the conditions specified in the Act, 
that is to say, in section 10 of the Act have 
been fulfilled P Undoubtedly his debts 
amount to Rs. 500; thera is no question about 
that, but the learned District Judge is 
поё satisfied that he is unable to pay 
his debts. No: doubt: in the oases 
which were eited before us the learned 
Judges took the view that it was unnecessary 
for & person presenting suoh an application 
to sbow that he ia unable to pay his debts 
but that ів for the obvious reason that the 
old act did not require him to show that 
he was unable to pay his debts. This ia a 
matter whish the Court under the new Act 
has to investigate, and it ean only investigate 
such matters on sueh materials as are placed 
before the Oourt by the party making the 
applieation for adjudication of insolvensy. 
The learned Distriot Judge has dealt with the 
way in which the appellant gave his evidence’ 
and has resorded a finding to ihe effest that. 
he is not satisfied that he is unable to pay his 
debte, " 

We may only take one e matter which in 
my opinion is cf importance, Oertain 
properties had baen resorded in the Record of 
Rights in the appellant's name’ and the 


p 
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value of thore prcperlies eomes to ates 
Bs, 2,500. The irsclrent states that be 
was merely a benamidar in respeet of thcse 
. properties, . It жае, in my view, open ‘to the 
learned District Judge to come to the sorclu: 
sion that his explanation ought nob _to be 
acrepted in view of what appeared in the 
Record of Righte. 

Then as regards tbe list of oreditors, the. 
learred District Judge was not prepared to 
ascent the statement ofthe applieant ав to the 
debts that wêre not covered by decrees, and, 
I am unable to взу that the learned Distriot 
Judge was wrong in not secepting Ay 
statement of {һө applicant. In: 


opinion, the decision of the District dudes Si 
‚ this, T would refer to thé.ease of Basir Sheikh 


is right and mvst be affirmed. 
I-would dismiss this appeal, 
Anasi, J.—I agree. 
"| BaD, 1 | 
Appeal dismissed, 


3 


. PATNA HIGH: COURE. 
. AEPEAL FROM ORGINAL Deore No, 133 
or-1919, 
.June. 18, 1922, 
Present: —Mr. Justiee Coutts and 
Mr, Justice Das, 7 
TEI NARAIN. ‘SAHU—Derenpant— 
APPELLANT 
tersus 
‘DAL RAM SAHU-—PrAIMTiEF— : 
RESFONDERT, 


; Appeal—Joint possession, decree for, appeal againet— 
Decree. holders, all, whether must be impleaded, ` 


‘Where. a decree for joint possession of land is 
- obtained -by a number cf plaintiffs, an appeal im- 
pleading only some of thems ав respondents is not 
maintainable, . 

‘Basir Sheikh v. Fazle Karim, 18 Ind. Сав 103; 19 
С. ҮҮ. М. 290, followed, 


. Appeal from a‘decision of tke: Subordinate: 


2 Judge, Bhagelrur, dated the 29th May 19. -9, 
Mr, 8. Р, еп, for the Aprel lant, 
‘ Messrs, Narendra Nath Een 

narain Bose, for the Rerpor. dante, x 


аса Shiv. 
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' JÜDGMENT. 

- Oourrs, J.—This appeal arises‘ out of a 
suit brought by five persons for possession 
of certain land. They obtainel а decres 
for joint pessession in favour of- all, The 
defendants have appealed to. tbis. Court but 
only four plaintiffs have been mada respond. 
ents and a preliminary objeotion has been. 
taken that the appaal eanuot ba heard - 
because the decres was one for joint posses. 
sion, во that even it the appeal were, SU 10683- 


‘fal it would be infruotnons besause the 


plaintiff who was not made a respondent 
would still- be able to exeaute the decree. 
Ín my opinion this contention must gu1068d, 
and if authority be needed .in support of 


у, Facle Karim (1), whieh followed the pre- 


vions desisions on the point. 


tt has baen urged, however, by the learned 
Counsel for the appellants that in the case 
before’ us one of the other respondents has 
died and the plaintiff who was omitted from 
the category of respondents has b:en sub- 


_btituted in his plate, and, sonst quently, the 
. objection whieh has been urged has no fores. 


I am unable to aosept this contentior. In 


„the first place, although this plaintiff is now 


on &he.record, he ів only on the record as. 
representing. the respoùdent who has died; 

he is not on the record in his own capacity, 
and, sceord/y, he hasbeen brcught on the 
record long after the period of limitation. for, 
filing this appeal had expired., Next we ` 
have been asked. to ‘extend the period of 
limitation under gestion 5 of the Limitation 
Act, ‘but, in the first plase, no applieation for 
extension of the period of limitation has 'bsen 
filed although.the learned Counsel for the 


‚ appellants was .warned some considerable 


time ago that if he wishes: to ask for an 
extension of the period of limitation, an 
applisation shonld be filed, and, in ‘the 
second plase, there are no grounds. for. 
exténdirg the reriod' in this particular, 08t0. 

In,thtss sireumetances it is unncces: вту to 
go into thé merite of this ore and І would 
diemiss this appeal with eost. 

Dag, J.—1 agree. - 

нун, & м. к, * 


А Axpeol didi. 
0) 28 Ind, Cas, 08:190, Ws N, 200, _ 
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SIND JUDICIAL COMMISSIONE 8'S 
COURT. d 
Oxtminan Revision APPLICATION 
No. 180 or 1919. 
February 17, 1920. 
Present ; —Mr. Faweett, J. O. and 
Mr. Kemp, A. J. C. 
OHANDIRAM VERHOMAL AND OTHERS , 
s ~ APPHOANTS ` 
` cersus 


BHMPEROHB-—Orosrrs Parry. 
Criminal Procedure Code (Act У of 1808), s. 494— 
Withdrawal of case—Discharge of accused —Fresh come 
plaint on same facts not entertainable, + 


When а case is withdrawn under section 404 of 
the Criminal Procedure Code and the accused is 
discharged on the ground that the evidence discloses 


no case against him, it i8 not competent for enother - 
. Waa, 


Magistrate to proceed against the accused on the 
ground that there is a prima facie case against him, 
except їп accordance with the provisions of section 
437 of the Criminal Procedure Code. [p. 6?6, со], 2.1 
It is contrary to sound principles ‘that one 
Magistrate of co-ordinate jurisdiction should, in effect 
‘and in substance, deal with a complaint which has 
already been dismissed by в competent Tribunal of 
co-ordinate authority, [p: 626, col. 1.] a ae 
Nilratan Sen v. Jogesh Ohundra, ?8 ©. 983; 1 C. W. 
N. 57; 12 Ind. Dec. (х. в.) 658, Queen-Empress v. Adam 
Khan, 22 A, 106: A. W, N. 41899) 211; 9 Ind. Dec. 
(х. в.) 1100, relied on, ~ y 
Emperor v. 1800,15 Ind. Cas, 488; 40 O. 71; 16 C. 
‚Ж. М: 083; 18 Or, L. J, 488, distinguished, | 
Application to quash the proseedings-pend- 
ing against the applicants under seetiona 879 
and 109, Indian Penal Code, in the Court of 
the Resident Magistrate, Rohri, 


Mr. F J. De Verteuil, for Applicants Nos. 1 
and 2. : i 

Mr. T. V. Thadhani, for Applieant No. 3. 

Mr, О, M. Lobo, lst Assistant Publio Pro- 
sesutor, Sind, for the Orown, | 


JUDGMENT. : 
`+ Fawoztr, J, O.— In this: case, the three ap- 
plicants, Seth Ohandiram, Ramdas and Jetha- 
nand, were oballaned bythe Police on the 25th 
of February 1919 on a eharge of theft of 
wood, whieh is alleged to have been out from 
sertain Government land with their eonni- 
vanee, There were also other acensed, On · 
the 25th of Mareh the ‘case against the three 
Bpplieante was withdrawn under seetion 494, 
Oriminal Procedure Oode, and they were 


of that section. This withdrawal was made 
Їп pursuance of an order passed by the 


40 
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. Distriot Magistrate, Sukkur, wherein he says 


that: he ів satisfied by enquiry and otherwise 


‘that thera is no ease to be made out against 


these three persons. He, therefore, directed 
that the ease against them should be with. 
drawn. The trial of the other aeeused 
proeeeded and they were finally aequitted on 


-the 5th of November 1919. Then, on the 


10th of November, the Acting Distriet Magis: 
trate (Mr. Shillidy) passed an order in which 
he says that, having read the judgment in the 
ease referred to, he orders the proseeution of 


. the three applieants under sections 379 and 
.109 of the Indian Penal Code. 
` of this he refers to the finding of the 


In support 


Magistrate and the evidence of certain 
witnesses in that case whieh impliested 
the applieants, .'The Publie Proseeutor 
in the same order, dirested to 
lodge a .eomplaint accordingly in the Court 
of the Resident Magistrate, Rohri. The 
Publio Proseeutor lodged the eomplainant on 
the 12th of November. The applisants 


‚ now seek to get the order of the Acting 


District Magistrate and the eomplaint filed 
under it set. aside as being osontrary to 
law, . : 

. The main contention urged. by Mr. De 
Verteuil is that, while the law permits of the 
same Magistrate who has diseharged an 
asoused entertaining fresh proceedings againat 
him on another complaint ог. otherwise in 
actordanee with seetion 190 of the Criminal 
Procedure Code, the law does not allow 
another Magistrate to review or revise the 
decision of a Magistrate who had dissharged 
an accused person, In support of this воп: 
tention he has referred us to certain author- 
ities. The prineipalof these is the case of 
Nilratan Sen v. Jogesh Ohundra (1), where it 
was held that in the case of an original com- 
plaint dismissed under seetion 208 of the 
Oriminal Prosedure Code a fresh somplaint 
on the same faets cannot be entertained so 
long аз the order of dismissal is not set aside 
by a competent authority. Mr, Justiea 
Banerjee in his judgment in that ease has 
given what appear to ua very cogent reasons 
for eoneluding that the Legislature intends 
that an order of dismissal of a complaint or 
diseharge of an aesused person should be 


interfered with only in the manner provided 
diseharged aesordingly under the provisions ^: д : 


(1) 28 0, 988; 1 0, W.- М, 67 12 Ind, Deo, (N, i.) 
oo 


-3'626 
-CHANDIRAM VERHOMAL 0, EMPEROR, 
‚ by seotion. 437 of the Oriminal Prosedure 
Oode. The opposite view would (he points 
_out) Лев to the anomalous and. unreasonable 
. result that, notwithstanding the dismissal of 
a complaint ог tha diseharge of an aceused 
»person after an elaborate enquiry by one 
Magistrate, another Magistrate may, merely 
; upon a fresh epmplaint=being filed, take pro- 
seedings against the aceused again for the 
‘same offence and on the’ same evidence, 
-though he ‘has-no authority as “a” Court of 
- Appeal or revision, to examine the correet- 
ness of the previous. order made-in the oase. 
. : The same view has been taken in the ease’.of .' 
Queen- Empress v. Adam Khan (2), where the - 
' Court expressed the opinion that it was 
. utterly contrary to sound prinsiples that one 
Magistrate of co ordinate jurisdiction should, 
. in effeet arid substance, deal with, as if it‘were 
‚зал appeal or a matter for revision, a `вот- 
plaint- -whioh . had. already, been dismissed : 
‘by а -eompotent Tribunal: of: co- ordinate . 

authority. 7. 

"The Assistant Publie Prosssntor urges, 
however, that a-distinetion: should be made : 
‚ between a.case where an aeeused person ів 
discharged after the resording of evidenóe . 
food on the merits of the-sase against him and 
a ease.where-an aconsed person is diseharged 


“chetord any evidence is resorded. In support ` 


‚ of this proposition. he sites the esse-'of 

: Emperor v. Idoo (3). . This is a бане where . 

"Ah: Aéeused person was committed to. the 

-.Séssions Court on a eharge.of rape which 

was eommitted, if at all;outside the loaal 

. limits of the Sessions .Court.: 

-of the: trial- this. was brought to notice 

and £berenpon :the Crown decided to enter a 

~ nolle prosequi through thé: Advocate: General · 
апа the learned Judge dissharged the -aecused. 

. Subsequently, he: was placed оп trial for the 


‚.ватав offences -with · which ‘he had. been . 


oviginally-eharged before a Magistrate having ~ 


: jurisdiction -at the place where the “alleged : 


_таре took place and the Magistrate refused 
Љо proceed with certain of the -eharges; The. 
High Court held. that. the Magistrate was . 
: mistaken in declining jurisdiction which:he - 
: mundenbtedy. had ‘and ‘that Tp was. коше sto.: 


^2 
$c b > ча 
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eonsider .and adjudisate on, any eriminal 

information properly leid before him against 
the ascused. It was also held that.the order 
of discharge by.the Sessions Court was no 
impediment to his, acting in this manner. 
This case, We think, does supply au instanes 
which ean’ properly be. .exospted ` from the 
general rule laid down in the ‘eases previously 
referred -to, for the aceused was diseharged 
because the Court had not complete jurisdio- 
tion over him апа there is..no review or . 
revision `, of- that ; particular, deeision , by . 

, &nothér Court ‘whieh has- auch jurisdiction. 

"T would, therefore, guard myself in. ;aesopting 


_ the general proposition laid down in the two ·: 


: enses T have cited, for there may Бе ` cases -in 
, whieh’ ‘that general rule eannot. properly "he 
.applied. Bnt, apart from sush‘exeeptions, 
<.we.soneur entirely with the view that has 
“been expressed in those two cases, and We 
‚ think that the rule. shonld* be applied i in this 
- ea8e, if the applieants were discharged on the 


- ground that the: evidence - ‘disolosed. no ense : Р 


. against them. 
` Looking at the order tor withdrawal by E 
-the District Magistrate, it is slear ‘that the ` 
ground on -which’the ease was-to be with- 
-drawn was that he was satisfied that there is 
no-ease to be made „out .Bgainsb, them, and it 
also appears: ‘that, ай any. табө,;вотө. evidence, 
. though not mueh, had baen recorded when 
the case was withdrawn under section 494 
‘of the Criminal Procedure Code, It ie also 
to be noted that that seotion requires the 
consent of the Magistrate, We, therefore, 
think‘that 16 is not- competent for another 
Magistrate to proseed against. ће. ‘present 
applicants оп: the: ground -that there is а 
‘prima: facie: ease against them,: exeept in 
aesordanse with the provisions of geetion 437 
of the Code. 

Mr. Shillidy’s order 18- -not one purporting 
to be made under sestión: 487 or-eomplying . 
with the conditions under whieh an order of ~ 
that: kind ean ba made. .He states explicitly ` 
- that he haa read the judgment, of the Magis» 

trate-and refers to no other part-of- -the-pro- 
'-seedings. It-is-not- asserted that he‘had called 
-fer the resord of the proecedings: before “the 


' Magistrate and the probabilities ‘are strongly 


»-against: ‘this. . JNor- does -he order : a-‘furthér 
"enquiry in accordance with- the-terma- óf the 
“section, but directs ‘ the- Publis ‘Proseeutor: to 
: lodge 8. eomplaint. ` "Therefore, “itis clear: ‘to 
Cay that-the District: Magistrato- -did nót ‘aot 


e. 
be 
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under ssetion .437. 
open to him to proceed under that section, 
We have been -asked to. quash all procasd- 
ings against the applisants оп the ground of 
the lapse of tims віпов the alleged offence 
took plaes, But wedo not think that there 
are Suffisient grounds for us to go so far, even 
if we.have power to-interfore with the future 
: exereise of а power eonferred by law on the 
District Magistrate. The lapse of -time 
affects the proseaution- evidence as mush as 
або the defense, and -a good deal-of the 
evidense-relied upon by the applisants appear 
“to be of a docunisntary nature, "Tho offenss 
‘gharged “is-also not a trivial one, At the 
„вате time, we-think-it-right to expresas - tle 
opinion that, in view.of Mr. Rothfield's order, 
this is signally &.easo -where ‘the 'Distriat 


- Magistrate, before taking further action under . 


' gestion: 437, should issue notise to the appli- 
canis -and hear : what they -have to urge 
: against апу васЬ order. — 

Forthe.übove ‘reasons, we set aside the 
-Resident -Magistrate's order issuing - prosess 
upon.the complaint bsfore him -and dismiss 
“the somplaint in. exereise. of our powers a8 а 
;-Revisional Oonrt; 2. A ug 

Web РИ ian E 

4 Order і issuing ‘price on the 
complaint before the R, M. set aside- 


` and the complaint соо | 


рола E 


“NAGPUR. JUDIOIAL COMMISSIONER'S 
» OOURT. i 
: Guinea уйк No. 1750r 1922, 
PORE -September22,19292.- y . 
- Present :—Mr. Prideaux, A. J, O, > 
JADHO—Acousen—Apprtoanr bh 
a "DOT 607818: — | 
: MANIK: LALA — OOMPLAINANT— m 
- 7 INoN-APPLICANT. ^ . : 
бран Procedure Оойе:( Act--V of 1998 ), 88, 69, 3o, 
"th —-Notice to dc d service, when do э be 
, ordered. © : 


ner: е” 


‘Suhsbitutod -servive!: of.& . summons. should тө 
- tordereü ошу. в бег proper steps to serve the accused 
personally have proved ineffective. [p. 626, col. 1] 
.. ;Revision against am .order of the Sub- 
Divisional Magistrate, First Olass, Wardha, 


АРЛАН: ABER; 
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"627 


dated the 12th April 1922, in Miscellaneous 
-Cass No. £9 of 1921, . 

FAOTS.—The non-applicant Manik Lalas 
filed in this ease an applieation under ssobion 
7145, Oriminal Procedure Code, against ono 
Shoik Nasir to, the effess that he had purohas- 
‘ed at a Oourt-auction certain khuikas! felds 
.of Mouza Khairi, namely, No. 62 known "ан 
Бата Nos, 6/1, 6/2'and 6/2 kha known as 
Diwan Gondwala and No. 27 koowa as 
Lawah Khari and had sinse been: sultiyating 
‚ them, that he had engaged the above named 
Sheik Nasir asan- agrisultural ` servant ‘on 
“the 9th April 1921, that Sheik Nasir began 


'eheating him and во Һе dismissed him by a 


noties, dated the 10th September 1921, that 


-in spite of sueh dismissal Sheik Nasir was 


interfering with his eultivation claiming the 
fields as а tenant and was threatening to beat 
him. ‘Neither in this application nor inthe 
statement of Manik Lala recorded before 
prosess was issued was there any allagation 


' made against the present applisant Jadno. La 
“the written statement filed by Sheik Nasir 


it is elaimed of that existing interest in the 
above-mentioned ` two fields known as Sivan 
and Diwan Gondwala and alleged that he 
had no sonsern with the’ field known ag 
‘Lawan Khati whish he incidentally mentioned 


` as having been leased by ‘Manik Lala to the 


present” applisant Jadho: Thereupon the 
` learned Magistrate ‘issued a noties (unae- 
-gompanied by а sopy of the- preliminary 
.ordér) “to the present applicant Jadho for his 
А attendance on the 17th February 1922, but 


“the notieo was not served upon the applicant 


' as he was not present аё ће village and had 


''gou$ to Wadgaon asthe report of the procaas- 


Server goas, Tbus on the 17th February 
1923 the learned Magistrate without any 
evidenes as to the present applicant вопсэа[- 
ing “himsalf or avoiding service orderad 
“substituted serviee” of a fresh notiee which 
-was issued ia a proslamation form con- 
templated by sestion 87 of the Criminal 
This notice was not served 


thereof was affixed to his housa and another 
copy to the tamarind tree, the applieant not 
being present in tha village. "Tis notice 
to) was not ascompanied by а вору of the 
preliminary order, The present applicant 
never appeared in tha proceadings before 
the learnei Magistrate. Ultimately the 
learned Magistrate passed the above-mon. 
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tioned order declaring Manik Lala to be in 
possession of all the aforesaid fields and 
to be entitled to such possession until evisted 
therefrom in due sourse of law and 
forbidding all distarbanos of his possession 
until eviction. 

Messra. G. Р. Subhedar aud G, M. Pande, 
for the Applieant. 

. Mr. 8. P. Dick, Standing Counsel, for the 
. Orown. 

ORDER.—The learned District "Magistrate 
in his reply states "with regard to grounda 
(b) and (c) recorded in the orderof the 
learned Additional Judicial Commissioner I 
sonsider that substituted servise was 
improper and that the effest of it is to 
render the order passed invalid as against 
the applisant Jadho” and the learned Stand- 
ing Counsel in this Court, after referense to 
seetions 39, 70 and 71 of the Oriminal Proce- 
dure Oode as Specifying the method of service 
` of summons, is eons'rained to admit that if 
there was absenes of reasonabls diligence 
in attempting to serve Jadho the substituted 
serviee is bad, I think the record shows that 
suffüsient steps were not taken to serva 
Jadho the present applisant after he had 
been brought into the ease and that the 
substituted service directed should not have 
been ordered until proper steps to serve him 
personally had been undertaken. For these 
reasons I set aside the order as regards the 

. applisant Jadho whose interest is apparently 
. eonfined to field No. 27 of Monza Khari 
' known as Lawan Khari, The ease as regards 
him will start afresh and if neosssary a 
fresh order will be made against 
him. The order stands good -as regards 
Nasir. 

B. D, 


Order motfied, 
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“LOWER BURMA OHIEF COURT. 
OniwINAL ÁPPEAL No, 1040 or 1920. 
April 25, 1921. 

Present; —Mr. Justice Duok worth. 
NGA PO KYIN— APPELLANT 

ў versus 
BMPEROR—Resronpsnt. 

Criminal Procedure Оойв (Act У of 1898), s. 281— 
Penal Code (Act XLV of 1860), зв. 465, 463— Separate 
complainants—Joint charges—Oharge of minor offence 
—Oonviction for graver offence. 


Section 284, Criminal Procedure Code, is not 
limited to cases where the offences have been com- 
mitted against the same person but also applied 
where the on rans are different persons.[ p. 629, 
col. 

It is an: accepted principle of law that a person 
cannot be convicted of amore serious offence than that 
with which he is charged whether on appeal or in 
the original Court, The reason being that he has not 
hadan opportunity of meeting the charge in question, 
sofar as the facts which render it more serious, or an 
aggravated offence, are concerned. [p 629, col 2] 

Therefere, a person who ischarged under section 
465 of the Penal Code cannot be convicted under 
section 458 of the Code. [p. 629, col 1.] 

Subedar Ahir v. Emperor [Chattradhari Mian © v. 
King-Emperor], 28 Ind. Cas. 668; 19 О, W. N. 557; 16 
Or. L. J. 382; 43 C. 13, Musai Singh. v. Emperor, 22 Ind. 
Сав. 1008; 41 C. 63; 18 C. W. N. 183: 15 Or. І, J. 224, 
Orown v. Chit Te, 1 L. B, R, 287, King-Emperor ` v. Po 
Yin, 3 L, B. R. 232, followed. k 

Oriminal appeal against an order ania 


by the Special „Power Magistrate, Tharra- 


Mr, Surti, for the Appellant. 

The Government Advoeate, for the Orown, 

JUDGMENT.—The appellant, Nga Po 
Kyiv, is the ex-Headman of Kadok in the 
Tharrawaddy District. 

He has been convieted under three separate 
ehar.es under section 468, Indian Penal 
Oode, in regard to three: Land Revenue 
Receipts, Kxhibits A, O & B, whieh he is 
said to have forged and he wassentensed . 
to five years’ rigorous imprisonment for 
eash offence, the genteneos ío.run eoneur- 
rently. 

The facts have beon very fully set out 
in the lengthy judgment of..the learned: 
Special Power Magistrate, Tharrawaddy, and 


. l.ses no reason to resapitulate them in de- 


-meént rolls-and the 


р 


tail here but it is necessary to make it clear 
that the prosesution’ case is that the assess- 
receipts were made 
over: tó the appellant when the-entries were . 


-eorrect, and that the alterations - of the. 


amounts payable in both receipts and asses3- 
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ment rolla must have been made by the 
Headman himself, with dishonest intention, 
before he sollested the amounts due from the 
persons coneerned, 

The learned Magistrate found that this 
was what had oceurred. 

Mr, Surti for the appellant appeals both 
on points of law and on matters of fact, 

I will take the law points at onee. First, 
he contends that it was illegal on the part 
of the Magistrate to try even three of the 
offences of which the appellant was accused 
(for there were more than three instances 
bronght to light) in one trial, inasmueh as 
there was a different. eomplainant in. each 
aasa, In regard to this, it will be noted 
that though Maung Shwe Ngo, whose re- 


venue receipt is Exhibit A, appears to have 


been protagonist in bringing the Headman 
to trial, the actual proseeutor was the 
Deputy Commissioner of Tharrawaddy who 
in his capacity as Distriet Magistrate took 
éoghizanee of the ease under gestion 190 (1) 
(c), Criminal Procedure Code. Mr. Surtirelied 
upon sertain rulings,. but it is not necessary to 
quote them,inasmuch as they are all dealt with 
in the case of Subedar Ahir v. Emperor [ Chat- 
tradhàri Mian v, Emperor] (1) in which it was 
decided that section 234, Criminal Proesdure 
Oode,; is not limited to «ases where the 
offenes has, been committed against the 
same person but thatit applies where the 
complainan‘s are different persons. The 
same prineiple ів to ba found in the reeent 
case of Musai Singh v. Emperor (2) though the 
aotual case dealt with a different state of: 
affaire. I acaept the reasoning in the 
Caleutta Weekly Notes saso = already 
quoted as eorres$, Itis, moreover, in accord. 
anoe with the universal praetieo of the Courts: 
in this eountry, 

The second point taken up by Mr. Surti ` 
ia that it was illegal on the part of the 
learned Magistrate to have convicted the 
appellant under sestion 468, Indian Penal 
Code, when he had only charged him with 
three separate offences ‘under seetion 465 
which he contends is a minor offenee, 
I am of the opinion that he ів right. Ifa 
person js eharged witli а a major оао ог 


(1) 28 Ind, Сав. 668; 19 0. W. N. 657; 16 Cr. L.J, ^ - 


882; 48 O. 18. 
(2) 42 Ind, Cas, 1008; 41 С. 66; 18 0, W, М, 188; 
16 Or. L, J, 224, 
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an azarávated offense of ai any kind, it is trus 
tbat he can be convieted of a minor offence, 
but tle cónvéree does not hold good. An 


'offenoe under sestion 465, Indian Penal 


Ооде, ів punishable with a айй penelty 
of two years’imprisonment, whereas an offence 
under Bestion 468 is punishable with seven 
years’ imprisonment, and it is an aggravated 
form of forgery, whieh, in the present instance, 
the -appellant was not-called upon to meet, 
It is ап aecepted prineiple of law in India 
and Burma that a person cannot be eonvicted 
of & more serious offence than that with 
whieh he is eharged whether on appeal or 
in the original Court. The point is that 
tke person eoncerned has not had an oppor. 
tunity of meeting the eharge in question, 
so far asthe facts, whieh render it more 
serious, or ап aggravated offense, are con- 
cerned (ree Crown v. ОМ Te (3)]. Neither 
side has quoted any authority on the aub- 


‘jeet, but I am satisfied that the law io as 


stated. The eorreot eourse would have 
been to have amended the eharge under 
sestion 227,.Criminsl Procadure Code, and 
to have aeted under the subsequent sections, 
Furthér, it is open to doubt whether in this 
instanee section 236, Criminal Prosedure 
Code, had any application. There eould not 
have been any doubt in the Magistrate’s 
mind as to the application cf the law to the 
fasts alleged. The ease of King-Emperor v. 
Po Yin (4) deals, of course, with the powers 
of Appellate and Reyisional Courts, but in 
my view the prineiple involved here is the 
rame. 

(Norz.—The rest of the judgment is not material 
for this report, —[Ea.]: 

W. б, А, Order accordingly, 


(8) 1 L, B. В, 287. 
(4) 3 L. B, Е, 282, 





NAGPUR JUDICIAL COMMISSIONER/S 
00 А 
Criminat Revision No, 27 оғ 1922, 
. March 27, 1922, 
Fresent : —Mr, Prideaux, A.J. C. 
BAKAHAM —AQQU8ED—APPLICANT 
versus 


СА EMPBROR—Non- ÀPPLICANT, 
Criminal Procedure Code (Act V of 1898), 9, 107 


IMs 


690. - E 
EMPEROR t. REED, 


Joint trial of gang, if legal —Quantum of evidence— 
Revision- Dow order, when: to be interfered with, 

Е : 
. df a gang of - . persons join together in jointly 
committing acts of violence or criminal intimidation, 


proceedings under section 107, Criminal Procedure. 


Códe, against-the whole Bang in the same case are 
proper, and it suffices.in such a case to establish 
that some members. of the gang committed various 


. Bois, It, is nob necessary to prove that om every. 


ocoasion the whole gang were r6 together; 


y 


“An отйег binding down a person to bo of pa i 


` behaviour should not be interfered with in revision 
unless.ib is obviotts. that а mingarriago of justice has 
taken place, 


' Oriminal révision against an order of the’ 
Distriet Magistrate, Wardha,. dated the. 7th 


December 1921,” in Oriminal Appeal No, 84 
of 1921.: . 
* Mr. О.'В, Parekh, for the Applisant. 


` ORDER. —This order also disposes of бї: 
minal ‘Revisions, Nos. 28, 29, 30, 31 and 32° 
‘these віх 68808 


of 1922, the applicants ‘in 
being Bakaram, Nilkant, Maniram, Ganga 
ram, Sitaram and Sheik Gulab, These 


six persons have, been bound over to be. 


of gocd behaviour for a period of 
year. The applieations to the 
Magistrate . having failed the applieants now, 
come here. ‚Їп these eases it ів лепа] to. 


one 


fake fasta as found and.I sée no’ reason | 


to depart from that practice in the present 
case. The Magistrate in a careful order 
finds that the. six applicants formed а gang. 
who let loose their eattle in other people's 
- fields, forcibly.eut grass and habitually commit 
авів of violence. It seems that ` Bakaràm 
is agent of one -Musammat Jainabai who 
slaims. the. property. of. her.co- wife, one. Bha- 
girathibai. Mahadeo also olaim& the same. 
` property and Mahadeo is the brother of 
the complainant in this case. The~ Trying 
. Magistrate specifies no less than 27. insidents 
to show that the accused’ aet. together in 
aota of violence, Mutation has been effeat- 
ed, it is here admitted, in Mahadeo’s 
favour by the Revenue. Oourts,. but despite 
this fact Musammat Jainabai represented 
by the applicant Bakaram still persists 
in ‘attempting to obtain ‘possession of 
Bhagirathibai’s - property. it is here 
strongly. contended that the trial-of the six 
aseused together invalidates: these proseed- 
ings, but the test. in- -these eases: ia. whether 
there- is в common-ease against all the accused, 
If a gang like to join-together in jointly 
‘sommitting: asts of violence or- criminal 
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. of justiee has taken place. 


District’ © 


. evidence. [p. 881, col. 1.4 
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intimidation, . proceedings - under. security, 
séction against the whole . gang in the. 
aame gase is proper and .it suffices-in such; 
cases to establish that some members of. 
the gang. committed, various. aote. We. do - 
not want it to be proved that. on every, 
oesnsion the whole gang were- together. 
Tt is sufficient if. the evidence .- establishes.. 


that. there. is а gang of persons. joint.: jos 7. 


gether to, sommit such acts as the seeurity. 
sgetion exists to prevent, and .viewed from, 
this aspect I bave:no doubt hat fhe віх, 
applicants were rightly tried . together. 
After all, the District Offisials-are responsi-- 
hle for the. peaee.of their distrists, and when 
the 'Sub.Divisional. Magistrate . and һе 
District Magistrate are satisfied by evidence 
that the occasion has arisen to. bound down 
eertain people to be of good behaviour I. 
sm always loth to interfere with. sush 
orders unless it is.obvious that a. misearriage 
In the present 
ease there із evidenee, and, if believed, 
establishes that the reasons exist for the 
course the Magistrate has taken and it 
seems to me that the six applicants hava 
been rightly dealt with. | T, therefore, decline 
to interfere and dismiss all six applieations, ` 

B, D. ` 


5-5 i Applications Mismíesód, 


z.. OALOUTTA HIGH COURT. 
ORDINARY ORIGINAL ОкімІмАТ, JURISDIOTION; 
А June 22, 1921. | 
` Present: :— Mr. Justice Buokland,. $ 
EMPHROR—Prosgouros. 
^ s vertus 
REED—Accosap. . 


xe rete Prosecutor, whether- bound, to: 7 
‘alse witness 


-not bound to call . & witness І 
elieve would: give false. 


` A Publio: Prosecutor. i 
who he has reagon to 


Queen-Empress v. Durga, 16 А. 84; A. w. N. ни 
Ti 8 Ind, Dec, (х. в.) £6, followed, - 


Mr. Langford James, for the Prisoner. 
"Ма, В. І. Mitter, for the Orowa. x 


Vel. LXIX) 
MURUGA GOUNDAN 0, EMPEROR, 


-JUDGMENT,—I know | of ‘no authority, 
nor has any been advanced for the proposition: 
that-it is the duty of the. Public Prosecutor 
to. eall'a .witness who: he: has reason to 
believe. would.. give false evidense; In, 
stating my opinion L cannot do: better than 
adopt the language of a former Chief. Justice, 
of the High Court.at Allahabad when. Кө said 
in Queen-Hmpress- v. Durga (1): “It cannot 
be-the duty of а Public Proseeutor acting 
on behalf. of the Government and-the country: 
to call or put: into the witness-box for 
eross-examination a witness whom he 
believes to be a:false or unnesessary witness," 
The learned Standing Counselhas refused 
io eall . М, Огап оп the ground that he 
believes him. ќо. be a: false - witness. In 
the.former trial. Mr, Grant was called by the, 
Court. and. cross-examined by. both sides. 


He was-not examined: asa witness for. the . 


Orown,.in which case .other considerations 
would have arisen, and in the sircumstanees 
I:dealine.to interfere. s 
Ю.Н, C D ? 
Е : : Prisoner acquitted. , 
'@) 16 А, 84; A, W..N.. (1894) 7; 8 Ind, Deo, (м, &), 
55 (P, В). nag | | 


t Lo 
yes " ‘ 4 


. PRIVY COUNCIL. | 
^ APPEAL FROM THE’ Mapras Нтан ОопБт, 
cee March 9, 1921. 
_ Present ;—Viseoünt Haldane, 
Lord Dunedin and Sir John Edge. 
MURUGA GOUNDAN-—A»rPBELLANT 
" . versus 
ы EMPEROR—Respronpes, 
Privy Oouncil—Appeal, ‘criminal, whether enter. 
tainable, i * 


The King in Oounoil is- not. a Oourt of Oriminal 
Appeal; the power in. the Sovereign to entertain 


appeals in criminal mattersis only exercised when ' 


there has been a ‘gross denial of the principles 
o£ natural. justice. f А х 
Appeal Бу Spesialle&ve froma judgment 
оё. ће Madras: High. Court, dated the 7th 
January 1920. Р | 
"Mr. De Gruyther, К.О, (with him Messrs. 
Bhagwandin Dube and E. M. Palat), for the 


Appellant, 
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- jn numerous cases, 


pa) 


eal 
ABDUL HAQ t. EMPEROR. 

‘Sir Harle Richardse, K. O., and Mr. Ken. 

worthy Brown, for the Respondent. 
JUDGMENT, 

Viscount — HaLpANE.— Their Lordships 
have-made it plain, during the argument 
what the grourd is on whieh they are; eom. 
polled toadvise His Majesty to. reject this 
appeal, The rule which has prevailed in 


, résent years is that-the King'in Oouneil is not 


a Court: of Criminal Appeal and that the 
power in the Sovereign to entertain appeals 
of this charaeter is only to ba efersised when 
there has been sush & gross denial of the 
principles of natural justice as bas beendefined 
Looking at the evidences 
in this ease it is obivous that the appeal ean- 
not be brought within those limits. Therefore, 


. on the simple ground that it would be outsida 
: the jurisdietion of the Orown to entertain it, 


this appeal must be dismissed, and . their 
Lordships will humbly advise His Majesty 
assordingly,. x 

SW. 0. by Appeal dismissed, ` 


' LAHORE HIGH COURT.. 
Oximinat Revision No. 1574 or 1991, 
- March 11,1922.  — 
` Present: —Sir Shadi Lal, Kr., 
Chief Justieo. 
. ABDUL’ НАФ — А aqousgp— PETITIONE. 
veraus d 
EMPEBOR-—HRzsPONDEX', 


Oriminal Procedure Qode (Act V of 1898), ss, 179, 
181—Penal Code (Act XLV of 1860), в, 406—Qriminal 


` 


. breach oj trust—Place of trial. 


- Acoused, carrying on business at Calontta, indented 


for certain goods through complainant, a commission 
agent carrying on business at Delhi, The. goods were 
to be delivered at Caloutta but payment was to he 
made at Delhi, When the goods arrived accused: wag 
allowed to take delivery of them on condition that he 


, would hold them in trust till they were paid for. He, 


disposed of the goods before paying for them. Oom. 
plainant thereupon filed a complaint against the 
acoused under section 406 of the Penal Code at 


"Delhi : ` 


Held, that the alleged. offence, whether criming} 
breach of trust.or cheating, had been committed at 
Caloutte and that. the Delhi Courts had uo juris. 
Qietion to entertain the gomplaint, Гр, 628, gol, 1.) 


632~ 
ABDUL HAQ t, -EMPERÓR. -~ = 


- Саве reported.by the. Additional: Distriet 
Magistrate, Delhi, with his „Мо, 6203-M оЁ : 
8rd December 1921. 

FAOTS:—Oriminal breach” “of trust was 
eommitted at Caleutta." The City Magistrate, 
Delhi, held in his ‘order, dated 22nd October 
1921, that he had jurisdiction to hear ihe. 
case. -~ 
‘GROUNDS. —Zamiril Hag of Delhi filed 
a complaint under section 406, Indian Penal - 
Code against Abdul Haq of ` Calentta. Khan 
Sahib Ehawja' Abdul. Majid Khan; City 
Mogistrate, First Olass,: Delhi, in éonsidering 
8 preliminary: "objeotion that the Delhi Courts” 
had no jurisdiction desided in Lis order, dated 
the 22nd October 1921, that- ihe trial воша ` 
be held at.Delhi. : 

. Abdul.Haq has now filed & "petition for the 
revision of this order. The fasts of the ease 
are set out in the order of the- S OMEN 
which was. aBfolows:—. : - 

“Мт. S. Zamirul Haq i8 а commission 
agent having .Delhi for his place of business, 

S. Abdul Haq-Mohammad Shafi have firms 
in Sadar Bazir and Fatebpuri, Delhi and 
Calcutta. } 

“On the 29th Ostober, Abdul Haq sent 
an indent for supply of four cases of Pears ` 
“Glycerine Soap’ to Mr. S. Zamirnl Haq. 
The goods indented for were to be supplied 
at Caleutia but the payment was to ba 
made at Delhi (12е indent Exhibit Р,А.). 

“Two drafts. for £,°50-14-3 and £. 63.7.2 

. were sent to: Calcutta with insíruetions to 

the National Bank of -[ndia, Limited, to 

‘deliver relative. doeuments to S; Abdul 
Haq- Mohammad Shafi against payment, _ 

Т "An arrangement - was, however, some to 

between Zamirul- Hea, 'eomplainant and 


P. B. ‘and P. О, ' wheraby- һе -drafis were - 
eonvertéd into D. A. (i: e. the-doeumenis. to - 
be delivered against aaceptance), on the воп. 
dition that .the goods were-to be kept by the. 
accused in trust, till” thé amounts of the bills - 
were paid. to the, Bank; or the “eomplainant, - 
In pursuance of -this: arrangement; the eom 
plainant wrote the. letter; Exhibit P, W. 2. 
(о) to thé National Bank of India, Delhi,advia. - : 
ing them-of Бе fact.. ^ . "NE 
“The “asoused:- -aignified : shia. accéptanes: PE 
the drafts to the Bank ard received :the= 
dosumenis. -Hë 'Yeceived delivery | of the 
goods but “disposed _ “ЁС them. At: -Oalentia 
before paying for the. [7 sxe ets 
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The fasts have been admitted by the 
aoeused. 

“The question now is whether Delhi Courts 
have jurisdietion to try the ease of alleged 
breach of trust on the part of the aecured, the 
goods having been received and misappro- 
priated by him at Caleuita. 

"Under gestion 181, Criminal Proeedure 
Code. the ease is triable: where the goods were 
received or retained or the offenee was com- 


mitted. “Section 179, Criminal Procedure - 


Code, provides for the eare being tried where 
the eonsequenses have aserned. As remark- 
ed above, the goods were held in trust at 
Caleutta where they had been reeeived, 
Misappropriation also ocenrred there,- But 
the eonsequenee of -it was that the complain- 
ant'a lien on the goods was destroyed, Now 
the eomplainant might have got the goods if 
his dues were not paid at Delhi. The eon- 
sequence, therefore, ensüed at Delhi: and not 
at Oslentta. 

"Under these cireumstanees, I hold that 
the trial san be held at Delhi.” 

„Тһе Magistrate, therefore, held, that the 
consequence was that the complainant lost bis 
lien on the goods and this ensued ^ai. 
Delhi and ssction 179, Oriminal Procedure 
Code, applied, ` 

I have been referred to the followiog 
rulings :— 

Gokal Ohand v. Ehul Ohand (1) and Ganeshi 
Lal v. Nand Kishore (2) and Sheo Shankar v, 
Mohan Sarup (3). The first two rulings 
support the petition and the third, referred 
to by the respondent, is elearly distinguish- j 
able. - 

In the Punjab ruling it was stated that 
“the offence was eomplete as soon as the 
money: "had been misappropriated, and the faet 
that the money should hava ‘been, and was 
- not, sent to Delhi did not give the Delhi 
' Qourt jurisdietion, the accused having put 
the money into their own pocket at Calentta.” 
‘In the present osse the petitioner reseived 
goods at Oaleutta, and he was to hold them 
. id trust until he made payment, He disposed 
of them at Oaleutta without making payment, 
The alleged otona was, therefore, complete 


(1) 6 Ind. Cas. 830; 7 P. В. 1910 Ог; 172 P. L. Б. 
1910; 7 Р. W. Б. 1910 Ог; LL Cr. L. J. 203. 

(2) 15 Ind. Oas 319; 10 A. L. J: 45; 84 A. 481; 18 
Or. L. J. 479. 

-(8) 60 Ind, Oas. 930; 19 A, L. J. 69; 2 Or. L. A 
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' BIRJCBHUKAN 0, JANRAO, 
ав soon ashe misappropriated the goods by 
selling them without authority at Calcutta. 
The fast that he did not first pay at Dalhi 
as agreed upon does not affost the ease. The 
loss at Delhi, sush as itis, is not a. conse- 
quence” such as is referred to in seetion 179. 
of-the Criminal Procedure Code. Indeed loss 
is not an ingredient of the offenos as the 
intention to eause wrongful loss by itselt 
amounts to dishonesty (section 24, Indian 
Penal Onde), А. „more resent ruling Kali 
Dass y, Karam Ohand (4) also supports this 
view, 

I recommend that the order be set aside on 
the ground that the Oaloutta Courts have 
jurisdietion only, and that petitioner ааай 
be discharged. : 

Mr. Nur Ahmad, for the Petitioner. 

Lala Sariha Ham, for the Complainant, 

ORDER.—Upon the fasts set oui by the 
Additional Distriet Magistrate, there cin be 
no doubt that the alleged offense, whether 
one of criminal breach of trast or of aheating, 
was sommitted at Oalcatta; and I agree with 


him that the Delhi Courts have uo jurisdie-: 


tion to entertain the somplaint, І aceordingly 
set aside the order of the Trial Magistrate, 


2. * 
А Order cet aside. . 


(4) 88 Ind. ‘Cas. 187; 28 Р. Е. 1916 Cr.; 18 Cr. L. J. 
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NAGPUR JUDIOI AL COMMISSIONER'S 
COURT, | : 
, Ogwan Revision No. 52 B or 1922. 
September 23, 1922. 
Present:—Mr, Kotwal, A. J. O. 
BIRJUBHUKAN—Oowpratnant— 
APPLIOANT 
versus 
JANRAO Амр ormts—Acovsnp—Non- 
APPLICANTS... ` 
Qriminal Procedure Code (Act V of 1898), s. 487 
Further enquiry —Lapse of time—Penal Oode (Act 
XLV of 1880), s. LST daga i Unlawful жшт = 
Qommon objet . — ^ ^7 i 
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time the assault took place. 


А 


638 


Lapse of time is not a sufficient reason for refusing 
to order further enquiry if an offence has really 
been committed. 

It would be encouraging accused persons to delay 
proceedings if lapse of time were admitted as a good 
reason for not proceeding further with the case, 
when such a course is otherwise justified. 


If five or more persons go io а place and some 
of them assault a person there, the presumption in 
that the assault was committed in prosecntion of the 
common object of assaulting that person, 


Assuming that assaulé was not the original 
common object, it must be presumed that it was 
formed at the time the assault was committed. 


Revision against an order of the Distriet 
Magistrate, Amraoti, dated the 4th February 
1922, in Revision. Oase No. 2 of 1922, 

Mr. D, T. Mangálmurti, for the Áppliennt, 

Mr. Аїтата Bhagwant, for the Non. 
Applicants. 

Mr, @. P, Dick, for the Grown, 


JUDGMENT.—I do not think that the 
faet that five months and-a-half had passed 
since the offenee took place was sufficient 
reason for refusing to order further inqniry 
if an offenee had really taken plase. Tho 
complainant was not responsible for the lapso 
of time. It would be enesouraging acorsed 
persons to delay proceedings if lapse of timo 
were admitted as a good reason for поб 
proseeding. further with the case, when such 
&-sourse is‘otherwise justified, The Beneh 
Magistrates say-that they are convineed 
the .somplainant was beaten by some of tho 
accused but they -held that no cffense onder 
seation: 147 has been proved. Apparently 
they mean that the common objest, namely, 


. to take forcible possession of the house han 


Tot been proved. Even if it is not proved 
‘that the aceused’s  objeot was to take 
forcible possession of the house yet when 
it is found: that they came to the plage 
and some of them assaulted the eomplain. 
ant the presumption is that the ‘assault 
took place in prosecution of the sommon 
objest of assaulting- the complainant, Ав- 
suming that assault was not the original 
common objeet with whieh. the asascused 
eame to the placa it must be presumed in 
the eireumslanees that it was formed at tha 
Prima facio, 
therefore, the ascused formed an nnlewful 
assembly. The Magistrates did not even 
examine the aesured and in the absense of 
any explanation or rebutting evidenee tho 


“r 


4 
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presumption stands: ‘and: Bocusa | are ‘prima, 
facte guilty of the ‘offense’ of rioting., "In. 
апу -ваве. tha aseused. sould. be. charged-under 
gaction- 323: read. with section 34 of the 
Indian-Penal Oóde; The ‘order - of dissharge- 


` is, therefore; set aside and the ease is remand« 


8 the. Magistrates. for.. fartheringgiry,- 
Mos De ME x Case: remanded, ` 


2. 
v 


MADRAS: HIGH COURT, 
' Optmiman Ravision Oase No. 325 оғ 1922, 
(CRIMINAL REvisios PETITION. No. 282 
or 1922), 
‘Ostober 31,1922,  . 
Present; — Mr. Justine Wallace. 
. ARMS АРК рыны 
ч А PETITIONER C 
versus 


DARSI VENKATAPPAYY A—Putroxm : 


_—ResPonoeEnt. 
° Orimminal, ‘revision —Petition—Dismissal for default. 


e Fresh petition, whether incompetent; 


. Wher a: matter-has-been finally disposed of bý a 
Court, that-Court ів Junctus officio: and, in.the absence 
of, direst. statutory. provision, - cannot - entertain’ a 


fresh prayer for the same relief unless and until the - 


previous order of final disposal has been set aside. 
The. High Court neither can nor will entertain 


a petition оп a matter already disposed of when the 
` order disposing of it is still in force and has not ' 
. been ‘set aside. — 


‘Ranga Row v, Emperor, 16 Ind, Cas. 518; 28 M. L.J. 


` 371; 12 М, L. T, 850; 18-05, L, J. 710; (1912) M. 


Wi.N, 982, followed. 

Petition, under gestións- 435. and 439 of: the 
Code- of: Oriminal- ‘Procedure, 1898, praying 
the High Court to. revise an order of the 


Gourt- of. the: Deputy Magistrate, Guntur, 
. dated the 27th June 1921. . 


. Mr. T. Ramachandra’ Rao; for the Peti- 
tioner. 

. Mr: Sambasiva, Воо, for the Reipovdent.. 

` Mr. T. Hthiraj, for the Public Prosesutor 


on behalf of. the:Crown. 


. ORDHR.—It. is ‘admitted that Oriminal | 
Revision Oase No..787 of 1921 presented by 


the. same parties and for the same relie, 


жав. дізтіввей by- this Court for:.defaalt. of. 


payment. of printing. charges, The. рте. 
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liminary point for deaision; therefore, in: 
this ense. is whether the: High Court oan’ 
or will entertain a petition on a- matter. 
already disposed of, when the order dis. 
posing. of it is still in force- and bas, 
not been.set aside. Petitioner relies- only 
on.the general powers- of superintendence: 
given to this Court over. Subordinate: Courts. 
under sestion 107 of the Government of ‘India: 
Ast. 

. 9, The ruling ofa Bénch of this Court 
in Hanga How v. Emperor. (1) is-in point, that. 
being а ease in.which it was sought to 
restore to -file a revision petition dismissed 
for default. The Bench held that it had no 
such power, This ruling is also dlear author-: 
ity for the proposition that "in а criminal: 
revision ease no distinction ‘can be. made 
between order passed without: hearing the 


petitioner and one- in whieh he жаз heard." 


Henee the order of dismissal of- Criminal 
Revision Case. No, 787 of 1921 ia» a final 
disposal, A Bench of this Court has- resent- 
ly in its judgment-in Criminal Appeal. No. 
695 of 1922 laid down that whem a criminal 
&ppeal has once been disposed of finally the 
Court has no power to entertain a fresh. 


' appeal on the same matter while the ori: 


ginal disposal 
one. of ~ the 


stands, It is true ‘that 
learned Judges in that 


, tase, Devadoss, J. doubta the aorrectness of 


the ruliag in Ranga Row v. Emperor (1) on-the. 
ground that the High Court is not entitled 
to dismiss a criminal revision petition for 

“default of appearanae," But that does not 
eover the present oase, or aífeet the finality, 
on this date, of the order dismissing Crimi- 
nal Revision Case No, 787 of 1921, 

3. 16 is a universal principle of law in 
the absence of direst statutory provision that 
when a matter has been finally disposed of by ` 
a Oourt.the Court is. functus oficio and.eannot. 
entertain a fresh prayer for the same relief 
unless and ‘until.the previous order of final 
disposal has been set aside, Thus the pre- 

port petition sannot be asa petition to re-hear 
the matter finally disposed of ‘in.. Criminal. Vs 
Revision: Oase No. 787 of 1921, while: the 
ruling in Ranga Row v. Emperor (1) preelude 
me from treating. it'asa petition. to set’ aside 
or review the’ order of ‘dismissal of ` that 
crimina] revision sase for default; . -nor is. abs 
petition framed for that relief, | 

=(1) 16 Ind, Cas;518;23 М. 1, J. 371; 12 M, LT, 
850; 18 Cr. L, J; 710; (1912) M. W, N, 982.0000 :., 
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_ 4. Imust, therefore, refuse to entertain 
this petition and diamiss it,- 


SX Ne Ve. 

в.р, - 7 n : 

A WC PR M. Petition dismissed, 
T ' PATNA HIGH COURT, 


ORIMINAL Rerersnon No. 81 or 1920, 
January 19, 1920, 
++ Presents—Mr. Justice Das. 

T. 7 MANGHAN DASS 
v ^ versus” 

ВАНТМ-ВОХ AND OTHERI— Acousen: 

? Opium Act. (I of 1878), s. 12—Coijiecation—Notice: 
bajore confiscation, mecessity. of —Magistrate, jurisdiction 
of, under. Act, whether limited by Criminal Procedure 
Code, s. 32. 


` Before ordering." the confiscation of anything 
under gection-12 of the. Opium Acl, the alleged owner 
of that thing should be given an opportunity of 
showing cause against its confiscation. 


. INDIAN CASES. 


ws 


The special jurisdiction conferred on a Magistrate ` 


under the Opium Act-is not, in any way, limited by. 
the Code of Criminal Procedure, Under: section 12 
of the Opium. Act, a . Magistrate who haa power to, 
order confiscation, has also power to give the owner 
of the thing liable to'be confiscated, an option to 
„рау, in lieu of confiscation, such fine as he thinks fit 
to impose, and the amount of the fine may exceed the: 
limit imposed by. section 32 of the Uriminal Pro. 
cedure Code, 

Referense, made by tbe Sessions Judge, 
Geym, against an order passed. by the Sub. 

Divisional Officer, Sadar Gaya. ` 

> Messrs, Н. D. Nandkeolyar,, Shéveshiwar 
Dayal and Devkt Prasad’ Sinha, for Manghan. 
Das. 

JUDGMENT.—This is & S ireld by the' 
learned’ Sessions Judge of Gaya reeom-' 
mending that,’ the order of: Sub- Divisional’ 
Magistrate of Gaya, dated the 16th October 
1920, may. he revised... ... The . learned [Ses- 

- gions Judge is of tlie opinion.that the léarned: 


Magistrate had ‘no power, first, to confiseate . 


the Motor Car’ withonj giving . notice to the 
alleged owner of the Motor Car, and" secondly, 
fo impose a. fine of Rs.. 3,000, 
conficcation. 

1 ani’ of of opinion. that tlie - learned Bes- 
. sions Judge i is 9и. Tight. i in юше” to- thg 


~ үл 


in; lieu. of 


` eannot:agree.with.that eontention, 
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вопоїавіоп thatthe order sonfiscating the 
Motor Oar: should not have been passed with- 
out giving amopportunity to the alleged owner 
to prove that. he did not know and had no 
reason to believe that opium. was transported 
in the Motor.C&r in’ question, but I did not 


agree, with. the: learned’ Sessions Judge that 


the” Magistrate had no power to,impose в fine 
of Rs, 3,000: inasmueh-as under seation 32 of 
Criminal: Procedure. Code, his power to im- 
pose a fing is. limited io. Rs, 1,000, The 
learnad: Magistrate in divesting that she 


, owner should have-an option, in lien of son- 


fissation, to. pay. Rs: 3,000 aeted. under saso- 
tion 12.of. Ast I. of 1878,. That isa special 
jurisdietion eonferred: on the Magistrate and 
is not-limited, in- апу way, by.the Code of 
Oriminal: Pfosedure. Under sestion. 12, & 
Magistrate, who has, power to. order. confisas- 
tion has also the power to give the-owncr 0? 
the. thing. Hable: to Бе- confisested: am option 
to pay in: lieu. of «onfsestion апай & fino 
ёв ће: officer thinks fit: ` 

;The:learned: Sub- Divisional Magistrate i 
dnit: rightzin- thinking that the fine to bo 
paid:under sestion 12. of tho. Ast.is -hardly a 
fine, but ів merely а sompensation in lieu of tha 
eonfiscation. I, -however, think: that; the learned 
Sessions Judge-was right in the conclueion 
at: wbish' he arrived, namely, that. the owner 
of. the. taxi-eab did nob have.-adequate. oppor: 
tunity. of showing cause against eanfisoation. 

Mr. Nandkeolyar argued that no-farther 


‚ steps shonld ke:taken and that. the order cf 


confiseation should be wholly cat aside. Г 
I asept 
the recommendation of the learned Sessiona 
Judge of. Gaya and set-aside. the order of tha 
Sab- Divisional: Magistrate of Gaya and direc’ 
that be should proeeed according, to law. Jf 
the- fine of Вэ. 3,000 imposed on the petitioner 
be paid ец. no: пш аад. need be 
taken. . 


OW Oy Ab . Reference accepted. . 
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MADRAS HIGH COURT. . 
OsiuimmAL Арркм, No, 581 or 1999, 

. RErEgRRED Taran No, 64 or 1922, 
(Osuna APPEALS Nos. 585 амр 769 oF 1922. ) 
: September 5, 1922. 

TO Present : :—Mr, Justice Old£eld and 
el . Mr, Justice Ramesam, 
А Th. re KOTTAMMAL KOLATHINGAL 
UMMAR HAJBE-—PRItONER—APPELLANT 
; | CO In Ов, A. No. 531 or 1922, 
|: In re MARAKKARATH KUNHAMED: 
alios KARIVEERAN лир EHAKKALIPA. 
RAMBAN RAYAN-MOIDEEN AN» orHERS 
‚4 —PhrsoxERS Nos. 1.5 -— APPELLANTS 
: “In, В. Т: No. 64 or 1922, 

: Oriminal Procedure Code (Act.V of 1898), 2, 850— 
Trial de novo—Evidence previously recorded, ewhibi- 
“Коп of—Irregularity—Trial, whether vitiated—Consent 


of accused, effect of — Evidence Act (I of 1872), в. 167, . 


applicability of. 
г Asa general rule, witnesses in all criminal trials 
ghould be:examined viva voce. Departures from this 
rule can be permitted only ‘under some express 
“provision of the law, for instance, where section 145, 
or section 167° of the Evidence Act is applicable or 
in the class of cases covered by section 288 of the 
Criminal Procedure Code. [p, 646, vol, 2; p. 637, col. 1.] 
Queen v.. Bishonath, Pal, 12 W., В, Cr, 8; 8 B. L. R. 
А. Сг. 20, referred to. 


+ Where, i in the course of a trial, the "Trying Magis. , 


trate is succeeded by another and, ab a de novo 
trial’ held by the latter, the depositions of witnesses 
-in the previous trial are éxhibited, “in order to 
save cross-examination” without the witnesses being 
examined afresh, it amounts’ to an irregularity that 
. Vitiates the trial. Tp. 637, col. 1.1 
. An irregularity sich as the above cannot be cured 
by the conzent of the accused. [> 637, col. 1.] 

Reg. v. Bertrand, (1867) 1 Р. О. 520; 4 Moore P. C. 


“én, в.) 460; 86 Le J, P. О. 51; 18 L. T. 752; 16 W. R. 9;. 


10 Cox 0.0, 618, Deputy Legal. Remembrancer v, 
Upendra Kumar Chose, 12 О... N. 140; 6 Or. І, J. 


484, Annavi Muthiriyan v. Emperor, 28 Ind, Cas, 518;, 


; a9 М. 449; 28 M. L. T, 329; 17 M. L.T., 214; (1916) M. 
W. N. 229; 16 Cr. L, J. 942, referred to. | ^ 

Jainab Bibi Saheba v. Hyderally Saheb, 56 Ind. Oas, 
957; 43 M. 609; 88 M. L. J, 682;28 M, L. т, 28; (1920) 
“М. W. N. 260; 12 L, W. 64, distinguished. 
- Nor has section 167 of the Evidence Act i any 8p. 
plication to such a саве. [р, 687, col. 2,] 


Reg.'v. Bertrand,.(1867) 1 P. 0. 520; 4 Moore Р. С. . 


(м. s. 460; 36 L. J. P. 0.651 16 L, T 
10 Cox О. C. 618, relied on, . i 
Appeal against an order of the Court of 
the Special Judge, Malabar at Oalieut, in 
S. Case No. 25 А of 1922. _— 
Appeals. against the sentences of transpor- 
tation for life ofthe Court of | the Spesial 


‚2529; 16 W. В. 9; 


Judge, Malabar, Calient, in Cate No. 26 of 


. 1922. . 
Mr. Р, Markandeyalu, for the Appellants 
' in Referred Trial No, 64 o£ 1922, 


INDIAN OASES. · th 
KOTTAMMAL KOLATHINGAL UMMAR HAJEE, In re, RN 


‘atthe joint trial, 


_the'trial de roto. 


| à prisoner, but in his presente, ”. 


19% 


Mr. М, О, Sridharan, for the Appellant i in 
Criminal Appeal No. 581 of 1992, 

Mr. J. О. Adam, Publis Prossentor, for the 
Crown, : 

JUDGMENT. і 
`Овтмтмат, Аррват, No, 581 оғ 1992 AND 
RevearEp Terr No. 64 оғ 1922. ; 

There two appeals вап be decided on 
the вате preliminary point. То take 
‘first Appeal No. 531 of 1922 the acsused 
(appellant) has been convieted of various 
offences іп  eonnestion with the Moplah 
Rebellion, In the first instanse, he and his 
father were placed cn trial together befcre 
the Special Judge, Mr, Edgington. But after - 
the trial had proseeded for sometime, it was 
decided to hold two. separate trials. .Mr._. 
Edgington then began the trial of the present 
aesuced aud, rather unnece:carily : во far as we 
can вее, exhibited the evidenee already given 
irstead of treating it ав: 
given for the рогроғе of the trial of’ aceused, 
whether alone cr jointly. That, however, - 
is not the ` point, with whieh we are sonaern- 
ed: .What- we’ dré concerned with is- -that 
Mr; Edgington etased to be-thé Jodge before 
the trial of the asoused was concluded, being: 


-sucoceded by Mr, Jaekaon. Mr. Jaokaon, appa-* 


rently on bia own initiative, decided to hold. 
"He did not- -apparently notice 
that the scurse, he acopted, the. exhibition of 
the. witnesses" depositions i in ike previous trial 
without astoally examining them de novo, 
deprived: the aeonsed and him&tlt of any 


_advan‘age which the de- токо proreedings 


would have secured. We, however, have 
to decide whether there wasan irregularity 
whieh makes it our .duty to order à new 
trial, i Sor 
The general rule, as stated i in "9 Неде 

Pleas of the Orówn, Chapter 46, is that" 

cases of life no evidenee is to be given АШ 
The rule 
is followed in this country and has been 
extended ünder our Code to all the eriminal 
trials. It is assumed in the directions regarde 
ing different kinds ‘of trials in the Criminal 


` Procedure Code that the witnesses are examine 


ed viva voce in the course of the trial ; and . 
this. has been recognised frequently in judi. 
sial decisions, for instense, in Queen Y. 
-Bishonatli Pal (1) and more resent eases to bo 
referred to. No doubt, departures from it 
are parmitted, but only (so faras .we have' 


a 12 W, R, Or, 818 B. L, В, A Ox, 20, S 
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been shown) under some explicit provision 
of law, for instance, in cases in which it is 
diffieult.or impossible to вөөпге the presense 
. Of a witness or under sestion 145 to contradiet 
the witness’ evidenca at the trial, or under 
section 157 to eorroborate it;and there is also 
the elass'of eases covered by section 288, Cri- 
minal Proseedure Code. But none of these 
provisionshas any application to what bappen- 
ed in the cace before us, in which to antieipate 
the reférenee to a statement of the asoused’s 
Vakil to be found on the record, one witne:e's 
previous deposition was filed “in order to 
. B&Ve 6ross-examination.” We must, therefore, 
hold that there has been a deviation from 
the normal coarse of procedure’ which 
would ordinarily vitiate the - proseedings. 
-The question is, however, whether that 
deviation is -enred- by tbe sonsent of the 
accused. There is, nodonbt, nothing in the 
record to show that the aconsed, or the three 
Vakils by whom he was rapresented, consent: 
ed explicitly to it. We find, however,ia the 
-record of the short examination of the third 
prosesution witress аф the eorclusion of 
Exhibit D, his previous statement, that‘a 
вору of that previons statement - was filed 
at the request of Vakil for theacsused ‘о 
save  oross:examination again.” There ia 
further the omisson to take any objection to 
the procedure at the trial or as a ground 
of appeal in this Court; and sueh omission, 
although we: do not allow it to stand in the 
way of the aesused raising the point is signifi- 
want with referense to his attitude and the 
,Bbtitude of his advisers in- the lower Court. 
We, therefore, hold that there was an implied 
` sonsent by the aceused to the admission of 
the eopies of the previous depositions of the 
prosesution witnesses instead- of their being 
examined in full at the trial. 
Next, we have to consider whether the 
&scused's eonsent cures this irregularity. 
It has- lately been held in Jainab Bibi 
Saheba v. Hyderally - Sabeb (2) that sueh 
consent would eure a similar irregularity 
in a'eivil suit, But that is not the rule in 
criminal matters, As regards them we have 
в dlear decision of the Privy Couneil in 
Reg. v. Bertrand (3) in whieh “ thé common 


(2) 56 Ind, Oas. 957,43 M,.609; 88 M. L. J, 682; 28 
M, L, T. 28; (1920) M. W. N. 360; 12 L. W, 64, 

(3) (1867) 1 P. 0. 620, 4 Moore P, О, (x. в.) 460; 36 
1a GP, O, 51; 161, T, 752,16 W, E, 9; 10 Cox 0.0, 018, 


understanding in the profession that a pri. 
soner can «onsent to nothing,” is referred 
to in connection with sonsent to an irregular- 


-ity very similar to that now under eonsidera- 


tion; and it may be added that very 
comprehensive reasons are given by the 
Judicial Committee in support cf its insistence 
on the evidense in eriminal trials being 
taken vivatoce, This decision was followed 
the principle in it being fully adopted, in 


Queen v. Bishonath Pal (1) already referred 


io in Deputy Legat Remembrancer ү, 
Upendra Kumar Ghose (4) andin Annani 
Muthtriyan v. Emperor (5). It may, therefore, 
be taken that, although the Indian Law of 
Evidénee was enacted in 1872, the judgment 
of the Privy Council has been acsepted 


' as stating the law applicable in this country, 


although it was pronouresd in 1867 In 
Annari Mathtriyan v. Emperor (5) Seshagiri 
Iyer,J nodoubtheld thatthere was nothing in 
Reg. v. Betrond (8) ст in the principle therein 
enuno'ated preelading the Judge hearing 
the ozse on appeal from desiding whether, 
notwithstanding the consent of the aesused, 
his ees3 bas been prejudiced by the irregu. 
larity. We ean say only that the Privy 
Council restricted the  diseretion of the 
Appellate Court in such eireumstanses within 


- very narrow limits, sinee their Lordships said 


that they would (if пөвеввагу) have interfered 
in the oase before them although they 
were not able to affirm or deny the in- 


:eonvenienees apprehended to have in fact 


happened in the. trial then in question, 
" besause it was one ofthe evils. incident to 
the cause that made such affirmation and 
denial equally impossible,” and exeluded 
only from their decision cases in which part 
of thé previous deposition aesepted in lieu 
of oral evidenee was "so unequivoeably 
formal or very short” as to make their 
remarks inapplicable. With all respect, it is, 
therefore, impossible to recognise the exist- 
ense of any sueh general diseretion as was 
eontemplated by Seshagiri Iyer, J. 

Reference has also been made before ua 
to section 167 of the Indian Evidence Aot, 
But that: sestion sannot affeet the considera: 
tions on which the Privy Couneil proseeded, 


(4) 12 0. W. N. 140; 6 Or. L. J. 434, 
(5) 28 Ind, Cas. 518; 89 М, 449; 28 M. L, J. 329, 1? 
M, L. T, 214 (1915) M. W, N. 229; 16 Or, І, J, 294, 
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The application of -the-provision, could be 
only to leave with us the decision whether, 
jf:all the depositions in the previous trial 
which were irregularly admitted, were 
expunged com the resord,. there would 
remain: independently of -those depositions 
:suffisient;evidence:to justify the: .eonviotiop. 
We have eonsidered whether we can some 
ito any sush eonelusion.and we find that we 
‘aannot, besause the exclusion of those 
‘previous depositions; eonsisting .as they .do 
‘both in: oross-examination and in examina: 
eit represents: no “enquiry sandusied 

. fairly..or with full -appreciation at the 
‘time on. the, part of either side of what 
shad. been or remained to be proved. We ean: 

- not deal judicially with в -reeord compiled 
‘after such а process-of elimination, when it is 
élear that we have no ‘seenrity for assused 
having foreseen-this :effect . of :his aonsent on 
the trial as a whole. 


Jn these vircumstances, the only -sourse is.to 
set . aside the вопујеііоп of the-.ascused 
appellant апа. direet- that he be re-tried, the 
.evidense of all the witnesses being taken viva 
voce and their previous :depositions being 
‘admitted, only if their: edmission; is justified 
-by law. 


- In Referred Trial. №. 64 of 1922 -corres- 
-ponding with Criminal Appeals Nos. 585 and 
769-.0f 1922 the same objestion hos been. taken 
„and our order. must ihe ithe; ваше, -` 


io. ЛЧ, Ж. С , eL 
to GB. И. В i i S - NS 
Conviction set aside, 

с 
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LAHORE: HIGH COURT. : 
Caimivau.Raviston Partition No, asl. 
or 1922, | 
- à May 20, 1922. 
. Present :-——Mr. Justice Abjul Qadir. ` 
."KISHEN SINGH—Oomenatnant-— 
| ` PETITIONER . 
versus 
' GIRDHARI LAL AND AROTHER— Å CCUSED— 
RESPONDENTS. 

Criminal Procedure Code (Act : V ој: :1898), ss. 197, 
‘869, 439-—Sanction to prosecute -Municipal Secretary, 
„whether public servant not removable without sanction , 
„of Local Government—Revision—Dismissal for default 
— Restoration, 


Sanotion is not necessary for the prosecution of the 
Secretary of в. Municipal Oommittee for any wrong 
done by him, inasmuch ёв he is nob а public servant 
not removable from’ his office without the sanction 
of the Local Government withia the meaning of 
seotion 197 of the Criminal Procedure Code. 

Chairman of the Municipal Council,, Ellore, n те, 
1 Weir 248; 2 Weir 221, distinguished. 


"The High Court. has power tore-hear & criminal 


^ petition dismissed for default ^ d red 


Bibhuty Mohwn Roy vw. .Dosimont Dassi, 8 Ind. Ois. 
.898; 10.0, L. J. 80; 10 Cr. L. Ј. 287, relied upon. . 


+ Petition, under section. 439, Criminal 
Procedure Code, for revision of ап .order 
-of the Sessions : Judge, Ludhiana, . -dated 
the ‘9th February .1921, affirming that .of 
- Magistrate, First Class, Ludhiana, dated the 
13th Deeember 1921, 

- Mr. Jai Gopal Setht,.for ihe Petitioner. , 

Lala Balwant Rat, for the Respondents. - 


JUDGMENT.—One  Ohandhri: ‘Kishen 

- Singh brought & complaint on tbe 12th 
. October 1920. against Girdhari Lal 'and 
Niamat Ali under sections 427/109, Indian 
‘Penal’ Code, alleging that they, had: without | 
лапу authority. from ihe. Munisipality ordered 
‘two gharas, (raised. platforms) in front of 
‚ his house to be’ demolished aad -had thus 
- eommitted misehief, by whish damage - фо 

г the: amoant : of шокө-4һап. Бе. 50. was 
‘eaused ^to the; complainant. ‘Girdhari_ “Lal 
сотов: at, the.time working as-the Honorary 
- Searetary; of the Municipality. and Niamat 

Ali was its paid Overseer. The Magistrate 

= whom the complaint was entrusted for 


pea ;sestion -909; '"Oriminal : "Proosiüte 
-againat athe 


assused persons. Wee doing вә he саше 
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to know that the’ eomplainans had applied 
to the Local Government for sanction to 


prosesnte Girdhari’ Lal and that the. 
Government had .refused such sanstion. 
On learning this, he dismissed the 


eomplaint without any  referenea to the 
merits, holding that the eomplainant should 
' at ‘first obtain sanetion, This order was 
' passed on the 13th December 1920. 
The somplainant applied 6o the Sessions 
. Judge for revision and thatlearned Judge 
dismissed the application on the 9th February 
. 1921. Against that order he field a petition 
' for révision in thia Court, The petition 
has been argued before ma by Ме; Jai 
Gopal Sethi, while Mr, Balwant Rai has 
' arguad the case on .bshalf of Girdhari 
‘Tal respondent, Niamet Ali respondens, 
though served, was not present. 

A preliminary objection was raised by 
‘Mr. Balwant Rai to the effest that the 
petition having been onse dismissed in 
default, the petitioner had got it restored, 
but it was 


dismissed or could review an order passed 
by itself as a Court of Oriminal Jurisdiction. 
. As ‘the petition, was never desided on the 
' merits I do not see any force in this 
objection and Mr, Sethi refers to Bibhuty 
~- Mohuñù Roy v. ‘` Dostmont Dass (1), as ап 


authority оп .the point that a petition dis- , 
` ment. 


missed in default without any desision on 
the merits can be re-heard. | 

As regards the main question involved 
in the case, i.e, whether а sanction to 
prosesute was necessary or not, Í am of 
opinion that 16 was not. 
. I have been shown the records of the 
Municipality and it appears that it had 
been decided by that body to construct a 
drain in front of the house of Kishen 
Singh. The Municipal servants, who went 
to eonstruct that drain, demolished the 
¿haras of the petitioner in doing so aud 
it is alleged that they did eo under the 
orders of Girdhari Lal, Secretary, It is 
urged that no resolution of the Committea 
had been passed fos the demolition of 
the ?/haras and that Girdhari Lal. was 
aetuated in doing во by motives of personal 
malies. It is sontended that in а cass 


7. (1) 8 Ind, Cas, 893; 10 Or, L, J, 287; 10 0,1, J. 80. 
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doubtfal whether thia Court . 
. eould restore a ariminal petition: onse so 
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like this no sSanetion was necessary, whether 
Girdhari Lal acted in his offieial capacity 
as Secretary or in his private capacity. 
It is argued by Mr. Sethi that the terms 
of saction 197, Oriminal Proeedure -Code, 
relate only to the nesessity of sanction to 
prosecute such public. servants ав are nob 
removable from ове except with tho 
Banation of -the Losal Government and that 
a Ssoretary of a Municipality does not 
belong to that category, a& he is remov- 
able by :! Һе Committee, If he aested in 
his individual capacity it is obvious that 
no sanction would be required. Mr. Balwant 
Rai eontends in reply that Girdhari Lal 
was a duly appointed Municipal Oom- 
missioner and was acting as such when he 
was acting as an Honorary Seeretary, and 
because & Munisipal Commissioner cannot 
be removed from his offica except by tha 
Local Government, it should be held that 
the act attributed to him, if done by him, 
was done in his capasity as a Munisipal 
Commiesioner, He alao refers to The Ohair- 
man of the Municipal Council, Bulore, In ve (2) 
where it was held that a Ohairman of o 
Municipality was а publie servant, who eould 
not be prosesuted exeept after obtaining tho 
sanction of the Local Government. Mr. 
Sethi’s reply to this is that -a -Chairman 
ia ordinarily not removable from office 
without ‘the sanetion of the Local Govern- 
"He points ouf, оп “a referancs to 
the Punjab Munisipal Act, sections 20, 21 


"ånd 22;:that .the appointment of a Obair- 
: man is "subject ‘to ‘-the- approval sof the 


' Government ‘and his removal. is also i in the 


hands. of ‘the Losal Government. ` He 
argues, therefore, that the ruling regarding 
the prosecution of a Ohairman.of a Munici. 
pality ean furnish no-analogy for-the ease of 
a Secretary; I think . there 4s “hardly any 


doubt that Girdhari Lal ‘was asting as 
: Seeretary of the - 
‘with the- matter, which led to-the demoli. 


Munieipality i in dealing 


tion of the tharas and I have not been 
referred to any authority whieh -makes ib 
, hecessary dor, а: "eomplainant to obtain. a 
: ganetion: under, ‘section 197,-Orininal Pro- 
G eedure Code, before prosesuting в Munieipcl 
u Secretary ‘for-any wrong done bythe latter. 
` Moreover, : iti 18 ja noteworthy that the complain’ 


" 


H ` Же a cem 4 


х 2) 1 Weir 248,2 WéraM. 20305. 5032 
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filed. by Kishen Singh was against Nianiab 
Ali also for prosecuting whom no sanction 
was required and there seems to be hardly 
any reason why that was 
summarily without the least reference to the 
merits, 

I aceept this revision and order that 
the eomplaint of the petitioner be taken up 
again and desided aseording to law. 

2. К, Revision accepted, ' 


. NAGPUR JUDICIAL COMMISSIONE R'S 
Ооп 


- Овтинм, Revistox No, 100 в ок 1 22, 
. July 21, 1922, 
Present :—Mr. Prideaux, A. J. C. 
NYAJ KHAN-—APPLICANT 
cersus 
“EMPERO R—Oppositr PARY. 
Appeal fized for judgment—Right of Pleader До be 
heard — Diseretion of Ocurt. 


It is not obligatory but discretionary for a Magis. . 


trate’ to hear a Pleader for the appellant if the 
appeal has been fixed fora particular date for the 
delivery of the judgment which is ready. 


. Revision of the order of the Sessions Judge, ' 


Akola, dated the 30th May 1922, in Oriminal 
Case No. 17 of 1922, 

"Mr. V.D. Sathaye, for the Applicant. 

Mr. G. P. Dick, for the Orown. 


ORDER.—This order . 
Oriminal Revisions Nos, 101-B and 102.B. 
The three applieants are Nyajo Khan, Gulab 
Khan and Ramji. 
victed under seetions 147 and 325, the seeond 
under the same gestions and the third Ranji 
under section 147 of the Indian Penal Code. 
"They. were tried in the same trial by the 
‘Second .Olass Magistrate, Mangrul and the 
eonvietions were affirmed by the Sub- Divi- 
sional Magistrate of Akola, The Sessions 
Judge, West Berar, rejected on 30th May 
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dismissed ` 
‘that praetise. 


‘the applicants’ Pleaders in appeal. 


also disposes of . 


The first has been eon- | 


(1928 


1922 the applicants’ ‘petition bee revision, 
It is папа] in these eases of revision to 
take the facts as found and I see то 
reason in the present ease to depart from 
The point urged here is that 
the lower Appellate Court failed to hear 
Ihave 
called for the Sub.Divisional Magistrate’s 
explanation and the explanation ‘given 
is this; The appeals were fixed for the 
7th. February in’ camp, The parties 
had due notice of this date bat the Pleader 
did not appear. The appeals were then 
fixed for 2ith February 1922 in eamp 
at Gowardhan, again the Pleaders did not 


.9ppear andthe appesls were then fixed for 


delivery of judgment for the 22nd February. 


` On that date the Pleaders did appear but 
: the judgment was ready and it was signed 


and delivered without hearing the Pleaders, 
It was in the diseretion of the Snb- 
Divisional Magistrate on the 22nd February 
to hear the Pleadersor not, for the appeals 


.had been adjourned to tbat date not for 


argument but for the delivery of judgment 
which was ready. І до not thirk that the 
applicants have any  complàint. It was- 
their business to see that their Pleaders 
attended the Court of the Sub-Divisional 
Magistrate on the 7th or the 20th February 
in éàmp. The result is that these Applioa- 
tions fail and are dismissed. 
8, R. D. Application dismissed, 


H 
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AMIRUDDIN 0. MUZAFFAR-UL-HABAN, 


. ALLAHABAD HIGH COURT, 
Бесохр Civi, ArPrAL Хо, 508 or 1921. 
Jaly-25, 1922, 
Present :—Mr, Justiae Gokul Prasad and 
Mr. Justice Kanbaiya Lal. 
AMIRUDDIN.axD 4NO1HER—DEFBNDANTS— 
APPELLANTS 
. . versug 
MUZAFFAR.UL HASAN-—PriAINTIEF— 
RESPONDENT. - 


` Muhammadan Law—Wagqf, essential requisites of— 
Testamentary disposition, . . 


' The essential requisite of a valid wagf іва perma- 
nent dedication of any property by the donor sub- 
stantially for religious and charitable purposes. The 
dedicator should completely divest himself ‘of the 
ownership of the appropriated property from the 
time the dedication takes effect, Where a dedicator 
retains for himself a full power to. „sell and. transfer 
the- -property during his lifetime, such a condition 
derogates from the nature of the grant, and is incon- 
sistent with a valid аад. [p 641, col. 2.] 
Fatmabibi v. Advocate-General "of Bombay, 6 B. 
45; 6 Ind, Jur, 268; 8 Ind Dec (N, s.) 485, and Naimut 
Наз ч. Mohammad Subhan-ul-lah, 48 Ind, Cas. 94; 16 
A TL. 7, 841: 41 A. 1, referred to. 
f Where а document; purports to create а асад? in 
presénti without’ giving all the powers that a 
mutwalli ought. to possess to carry out the purposes 
of the trust, and there is no indication of the intention 
of the dedicator to make the dedication from the 
date of his death, it cannot be regarded as a testa. 
mentary aem to take poe after his death. 
[р. 642, col. 1.]. . | Й А 


Boii appeal re a decree of the 
Additional Judge, Moradabad, ` - 

Dr. Sulaiman and Mr. Mukht.r Ahmad, for 
the Appellante, ` li 

Mr. 154 Ahmad, for the Respondent, . 

JUDGMENT, —The question for considera- 
tion in this appeal is whether a certain deed 
of wagf, purporting to have been exesuted by 
Musammat Ishrat Begam, on the 10th 
August 1910, was valid апа enforeeable; 
The lady died on the 30th of Augast 1910, 
The allegation of the plaintiff was that the 
dead of wagf was obtained from the lady ata 
time whenshe was unwell and unable to form 
an independent judgment, 


senses and did not underatand what she. 
was doing. The Courts below found that the 
lady understood what She was doing, but the 
deed of wagf was invalid inasmush as there 
was no real intention to make а dediea- 
7 tion for religious or sharitabla purposes. 

The deed of wagf provides that the lady 
shall be the first muéawalli of the property 


4l 


In fact, itis , 


suggested that she waa not then in her proper · but а provision, 
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dedisated and thabshe shalliíhave power to 
apply the insoma of the property dedicated 
to her own ute as long as she was alive, 
and, if there was а surplus, to apply tho 
fame tothe purposes specified in any man- 
ner she liked. It further states that sho 
shall also have the power to sell or morte- 
gage the property during her lifetime... It 
then goes on to say that after her death һер 
sister, Musammat, Hashmat Begam, and two 
other persons specified theram, wh>are tho 
present defendants appellant, shall act as 
mutawillis and apply the insome to the said 
purposes, _The purposes speoified wera tho 
maiotenanse of an Arabia  Se^o2l for teach- 
ing theology and the expenses sonnected with 
à morque situated ia her native village. The 


' Trial Court held that the deed of wigf bad 


bean asted upon after the death of the 
lady : but the lower Appellate Court. found 
that only a parb of tha insome wai applied 
by her sussessors-in-offise to sharitable pur- 
poses, 

It is obvious from the terms of the deed 
that the pla'n intention of the exeou'aut way 
tə retain an absolute power over tha 
property said to have been delisated, Tha 
essential requisite сЁ a valid wgf is a permea 
nent dedication of any property by the donor 
substantially for religious and obaritable pur- 
p:sem The dedicator should. sompletely 
divest himself of the ownership of the appro- 
priated property from the time the dedieatioa 
takes effect. There is no sueh thing here. 


The deditator retained for herself a full 
power to. sell and transfer the proparty 
during ber lifstime. Saeh a sonditicn 


derogates from the nature of the grant, and, 
as pointed oub in Batmabibé v. Advocate- 
General оў Bombay (1), 16 is inconsistent with 
a valid wagf, whieh must b» eertain as to tha 
property appropriated and, at the sama 
time, unconditionil, and not subject to au 
option, Thore might ba a reservation of 
the annual profits of the property for 
the benefit of the donor fər her life; 
empowering the donor to 
sell and to appropriate the procesds thereof 
for his or her own benefit, would maka 
the settlement invalid, ‘‘ Aecording to 
the two dissiples ", says Baillie, " шад? is 
the detention of a thing in the implied owner- 


ehipof Almighty God in sueh a manner that 


(1) 6 B, 42; 6 Ind. Jur, 268; 8 Ind, Dec, (х, в) 485, 
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its profits may revert toor be applied for 


the benefit of mankind, and the appropriátion > 


is obligatory, so-thst the thing appropriated 
„бап neither be scld, nor given, nor inherited.” 
(Baillies Mubammadan Law, Volume J, 
page 558). In Мати} Haq v. Moham- 
' mad Subhan-ul-lah (2) one of the nesessary 
eonstituents of a valid wagf was described 
to bea substantial and effestive dedication 
of the property to religious or'ebaritable user, 
and а condition whereby ‘the donor reserved 
to himself a pawer of spending the profits of 
the property at his own discretion and an 
‘exclusive right to transfer the corpus at any 
time le liked, was eonsidered to be ineonsist- 
ent with a valid dedieation. The wagf in 
the present inalacce cannot, therefore, be 
upheld. Pa 
-. It'is argued on behalf of the defendants. 
appellants thatthe doeument can, at all 
„events, be treated as a teslamentary disposi- 
tion rostponing the dedication of the 
property їп dispute till the death of 
the testator. The document in question, 
however, purports to create a wagf in 
. preseentt without giving all the powers that 
a mutawalli ought to pcssess to earry cut the 
purpores of the trust, {tdoes not purport 


to makea dedicaticn from the date of thedeath: 


of the lady and it connot, therefore, be regard- 


‘ed as & testamentary dispésition. to take 
effectafter her death. The Courts below 


have rightly eonstrued the doeument ard 
we agree with the viéw which they have 


taken, No other pleas have been press: 
ed, 
' The appeal fails and ‘is diemissed with: 
ooste. 

W. O. A. 


. Appeal désmesed, 


^. (2) 48 Ind, Сав, 94; 16 A, L, J, 841; 41-A. 1. 
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‘allowed is only provisional, 
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MADRAS HIGH COURT. 
SECOND Отуп Аррвл No. 700 or 1920. 
August 10, 1921, i 
Fresent :—Mr- Justice Krishnan and 
Mr. Justice Odgers, 
ANTHAIYA HEGADE AND ANOTHER— 
DEFERDANT8— APPELLANTS 


067818 ` 
MANJAIYA SHETTY Pun í 
RESPONDENT, 

Civil Procedure Code (Act Y of 1208), : 8, 64, О. XXT, 
т. 63 — Attachment and sale of debt—Auction-purchaser, 
right of—Claim petition—Attachment released—Suit 
under О. XXI, r. 68—Suit decreed—Revival of attach. 
ment—Payment. under order of release, validity of— 
Bond~Benami transaction— Payment to benamidar, 


effect of. 


The purchaser of a bond at а Court sale in execu- 
tion of deoree is prima facie entitled to recover 
only the amount due on ‘the date of ‘his purchase, 
р. 648, col. 1.] 

"The 'relense from attachment on a claim being 
and is subject to the 
result of à suit which is brought under O. XXI, r. 
68, of tlie Civil Procedure Code; if the suit succeeds, 
the attachment is revived from the beginning. against 
all parties.to the suit, whether or not they were 
parties to the olaim proceedings, and the order 
of release is cancelled; any payment, therefore, made 
under that order becomes void by virtue of section 
64 of the Code (p. 644, cols. І & 2.] 

A benamidar ів entitled to sue in his own name as 


“regards simple bonds and as regards mortgage- 


debts, and the real owner need not be made a party, 
Payment to a benamidar, therefore, in discharge of a 
simple money bond will bind the owner, if it was 
made without notice and. objection by him. The 
fact that the obligee of the bond had knowledge that 
the transaction was benami would not affect the 
validity of the payment, [р. 648, со]. 2] ' 

Second appeal against the dearee of the 
Oourt of the Subordinate Judge, South 
Kenara, in Appeal Suit No. 117 of 1919, 
(Appeal Suit No. 238 of 1919 on the file of 
the District Court) preferred against the 
deeree. of the Court of the District Munaif, 
Kundapur, in Original Suit No, 465 of 1918. 

‘Messrs. B. Sttarama Rao and К, Srinivasa 
Rao, for the Appellants. 


. Мг. M. Yegnanarayana Adiga, for the 
, Respondent. E 
JUDGMENT.—The question for our 


decision in this second appeal is whether 


-the payment of the two inatalments of the 


plaint bond made by the: defendants to 
Rukmini Settithi and Mahabala Hegde, on 
18th March 1444 and 17th February 1915, 


А respectively, are valid against the plaintiff, 


The learned Subordinate “Judge has found 
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them to be not valid and has disallowed 
the plea of partial diseharge based on 
them, 

The bond sued on is asimple money .bond 
payable by instalments and was execut- 
ed .by the defendants in the name 
Sinnappa Ohetty. Now, it has been found 
that Sinnappa Ohetty was merely a name 


lender or benamidar for Nagappa Hegade ёо ` 


whom the debt was really due, One Sankayya 


got a decree against Nagappa in Original’ 


Suit No. 496 of 1909 and attached the 
plaint debt in execution of .his deeree in 
1918. Before that, the bond had. been 
assigned by Sinnappa to  Rukmini and 
Mahabala, who are the persons to -whom 
the payments in question here were made 
by the defendants, and who sre the children 
of Nagappa. On the attachment · being 
effected they. preferred а elaim under О. 
XXI, r. 58 of the Civil Procedure Code 
to the whole debt, Their claim was allowed 
and the attashment . was withdrawn on 
17 February 1914, Sankayya, the defeated 
deeree-creditor, then brought а suit against 
Nagappa, his judgment dedtor, and against 
^ Sinnappa Ohetty and his assignees, Rukmini 
and Mahabala, and against the present 


defendants, the debtora under the bond, . 


for a declaration that Sinnappa was а 
benomidar for Nagappa and so were his 
assignees and that he was entitled to 
attaeh the debt in ‘execntion of his 
decree. This suit was filed in April 1914, 
The suit was deereed in Sankayya’s favour 
and the appeal and second appeal against 
him failed and the debt due under the 
bond was sold in Оопгь austion in 1918; 
whether there was a fresh attachment or not 
does not appear, The plaintiff purchased 
thedebt in that auetion and now sues for 
the whole amount due as it 
the date of the original attachment, 

It will be observed that the payments 
pleaded by the defendants were made, the 
firs& one just after the original attach. 
ment was raised and before Sankayya’s 
deelaratory suit was filed, ard the second 
when that suit was pebding; both were 
made after the instalments fell due under 
the bond but after the date of the original 
attashment. Prima facie, plaintiff is not 


entitled’ to resover more than what w 
due "under the bond on the date p^ 


“purebase, But it is urged 3 
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` were „made to two persons 


of one . 


‘ment was made 


stood on. 


643 


payments do not amount to a valid discharge 
against him on two grounds, 

It is first urged .that the payments 
who had no 
right whatever to the movey and so they 
could not amount to a valid discharge 
against Nagappa, whose rights plaintiff pur. 
chased, nor against the plaintiff. No doubt 
it has been found in Sankayya’s deelara- 
tory suit that Rukmini and Mahabala had 
no rights in the suit bond, but that evidently 
means that they had no beneficial interest 
in it, for Sankayya’s own ease was that 
they took the assignment as  benamidar 
for Nagappa aud that in faot the assign: 
merely to ehange tha 
benamidars. Ву. the assignment Sinnappa 
transferred the bond ‘debt to Nagappa’s wife 
and ehild for Nagappa apparently at his 
own instance, The argument that a be. 
namindar is a trustee ‘and cannot transfer 
his trust to а third party does not apply 
to the facts hereand is untenable, Taking 
Rukmini and Mahabala as benamidars for 
Nagappa, a payment to them will be good 
against him unless it was made after 
notiee and objection by him, It has been 
laid down that a benamidar is entitled to 
sue in his own name both as regards 
simple bonds and as regards mortgag-debtg 
[See Singa Pillai v. Ayyanest Govinda Reddi 
(1) and the eases cited therein] and that the 
real owner need not be made a party, That 
being so, it follows that a payment made 
to the benamtdar in dissharge of . the bond 
will .bind the real owner if made without 
noties and objestion by him, The learned 
Subordinate Judge says that the payments in 
this case were not made bona fide, because the 
defendants knew the benamé charaster of 


‘the ‘assignment to Rukmini and Mahabala, 


but that faet will not interfere with the 
payments being good against Nagappa. Their 
knowledge by.itself has no bearing on the 
validity of their payments as against him, 
There is no evidence that Nagappa required 
the defendants not fo pay to them nor has he 
objested to ‘sueh payments. It is more 
likely that the payments were made with 
his knowledge a&nd———— "he first- 
objeetion, t^ 

rule4 
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-The next objection is that the payments 
were made after tha debt had bsen already 
` attached and were, therefore, void azainst 
all slaims enforceable under the attashment 
"under seetion 64 of the Civil Prosedure 
Code, and as plaintiff's purahase was one in 
execution they are not valid against him. 
It is true that the payments were made 
only after the. original attashment was raised 
by the ordeg. of Court when the claim of 
the assignees was allowed ; but 16-18 argued 
_ ог the plaintiff that when Sankayya brought 
his suit under O. XXI, r. 63 of the Civil 
Prósedure Code and got: в declaration 
that the debt wes attachable in sxesution 

. of his deeree and that‘ his first attashment 
was. a valid one, the original attashment 
was revived and any payment made after 
it to the judgment-debtor is invalidated by 
gestion 64 of the Civil Prosedure Code; a 
payment to the judgment-debtor’s benamidar 

. being a payment ‘for the former’s benefit 
will no doubt stand on the same footing. 
In support of. the contention 
-attashment should be taken аз revived and 
'sontinuing in forse all the--time reliance is 
placed on Ali Ahmad Khan v. Bansidhar (2), 
Bonomali Rat v. Prosunno Narain Onowlhry (3) 


`- Ват Ohandra v. Mudeshwar . Singh (4), and . 


Lalu Mulyi Thakar v. Kashi Bai (5). These 
authorities do lay down that the release from 


attachment ‘on the claim being allowed ia- 


only provisional in sharacter and is subject 
to the result of the suit which is allowed 
to be brought by’ the Code to contest the 
order. and if the ‘snit succeeds the attash- 
‘ment is revived. from tha, beginning. 


Narain's case (3),to hold otherwise: would 
in very many eases defeat the object of 
the suit and render the decrea infeustu- 
ous, See page 834. Wae respectfully aseept 
this . view . and are prepared to follow it, 
It is suggested that the prineiple should 
not be applied against persons like these 
defendants who were not parties to the 
, claim and the: case in Patringa Kosr v. 
- ` 'Madhabanand Ram (6) із sited as supporting 


oJ, 484, 
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that the 


As. 
observed "in the: Bonomali Bai v. Prosunno | 


(1999 


this" eontention. That was a вавз where 
owing to the deeree-holder's default the attaeh- 
ment was removed and it had. nothing. to 
do with any claim proceedings; thus, it has” 
no direct bearing on the presentease. It ig 
not, therefore, neces:ary to consider whether 
we should follow it or not. ' M 

Wo also think the faot that the defend. 
ants were not made parties to the claim makes 
no difference in this case, They were parties 
to the subsequent suit and, as we are inclined ` 
to think, the effest of thedeeree in that guit 
waa to restore the attachment whieh had 
been provisionally removed, it muat бе taken 
to have been restored as against all parties ' 
affeoted by it or at any rate against all 
persons who were parties to the euit, It 
was also argued that there wasa difference 
between debis andother properties on this 
point, besause the mode of attachment of - 
debts. preseribed by О. XXI;- т, 46, · 


`. гедігівів the effeot of the prohibition till | 


the further orders of the Court are passed, ` 
whereas in the osse of immoveables or . other 
properties there is no eush limitation. ‘This 
difference is merély dne to- the nature of 
the property attashed and it makes no 


- difference.in our opinion as to the effeet 


of. the attachment. When the attaehment 
is taken as revived by the deeree in the 
subsequent ruit we must take . the order ` 
of release, whieh is as much a provisional 
order in the case of debts as in other 
cases, as cancelled · and any payment made 
under that order of release become void a8 
section 64 somes into play. We must, tbere- ` 
fore, allow plaintiff's second objestion and 


hold that the two payments made-in this case - - 


are not valid against him on that ground. i 
The decree of the Subordinate: Judge ів, 
therefore, right. The eesond appeal fails 
and ia dismissed with costes. SORS 
V. X, V. Bs 
W, б, А. 2 "E: 

' "oc Appeal dismissed; 
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GAJADHAR MAHTON t. AMBIKA PRASAD, 


. ALLAHABAD HIGH COURT. 
Privy OooNcin Arren No. 7 оғ 1922, 
July 27, 1922, ec 
Present:—Sir Grimwood Mears, Kr , Chief 
Justice, and Mr. Justios Piggott. 
GAJADHAR MAHTON —PLAINTIFF — 
APPELLANT 
teraus 
AMBIKA PRASAD TIWARI AND OTHERS 
—Derexpants — RESPONDENTS, 

Сй. Procedure Code (Act V of 1908), s. 110— 


Appeal to Privy Council —Suit for sale on mortgage— 
"Value of suit—Method of valuation. 


Where ina suit for sale upon a mortgage the 
plaintiff claims a definite ascertainable amount at 
the,date of the filing of the plaint, together with 
interest pendente lite, and these amounts added to 
the amount provided for in О, XXXIV, rr. 2 and 4 
of the Civil Procedure Code, exceed Hs. 10,000, the 
ease fulfils the conditions provided for by section 
110 of the Code, and leave to appeal to His Majesty 
in Council should be granted. 


Application for leave t» 
Majesty in Council, 

Dr..S. M. Sulaiman and Mr. Kasht Narain 
Malaviya, for the Appellant. 


appeal to His 


Dr. Surendro Nath Sen, for the Respond. . 


ents, 

~ JUDGMENT.—The applicant in this oasa 
applies for leave to appeal to His Majesty 
in Couneil upon the ground : -that the value 
of the: ‘subjest-matter in suit and of the 
proposed appeal is more than Rs, 10,000. 
In the Court of first instanse the claim 
was for Rs, 9,907-8.0 which ineluded interest 
upon the mortgage up to the date of the 
filing of the plaint. The plaint then sontain- 
64 a prayer that interest pendente lie 
might also ba awarded and future interest 
to the date of payment. The learned 
Subordinate Judge gave: a  deereo for 
Bs. 9,307-8.0 and then made a salculation of 
the amount of interest whieh was due from 
the: ‘date of ^ the institution of the 
guit to the expiry of the ‘period of віх 
months provided for in O. XXXIV, rr, 2 
and 4, The result of that calenlation 
was ‘that he added Rs. 693-0-4 to the 
already mentioned sum of Rs. 9,307. The 
addition: of these two sums exeeeds 
Rs. 10,000, .— ie 


Dr, Sulaiman hasargued before us that 
the value of the subjest-matter in suit 
means the amount for which the plaintiff 
.is contending. On а fair reading of the 
plaint the plaintiff in this ease was con- 
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' 


_.tending _for-Rs, 9,807 8 0.: Equally he was 


csasking that interest at the agreed rate 
should continue from the date of the plaint 


"down to the date of the decrea and equally 


-he was asking that in the event of bis 
-getting & decree, interest should be calculated 
on` tle period of six months ' subsequent 
to the decree within which time the 
. defendant would have to pay the decretal 
amount. It is true he was: able to put 
a liquidated amount of Rs, 9,307-80 in 
the plaint because that was “a mere matter 
of the addition of interest to the principal. 
1f the ease had been fixed for a definite 
date. some 3,4 or 6 months ahead, he 
would equally have been able, if he had 
“chosen, to бх tbe amount of pendente lite 
interest, and there would have been no 
diffieulty to his adding an aseertained sum 
for the six months’ interest after · the 
passing of the desree, and, in that way, 
he could have formulated a claim which 
would have exeeeded Rs, 10,000, 

. We are of opinion that in a case of 
this character where all that is sought 
to be added to the definite aseortainable 
amount at the date of the filing of the 
plaint is interest pendente lite and the 
.amount provided for under О. XXX V, rr. 2 
and 4, if those three aniounts when added 
together exeeed Rs. 10,000, the ease is 
one within.the section. In those siroum- 
stanses, being satisfied that the case fulfils 
the conditions provided for by sestion 110 
of the Code of Civil Procedure, we grant 
leave to appeal to His Majesty in Council, 
Ww. О.А: 

Applicaiton granted, 


LAHORE HIGH COURT. 
| Secoxp Огуш, ApPHaL No, 1449 or 1919. 
February 7, 1922. 
Present:—-Mr. Justice Abdul Racof and 
Mr. Justieo Harrison. 
MURID HUSSAIN AND OTHERS— 
PLAINTIEES— APPELLANTS 
versus 
FAZAL ILAHI AND OTHEBS—DEPFENDANTS 
— RESPONDENTS, 
Punjab Tenancy Act (ХҮІ of 1887), е, 77 (8) (a) 
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MURID HUSSAIM v, FAZAL АНІ. 


and proviso—Suit for possession as owner “or ав 


. tion of ocoupancy rights. 


. Mianwali, dated the 


. dated the 22nd October 1918. 


occupancy tenant— Jurisdiction of Civil and Revenue 
Oourts—Procedure. 

Where a plaintiff sues in a Civil Court for recovery 
of possession of land as owner, or in the alternative 


ag occupancy tenant, thereof, and the Court comes . 


to the conclusion that he is not the owner of the 
land, it cannot ga on to- determine the ques- 
It must then proceed as 
directed by the proviso to section 77 (3) of the 
Punjab Tenancy Act and return the plaint for pre- 
sentation to the Revenue Court, [р. 647. col, 1.] 
Seeond appeal from the deeree of the 
Additional District Judge, Shahpur, at 
25th March .1919, 
affirming that of the Senior Subordinate 
Judge, First Olass, Shahpur, at Sargodha, 


. Maulvi Imam ud-Din for Mr. D; N. Mehra 


` and Mr..Nanak Ohand, for the Appellants, 


' arisen ont of the following facts, 
. plaintiffs are recorded as tenants at-will and 


:8jesbment. 


- Pandit Sheo Narain R. B., for Respondents, 


JUDGMENT, This seoond appeal ‘has 
The 


the defendants are shown as the proprietors 
‘of the land in dispute situate in Mauza 
‘Khai Kalan. The owners issüed notiees of 
. Thereupon the plaintiffs insti- 


. tated svits for the.eaneellation of the notises, 


‘They were suseessful in the First Court but 


- "eventually the decision waa against them, the 
' @ollestor having dismissed the suit and the 


‘Additional Commissioner having maintained 
the order of the Appellate Court. The 


plaintiffs then bronght a suit in the Civil. 


Court for a deslaration. that they were 
oseupancy tenants, ог, in tha alternative, that 


` they. were owners having acquired proprietary 
‘rights by adversa possession. 


The Subor- 


', dinate Judge held thatthe claim for the 


establishment of ocoupavey rights was exolu» 
‘sively eognizable by a Revenue Court and 
that the slaim of ownership was unsupported 
by any evidence, "The suit was мшу 
dismissed 42 toto. | 


Оп -ап appeal being бнаа: by the . 


plaintiffs the Appellate Oourt, relying’ upon 
the decision in. Kharku v. Dittu (1), held that 
the suit was -cognizable by a Civil Court. 
The decision of the Trial Court being set 


И aside on thin preliminary point, the suit мав ` 
remanded for a re-trial with the direetion 


that the - кое olaim including that о 
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. rights and that of ownership. 
appeal being preferred to the lower Appellate ` 
_Oourt, ‘ 


T1922. 


j ownership by adverse possession sbonld bs 


tried de novo, The Oourt’ further - directed 


_that the suit should be converted into one for 


possession and that the plaint should be 
amended accordingly. 
taken up by another Subordinate Judge. A 


mass of documentary evidense was gone into. 


by the learned Subordinate Judge with the 


result that the suit was dismissed on the 


merita both as regards the elaim of ocsupaney 


In the lower Appellate Court the 
slaim as to ownership by adverse possession 


.waB given up and the question of the 
-oseupaney right was tried with the result 


that the appeal was dismissed and the dearee 
of the Trial Court was maintained, The 


‘plaintiffs have, therefore, eome up in second 


appeal to this Court. Pandit Sheo Narain 


The case was then | 


This led to an : 


for the respondents has raised а preliminary : 


- objection to the hearing of the appeal and his . 
-argumentis as follows :— Section, 77, sub. ' 


section (8), of the Punjab Tenanoy Act 


‚ provides that certain suits shall be instituted 


in and heard and determined by Revenue 
Courts and no other Cotirt shall take eogniz- 
anse of any dispute or matter with respast 
to which any sush suit might be instituted. 


.Among. those suits a suit by а tenant to — 


establish.a elaim toa right of osaupaney ог 
у. в landlord to prove that a-tenant has not 
eush a right is mentioned in elanse (d) under 
the second group attaehed to sestion 77. 


The proviso No. 1 attashed to.sub-section (3) · 


provides that where in a guit sognizable by 
and instituted in a Civil Court it besomas 
necessary to. deside. any matter which oan 


under this sub-seetion be heard and determin. ' 


ed only by a Revenue Court, the Civil: Court 
shall endorse upon the plaint the: nature of 
the matter for decision and the particulara 
required by О. Vil, .r. 10, Oivil Pro- 
eedure Code and return the plaint for 
presentation to the Collestor. The Pandit, 
therefore, sontends that the present suit was 
a suit by a tenant to establish a claim toa 
right of oesapancy. and, therefore, the Senior 
Subordinate Judge under the proviso above« 
mentioned ought to have returned the plaint to 
ba presented: to a Revenue Court: The learned 
Counsel for the plaintiffs- appellants i in reply 
argues that this contention ia not open to the 
respondents i in view of the order of remand © 
made by the Appellate сан in which it waa 


' 


e 
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desided that the suit was aognizible by «a , 
Civil Court, Pandit Sheo Narain in reply t3 


this eontention argues that he does not - 


shallenge the’ correctness of the crder of 
remand and, that as held by the lower 


Appellate Court, the Civil Court had jurisdio- . . 


tion' to entertain the suit, bat when after 
having entertained the suit it réashed that 
point in the trial at whioh it held that the 
plaintiff was в tenant and was sning as gach, 
. then and not till then did the provis» take 
effect and make i5insumbsut on t^s Court 
to return the plaint for.prasentation t3 the 
Oolleetor, [n our opinion there is foros in 
the preliminary objeoiion raisel by Pandit 
Sheo Narain and we hold that it was insam- 
bent on the Courts below to have retarned the 
plint to be presented tó the Rovenue ` Court, 
We, as the fina) Appellate Court, ean do what 
the Courts bslow ought to hava done and wa 
wonld have returned the plaint to tha plaint» 
iffato bs presented to the Rəvəsnaə Court 
but under the esircumstaneds of this ease we 
think that the adoption of such а asurae will 
be wholly useless and unprofitable to the 
plaintiffs, Ав we have alrealy mentioned, 
the plaintiffs had in the first instanse gone 
to the Revenue Oourt and the desision had 
been againstthem. If the ‘plaint were again 
to be presented to the Riyenus Oourt, the 
previous deeisions would preclade the Reva: 
‘nue Oourts from going into the matter again. 
The necessary result of our ascapting the 
- preliminary objeetion of Pandit Sheo Narain 

is the dismissal of the plaintiffs’ appeal. 

We assordingly dismiss the appeal with - 
- eosts, | 


У. К. / ^ 
: Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Бесохр Отт, АррЕАГ No. 1493 o» 1920. 
October 24, 1922, 

Preset: —Mr, Justies Rafique and 

il Mr. Justiee Stuart, 
SITAL PRASAD —DzrzNDANT— 
APPELLANT 


К versus 
BADRI PRASAD— PLAINTIF — 
"RESPONDENT. o 


Evidence Act (I of 1872), ss. 02, 93, 116—Land. 


' lord and tenant—Lease not sufficiently descriptive of 


property leased—Hmtraneous evidence, whether may be 
referred to— Lessee already in possession at date of ezecu- 
tion of lease—Attornment—Denial of landlord's title— 


- Hetoppel, 


Where &lease does not contain a desoription of 
the property leased sufficient for its identification, a 
Oourt is at liberty to refer to the correspondence 
which passed between the parties leading up to the 
lease, in order to determine the question, 


Whatever may have been the nature of a person's 
user of land prior to his being granted а lease 
thereof, he is estopped from denying the landlord’s 
title at the commencement of the tenancy after he 
has attorned to the landlord by exeouting the lease. 


Sesond appeal from a deeree of the District 
Judge, Allahabad. 


` FAQTS appear from the following order 
of Sulaiman, J, 


‚ “Тыв is a: defendant's appeal arising 
out of а suit: for possession of a house 
by demolition of certain sonstruetions 
for arrears of rent and for damages, The 
plaintiff's case was that the defendant was 
his tenant and had, under s lease, dated 
the Ist of August 1913, taken this house 
on & monthly rent of Re, 1, that he had 
withcut the plaintiff's permission made 


. cartain sonstruetions on the land, appropriated 


the materials of the house and eut away 
certain trees and that notice was served 
on him but he failed to vacate it, On 
behalf of the defendant it was contended 
ibat the property in dispute was included 
in the lease of the Ist of August 1913, 
and the plaintiff's title to the land in 
It was further pleaded 
that the defendant had vaeated the leased 
property on the 30th of Marsh 1918 and 
that he was in possession of the disputed 
property beeause he was entitled to it in 


.his own right. Both the Courts below have 


decreed the plaintiff's suit. 


Т ~ was taken, the’ plot: of ^-land "in 


- jnasmueh as he had been 
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"It ів-ап admitted fact that the lease of. 


lst of. ‘August. 1913 is defective inasmuch 
as it does not give апу sufficient: dessription 
of the property leased which would enable 
опе to identify it. . The plaintiff had, thera- 
fore, to fall bask on. extraneous evidense. 


. The Courts below: kaye taken into considera. 
which passed ' 
between the. parties prior to the ` lease and: 


“tion some- eorrespondence 


have filled “up ‘the gaps by reference 
to the previoud sorrespondenes, not a single 
letter of whioh is oeonelusive ^ by 
The defendant contends that this was not 


; justified.. cand that all extraneous- evidense - 


was exeluded by the provisions . of Beetions 92 
and 98 of the Evidense Aci. E 
. 16 algo appears that before thi: leass 
^ dispute 
‘was a waste land over a portiijn of which 


a cattle shed stood and. that the defendant- 
eatilé-shéd - воа жаз - 


- was oseupying- ihe 
tethering -his oattlə on the land, that is to 
кау; the defendant was in 
- possession whether permissive or otherwise, 
before the lease. was granted, 
ant, 
case of Lal Mahomed v. Kallanus (1) and 
the ease of Yerraguntla.. Seshacharly, v. 
Mukkumala Ohanniah (2) eontends that 
in. possession 
' before and was not put in possession. of 
the property under the lease of the Ist 
of Augut 1913 he is not. estopped from 
denying the plaintiffs title at the com- 
meneement of the tenanoy, and that,- in 


view of the. finding that the plaintiff has - 
the ` 
Ag the. 


failed to prove his title altogether, 
Buit should have been dismissed, 
"defendant has made some valuable con- 
Struetions on the' land in dispute, and the 
lease relied upon by the plaintiffs does not 
expressly refer -to. the ргорвгіу indispute 
and вв the points raised by the defendant 
are, in my opinion, substantial questions and 
the oaze is likely. to go up in Lstters 
Patent Appeal whichever мау it is decidéd 
by this Court, I think itis desirable that 
this ease should ba disposed of by a Bench 
of two’ Judges I, accordingly, refer it to 
а Beneh of two Judges.” 

Mr., Haribans Sahat, for the ‘Appellant, 

Mr. Damodar Е їог the Respondent, 


(1) u С. 519;-5 Ind. Deo, ө | 1104. 
- (2) 25 Ind, Oasi fap ' 
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itself, 


some sorb of. 


The defend. . 
therefore, on the authority of the 


[i922- 


JUDGMENT.—The first point taken in” 
this appeal is that the lower Couri had no 
right to determine tbe question . as to- 
whether the  defendant.appellant аз: a ~ 
tenantof the land in suit on evidedos other - 
than the evidenae afforded by tha defend- 
ant’s lease. We are of opinion that the 
lower Courts wera right in oonsideriag th» 
eorrespondenca that ` passed betwean the. 
parties аз a, whole in order to determine- 
the question. , 

The next point that arises is, whothor 
the defendant is estopped from · denying 
the plaintiff’s title, In our opision he is. 
clearly estopped. Whatever may have baen 
the nature of his. user of the land in. 
question, bafore.the lease was execatsd, he 
slearly altorned to tbe plaintiff when hs 
executed the lease. Ia these irsumstanses 
the deeree must -stand, Wo. dismiss this 
appeal, with eosts. z d M 
We С. А. к н. , Appeal dismissed, 
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LAHORE HIGH COURT.. 


i MISORLLANEOUS SEcoxp Огу, Aprea; No. н 


ов 1941. 
' July 28,- 1922, 
Present : —Mr. Justica Broadway and 
Mr. Justiee Brasher. 
:KANSHI RAM—Vanpea—Dnraapant— 
APPELLANT ^ 
versus 
Goiain BHOJA RAM-——PLAINTIFF AND | SAHIB 
DAYAL AND OTRERS— V ENDORS— Danan dante 
— RESPONDENTS. 


Pre-emption—Mortgagee pre-emptor accepting nort: 
gage-money from vendee—Acquiescence— Waiver. . 


The conduct of a mortgagee with the right to pre- 
empt in accepting the money due on his mortgage 
from the vendee of the mortgaged property does not 
amount to acquiescence fn the sale or ‘waivor, of 
his right to pre-empt. : 

Baijnath v, Ramdhari Ооа 35 О. 40 2at р, 
412; 12 О. W. N. 419; 10 Bom. 1. В. 258; 7 О. L, J. 


. 818 18 M.L. J. 116;8 M. L. T, 849; 86 Iy А, 60 


(Р. О,', followed 
Miseellaneous second appeal from the order 


` of the District Judge, Jhang .at Sargodha, 


Vol, LXIX] INDIAN 


SUBEDAR BINGH t, BHIKHAM ВІКОН, 


dated the 22п1- Febraary 1921, reversing 
that cf the Sabordinata Judga, First Olaas, 
Jhang, dated the 2nd July 1920, 

Lala Fakir Ohand, for the Appellant. 

Pandit Sheo Narain, R. В., for the Res- 
pondenta. 

JUDGMENT.— Gosain Bhoja Ram sought 
to preempt a sale effected on the 26th 
November 1918 by which Pandit Kanshi 
Ram bought, sertain land from Sahib -Diyal 
and others for Rs. 6,499 1.4. The vendes 
defendant pleaded tater ala that the plaintiff 
had waived his right to pre empt by agree: 
ing tothe sale in bia favour as well as by 


sertain conduct on hie pari subsequent to . 


the sale whieb, it was pleaded, amounted to 
aequiessenee on his part. The Trial Court 
digmicsad the suit holding these allegations 
establiched, ` The plaintiff thereupon sppealed 
tothe learned District Judge who took a differ. 
ent viaw and aesepling the appel ramanded 
the ease. for a decision on the remaining 


issues, Against this order of remand tha · 


defendants have some up to this Court in 
gecond appeal through Mr. Fakir Ohand. i 

Firstly, it was alleged by the appellants 
that the plaintiff had .in the presence of 
certain persone, who were prodneed as 
witnesses, definitely agreed to the sale by 
Sahib Diyal, ete, to the vendee: appellant. 
The learned Distrist Judge has considered 
the evidense of these witnesses and has 
definitely refused to believe them. It hae, 
therefore, been found a8 a fach that the 
plaintiff did not sonsent to the sale prior 
to the 26th November 1918, and as this is 
‘a finding ona question of faot, we are 
presluded from going into it. 

Next ib was urged that the plaintiff was 
mortgagee with possession of some of the 
land sold and . morigagce without possession 
of certain other parts of it; that subsequent 
tothe sale he had received the monies due 
to him as mortgagee from ihe vendee with- 
out any protest or without expressing any 
intention of enforcing: his right of pre~ 
emption, This conduci on his part, it was 
urged, amounted to acquiescence. Farther, it 
was said that these monies had been paid to 
him by the vendes, on a demand made by 
him. As to the latter point the learned 
District Judge has held that it has not been 
proved that the plaintiff demanded his 

money from the vendee. This again ів & 
question of fact: whish wo: cannot examing 
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in second appeal. Thore thus remains oaly 
his conduct in accepting the money from tha 
veudee and to this circumstance must ba 
added the fact that the plaintiff did not 


institute his anit till tho last possible, 
moment. 
' The authorities cited by the  learnei 


District Judge support the view taken by 
him, In. Baijnath v. Ramdhari Ohowdhry 
(1) their Lordships of the Privy Coune'l 
make the following observations: — Until & 
decree for pre-emption was made, Nirbhoy 
owned the land as purchaser, aud had в 
right to redeem. The taking out of tho 
money by the plaintiffs as mortgagess, wa3 
no recognition of anything more than this, 
and was quite consistent with the claim to 
preempt.” The eonduct of the plaintiff in 
the present ease in ascepting the money 
from the уопӣве is s‘milarly quite consistent 
with his claim to pre-empt and cannot ba 
regarded either аз an азі of acquiascanss ov 
waiver of.sush slaim on his part. We, 
therefore, dismiss this appeal with sorts, 
The order of remand will stand. 

2, К. 

| Appeal dismissed. 

(1) 85 C. 402 at p. 412; 12 О, W. N. 419; 10 Bon, 
L. В. 268; 7 С L.J. 318; 18 M, L, J. 116;3M.0,T 
349; 35 I, А, 60 (P. C). 


OUDE JUDIOLAL COMMISSIONER'S 
OOURT. 
MISOELLANZOUS Отуп, ApPEaL No. 25 or 1922. 
July 14, 1992. 
Present: —Mr, Ashworth, J. О, 
SUBEDAR SINGH—Appiicant 
— APPELLANT 
versus 
BHIKHAM SINGH —ResponpEnt— 


Oppostta PaatY. 
Hindu Law~Mitakshara—Son, succession to—Fathe ' 
x, mother. 


Under the Mitakshara Law the mother and not the 
father inherits the son’s property. 
Appsal against the decres of the District 
Judge, Hardoi, dated 20th January 1922, 


X 
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мг. Р. 0. Gupta, for the Appellant, 
Mr. H, K. Ghosh, for the Respondent. 


'JUDGMENTF,.—The applicant is an in- ` 


solvent. Не has applied for his discharge 
but his applieation has bean rejected оп the 


-ground that he has concaaled some assets. 


It appears that somo three years before he 
was deelared. an insolvent he made a deed 
of gift in favour of his wife and his son. 


The son has died and the Diatriet Judge - 


holds that the ‘father is his heir and should 
have diselosed the fast to the Oourt, The 
deed of gift’ was merely а gift of an equity 


-of redemption. In appeal it in represented 
‘that the heir of the son will be the mother 


and not the father, and authority is shown 
for this in varions text books on Hindu Law 
sueh as Trevelyan, Gour and Mayne. Iam 
of the opinion that the preponderanse of 
authorities is in favour of the mother, not 
the father, inheriting the боп'в property 
under the, Mitakshara Law, ] 
point wad not above argamont it is ‘suffisiontly 
doubtful to justify the applieant insolvent’s 
failure to certify his succession to this aquity 
of redemption, 


: 1, therefore, sof aside the order of the 


District Judge and direct that he re-admit 
the applieation and consider whether there 
are any other grounds for refusing to grant 
the dissharge of the applicant. I may men- 


tion that the opposite party who opposes 


this applieation has mentioned asa ground 
the fact that the insolvent should not have 
made a deed of gift of the property at all at 
thedate when he did inasmuch as it wag 
intended to defeat his creditors. No such 
point, however, has been considered by the 
Distriet Judge. The costs of this appeal will 
abide the final result. 


к.н, 


. Appeal allowed. 
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Even if the 
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LAHORH HIGH COURT. 
Отуп, Reviston Permios No. 482 or 1921. 
Marsh 3, 1992. 
Present 1 —Mr, Justice Scott-Smith, 
SHER MUHAMMAD —PaAINTIFF — 
: PETITIONER 
' versus 
AHMAD SAID AND orHEa6—DRFENDANTI— 
RESPONDENTS, f 
Court Fees ` Act (ҮП of 1870), з. ў (v) (d) —Pre. 


emption suit—Court-fees—Market-value, how to be 
ascertained —Pre-emption, right of, nature оў, 


. Where. in а pre-emption suit Court-fee is to be 
paid on the market.value of the property sold, the 


. value of the guit should be determined with reference 


to what the value was onthe dateof the sale and noton 
thejdate of the institution of the suit. [p. 651, col. 1.] 

Sundar Das v. Sham Singh, ТАР. В. 1875, Fazl ү, 
Godar Khan, 161 Р, R. 1888, distinguished. .. 

Gobind Dayal v. Inayatullah, T A. 775; A. W.N. 
(1885) 228; 4 Ind. Dec. (м, 8.) 611, followed. . 

Obiter.—Tho right of pre-emption is not a right of 
re-purohase, but -is simply a right of substitution 
entitling the pre-emptor by reason of a legal incident 
to which the sale itself waa subject, to stand in the 
shoes of the vendes in respect of all the rights and . 
obligations arising from the sale under which he has 
derived his title. | p. 651, aol. 1.] 


Petition, under sestion 44 of Act VI of 
1918, for revision of the order of the District 
Judge, Shahpur at Sargodha, dated the 16th 
March 1921 affirming that of ‘the Junior 
Subordinate Judge, Second Class, Shahpur at 
Sargodha, dated the 29th Oatober 1920. 

: Mr. Sagar Ohand, for the Petitioner, 

Mr. Nanak.Ohand, for the Respondents. 


JUDGMENT.—Sher Muhammad, plaintiff- 
petitioner, sued for pre-emption of a/share of the 
Shamilat deh sold on the 1st September 1915 
by a registered deed of sale, the priee entered 
therein being Rs, 1,000, He alleged that the 
prise aetually paid was Ra, 500 and sought to 
pre-ampt on payment of that sum. The 
Oourts below held that as the land in suit 
was not a definite share of an estate paying 
revenue to Government and was not separate. 
ly assessed to land revenue, the value for the 
purposes of Oourt-fea and jurisdiction was 
the market value of the land. A Commis- 
sioner was appointed to ascertain the market 
value and he reported dn the 12th October 
1920 that the market value at the timo of the 


sale was Rs, 706, but having regard to the 


mutations which took plaee in the year 1919 
the present market value was Rs, 9,932, The 
Qourt of the Subordinate Judge, Seaond Olais, 


` 26 P. W. Б 
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in whieh the suit was pending, upon this 
returned the plaint for presentation to the 
Oonrt having jurisdietion a3 that Court had 
jurisdietion up to Rs. 5,000 only. The 
plaintiff appealed to the District Judge who 
held that the subject-matter of the suit was 
the land actually sold and that the market 
value (as determined by the Commissioner) 
at the time of the suit should be taken to be 
the value for the purposes of the Oourt-fea 
and jurisdiction, Hoe, therefore, чаша 
the appeal. 
. The plaintiff has come up to this Court ou 
revision and on his behalf it is urged that 
the Courts below were in error in taking the 
market value at the time of the auit as the 
valuefor purposes of Qourt fee and jarisdiation, 
and they ought to have taken the market value 
at the timo of the sale. Mr. Nanak Ohand 
‘on behalf of the respondents cites Атат Singh 
v. Bua Ditta (1) as an authority for the 
proposition that no revision lies as the 
Appellate Coart had jurisdistion to decida 
the appeal from the order of the Subordinate 
Judge, and even if it has deeided it еггопзопа- 
ly that in itself is no ground for revision, 
In my opinion, the present сазе is dis» 
tinguishable because here it is alleged that 
the Courts below committed a material irra- 
gularity in assuming as tho value for 
purposes of jurisdiction the market value at 
the time of the suit instead of that ab -the 
' time оќ ће sale. In Gobind Dayal v. Inayat. 
ullah (2) it was held that the right of pra- 
émption is not aright of re-purshase, but is 
simply aright of substitution entitling the 
pre-emptor by reason of а legal insident to 


which the sale itself was subject, to stand  .. 


іп the shoes of the vendes in respeat of all the 


rights and obligations arising from the sale ' 
It is. 


under which he has derived his title, 
in effeet as if in а sale-deed, the vendee’s 
name were rubbed out and the pre-emptor’s 
name inserted in its placa. In other words, 
the plaintiff inthe present case wiahes to hava 
his name substituted for the vendee in the 
deed of sale, This being 8o, I think it is clear 
that the market-value whish has to be taken 
‘is the: market value at фһе tims of the sale. 
In Oivil Appeal No. 288 of 1888 of the 


(1) ae oan, 674, 4 P, В 191; 45 P.L. R, 1911; 


(2) ТА, ‘Tiss A. W. М, (1885) EI Ind, pad 
к.й.) б11. . 
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us Oourt, (unreported) it was held that 


it is the selling value of the property at the 
tims of the sale; not what it may besome 


-after and where there is no question of 


improvements made subsequent to the sale 
‘by the vendee, that has to be considered in 
determining the prise payable. In other 
rulings suoh ат Sundar Das v. Sham Singh (3) 
and - Fagl v. Godar Khan (4) the question of 
improvements eame in and it was held that 
the pre-emptor had to pay the value of these 


"in addition to the value of the property sold 


at the time of the sale. The Courts below 
have not considered this aspeot of the cave at 
all but have assumed withouf any authority 
in support thereof that the market value 


. intended insestion 7 (v) (d) of the Oourt- 


Fees Act is the market.value at the time of 
the suit. This no doubt is so in ordinary 
suits for possession of property. Bat anits 
for pre- -emption stand on a different foot. 
ing. 

I, therefore, allow the revision and setting 
aside the ordera of the lower Courts, remand 
the sasa for deeision to the Trial Cours in 
aesordanse with law. 

2. E, 

Reviston allowed, 


(8) 74 P. R. 1875. 
(4) 161 P. В, 1888, 


MADRAS HIGH. COURT. 
APPEAL aGatnst Окркв No, 49 or 1921, 
August 17, 1921, 
Present :— Mr. Justica Krishnan and 
Mr. Justise Odgers. 
ALAGIRISAMI PILLAI AND OTHERE— 
DEFENDANTS — APPELLANTS 
versus 
AKKULU NAIDU Роне — 


'^ RESPONDENT, 
Transfer of Property Act (IV of 1882), s, T4—Mort- 
gage —Redemplion —Leases created by mortgagee, extin« 
guishment of. 


‘When a mortgage is redeemed, subsidiary rights 
created on the mortgaged property, such as lease. 
rights, come to an end ipso facto and any former 
tenant continuing on the land must be treated as a 


ъгэвравзәг, unless from the conduct of fparties, or 
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otherwise, a fresh tenancy is created or an implied 
tenancy arises, | p. 652, col, 3.] 

Govindasami Pillai ӯ. Pethaperumal Chetty, 44 Ind, 
Cas. 889 at p. 814, Adjoodya Singh v. Girdharee, 4 N. 
W. Р. H, С..В. 199, Ram Chand v. Raj Hans, 3 A. L, 
Z. 517; A. W. N. (1908) 241, followed. 

Chinnappa Thevan v. Pazhaniappa Pillai, 81 Ind. 
Cas, 630; 2 L.W. 1132; 18. Mob. T. 492, and Collector 
of Basti v. Sarnam Gharak, 11 Ind. Cas. 817; 8 A. L, 

‚ J, 802, dissented from. . 

.Appeal against an. order of the Distriet 
Court, 
1920, dated the ist November 1920, pre. 
ferred. againaé в decree of the Court of 
the Second Additional District Munsif, 
‘Madura, in Original Suit No. 225 of 1919, 
(Original Suit No: 516 of 1919, on the file of 
the Oourt of the ‚Кишер Diatriet Munsif, 


Dindigul), 
. Messrs.. 0. A, ` Seshagiri Sastri and` 
P. V. Krishnaswamt Atyar, for the Appel. 
lants, ` 

‚Мт. A, Ramaswamt Aiyar, for the Be. 
pendent; SV 5 ` 


JUDGMENT. 
С KRISHNAN, J.—I am unable to agree with 
the Distrist Judge that, when a mortgage 


is redeemed the lease created by the re-: 


deemed mortgagee is still subsisting and 


that, by virtue of section 74 ofthe Transfer . 


_of Property Act, when it is the seeond mort- 
gagee that redeems the prior mortgage, the 
redeeming mortgagee gets the landlord’s 
rights as against the tenants of the latter, 

I eonsider that; when a mortgage is redeem- 
ed, subsidiary rights created on the mortgaged 
. property sush as. lease rights, some to an 
end ipso. fucio and any former tenant 
continuing on the land must be treated 
as а trespàster thereafter, unless of sourse 
from the. eondust of parties, or otherwise, a 
fresh tenaney can be held to have been 
ereated or an implied tenaney arises. 
. Govindasamt Pillai v. Pethaperumal Chetty (1), 
. Adjoodhya Singh у. Girdharee (2) and Ram 
Ohand v. Кај Hans (8). Our attention was 
salledto the ruling in Ohznnagpa Thevan 
v. . Рагћапѓарра Pillai (4) where it was 
held that the possession of “the tenants 
who were in 
under the ‘mortgagee was not- adverse to the 


` (1) 44 Ind, Cas, 839 ab p. 844, 
(2) 2 N, W, P. Н. С. B. 199. 
(8) 8- A..L. J. 517; “A. W: N. (1906) 241, 
(4) BL 31 nd, iod 650; 2 1, v. 1183; 18 ML. T, 
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Maduras, in Appeal Suit No. 79 of . 


Beo: 


“advised. 
oseupation of the land’ 


: and the lower Appellate Court. 
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mortgagor who had redeemed the mortgagee, · 
-under whom they- were originally , holding. 
So far as that ease is taken to decide the 
question as a matter of law, I am not prepared 
to follow it. The [Yeshamma Shettate v. 
Ohickaya Hegade (5)] case eited therein left 
the question entirely open and the Allahabad 
ease - cited, "[Oollector of Bask v. Sarnam 
Gharak (8)] was the judgment of а Single ` 
Judge and, with all respect to the learned 
Judge, itis diffionlt. to sea how the tenansy 
sreated by the mortgagee continues after 
redemption when the learned Judge himself 
has held that it is not bindiag on the redeem- 
ing mortgagor, 

In Ohónnappa Thevan v. Pashantappa Pillat 


- (4), however, there was a dosument, Exhibit, :' 


G whieh was sonstrned as transferring the 
mortgagee’s rights to the mortgagor. In 
that case the mortgagor as assignee will have 
‘the rights of his assignor, the mortgagee, 
and the ruling may bə supported on that. 
ground. . ` 
-As regards seetion 74 of the Transfer of. 
Property Act, the.Distrist Judge has omit- 
ted ‘to  notiss "that tha section gives 
the redeeming sesond mortgagee only the 
rights and powers of the redeemsd mort- 
gageo assueh. 16 does not pass any rights 
of his as landlord,  .. 
It follows from the above tliat, in the 
present ease, the defendants were really 
(trespassers as they refused to aosept plaintiff . 
‘as their Jandlord and repudiated his attempt 
to treat them es his tenants. The suit should, 
have. been valued for Court fees aa -a suit for 
possession of property under section 7, clause 
(5), Court Fees Act, ` 
The respondent's.Vakil asks us to be allow- 
ed an opportunity to pay the.right Court-, ` 
fees and to amend hia plaint, Though it is 
true be did not take advantage of, the offer: 
by the First Court, 1 am inclined to grant him 
this indulgense provided he rays the Court- 
feas in one month’s time from this day in 
the First Court and.amends his plaint as 
In default, the decree dismissing 
costs will stand, Plaintiff 
sosts in this . 
The sosts of 
the First Court will be *disposed of by that 
Oourt, i 


the snit with 
will pay the: defendants’ 


.(5) 25 M. 507; 12 M. L, J. 119. 
(6) 11. Ind, Cas. 817;8 A, 1, J, 802, 


Vol, LXIX] 
ALI AKBAR 6. SULTAN-UL-MULAK, 


Ораккв, J,—I agree. The lease has come 
toan end on redemption by second mortgagee. 
It is quite olear that this was the position 
in English Law up to very shortly before 
the time when the ‘Transfer of Property 
Act came into forse here. The power of 
leasing was given to a mortgagee under 
certain conditions by sestion 18 of the 
Conveyancing Асі, 1881. That power was 
not insorporated in the Indian’ enactment, 
Т cannot sea any differenca in prineiple (and 
we were referred to no authority on the 
point) whieh differentiates the cage of re- 
demption by a mortgagor from redemption 
by a subsequent: mortgages with referense 
to leases ereated by the redeemed mortgagee. 
The statament of the law in Govtndasamt 
Pillai v. Pethaperumal Ohetty (1) isin my 
opinion sorrest and the case in Ohinnappa 
Thevan v. Рагћапѓарр2 Pillai (4) cannot he 
treated as an authority on the point ag 16 
deal} with the special provisions (not 
reported) of Exhibit ©. The point is 
exprestly left open by the judgment in 
Seshamma Sheltait v. Ohickaya Hegade (5). 
The care in Collector of Basti v. Surnam 
Gharak (6) is that of a Single Judge and is 
unreported in the authorised raporte. I am 
not preparei to follow it. There oan further 
be no question of holding over, once 16 is 
conseded that the tenancy has some бо ап 
end on redemption. A new tenausy can of 
course be begun bat the defendants’ sondust 
here in repudiating the relationship of 
landlord and, tenant when fhe mortgages 
served him with notiee to quit four days 
after he had redeemed, elearly puts an end 
to any auch -sontention. The defendants 
here are, therefore,in the position of 
trespassers, I am unable to see how а 
tenansy created by a mortgagee does not 
come to an end іп this country on 
redémption and I think the ease where this 
has been held to take place in the- oase of 
redemption by a mortgagor must be held 
equally applicable to the eaae of redemption 
by & subsequent mortgages. : 

Sestion 74 of the Transfer of Property 
Act only gives the redeeming mortgagee the 
rights and powers gf the mortgagee as sush. 
This does not extend to a ease auch as this. 
Tagree in the order proposed by my learned 
brother. | : . 

WGA - i ] 

+ Deeree modified, 
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LAHORE HIGH COURT. 
Єксомр Огт, AppuaL No. 109 or 1917, 
July 18, 1929. 

Present i—Mr. Justice Scott-Smith and 
Mr. Justies Brasher, 


- ALI AKBAR AND aNoTHER—PLAINTI FF8— 


APPELLANTS 
versus 
SULTAN-UL-MULK AND orBEBS— 
DEFENDANTS anD NAWAB—Phainilrr — 
RESPONDENTS, 
Mortgage—Redemption by cne Of several, co-morl- 
gagors —Redeeming mortgagor, position of —Civil Pro. 
cedure Code (Act V of 1908), О, XXXIV, т, 7 (d), 
applicability of. 


Where one of several co-mortgagors redeems the 
whole mortgage, the mortgage comes to an ond, 
and the ‘redeeming mortgagor is not a mortgagco 
but has merely an equitable charge against his cu- 
mortgagors upon their share of the security Any of 
these co-mortgagors can recover his share of the 
mortgaged property on payment of his proportionate 
share of the mortgage-money, etc. [p. 655, col. T.J] 

Jagabandhw Pal v. Haladhar Pal, 4! Ind, Cas, 269 
at р. 272: 27 C. L. J. 1:0, dissented from. 

The provisisoncontaiued inr 7 d of O0. XXXIV 
of the Civil Procedure Code applies only to the ca:e 
of a mortgage and is nob applicable to a case where 
one of several co-mortgagors sues to recover posses- 
sion of his share of the mortgaged property from a 
co-mortgagor who has redeemed the whole of the 


property. Lp. 655, col. 2.] 


Seso nd appeal from в deoree of the 
Distriet Judge, Gurdaspur, dated the 30th 
September 1916, varying that of the Senicr 
Subordinate Judge, Gurdaspur, dated the 
6th June 1916. 

Babu M. N, Mukerji, for the Appellants, 

Me, Zaffar Ullah Khan, for the Reps 
pondenta. 

JUDGMENT.—The fasts of the ease ort 
of whish this seaond appeal arises are briefly 
as follows. In 1892 certain land was mort- 
gaged for Rs, 4,500 to one Jaimal Singh 
in the following shares :— 

Hassan Khan, father of Ali Akbar, 

Muhammad Din and Nawab Din, 


plaintiffs ‹ eve eee mm 1/6th 
Umar Bakhsh, husband of defendant 

No. 6 ae жө. ж we 1/6th 
Ali Gauhar, father of Sultan ul-Mulk, 

the chief defendant and others .,, 1/8rd 
Karam llahi father of Nur Muham- 

mad DTI [IT] eee aso pes 1/3rd 


On 25th, January 1910 Musammat Talia 
Bibi sold her 1/6th share in the equity of 
redemption to Sultan-ul Mulk. On the 4th 
of July 1910, Sultan-ul-Mulk redeemcd, 
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the whole land from Jaimal Singh and was 
_. entered in the Revenue Records as the pur- 
' shaser of the Jatter’s rights, Whatever the 
entry in the Revenue Resords may be, it is 


elear that what Sultan-ul-Mulk did was to 
The effect 


redeem the original mortgage. 
of this was that he got possession of his 
own share in the joint “land free. of 
all ineumbrances, ‘and held the rest of the 
land with a proportionate eharge thereon 
on account of his having paid off the whole 
mortgage.debt, The plaintiffs brought the 
- suit to redeem their owa 1/6th phare,- in 
"other worde, to. get possession of. theie 
Bhare on payment of a proportionate share 
of the original mortgage money, 
Re. 750. The First Oonrt gave them 
a decree) for possession of 1/6th share 
of the land on payment of Rs. 750 within 
а month and ordered that in default of pay- 
ment within one month the plaintiffs should 
' be debarred : from redeeming under О, 
XXXIV, г. 7. (d), Civil Procedure Code. 
' From this order Sulian-ul. Mulk ‘appealed 
and the learned District Judge has held that 
. he has stepped into the shoes of the origi. 
nal mortgages and that, the plaintiffs. -гевроп» 
dents sannot redeem their own share merely 


upon payment nf a proportionate share. of 


the mortgage money and that they muat 
either redeem the whole. of the reat of the 
land or a half share as allowed in the mort- 
gage deed. In the last paragraph of hia 
order the learned Distrist Judge says: ‘Тһе 
plaintiffa-respondente, however, now agree io 
redeem half of the property in question on 
payment of Rs. 2,250.” He aceordingly 
. ascepted the speal and gave a decrea word- 
~ ed as follows: — ; 


“The appeal is p and decree is 
passed allowing the.respondents on presenta. 


tion of the amended plaint up to the 30th. 


October 1916 a: deeree for possession of 
half the ‘mortgaged land on. payment of 
Rs. 2,250, The plaintiff-respondent, Nawab, 
haying withdrawn from the ease, this deoree 
will enure for the benefit of the other two 
plaintiffs or any one of them. It will be 
ае to ‘a deeree for the final redemp. 
tion ‘of 1/ċċb, and the plaintiffs or such of 
them as pay the money into Court by the 
due date will hold-& judia. al hypotheses over 
one-half minus 1/6ch of the land, vaat 


balanse, of the. area being. recoverable L4 
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ihe other mortgagors' according to their 
Shares." 

Now Nawab having withdrawn from the 
oase the other two plaintiffs have instituted 
the present sesond appeal and what they now 
want is that they should be given a degree 
for. possession of their share; in other worda, 
2/3rds of 1/6th, or 1/9th of the land mort. | 
gaged on payment of Rs 500, being 
}/9th of the total mortgage money,’ 

A preliminary objestion was taken on. 
behalf of the respondents to the effect that 
the appeal was not sufficiently stamped. It Р 
was urged that the. stamp should be calsa- 
lated on the differenes between Ha, 2, 250. and 
Rs. 500, but in our opinion this is incorreat. 
The plaintiffs want a deeree for less than 
they. have been given and we agree with 
their Counsel that it is imposible to valus the 
appeal, We, therefore, overrule this objec. 
tion. 

Another objection was raised to the effect 
that the learned Distrist Judge’s judgment 
shows that the plaintiffs agreed to the 
decree passed by him and that, therefore, 
they eannot appeal, hair statement on the 
point was not recorded by the learned Dis- 
triot Judge and it appears to us that they: - 
agreed, if at all, because the District Judge 
told them that they oould not sue for redemp- : 
tion of their share only, He would have 
dismissed their suit if they had not agreed ` 
to the decree whieh he waa prepared to pass. 
Under tbe circumstanses we are of: opinion 
that they are not estopped from appealing, 

The only question that remains is whether 
when опе во- mortgagor has redeemed the 
whole mortgáge he stands in regard to his 
¢o mortgagor’s shares in the exact position 
in which the mortgagee stood, and whether 
hé is entitled, therefore, to demand redemp- 
tion of the whole of the property after 
deducting his own share and can refuse to 
allow redemption of the share or shares 
belonging to one or|more eo-sharers. Inthe 
Law of Transfer in|British India by Gour, 
4th Edition, Volume II, paragraph 1425 


‘on page 952, itis said that ' 'the morigagor 


who "redeems the wholg property із entitled 
{о a ao-rateable sontribution from the other. 
mortgagors, and as |a sésurity for which, he 
is entitled to hold tbe entire property iu 
charge, uctil Le is in turn redeemed by his 
co-sharerg ou payment of their quota of tbe 
debt, with all ing! ipta expeuses And eosts, 
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Until then, he is, to all intents and purposes, 
in the position of the mortgages redeemed,.". 


Now, this is merely a eonvenient way of . 


saying what tbe position of the mortgagor ie. 
He Las ro doubt, an equitable eharge upon 
tke shares of the co-mortgagors, but it must 
be remembered that the original mortgage 
has been redeemed and it eannot ba said. 
that the ‘shares cf the -co-mortgagors are. 
mortgaged to him who has redeemed the. 
whole mortgage. Section 60 of the Transfer of 
Property. Act, nò doubt, lays down that. 
nothing in that section shall entitle a person 
interested in a share only of the mort. 
gaged property to rcdeem his own share ` 
only, on payment of a proportionate part of 
the amount remaining due on ite mortgage 
except where a morigagee has acquired, in ` 
whole or in part, the share of a mortgagor. 
Now íbis'was enacted for the benefit of 
the rorlgagee, and when a person leuds: 
‘ money to several morigago:s upcn a joint 
mortgage of their rroperty, he ia naturally 
entitled to retain the whole of the mortgaged + 
properly until the whole of it be redeemed.. 
It would be contrary to the implied terma. 
of the contract that one of the mortgagors 
stonld be,entitled- to redeem kis sbare only 
upon peymont.cf a propcrtionate share of 
the. morigtgs money. Bat oace one of the 
mcrtgegora has redeemed tha wole mort: 
gage, the .morigage comes to an end, and 
the redcemirg mértgagor із not a wor'gagee 
within the definition in cestion 58 of the 


Traisfer of Property Aat but merely has an а 


equitable charge against his оз. mortgagors 
upon their share of tte security, We prima . 
facte see no. reacon why sestion 60 should be 
extended to Bush a osse. The only author. ` 
ity to ‘which we have been referred, whioh' 
is on all fours with the present ease is: 
printed in Jagabandhu Pal v. Haladhar Pal 
(1), where a Division Beroh of the Caleutía 
High Court held that the eonverse case con- 
‚ templated by section 60 of the Transfer of 
Property Aet does not apply. The argüJ 
ment: there was that, as a mortgagor is 
entitled to redeem his own share when the 
mortgagee has sequired the share of the 
mortgagor, the ваше ynle applies when в 
mortgagor haa ‘acquired the. interest of the 
mortgagee. The Judger, however, held that ` 


. (1) 4i Tad Cas, 269 at p, 272; 27 О, L, J. 110, 
^ 
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As . 
the purchase by а mortgagor of the, mort- 
gagee’s right and interest doas not entitle 
the other mortgagors to apportionment of 
their debt. The learned Jadges gave no 
reason. for this desision and cited no anthor- 
ity in support of it. Sestion 60 certainly 
does. not provide for the converse case 
referred to, but the reason for this obviously 
is that oncs one of the mortgagors redeems 
the whole of the mortgage, the mortgage no 
longer subsists, and, therefore, there is no 
neeessity to provide for Suth a ease in the 
gaetion. ЛА 
` In our opinion there із no reason why the 
plaintiffs in the present ease should not be 
allowed to get bask their share in the 


‘property in snit on payment of a propor. 


fionate share of the mortgage money. Wo 
also hold that the Trial Court was wrong in 
passing an order that if the plaintiffs 
made defanlt of payment they should be 
debarred from redeeming under О, 
XXXIV, г, 7 (d), Civil Proesdure Code. 
That provision only applies to the ogse of 
& mortgage and is not applicable to such 
в ease as the present,  . К ` : 

We, therefore, acsept the appeal and sett- 
ing -aside the order of the lower Appellate 
Oourt, give Ali Akbar and Muhammad Din 
a decree for possession of their 1/9th share 
in ike property mortgaged on payment to 
Sultan.nl-Mulk of Rs. 500 only. The 
appellants will be-paid their eosts throughout 
by Sultan-ul-Malk, 


`Z. Ke 


j [Appeal aecopted, 


CALOUTTA. HIGH COURT. 
APPEAL FROM AerELLATE Decese No, 989 
* or 1920. : 
te May 81, 1922, 
` Present :—Justieo Sir Thomas Riehardson, 
Kr., and Mr, Justice Suhrawardy. 
GOPAL OHANDRA PODDAR— 
DEFENDANT NO, 4-—AÀPPELLiNT 


| versus 
DWARIKA МАТН DUTTA— 
. " PLANTFF3—REBPONDONTS, 
Bengal Райи Teluks Regulation (VIIIf 1819), » 11 
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GOPAL CHANDRA PODDAR 9, DWARKA NALH DUTTA, aD. | 
els, (1), (8), interpretation of —Non-resident occupancy JUDGMENT,.The superior landlord 


„raiyat; interest of—Appeal, second— Question of fact. , 
"The third clause of section 11 of the "Bengal Patni 
. Taluks Regulation cannot be applied in favour of an 
ocoupanoy raiyat who is: not % khudkasht or, resident 
and hereditary E within the meaning of that 
` 'elause. 'Гр. 656, col. 2. ` 
° Th us of &eolion 11, clause 1, are not-satisfied 
. unless аб the least the right of transfer is expressly 
stated“in the lease-or other engagement .to bo а 
“tight.to, make transfers which, shall not be ‘mere 
"neumbrancos". No transfer is to bar the indefeas- 


- gble right of the Zemindar unless it i8 made-with | 


the condition thét it shall not amount merely to -an 
{ncumbrance and such condition oan only be annexed 
when express authority for that purpose has , been 
received from the Zemindar or superior landlord, 
^ p: 667, ёо]. 1, à s ЕО 
РЕТИ on, facts -should- nob be 
allowed to be raised for the first time in second 


appeal. [ p. 656, col, 27 p. 657, col, 1.] К 


Appeal against га decree of the Suborbinate . 


Judge, First Court, Sylhet, dated the 15th of 
January 1920, modifying that of the Munsif, 
First Court at Habigao], dated the Ist of 


` April 1919. 


FAOTS appear from the judgment, 
^. Вара Broo Lal. Ohuckerbuity (with him 
Babu Hemendra Kumar Das), for the Appel- 
lant.—TLke defendant is the appellant. ‘The 
appeal arises.out of a suit for avoiding 
ircumbranees. Plaintiffs’ lessora are the 
superior landlords, Under them defendant: 
" No. l iaa tenure-holder. Не got ‘a portion 
Ча patni and a portion in дағ, рат under the 
‚ваше. deed, Thereafter defendant No. 1 


granted me a raiyati occupancy holding. .The . 


superior landlord'of defendant No. 1 put up 
the portion in gata? to sale for arrears ns also 
the dar-patnt. Then the superior landlords 
granted the tenure to plaintiff. The First 
Court decreed tha.suit in full. On appeal 
- the dar-paint.olaim has been dismissed. The 
learned Judge has misconstrued the term 
khudkashtrazyat, Rafers to MidanporeZemindart 
"Qo, Lid. v. Hrishikesh Ghosh (1); S. О. Mitter’s 
“Land Laws of Bengal 320, The term is no 


longer in use. . Refers to Bidhumukht ` Ohow. . 


-dhurant v. Asmatulla (2). Му next point is 


‘that the defendant being an oceupansy raiyat . 
the oase is governed by section 11 (3)'of the 


' Putņi. Regulation, 


: Babu Jatis Ohandra Dass, for the Respond- 
ent was not oalled upon to reply. 2 


(1) 25 Ind, Cas. 562; 18 0. W.N. 828; 19 C. D, J. 
605; 41 0. 1108, , 1 1. 
(2) 86 Ind, Cas, 669; 21 0. W. N. 829; 240.1, J, 
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- OWD arrears. : 


granted eertain lands to the defendant No. 1. 
partly аза pon? and partly asa dar patni 
tenure, A portion of these. lands was - 
held by the defendant No. 4, the appel. 
lant before us, jas an ocsupansy raiyat, 
The patni tenure|was sold under Regulation . 


' VIII of 1819 for arrears of rent and the ` 


superior landlord/having purahas»d itat thé 
sale granted it to|the plaintiffs, - Oae-fourth 
of the dir райт | tenure was also -sold for 
arrears Of rent and this fractional. ‘share of 
the Пат. рап was also purehasel by the 
superior: landlord and granted to the 
plaintiffs. + DN 
The plaintiffs Brought thia suit olaiming 

khas possession of|the land held by, defendant 

No, 4 on-&he ground that under the-relevant 
statutory ‘provisions the landlord: -had 
pursh:gad the land free from inaumbrances, 
Both the "Courts 
defendant Мо, 4| not being -a khudkhast 
ratytt or в resident and hereditory cultivator 
within the meaning of ‘clausa. third of 
sestion 11 of Regulation VIII of 1819 his 
interest is au jinaumbranse under that 
Bogulation so far ss the patni tenures is 
сопсэгпей. Asregards the.dar pifni^ tenure, 
only, a portion of whieh was sold, the 


lower ‘Appellate ‘Court . bas held that 
the plaintiffs sre not entitled to Раз 
possession. : 


. It was eontended in the first place that the 
defendant being an ‘dcoupancy raiyat elause 
third of gestion 11. should have been applied. 
in his-favoar, |This argument, howaver, 
eannot be supported in view of the desision 
of this’ Ocurt in. Jogeshwar Masuwmdar сү, ` 
Sirkar -(2). .The ‘lower, ' 
Appellate Court! states ‘that the defendant: 
No.4: "is ad mittedly not a resident eultivator.” - 
- The point taken that the tenure granted 
to defendant Мр. 1' таз a single: tenure 
eonsisting in part of patni rights and in 
part-of dar.paíni rights. does not appear 
to. have ` been | taken . in the 'Courta 
below. It wasiassumed: throughout that 
the superior landlord "was entitled to 
sell the..yatnr tenure separately ‘for its 
) he lease is nob prima facia 
incapable of this sonstruciion and,'as the 





. question may бе їп part a -question of fast 
depending on the state of things in whieh 


the. tenure was| granted, in my opinion it 
(80 WN 18 c, so ) 


x 





below have held that the | - 
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ought поё to ba allowed to be raised for the 
first time at this stage. 

A farther point has been argued which is 
adverted to in the Trial Oourt’s judgment 
but not in that of tbe lower . Appellate 
Court. The suggestion is that inasmuch 
as the lease clothed the patnidır "with all 
rights of sale, giftand transfer, of all kinds 
in respest of your paini, and dar.patn? rights 
and with all sorts of rights to make settle. 
ments in dar print, te patni, ote.” therefore, 
the right of making incumbranees binding 
on the superior landlord had besn expressly 


vested in the paímidar by a stipulation to. 


that effect in the lease within the meaning of 


clausa first of sestion 11 of the Regulation. . 


The contention cannot be accapted in view of 
thedesision of this Court in Kristo Das Laha v. 


Jatindra Nath Basu (4). In the subsequent 


ease of Bidhumuhht Ohowdhurant v. Asmatulla 
(2) the Court had to eorstrue not sestion 
11 of the Regulation, but- -alansa (g) ot 
gestion: 160 of the Bengal Tenancy Act, 
That care, therefore, is to be distiuguished. 
The .learned Judges (Sanderson, O. J., and, 
Mookerjee, J.,) were sareful to say that tbe. 
saso. was поб governed by Kristo Das 
Laha’s соѕе (4), Г 


The general words whish Т have read from - 


the lease in: the present case are only 
sufficient to sarry the ordinary incidents 
of a patni, grant under the Putni а 
tion. 

I am riot, I тазу: y ald desiding 1 now that a 
painidar вап only beexpressly vested . with 
the power of making. incumbranoes ‘binding. 
on the superior landlord by а written, 
permission from~the latter Separate from the 
. lease on each озеввіоп of the exercise of the 
power. It is not. necessary to say more for 
present purposes than this that, in my opinion, 
the terms of seetion 11, elanse first, are 
not satisfied unless at the least the right of 
transfer is expressly stated in the lease or 
other engagment to be: a right to make 
transfers whieh shall not be mere "ineum- 
branoess." That sesms to be the natural mean- 
ing of the first. paragraph of slause first and 
that eonstrnotion is borne out by the emphatie 
language of the .secohd paragraph. |" No. 
transfer by sale, gift, or otherwise, no mort. 
gage or other limited assignment shall be 
permitted to bar the indefeasiblerigh* of the 


(4) 14 Ind, Cas, 145,16 0.1. М, 561, 
| 4 
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Zemindar to hold the tenure of his ereation 
answerable in the stata in which he eraated 
it, for the rent, whieh is iu fast his reserved 
property in the tenure, except the transfer or 
assignment should have been made with a 
eondition to that effeet under express 
authority ob*ainsd from sush Zoemindar," 
that is to аву, no trausfer is to bar the 
indefaasible right of the Z 3mindar unlessit is 
made with the condition that it shall 
not amount merely to an ineumbranee 
and aueh aondition een only» ba annexed 
where express authority for that purpose has 
Ъзеп ressived fram the Zsmindar or superior 
landlord. 

In ths view I take this appaal mus} be 
dismisred with coats, 

в. D. . 


Appeal dismissed, 


E OUDH JUDIOIAL COMMISSIONER'S 


COURT. 
Seoosp Civics Appzas No, 335 or 1921, 
January 23, 1922. 
Prassnt : —Mr, Daniels, А. J. О. 
Shetsh FAZAL AZIM—DEFENDANT 
— ÀPPELLANT 
versus 
Lali GIRDHARI LAL —PraAtNrigF— 
. REsPONDENT. 
Interest—Power of Court to reduce on ground that 4t 
18 eacessive — Costa. 


; In the case of a loan contracted before the 


commencement of the Usurious Loans Act, a Oourt 
haz no power , to reduce the interest solely on the 
ground that it ів excessive, apart from any question 
of undue influence. 

Dhanipal Das v. Maneshar Bakhsh Singh, 28 A. 570; 
40.1.3. 1 M. L. T. £05; 3 A. L. J. 493: 9 О. C. 
185,8 Bom. L В, 491; 10 О, W. N. 849; 16 M. 
L. J. 202; 83 І. A. 118 (Р. O., Chhannwu Lal v. 
Raj Kuar, 43 Ind. Cas. 296; 210. C. 818, Mahraj 
Prag Din v. Bhagwati Sahai, 66 Ind, Cas. 687; 80. L. 
4. 418, Abdul Kasim Вед v. Ehsanul Ghani, 05 Ind, 
Сав. 129; 240 С. 313, followed. 

Where the interest claimed is very high a Court 
should exercise its discretion and disallow costs, 
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KIRPAL SINGH v. NABINJAW SINGH. 
: Appeal from the’ decree 
„Judge, Rae Bareli, dated 80th July 1921, 
sonfirming of that the Subordinate Judge, Rae 
-Bareli, dated 27th November 1920. 
-Mr, Ali Mohammad, for the Appellant. `.. 


` Mr. Bisheshwar Nath шы for the 


Respondent. 


: JUDGMENT,—-This ‘is an- appeal by the | 


defendant in a snit- оп а bond. The only 


question. pre&sed is whether the Court has. 


power to redueo the interest solely on the 


ground that it''is exosssive apart from apy ' 


influence under sestion 
18 of the Contrast Act. The defendant 
has expressly stated that he put 
ward no plea ‘of undue irfluenee, The 
interest allowed was sixty per oent. The 
loan was contrasted in 1916 ко. that 
the Usnurious Loans Aot has ro apple. 
tion. The matter is sorcluded 
the appellant by the ruling cf the Privy 
Couneil in BGhanipal Das v. Maneshar Bakhsh 


question of uiídue 


Singh (1), and by the rulings of this Court - 


in Ohhannu Lel v. Raj Kuar (2), 
and the Berch ease, Mohraj Treg Din v. 
Bhagwati Sohat (3), as well вв a recent desi- 
sion of my own in Abdul Kasim Beg v. Ehsanul 
Ghani (4), 

The respondent has put 
jestion in regard to coats. 
Appellate Court has disallowed costs on the 
ground that the interest claimed is very 
high ‘and ‘that in less than six years the 
_ original debt of Rs. 1,000 has -amounted 

to Rs. 3,850, In my opinion the lower 
Appellate’ Court exersixed a төгу proper 
,diserelion in this matter and I refuse to 
interfere. 

The resnlt is that the appeal ond the 
eross-objestion are ‘both dismissed with coste, 

N, K. 


in в oro:s-ob. 


A pyeal dismiieed, 


a): 28 А, 570; 4 C, D. J, 1j 1 M. In T.208;3 A. D. 
7, 495; 9 О, O; 188, 8 Bom. 1, В. 491,10 0, W, Ne 
849; 16 M. І. J. 292; 38 L A, 118 (P, 0.). 

.(2) 48 Ind. Cas. 295; 20 0. О. 318: — 

-“(8) 66 Ind. Cas, 687; 8 О.І. J. 418. 

* (4) 65 Ind; Oas, 129; 24 О, О, 818, 
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of the District” 


for- н 


againat- 


The lower. 
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` LAHORE HIGH COURT. 
Сти, Revision Petition No 306 or 19227 
July 10, 1922. ШИ: 
e ` Present: —Mr. Justise Brasher. `` 
Makant KIRPAL SINGH-—DzrFüNDANT ` 
Р | | — PETITIONER | > 
versus . 
‘Sardar NARINJAN SINGH ax» OTHERS - 
'—PLAINTIFFS—-RESPONDSNIS, ^ 

Charitable and Religious Trusts Act (XIV of 1920 d 
ss, 10, ll— Scheme suit—Order . directing payment оў. 
specific sum, legalit » of —Enecution of order—Oivil Pro- . 
cedure Code ( Act: Y of 1908), ss. 116, 136— Security: 
for costs—Haecution against surety—Order directing; 
deposit—Revision—"‘Oase,” meaning of. ob is 

The option of furnishing security or making 8 
deposit under section 10 of Act XIV of 1920 rests” 
with the defendant The Court can order that he’ 
may do one of these two things but it cannot speoify 
which he is to do. [p. 659, col, 1.] 

Under section 10 of Act XIV of 1920 ardefendent, 
can be directed to furnish security or to pay а gum 
of money out of money in his hands as trustee, ‘He 
cannot be з required fo pay any money out of his own 
pocket, [p 659, col. 2.] 

The security under section 10 of АсьХІУ of 1920, 
relates to the expenditure actually incurred or likely: 
to be incurred by the plaintiff in prosecuting a suit; - 
anda Court cannot direct payment of this expen- 
diture otherwise than in accordance with that sectior,, 
and, therefore, when security is furnished, the order, 
relating to 16 is complied with and the Court i is not 


.competent to order execution against. the surety. 


But where security for costs of a suit has been taken, 
the Court ^is quite competent to order exeoution 
against the surety under section 145 of the Code of 
Civil Procedure, [p. 659, col, 2.] 

An order of a District Judge. directing a defend. 
ant to deposit a certain sum under section 10 of 
Act XIV of 1920 is open to revision by а High Court, 
[р. 659, col. 2.) 

"The word “case” in section 115 of the Civil Pro- 
cedure Code does not ‘necessarily mèan the whole 


case, [p- 659, col. 1.] 
? Pandit Rama Kant y. Ragdéo, 60 Р.В, 1897; 


i referred to. 


Petition, under section 44, Act VI of 1918, 
for revision of the order of the District J udge; 
Gujranwala,’ dated the 22nd March 1922, . 

‘Diwan Mehar Ohand, for the Petitioner. 

Dr. . Gokal Ohand Narang, for the Re- 
Bponderits. . 

J ÜDGMENT.— The plaintiffs in this ease 
have instituted a suit under section 92, Oivil 
Prosedure Code, against Mahant Kirpal Sin gh. 
‘The plaintiffs applied under section 10 of 
Aet XIV of 1920 that the defendant should 
be ordered to pay inte Court Rs. 1,000 for 
their expenses ‘in. prosecuting the suit, 

The Distriet Judge passed an order on 
January 6th, 1922, direeting the defendant to ` 
furnish seeurity for Rə, 1,000 within -three 


[o 
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days ánd the order also stated that if tho 
defendant failed to furnish the seeurity he 
would be dirested to pay the amount in cash. 

‘The defendant eomplied with the order by 
furnishing two sureties who each undertook 
‘to pay Ве. 500 if the defendant should fail 
Жо pay this sum when called upon to do во. 
On the Mareh 17tb, 1922, the plaintiffs filed 
a second applisation ` purporting to be under 
section 10, Aot XIV of 1920, in which they 
stated that a large sum of money was requir- 
ed for the - prosesution of the oase and asked 
that the defendant and his sureties should be 
asked to deposit Rs. 1,000. The learned 
District Judge parsed an order on March 
22nd, 1922, diresting the defendant to pay 
into Oourt Rs, 500 before the next hearing 
of the suit. - The defendant is now applying 
for revision of this order, and а oross-petition 
has been filed by the plaintiffs in whieh they 
Bsk that the amount whiehthe defendant 
ia required to deposit should be increased from 
Es. 500 to Rs. 1,000. 

_Notw'thetanding the fact that this eross- 
. petition has been filed by the plaintiffs it is 
contended on their behalf that по revision is 
eompetent, I think, however, that this objea- 
tion must be overruled. In Pandit Rama Kant 


x. Ragdeo (1) it was held that the word ‘case’ ` 


in section 622 (now 115), . Civil Prosedure 
Code, does not necessarily mean the whole 
ease and the order in question appears to form 
a partienlar branch of the case whieh is quite 
distinet from the suit. s 

Sestion 10 of Aot XIV of 1920 provides 
that the Court trying a snit under section 
92, Oivil Prosedure Code may " direot the 
defendant either to furnish security for any 
expenditure incurred orlikely to be incurred 
` by the plaintiff in instituting and maintain- 
ing впеһ suit, or to deposit from any money 
in his- hands as trustee of the trust to whieh 
the-suit relates. such sum as such Court eonsis 
ders suffieient to meet such expenditure in 
whole or -in^ part," ‘Thesa words can only 
mean that the option of furnishing the 
seeurity or depositing the money rests with 
the defendant. The -Court ean order that 
he shall do one of these two things but it 
eannot speeify which һеів to-do. Тһе order 
of March 17th, 1922, therefore, if itis to be 
treated as one under meetion 10 of Act XIV 
of 1920, is an illegal one sinee the defendant 


(1) 60Р, B, .1897, 
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was required to deposit the money and was 
given no option. | 

Moreover, assuming that the Court was com- 
patent to passa sseond order undor that section 
in.sonnection with the same suit aad that 
it sould ordar the deposit of money, it could 
only direct the defendant to maka the dep-s't 
from money in h's hands as trustee and 
the defendant could not ba required to pay 
any money from his own posket. 

The learned Cournselfor the pliintiffs has 
not attempted to dispute that *the order, if 
passed under eestion 10, would ba illegal, 
Не воп'өпӣз however, that the order was 
one passed in execution of tla previoui 


order. It із argued that the order 
requiring the defendant to deposit the 
amount was a preliminary s'ep towards 


enforeing payment from the sureties. Section 
11 (2) enacts that the provisions of the Code 
of Civil Prosadure relating t the exeeut/on 
of desrees shall, s> far as they ave applisable, 
apply tothe exesution of orders under this Act, 
When, however, seeurily had baen furnished 
the previous order had been complied with 
and no order remained whieh should be 
executed. The сазе is quita different from one 
where security for costs has been taken under 
the Code of Civil Procadura, When sesurity 
for вов:в has been takenan order may sub- 
sequently be parsed directing the person who 
has furnished the sesurity to pay the costs 
for whieh seeurity has been given, and 
this order oan then be executed against the 
surety under sestion 145, Civil Prosedure 
Code. The вевпгїбу furnished under seation 
10 of Act XIV of 1920, however, relates to the 
expenditure actually inourred or likely to be 
insurred by the plaintiff which is quite a, 
different matter fromthe costs of the suit, 
The Court cannot direct payment of thia 
expenditure otherwise than in aesordanca 
with that section, and when seaurity has 
been farnished І failto ‘see how the Oourt 
is eompatent to order exesution against the 
surety... The order of Maroh 22nd, . 1922, 
therefore, if it was passed as a step in 
exeeution of the previous order, appsars to 
have been entirely uléra vires, 

laesordingly accept the petition of the 
defendant and set aside the order of March 
22nd, 1922. . The patition filed by the plaint- 
iffs is dismissed and the defendant will got 
his costs of both petitions, 


Z K, & N, EC Petition accopied, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
ExxouTION or DECREE APPEAL No, 24 or 
1972, . 
August 9, 1922, 
Present:— Syed Wazir Hasan, A, J. C. 
SHEO. RAM— Jupement- DEBTOR— 
‘APPELLANT A 
067518 
КАМ BHAROSEY—Decape-Horper— 


Reson cunt, 
Limitation Acw(IX of 1£08), Sch. T, Art. 182, cl. (5) 
—" Application," meaning of — Decree— Sale ! of prop. 
erty by judgment-debtor— Suit. by decree-holder for 
declaration of his right to property sold— Step- in-aid 
of eaecution—"In accordance with law,” meaning of. 


The word “application” in Art, 182, clause 5 of Sche- 
dule I to the Limitation Act means a document con- 
taining a request. [p 664, col: 1.] 

Where a judgment- -debtor sells his property after 
the date of the decree, the plaint,-in a suit 
brought by the decree-holder impleading the judg- 
ment-debtor andthe vendee as defendants fora 
declaration that the sale is fictitious and fraudulent 
and that he is entitled to attach and bring to sale 
the property covered by it in execution of his decree, 
can be treated as anapplication within the meaning 
of Art 182, clause (5) of Schedule Ito the Limitation 
Act. Such a plaint, if the suit is filed in the Court 
which passed the decree, isan application made to the 
proper Court, in accordance with law and is, there- 
fore, astep-in-aid of execution. [p. 664, col. 2,! 


Thakur Ram v. Katwarw Ram, 22 А, 858: A. W. N. 
(1900; 108; 9 Ind. Dec. (м. в.) 14179, Malukchand 
Ratanchand v. Bechar Natha, 25 В, 689; 3 Bom. L. R. 
275 (Е. B.), Sheo Prasad у, Indar Bahadar Singh, £0 А, 
179: 6 A. L. J. 278 А. W. N. (190€) 74, Murgepra 
Madiwallappa v. Basawantrao Khalilappa, 20 Ind. Cas, 
252; 87 В. 569; 16 Bom. L. R. 557, discussed, 


The interpretation of the word "law" in Art, 182 
of Schedule 1 to the Limitation Act is not invariably 
to be limited tothe “law relating to the execution 
of decrees.’ "Ihe expression “in accordance with 
Jaw” used with reference to a case where'an applica- 
tion has been made with a view to some step-in-aid 
of execution means “in accordance with the whole 
body of law, applicable to MM Particular applicà- 
tion ” Гр. 668, col. 2.] 

Bhagwan Jethiram v. Dhondi, 22 B, 88; 11 Ind. Deo, 
(х. s8.. 687, followed. 

. Nilmoney Singh Deo v, Ramjeebun биће), 8 C, І. 
R, 885, referred to, 


Appeal against an order of the Sabordi- 

vate Judge, Unao, dated the 29th April 1922, 

reversing that of the Munsif, North Unao, 
dated the 29th October 1921. 


Mr. Brsheshwar Nath Түй, for the 
Appellant, 
Mr, Basudeo Pal, for the Respondent, 
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JUDGMENT,—The-respondent obtained а 
money decree against the appellant from the 
Court of the Munsif (North), Unao, on the 
29ndof July 1918. 

On the 20th August 1918 the judgment- 
debtor exeeuted a sale-deed in respeat 
the whole of his immoveable property in 


: favour of a‘relation of his. 


On the 26th of November 1918 the 
desree-holder instituted a suit against 
the judgment debtor in the same Court 
from whieh he had obtained his deeree of 
the 22nd of Joly 1918. The vendee under 
the deed of the 20th of August 1918 was 
also made a party defendant to that suit. 
lt is of material importance to consider 
the precise relief prayed for and granted 
in that suit, Tbe deeree-holder asked for 
a declaration to the effeat that the sale of 
the 20th August 1918 was fistitions and 
freudulent ard that the deeree-holder was 
entiled to attash and bring to eale tha 
property sovered by it in exeeution of his 
decree of the 22nd of July 1918. The Court 
granted the declartion. 

On the 23rd of August 1921 the re- 
pondent filed the present application for 
exeention of the deeree of the 22nd of July 
1918, in the Comt of whieh be had ob: 
tained the deerse, The appellent pleaded 
that the spplication for execution of the 
3rd of August 1921 was barred by limi: 
tation. 

The Court of frst instance, Munsif (North): 
Unao accepted the plea of limitation and 
dismissed the application, The decree-holder 
respondent appealed to the Oonrt of the 
Stbordinate Judge of Unao, who aceepted the 
appeal holding that. the application for 
execution was not time-barred, The ground 
upon whioh the learned Subordinate Judge 
based his deeision is that the suit of November | 
1918 was а step-in-aid of execution and 
the present applieation being admittedly 
within thres years from the date of the 
plaint in that euit was not barred by time. 
This is an appeal ‘by the judgment- debtor 
from the last-mentioned decision gi the 
Subordinate Judge. 

The learned Oounrel for the parties bofore 
me are agreed that the application for exesu-- 
tion -is governed by Art, 182, clause (8), of 
the Indian Limitation Aot, 1908. 

To elucidate the point of argument advanced 
by the learned Adyosate for the appellant 


of ` 
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ib is advisable fo giya . an analysis of the 
terms of elauso (5) of Art, 182, 
f (a) in acsordance wiih ine: 
| to the prapar Conv: 
(c) for exsention of the 
Application 4 decree 
(4) to take в Е о? 
exeoution of the dearee. 


‘The learned Advoeate sontends that the 
suit of November 1918 was ‘lacking in the 
following essentials :—- 

(1) The plaint was not an application. 

(2) It was not in acsordanoe with law, 
and 

(3) It was not made to the proper 
Ocurt, 


The learned Advocate relied upon the. 


following authorities in support of his argu- 
ments:— 

Thaker Ram v. Katwaru Ram (1). In this 
sasa the first applisation for exesution of the 
desrea was made on the 29th November 
1895, The application under consideration 
wae made on the 7th Decamber 1898, This 
application was zrema facie barred by limita- 
tion. To save it from the bar the desres- 
holder relied upon the fasts that on the 
24th Desember 1895 prosess-fee was deposited 
for the ‘issue ‘of a notice under section 
287 (old Code) and that on the 8th July 
1896 costs for the issue of a proslamation 
of sale were depcaited. The: learned Judge 
observed : :— 

“Tt is elsar that under the Artisle a 
fresh start for the somputation of limitation 
is allowed, not from the date of teking a 
mtep-in-aid of  exeeution, bat from the 
date of applying to take some step in. 
aid of execulion,,,.., The mere fast of mak- 
ing of the deposit eannot amount to the 
making of an applisation within the meaning 
of Art, 179 (4), 

Malukchand Ratanchand v, Bechar Natha 
(2). Payment of bhatla (prosess-fce) was 
relied проп asa step-in-aid of the exeaution 
of the deeree, Jenkins, О, J, who delivered 
the judgment of the Count made the following 
observation : æ ` 

“There admittedly was no written applica 


A 22 i. 868; A.W. N. (1900) 108; 9 Ind, Deo, 
“ay 26 В, 089; 8 Вот, І, В, 275 (F, B.). 
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tion in eonnaction with this payment, bnt it 
is said that an oral application would answar 
ths requirements of the Article. There i is, 
however, no traca of any oralapplieation 
exeept such аз may bs inferred from the 
fact of payment. But from’ a mero payment 
to the Nazir I cannot infer sueh an applica» 
‘tion as the Article prassribes. At most it 
would merely be an application to reseive 
the money and the payment would ba no 
more than the performanse af a condition 
‘essential to the order for exesution, The 
applieation leading up to the order for 
exeoution, of sourse, eomes within the 179th 
Artiele, but to hold that the payment of 
bhatta has е similar operation for the purpose 
of limitationisto my mind merely to plase a, 
premium on dilatoriness.” 

Sheo Prasad y. Indar Bahadur Singh (3), 
The desision in this case was mueh to the. 
sama effest as in Thakur Ram v. Katwaru 
Ram (1). 

Murgeppa Madiwallappa v 
Khalilappa (4).- 


Basawantrao 
On the death of the original 


'judgment-sreditor his rapresantative applied 


to obtain a suscession cartifieate and in come 
puting the period of limitation for the applica. 
tion to exesute the decree he elaimed the 
deduction of the period освпріеа by him in 
getting the suczession-éertifieate, The Court 
raid :— 

“It appears to us that an applisation to 
the Court to obtain a susseasion-cartifisate 
is a perfeatly independent thing, and although 
the ultimate object of if may be to use the 
ecrtificate when obtained in order to further 
exeeution of the dosree, none-the-less woe 
think it impossible to say that the application 
to gat the cortificate is an applieation to the 


.proper Court to take some step-in-aid, We 


think also that the occurrence of the words 
‘proper Court’ also tends to support this csn- 
elusion, An applisation to obtain a sucssssion 
certificate may be made in one of several 
Courts, Obviously itcouldnot besueh an appli- 
cation as olause (5) contemplates, unless it wera 
inade to the proper Court which is defined as 
meaning the Court whose duty itis to execute 
the decree. If, therefore, Mr. Gokhale’s 
arguments were sound, the question whether 
such an application would or would not вата 


(3) 80 A. 179; 6 А, L. 7.258; А, W. N, (1908) 74, 
(4) 20 Ind, Cas 262; 37 B. 559; 16 Bom, L. R, 667, 
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time, would depend upon tle mere acsident 
whether i& was filad iu thé Court whose duty 
16 was to exesnte the desree, or in soma other 
‘Court. It appears to us that it coald not 
have been the intention of the Legislature 
that sush a question as this ahould be desided 
.on а mere acsident of that sort.” 

Now the two Allahabad eases and the 
Bombay case of Maluckchand Ratanckand v. 
. Bechar. Natha (2) simply'lay down that there 

must be an application made to bring a case 
within elause (5) of Art, 182, while the ваве 
-of Murgerp1 Madiwallappa ү... Basawint- 
sao Khalilappa (4) has, in my judgment, 
only a superficial bearing on the present ease. 
If the plaint in the suit of November 1918 
may ba treated as equivalent to an appliea- 
tion within the meaning of slause (5) of the 
Art, 182, а “point, whieh I will 
j hereafter, I have no doubt whatsoever that it 
.was made to. the “proper Court.” In that 
case the learned Judges remarked that an 
applieation to obtain a sucssssion oerlifisate 
may be made in one of several Oourts and it 


would bea mere matter of assidentif it happened. 


to be made to the Court whose duly ib was 
to execute the decree. Iu the first plase, 
the report does not show in what Court the 
application for the suessssion sertificate was, 
as a matter of fact, Віза : Whether in the 
Court whose duty it was t» execute the 
desree or in а different Court possessed of 
jurisdietion Superior or inferior to or c» 
ordinate with the former Court. Sesoadly, 
I am of opinion that it would not be eonsaist- 
ent with sound prinsiples of construstion to 
treat an ast done in a particular manner a1 an 
act that might hava bean done differently or 
otherwise, The question to my mind is no} 
in what other Courts tha applisation might 
have been filed. The only question whish 
arises for determination i is in what Coart was 
it aotually filed? En the present ease the suit 
of November 1918 was admittedly instituted 
in the same Court in which the decree under 
excoution was passed, and that Court under 
the conditions of the law or procadure had 
the primary duty бо exeeute its own decree, 
Thirdly, the suit, as framed with referanca to 
the value and the territorial situation of the 
property involved, eould not ba iastituted in 
any Court other than the Court in which it was 
aetually instituted. It was, therefore, not a 
mere acsident that the second suit was 


filed in the same Court in whieh the desree iu 
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the firat suit waa passed, Farther, au appli- 
cation for а succession gertificate has no 
relation whatsoever to the exesution of a 
decree which the applisant may be holding 
against a determinate individual who is no 
party to the application, But the suit of a 
nature brought by the desree.holder in the 
present ease stands on an entirely different 
footing. The judgment-debtor was a party. 
defendant to that suit, the relief asked for 
therein was not independent of the desres 
and the exesution thereof;' on the other hand, 
it expressly and directly involved the deter. 
mination of the judgment-ereditor’s right to 

execute his deeree as against eertain specified - 
property of his debtor. p 

Bansi v. Sikree Маі (5). In this case an 
application for exesution was made in tha 
year 1885, notices issued and attachment 
followed. No objaction was raised on the. 
plea of limitation in respect of that applisa- 
tion. The desree-holder relied upon it as 
saving his subsequent application for limita. 
tion. In the High Court it was contended 
on behalf of the judgment. debtor that thepro- 
ocedings of 1885 were ‘faulty’ and ‘fraudulent,’ 
The learned Judge who heard the appeal 
overruled the contention and observed as 
followa:— . 

"No doubt the words of the law, No. 
179, в1апве (4), do show that the: applisa. 
tion, the date of whioh їз to batho starting 
point for a new reriod of limitation, must, 
be an applisation in assordanca with law, 
to the proper Oouri, but I take it that it, 
does not empower Courts in subsequent 
applicstimns for exesntion to dissass* 
the propriety and legality of the action of 
previous Оопгі in previous exesubion-pro. 
eeedings, but merely denotes that the appli- 
sation which is to form the starting point 
for a new period of limit&tion is to be 
an applisation not made out of Oourt, but 
made ia Conrt aesording to the general 
law for exeeution of desrees, and provided 
sugh application falls generally under the 
provisions of tha law, the regularity of the 
procedura of former Oourts із a matter 
beyond the eognizango of а Subsequent Court 
of Execution.” 

Balkishen Das v. Bedmati Koer (6). The 

(5) 18 А, 211; A. W. N. (1890) 280; 7. Ind, Deo, 
(м, в) 182. em * ' 

(6) 20 O, 888; 10 Ind, Deo, (х,в,) 288, ` | 
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‘point for decision in that case was whether 
an application for exesution by в bename 
transferee ofthe decree was “in aceordanee 
with law" within the meaning of Art, 179 
of the cld Limitation Ast, The Court 
referred to certain deaisiong and -observed as 
follows: —. : 

“These eases were, it is truo, governed by 
the Code and the imitation Ast of 1859, 
but there is, we think, no substantial shavge 
in the law. Sestions 207 and 208 of the 
Code of 1859, and sastions 230-232 of the 
present Code alike require that an application 
for exeaution should be made by the holders of 
the deoree, or (with the sanction of the Court) 
by the person to whom it has bien transfer- 
red by assignment or by operation of law 
вод a person who is a transferee within the 
meaning of the one is certainly a transferee 
within the meaning of the other. Wor has 
Art, 179 of the Limitation Act made any 
real change in this respest. The words ‘in 
acaordanse with law’ mean, as we under. 
stand them, in accordance with the law 
relating to the exeoution of the deerses, and 
it cannot be said that a person who exesubes 
a decree with the permission of the Court—a 
permission which the Oourt is expressly 
empowered to give—isnot doing во in assord- 
anos with law, What he does, whether he is 
the benefieial owner or not, is as between 
himself and the judgment-debtor perfectly 
good for the purposes of the execution, and all 


that is required із that it siould be done in. 


accordanes with law. ” 

The trus import of these two decisions, to 
my mind, із that the part/cular applisations 
made in those eases ware as a matter of faci 
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apolications ascording to the provisions of tho . 


Civil Procedure Code. relating tothe exec. 
tion of the decress and, therefore, they were 
in acsordanee with law, within the meaning of 
the Artisle. The validity of the aprlisations 
was neither impeaehed nor desided with 
reference to any law other than the law 
relating to the exeaution of decrees. 


The last саке eited by the learned Advosate 


for the sppellants is Bhagwan Jethtram v.- 


Dhondt (7). It is *enough to quote the 
following pacsage fram the judgment in that 


case :— : 
" We proceed, therefore, to sonsider the 


« (7) 22 В, 88; 11 Ind, Deo, (з, в) 68% . 
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pure question ‘of construstion of Art. 179, 
«1апве (4) of the Limitation Act, vzg., whether 
the sesond applisation having been made at 
a time when it was barred by reason of the 
three years’ period having been exeeeded, 
the present applisation of the plaintiffs is to 
be held not barred because it is made within 
three years of the sesond applisation. It 
has been urged by Mr, Khare that the phrase 
in accordanse with law’ is not adjestival 
to the words’ to take some step inaid 
of execution’ but only to the words to the 
proper Court for execution,’ Thus he would 
distinguish Nilmonsy Singh Deo v. Ramjesbun 
Surkel (8). We think, however, that ordinary 
syntax would treat the phrase as adjectival 
to both, and that tho reason of the law 
would acquiesse in this view of the meaning. 
We, therefore, hold ‘that the second applisa- 
tion did not create a fresh starting point 
and that the ease is almost on all fours 
with the Caleutta case. The Osurt, therefore, 
eonfirms the decree with eosts.” 

The sase, therefore, desided that the арріоа- 
tion was not “in assordanse with law” because 
it wasin violation of the law of limitation. 
This desision then is a clear authority for 
the view that the interpretation of the 
word law" in Art, 183 is not invariably 
to be limited to tha “law relating to the 
execution of desrzes’. I am of opinion 
that’ the expression "in aecordanca with 
law,” in ease where the application is to 
take some step-in aid of execution, means 


in “eczordance with the whole body of 
of law applicable to that particular 
application." We have sean that the 


clause (5) of Art. 159 contemplates two 
classes of applications different from each 
other, (1) applications for exesution, and 
(2) applications to take some step in-aid 
of exceution of the deares, Those of 
the former elass must necessarily fall 
within the law relating to the execution 
of the desrees, while those belonging to the 
latter alası may not be governed by that 
law. An application made after a decree 
is passed ina suit for the appointment of a 
reagiver under Order XL, or for the grant- 
ing of an injunotion or the issue of an intere 
losutory order under Order XXXIX of the 
Oode of.Civil Proesdure need not necessarily 


(8) 8 C, L, Е, 836,. 
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‘treated as an application 
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e an application in aosordanse with the 
law relating to the exesution of the: decree, 
Tt ig nob contended that the suit of November 
1918 was in any respost ia violation of 
any rule of law, applicable to it, I am, 
therefore, of opinion -that if. the plaint 
of the 26th of November 1918 could be 
within the 


"meaning of the Art, 182, then it was an 


сап applisation . 


applieation also in acsordance with law as 
required by the same, Article. I am 
further of opinion, indeed it- is not disputed, 
that the relief whieh was asked for in 
the plaint constituted: a definite step.in-sid 
of the exesution of the desree of the 22nd 
July 1918.  . Р : 
.. The only point which now remains to he 
sonsidered is whether the plaint of the 
26th of November 1918 can be treated am 
within the meaning of 
clause (5) of Art, 199, In ordinary 
parlance the word “plaint” is not need 
in the sense of an ‘applisation” nor is 
"application" inthe sense of a “plaint,” and 
when the two terms are employed in 
juxtaposition each  aonveys a - different 
meaning from the:other. But the word 
“application” in elause (5) ів used neither in 
that restricted sense nor in antithesis to a 


poy 


' “plaint” or to any other Isgal dosument 


4 


aueh as a memorandum of appeal’, According: 


to my judgment the word "applisation": in 
y 1 


: elause (5) means a ‘document containing a 


request" - The decision in Malukchand 


Е Ratanchand,v, Beckar Natha (2) suggests that 


the application msy bean oral one, In the 
present case, however, I am 'no5 called 
upon to pronouncs any opinion on that 
point. Euer А 


Proseedings under section 47 of the 


Qode of Civil Prosedure (Act V of 1908), 


‚ eorresponding to section 244 of the repealed 
' Qode, are proeeedinga-in exeeution and are 


initiated . by an applisation and not by a suit, 
Olanse (2) of seation 47. was no part of 
rection 244 of the. old Code. But the rule 
of procedure adopted by all the High Qourts 
in India was the same under sestion 
944 ав ів лот given by Legislatura - sans. 
tion - by. clause (2) of sestion 47, In a 
proper «ase a plaint in a sniteonld be treated 
as. an application under section 244 and 
what is of more importanoa is the fact 
thatthe Artiele of the Limitation Ast made 
applicable to a plaint so treated was not 
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ove whish would govern а suit but the one 
whish is provided by the Ast for an applica- 
tion. Sea the cases of: — 

Lalman Das у. Jagan Nath Singh (9), Sheo- 
dihal Sahu v. Bhawani (10), Sadashio v. 
Narayan Vithal (11), Biru Mahata v. Shyama ` 
Churn (12) and Venkath irishnama.Oharlu: v. 
Krishna Rao (18). | 

Inthe ease of Baldeo Singh v. -Ram батып 
(14) an appeal was sonsiruel to ba an 
application for tha purpose- of the "Artiele 
under consideration, d 

In: the ease of International Financial 
Society v. Orty of Moscow Gas Company (15) 
the bill in the suit sought to impeach the 
validity of an indenture of mortgage. Tha 
bill was dismissed. The question whioh 
aroze for desision related to the period of 
limitation for an appeal from the desree 
dismissing the suit as provided for by 
О. LVII, r. 15, of the Rules ‘of tke 
Supreme Court. The desision turned проп 
the interpretation of the word ‘appli. 
sation’ oseurring in that rule, Thesiger, 
L.J., said: “The words used in the rule 
'refusalof an application,’ are certainly not: 
very happily chosento express tbe dismissal 
of abill, But at the same tims 16 seams to 
.me that they are wide enough to inelude it, 
and that they are equally wide enough 
while they bsaome appropriate to the refusal 
of relief applied for in a statement of 
slaim......... Referring to the bill in the guit 
James, L, J. said: “In this ease there was an 


. application made to the '"Court—88 every 


bill used to be drawn — praying that а certain 


deed might be sei aside, or certain 
rolief granted, and that applisation was 
refused,” 


I am, therefore, of opinion that the plaint 


of the 26th cf November 1918 must. 
ba treated as an applioation for the 
purpose of elause (5), Art. 


182, of the 
Limitation Aot, tue м 


(9) 22 A, 876; A. W, N, (1900) 129; 0 Ind. Dec 
(x . 8.) 1285. - 

(10) 29 А, 348; 4 А, In 7.,188; А. W, N, (1907) £0, 

(11) 11 Ind. Cas,. 987; 95 B. 452; 18 Bom, L, В, 
661 : : 


» . s 

(12) 22 С. 483; 11 Ind. Dec. (м. s.) 828, 

(13) 4 Ind. Cas. 79Р; 82 M, 425, 

(14) 64 Ind. Cas. 698; 19 A. L. J. 005. NE 

(15) (1878) 7 Ch. D, 241; 47 L. J, Ch, 258; 87 L 
Т, 736; 26 W, Б.272, . ^ .. . AE MN 


x 
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The result is that the appeal fails and is 
dismiseed with costs. 
N, K. . " 
Appeal dismissed, 





- LAHORE HIGH COURT, 
Sreoxp Civiu Arrear No. 1402 or 1919, 
June 6,1922. _ 
'Fresent:—Sir Shadi Lal, Krt., Chief Justice, 
and Mr, Justice Brasher. , 
` Тни. Тот Hrupv FauiLY or Ohaudhart 
LILA RAM-LADHA RAM anp 
MUL OHAND, CARRYING ON JONIT 
BUSINESS АТ Marre Hitri TAHSIL 
Mortan, tarouga Chaudhari 
LILA RAM—PzaINTIFE— APPELLANT 
versus 
RAMZAN, Mrxos, or Mausa LUTHAR, 
TAHSIL MULTAN THEovas RAJAB, 
HIS REAL схоге-_ DEFSNDANT— BOSPONDEKT, 


Civil Procedure Code (Act V of 1908), О. XVII, r. 8, 
applicability of—Process-fees—Late payment, . 


Plaintiff failed to produce hia evidence on the day 
- fixed for the hearing of the suit. The hearing waa, 
therefore, adjourned for a fortnight and the plaintiff 
was directed to deposit process: fees within three 
‘days, He deposited the. process-fees after a week, 
The process-server to whom the summonses were 
made over for service on the witnesses reported 
that the time was too short for service of summonses, 
.On the date of hearing the Oourt dismissed the suit 
under О. XVII, r. 8 of the Civil Procedure:Oode: 
-Held, (1) that the ‘process-server should at least 
have made an attempt to effect service on the 
witnesses; * í 
(2) that considering that an officer of ГА Court 
was negligent in the performance’ of his duties it, 
could not be said that the plaintiff alone was res- 
ponsible for the failure to cause the attendance of 
his witnesses; 
(8) that the, stringent provisions of r. 8 of 0. 
XVII of the Civil Procedure Code should not, 
therefore, have been applied to this case, 


Second appeal from the deeree of the Dis- 
trict Jadge, Multan, dated the 19ih March 
1919, affirming tbat of the Junior Subordi- 
nate. Judge, Multan, dated the 24th June 
1918. 

Babu 8. К, Mater for the Appel-ant, 


"JUDGMENT.— On*the 23rd of July 1917 
the plaintiff-appsllant brought an astion for 
the resovery of Rs, 1,621 on the basia of an 
aecount, 
the defendant, who is & minor, showed no 
disposition to fasilitate the disposal of the 


ee l 


- ing the issues, 


lt appears that the relatives of 
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ease, and the Court was accordingly obliged 
to grant several adjournments before fram. 
The plaintiff was ultimately 
ordered to produse his evidence on the 10th 


of June 1918, but on that date he produeed 


no evidence in support of his claim. He was 
thereupon direeted to deposit the process-fee 
within three days, ard the hearing was 
adjourned to the 24th June. He deposited 
ihe process fee not within tke period pre. 
seribed by the Court, but on the 17th June, 
Two days afterwards, that ie on the 19th, 
the Nazir of the Court gave the summonsen 
as well as the prccess-fee to а proeoss-server 
who, however, reported on the 22nd that 
the time was too short for the serviee of 
summonses; Consequently, the plaintiff aonld 
not produce any evidence to prove his elaim 
on the 24th June, and the Trial Court: , dis. 
missed the suit under О, XVII, r. 3; Divil 
Proeedure Code. И 

Now, there «an be no doubt that the plaint- 
iff was to blame for not depositing the pro. 
cees-fee within three days as dirested by the 
Court, but he explains, and produees an 
affidavit i in support of his axplanation, that 
the delay in complying with the order of the 
Court was due to the death of a member of 
his family, We are not in a position to pro- 
nounce avy opinion on the truth or faleehcod 
cf this explanation, but we certainly think 
tbat- the process-cerver should have made an 
attempt to serve the witnesses who, we are 
told, were residing at or near the town of 
Multan. It seems to us that if he hed taken 
the summonses to the witnesses he would 
have tu«ceeded in effecting servito on some, 
if not all of them. Oonsidering that an officer 
of the Court was negligent in the perform- 
ance of his duty we.are not prepared to 
hold that the plaintiff alone is responsible 
for the failure to cause the attendenes of 
his witnesses. Wedo not think that this is 
a ease to which the stringent provisiona of 
О. XVII, г. 3 should have been applied, and 
we acsordingly assept the appeal and setting 
aside the deerees of the Oourts below remit 
the ease to the Court of the first instanee for 
trial on the merite. The Oourt fees on the 
memorandum of appeal in this Court as well 
as on that filed in the Oourt of the Distriet 
Judge shall be refunded, and other costg 
shall abide the event. 
‚Ж.К, ; 

e Oase remitted, 


D 
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PATNA HIGH COURT. 
CIRCUIT COURT, Curracr, 
ÅPIEAL ЕЕОМ APPELLATE Decser No, 71 or 
1921. 
Mareh 7, 1922, 
Present:—Mr. Justiee Coutts and 
' Justice Sir John Buckuill, Kr. 
AOHUTANANDA PASAIT— DEFENDANT 
No, 1l —APPELLANT . 
тети 
BIKI BIBI—PriINTIFF— 


° RESPONDENT, 
Pre-emption—Vendee, — Hindu —Muhammadan Law 
of Pre-emption, applicability of. 


The Muhammadan Law of pre-emption applies 
even where the vendee is a Hindu. ^ 
Gobind Dayal v. Inayatutlah, 7 А. 775; A. W.N, 


(1885) 228; 4 Ind. Dec. (х. 8.) 611 (Е, B©, followed, - 
Bhaikh Koodrutoollah. v. Mohinee Mohun Shaha, 18, 


W. R. 21 (F. В.,; 4 B. L. В. 184, dissented from, 
* Appeal from & déeision of tke District 
Judge, 
1921, reversing a deeisien of the Additional 
Munsif, Cuttack, dated the 28th September 
1920, 

Mr. Subodh Ohandra Ohatter i, 
Appellant. 

"Mr. Durga -Prasanna Das Gupta, for the 
Respondents. 


for the 


JUDGMENT. 

Courts, J.— The fects of this esse have 
heen fully stated in the judgment of ‘the 
Courts below. The plaintiffs are the widow, 
Caughter and representatives of other daugh- 
ters of one Rahimullab. 16 appears that 
defendant No. 2, the коп of Rahimullab, mort- 
gaged certain properly to defendant No. 1, 


wko-obtained a decree upon that mortgage: 


and in-exesution thereof put the property to 
sale and purchased it himself. The plaint- 
iffa in this suit sought for a declaration that 
they heve a 2-anna share in one portion of 
the property and an 8-anna share іп another 
portion of the property and that the defend. 
ant No. 2 had no right to mortgsge the 
plaintiff's share, They also asserted a right 


of pre-emption in respect of a certain por- 


tion of the land. The suit was contested 


by the defendant No. 1 who denied the title 


of Rahimullah. 


The suit was dismissed in the Court of- 


first instanee but on appeal to the District 
Judge this decision has been reversed and 
the plaintiffs have been given a decree, So 
far-as -theo plaintiffs’ title through Rahim- 
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ullah is eoncerned, the finding of the Dis- 
triot Judge isa finding of fast with whieh 


we eannot interfere in second appeal. Bub 
the defendant No. lis a Hindu and the 
principal question for decision in this 


appeal is whether the plaintiff has a 
right of pre-emption in respect of property 
whish has been sold to a Hindu, The 
learned Vakil for the appellant relies for the 
proposition whieh he puts forward, namely, 
that tha Muhammadan Law of pre-emption 
does not apply where the vendee isa Hindu, 
on the case of Shaikh Koodrutoollah v, Mohtnes 
Mohun Shaha (1). This decision is a Full 
Bereh dedision of the Calcutta High Court 
and ordinarily we would follow sneh a deai- 
sion in this Court but ‘the whcle law on the 
point was subsequently elaborately disaussed 
by Mahmood, J., inthe Full Bensh case of 
Gobind Dayal v. Inayatullah (2), where the 
decision in Shatkh Koodrutcollah v. Mohinee 
Mohun Shaha (1) was eonsidered, and it waa 
held: by him, four other Judges of the Court. 
soneurring, that in sueh a ease the Muham- 
madan Law of pre-emption did apply. I 
have very sarefully oonsidered these desi. 
sions and, in my opinion, the view which 
has been taken by the Allahabad Court is tke 
eorreob view of the law. 

The only other point which arises is-the 
question of limitation. Under Artiele 10 of 
the :Limitation Aet, the period of limitation 
in casea of pre-emption is one year from the 
date -wben -tbe purehaser takes - pbysical- 
porsession- of the property. sold. Now in 
the present саве it has been found by the. 
learned'Distriat Judge that the defendant, 
althcugh symbclical possession was given to 
him, bas never obtained physical possession, 
This being so, no question of limitation ean. 
arise- - 
In the result then I would dismiss Е 
appeal with coste. 


-- Воскапа, J.—I agree. 


Appeal. dismissed. 


м, К. 


(1) 13 W. E. 21 (F. В): 4B. І. R. 184, © 
(2) 7 A, 775; A. W. N. £1885) 228; 4 Ind. Deo. 
(x. oe (F. B.). 
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OUH JUDICIAL COMMISSIONHR’S. 
COURT. 

Sxcowp Civit Apenan No, 370 or 1921, 
January 19, 1922. 
Present:—Mr. Daniels, A. J. C. 
Musammat BASHIRAN AND OTHERS— 
— DuxFENDARTE— APPELLANTS 
versus 
BISHAMBHAR NATH-—DERFENDANT AND 
KUNJ BEHARI ПАП —PramwTIFE— 
RESPONDERS, 

Qivil Procedure Qode (Act V of 1608)—XNotice— 
Service by affiaation on house when sufficient —Loan — 
Urgent need, whether indicative of undue influence — 
Mortgage money—Date of payment, extension of—. 
Interest, reduction of, whether allowed, 2 


© Where tho eldest male nember of a family refuses, 
to take a notice of appeal whichis to be served on 
certain ladies of the family and it is affixed-on the 


- house in which they reside, service is sufficient. [p. 667, 


ol. 2. 
i The Mus fact that the borrower was in urgent need 
of money is not alone sufficient to prove undue 
influence or to show that the lender was in a position 
Ёо dominate the will of the borrower [p. 668, ool. 1.] 

` Sundar Koer v. Rai Sham Krishen, 340. 160; 4 A, 
L. J, 109; 6 О. L. J. 108;9 Bom. 1. В. 804; 11 CO. №. 
N. 949; 17 M. L. J. 48: 2 M.L. T 7655341 A. 9 
(Р.О.), and Mahraj Prag Din v. Bhagwati Saha1,06 Ind, 
Сав, 687; 8 O. L. J. 418, followed, 


Appeal from a deeree fof the First 
Eubordirate Judge, Sitapur, dated the 14th 
November 192 , modifying that of the Munsif, 
Biswan, dated the llth May 1921, 


Mr, M, A. Khan, for Appellant No, 1. 

Mr. Я, K. Ghosh, for Appellant No. 2. 

Mr. Manohar Lal, G. А., for Bishambhar 
Natk, Respondent. 

Mr. Jshri Prasad, for Behari Lal Kunj 
Respondent. : 


JUDGMENT.—This.is an appeal in а 
suit for sale on mortgage. The mortgage 
allowed compound interest at two per aent, 
per mensem. The learned Subordinate 
Judge of Biswan held that no undue influence 
was proved and restored the contract rate 
of interest up to the date fixed for payment 
which he extended to enable the mortgagor 
to pay the additional amount, 

The first point ptessed in appealis as to 
non-eervise of theenotice of appeal in the 
Court below on the first two appellants 
and that the second appellant Musammat 
Bafatan is a minor and was not properly 
represented, These two :appellnts were 
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impleaded as. being respeetively the widow 
and daughter of the original defendant Zamin 
Ali who died after the  deeision of the 
Trial Court. The notice was tendered {o 
Zamin Ali’s son, Ali Husain, as the eldert 
adult male member of the family residing 
in the same house with them, Ali Hurain 


refused to take the nolisa and 16 
was served by affixation on the houes, 
The learned Subordinate Judge declared 


the servise sufficient and apart from the 
question of minority whieh is raised in 
the ease of the sesord appellant I find 
no reason for disturbing this decision. Ав 
regards the second appellant it is true 
that she has filed her appeal through her 
mother Musammat Bashiran as her nest 
friend, bat apart from this faet ihere 's 
no evidenee whatever on the record ta 


show that she is & minor. No affidavit 
has even been filed in this Court in 
support of her grounds of appeal. The 


reepordents deny that she із а minor ard 
object to the appellants’ requast that the 
саве should be sent bask, there being nothing 
but the unsupported assertion in the grounds 
of appeal in support of it. There appears 
to me to be another reason against remandirg 
the appeal. The grounds whieh the appellants 
wished to urge inthe Court balow аге г 
grounds of law whieh ean be argued equally 
well in this Court. It would ba mere waste 
of time and money torend baek tho caso 
to have the appeal re-argued in the Соп 
below on the same legal grounds which 
were argued before it previously. Suoh a 
proseeding sould add nothing to the material 
for’ decision which are all already on tke 
record before me, АП the parties to the 
guit are fully represented. І, therefors! 
proseed to dispose of the appeal on tke 
merits. . ` 

The only ground put forward їоггейпәо- 
ing the rate of interest is that Zamin Ali 
was in urgent need of money. It appears 
that he borrowed money ќо рау off a 
deeree and it appears that when he brought 
the deed to the Registration Office to 
effect registration he hal to leave it unrz- 
gistered for the time in order to catch 
a train to go into Sitapur to pay in Rs, 150 
which the mortgagee had advanced to hin. 
This mortgage was executed in 1914 ard 
the Usurious Loans Act does not apply to 
it. It is well-settled by the desision o£ 
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the Privy Council in Sundar Koer v. Rai Sham 
Krishen (1), that the mere fact that the 
borrower is in urgent need of money is 
not alone sufficient to prove undue influsnee 
or to show that the lender was in a position 
to dominate the will of the borrower. 
Thia саве has been followed by а Boneh 
of this’ Court in Мамат Prag Din v. 
Bhagwati- Sahai (2) where the authorities 
are referred to and diseussed. These 
authorities are conclusive against the 
appellants on th main question argued in 
the appeal. 

Thera are, however, two minor points still 
to dispose of. The appellants urge that only 
six per oent. simple interest instead of the 
contract rate should beallowed between the 
period fixed for payment by the Trial Court 
and that fixed by the learned  Subordinata 
Judga. The amount in disputa ia very 
small baing some Hs. 32° only, and аз 
the extension. of time was ‘granted for the 
benefit of the mortgagor he has по elaim to 
have the interest reducel during this period. 
The other point is that in their plaint, 
‘although by salsulation Rs, 1,095 were 


found due, the plaintiffs claimed Rs. 1,000 - 


only together with coats and pendente lita 
and future interest, It appears that by an 
error interest from the date of filing the 
suit up to the date fixed for psyment has 
besn aaliulated in the lower Court's decraa 
on Rs, 1,025 instead of Rs, 1,000. Interst. 
geadente lite should only have been calculat- 
: ed on the latter sum and this is conced- 
ed by the respondents. The deerea will 
ba sorrested in this partieular and pendeits 
life interest oalsulated on Rs. 1,000 only to 
the date fixed for payment, by the  deoree 
of the Court below. In other respeets the 
appeal is . dismissed. As the respondents 
have been substantially succassful “they will 
get their sosts of this appeal from the 
appellants. Ў 
N, Е, 
' Appeal partly allowed, 


L: J. 109; 5 О. L, J. 106; 9 Bom, 
о 17 M. L. 3.48; 2 M.L. 
0.). 
7; 8 O, L, J, 418, 


(1) 84 0, 150; 4 А. 
І, В, 304; 11 C. W, 
T, 75134 I. A. 9 (P. 
.. (2)166 Ind. Cas, 68 


PATNA HIGH OOURT. 
APPEAL FROM APPELLATE Onper No. 212 
cr 1921. 
April 28, 1922 . 
Present i —Mr. Justise Coutts and 
i Mr. Justieo Das. | 
GOBARDHAN DAS DWARKA ‘PRASAD 
— Decree: Ногриз— APPXLLAMT 
tersus ` 


SATISH OHANDRA RAL-RsOxDENT. 


Limitation Act (IX of 1908), Sch I, Art. 182 (6), 
(6)—"In accordance with law," meaning of—Civil 
Procedure -Oode (Act V of 1908), О. XXI, rr. 15, 
16, application under—Application otherwise defective 
—Limitation, saving of—Application disallowed, 


“whether necessarily not in accordance with law—Notize 


under Art, 182 (6), issue of, on defective application 


—Limitation, saving of, 


' In the case ofa joint decree an application for 


execution of the same made in accordance with ^ 


the provisions of О, XXI, rr. 16 and 16 of the Civil 
Procedure Code by one of the joint deoree-holders, 


even though otherwise defective, is an application’ 


made in accordance with law, and saves’ limitation 
under Art. 182 (Б) of Sch, I to the Limitation Act, 
[p. 669, col, 2.] 

The mere fact that a Court disallows an application 
for execution of a joint decree by one of the deoree. 
holders under О. XXE, r. 15(2) of the Civil Procedure 


Code does not imply thatthe application’ was not 


in accordance with law. [p. 669, col. 2.] 

Under Art, 182 (6) of Schedule I to the Limitation 
Act it is not necessary that a notice should be issued 
in respect of an application made in accordance with 
law; therefore,a notice issued on a defective applica. 
tion saves limitation, [p. 669, col. 2,] 


* Appeal, 


Mr. 0, 0. Das (with him Mr, Béndeswasi 
Prasad), for the Appellant. 

Меввгв, Paroshi Oharan Mitter, Susil M adhab 
Mullick and Nirod Ohandra Roy, for the 
Respondent, 


JUDGMENT. 


Courrs, J.—This appeal arises out of an 
execution proseeding. It appears that a 
firm of the name of Gobardhan Das-D warka 
Prasad obtained a deeree against one Babu 
Satish Chandra Rai, The deerea was obtain. 


БУ 


ed in1917. An appeal маз preferred and. 


the appeal was dismissed on the 5th January 
1918, Onthe 14th May* 1920, one of the 
members of the firm of Bansidhar Dhundhunia 
made an.applisation for exeaution. under 
О. XXI, r; 16, and on the 1?th June 


1920, notice under .О, XXI, r. 22, was. 
issued by the: Exseuting Oourt. On: the- 
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31st July 1920 this applisation for exeau- 
tion was struck off аз being defestive, 
On the 12th Maroh 1921 the application 
ont of whieh the present appeal has arisen 
was filed. Ап objestion was taken by the 
judgment-debtor that the applieation was 
barrel by limitation, as the application 
whieh was preferred on the 14th May, 
1920 was no pplication at all, but this 
objeation was dieallowed. 
the Distriet Judge the desision of the first 
Oourt was sat aside and the application for 
execution was rejeeted apparently on the 
ground that theapplieation which had been 
preferred on the 14th May 1920 was not 
an application in acccrdanca with the 
law, and that eonsequently the пове under 
O.. XX!,r. 22, did nob sava limitation. The 
deeree-holder һав appealed, 


In my opinion the appeal must sueteed.. 


The application which was madeon the l4th 
May 1920 was, no doubt, a defestive applica- 
tion but it was nevertheless, as has been 


admitted by the learned Vakil for the respond.  . 


ent, an applieation made in accordanee with 
the provi:ions of О, XXI, x. 15 olause (1). 
This being ко, limitation is saved under 
Art. 182, elause (5), of the Limitation 
‘Act, Itis eontended, however, by the learn- 
ed Vakil for the respondent that the applion. 
toin was nota valid application inasmuch as 
“the Court, when that applisation was filed, 
did not comply with the provisions of r. 15, 
elanse (2). With this proposition I am 
unable to agree and the learned Vakil 
appears to have confused the validity of the 


‘application with the discretion of the Court” 


to rejset or allow the applieation. The Court 
has discretion under clause (2) unless it 
Bees suffisiont cause for allowing -the 


Bpplieation to disallow it; but the mere ` 


faot that the Court does not allow the appli- 


cation does not’ make it  any-the« 
less ап. application in accordance with 
law. The learned Vakil further suggests 


that possibly. the application was not a. 


valid application, because it did not comply 
with the provisions of r, ll. R, 11 is 
‘the ordinary rule whiéh governs applications 
for execution; but x» 15 is an exception to 
the general rule; and there is no doubt that in 
fact the application which was made on the 
‘24th May 1920 was an application made in 
accordanee with the provisions of г. 15, 
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sub-elausa (1) and, consequently, limitation is 
‘saved by: sub alauso (5) of Art. 182. Apart 
from that, moreover, limitation is also sayed 
under sub-slause (6) of Art, 182 of the 
Limitation Ast, bacausa of the issue of notisa 
under О. XXI, r. 22, on the 12th 
June 1920, Under sub.elause (6) of Art, 
182 it is not neeessary that the  notise 
should ba. issued in respeot of an appliastion 
made in acaordancs with law, and 16 is now 
settled that a notiee issued on a defeetive 
application saves limitation. {n the present 
сате the application was st most nothing more 
than a defective application and sonsequently 
the notica whish was i-sued in acsordance 
with it saves limitation. 


The order of the learned Distriot Judge 
in appeal is elearly wrong and munt be set 
aside, I would aesordingly көб it aside and 
appsal with osts in all 
Courts, 

. Das, J.—I agree. 

н. н, & N. К. : 

i Order set aside. 


NAGPUR JUDIOIAL COMMISSIONER’S 
. COURT. 
Szcoxp Огт Appa No, 412 or 1999, 
Septembar 11, 1922, 
Present: —Mr. Kotval, А. Ј. C, 
PREMLAL-—PLAUTIFF-APPELLANT , 
versus 


BHAGOHAND—DxrFgsDpANT—HESPONDENT. 
Hindu Law—Widow—Occupancy holding of son 
acquired by widow on payment ~ —Btridhau— Succession, 


-Thoe interest. Ноут by & Hindu woman іп ап 
occupancy holding of her son by setting aside a 


“surrender by a payment made outof her own funds 
.becomes her stridhan, and passes onher death to 


her personal heirs and not to those of Tor son, 
Lp. 670, col 2.] ] 
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`. PREMLAL ©. BHAGCHAND, 
. Fakira vi Hari, 6 ОР, L, В, 135, Salita v. Sitaram 
Zamidar,-6 С. P. L. В. 183, Bhura v. Ramrao, 17 Ind. 
Саз. 306; 8 N. L, E, 154, distinguished. 


Appeal from’ а desrea of the Additional’ 
Distriet Judge, Seoni, dated the. llth May 


1921, in Civil Appeal No, 13 of 1921. 
. Mr. ^ 0. Ghosh, for the Appellant. 
Mr. R, Pendharker, for the Reapondent. 


JUDOXENT. —The plaintiff, Premlal, sues 


for possession of an ссопрэпву holding. The . 
facts found ‘are that the land in dispute 
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` was the occupdncy holding of one Sukkoo. 


. After .Һів:. death Bhangi, his вор, beld it. 

‘The plaintiff, Premlal, is Bhangi’s son. 
Bhangi surrendered the land to the malgusar 
in 1920, Premlal joining in the surrander, 
Ghasiti, the motherof Brangi, got thesurrender 
set aside by an applisation to the Revenue 
Oourt and herself beoama the oceupanoy 
tenant; of the land. 
applied to. the Ravenue Offiser for mutation 
of the land in favour of Bhagchand, the 
defendant, who is her husband’s brother's 
son on the ground that she 
old, that she had borrowed from her son- 
in-law the amount she was dirested to 
pay to the malgusar asa eondition of her 
getting possession of the holding and that 


In July 1916 Ghasiti- 


had > besome: 


Bhagchand was willing to pay this amount. 


to the creditor. 
applisation has not been filed. Guhasiti died 


The order passed on this’ 


in 1916 leaving & daughter who is still. 


living, Bhagchand has paid the amount 
:due to the malguzar who has reeognised 
‘him as the tenant and taken rent from him, 
He has also obtained a patia as tenant at 
the Settlement. 


The Trial Court decreed the claim bolding 
that Ghasiti got the land as mother and. 


heir of Bhangi and that after her death it- 


devolved under the Hindu Law on the plaint- 
iff as the son and heir of the last male 
. holder Bhangi, It relied on Fakira v. Hari 
(1), Salita v. Sttaram Zamidar (2) and 
Bhura v, Ramrao (8). The lower Appellate 
‘Court has held that the interest aequired 
by Ghasiti was not one analogous to that 
ofa Hindu widow sueseeding to a male 
holder but that she was an original holder 
or tenant in her own right and that the 


060, 223. 
2) 6 O. P. L 
(8) 17 Ind, m "366, 8 N, LB 164, m 
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tenancy would pasa to the heirs of ber 
stridhan property. The plaintiff's slaim has, 
therefore, been ‘dismissed. 
' The finding of the lower Appellate. Court 
is challenged here, In my opinion that 
finding is correst. The oases relied on by 
the First Court refer tothe interest aequired 
by a Hindu woman by devolution, but 'in 
the present case the property has ‘not воще 
to Ghasiti by suscession to the last malè 
holder Bhangi. By tha surrender Bhangi 
lost all interest in the lands. ` He had no 
interest left in 16 whish sould devolya oa 
any heirs of his. When Ghasiti by à pay: 
ment made out of. her own funds asquired 
the tenanoy she did not in fast or law 
acquire it for Bhangi or anybody else, The 
tenaney beeame her own  siridha& and as 
sush passed to her personal heirs, Sasů 
heir is not the ‘plaintiff but her daughter 
"who is admittedly i in existenge. 

There is no forse in the .argument tha 
the monéy paid by Ghasiti to the malguzar 
was поё her séridhan, There was no sueh 
plea in the Trial Court and, in my opinion; 
money borrowed by her on her personal res: 
popsibility eanvot bnt be her siridhan, `` 

The appeal fails and is dismissed with . 
возів, ` ee mE s 


Appeal dismissed, Е 


, Vel. LXIX) 
MUHAMMAD AMIN #, KARM DAD. 
LAHORE HIGH. COURT. - 
Srconp Civin Arrgan No. 1967 or 1921, 
Mareh 3, 1922, 
Present: —Mr, Justice Ssott-Smith. 
MUHAMMAD, AMIN анр orarss— 
- 77 DREFENDANT8— APPELLANTS 
- — t€T848 А 
КАВМ DAD AND OTHERS— PLAINTIFF; — ` 


RESPONDENTS. 
. Shamilat—Co- sharer in ОИЕ 
Joint possession, NE SE . 


‘Whore a co-Sharer'hàs béon long in possession of 
a portion of the ; shamilat:lànd, no-:other co-sharer 
can oust him therefrom oreven.get joint possession 
with him, as long as & partition of the shamilat does 
not take place, ^ ` 

-Wazir Singh” v. Mehtab Singh, ‘108 P. R. 1889, 
Дат? v. Ramzan, Ind. Сав. 808; 13 P. В. “910; #0 
P. W. R. 1910..60 P.L. R. 19:0, Ganesha Mal v. 
Tbyahim, 63 Ind. Cas.569; 104 P. R. 19, 9, relied upon. 


. 2, Seeond appeal from а -decree of the 

D'atrict Judge, Gujranwala, dated-the 7th 
Joly ` 1921, reversing that cf the Munaif, 
Seacnd Clare, Gujrat, dated the 8th. Mareh 
Cae 


+ Sheikh Naz Ali,for the Appellants: 
-.Mr, Nanak Chand, for the Respondents. 

:JUDGMENT.— The faata of the -sase ont 
of which the prasent seeond appeal arises 
are not quite correatly stated in the jüdg. 
ment of the lower Appellate Court and are 
briefly as follows : 

The plot of land in suit, Khasre No. 599, 
віх «"0rlas in area, is admittedly a portion 
of shamilat tarof Adowal, The plaintiffs, 
Karam. Dad and four others, sued for 
possession on' the ground of their own long 
possession and alleged that the defendants 
had turned them ont а few months before 
suit. The Trial Court held that the defend- 
ants had &ucseeded -in proving their owii 
adverse possession of the land for (more 
than- twelve years as owners and dismissed 
the plaintiffs’ suit. The -lower Appellate 
Court apparently accepted the finding that 
Hasam.ud-Din, father of the defendants, 
had been for a long time in possession of 
the plot in suit as а во.вһагег in the skamt- 
lai. It went on to hold -that adverse pos- 
session was not proved and that the 
plaintiffs were entitled to possession as eo- 
sharers. It assordingly aecepted the appeal, 
but instead of giving the plaintiffs a decree 
for joint possession gave a desree for fex- 
elusive possession of the land in suit, 
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„Һе small plot in disvnte. 


vu 


The deferdants have filed a second appeal 
to this Court and their Counsel has taken 
me through the entries in the revenue 
records according to which it is clear that 
the defendanta have for some twenty years 
been’ in - possession through their tenants of 
the plot in suit. It appears that their 
predesessor bought the adjoining Khasra 
No. 598 and along with it took possession of 
Counsel for the 
respondents does not dispute the finding 
that the defendants and their predeceseor 
have been in possession for many yeare, 
and the finding bsing one of fast eannot 
be disputed in second appeal. He states 
that there was originally a well in this 
plot which fell into disrepair and subse 
quently disappeared altogether, the site bee 
ing eultivated by tenants, and that his clievts 
have now sued because the defendants have 
made a new well in the land. He says 
that what bis c'ienta really want ia joint 
possession as they also are «o.sharers in the 
shamit.t. It ‘is clear that both the partieg 
are co-sberers in shamzlaitaraf of whiah the 
plot in suit 18 a part, and the defendants! 
possession ав ecesharers has not been advorte 
to the plaintiffs. Wazir Singh v. Mehtab Singh 
(1) and Jhangi v. Ramzan (2) are authorities 
for the view that in eertain eases a so-sharer 
may take and retain possession of a portion 
of the shamtlaé and that he cannot be dia. 
possessed therefrom until partition takes 
plase. The same prineiple was applied in 
а case of joint Khata in’ the Single Beneh 
ruling reported as Ganesha Mal v. Ibrahim (3). 
Under the eiroumstances of this case, as the 
defendants ‘are co-sharers and have been 
long in possession.of thia plot, Lam of opinion 


„һәб the plaintiffs have no right to onat 


them, or even to get joint possession with 
them so long as there has been no partition 
of the. shamilat. The plaintiff ean, if во 
advised, apply to the Revenue Authorities for 
partition of ‘the shamilat and in those pro- 
esedings it will be settled who is to get 
possession of the plot or any part of it, 
But unless aud until partition takes place 
the defendants are entitled to remain iu 
possession. 


` (1) 108 P. В, 1889. 

'(2) 5 Ind, Cas, 808; 13 P, В. 1910; 20 P, W. B, 
1910; 60 Р. L. В; 1910. 

: (8) 53 Ind, Cas,{569; 104]P,[R.:1919, 
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- RARHYAPAL SINGH 0, LAL BIR BURJODAY SINGH DZO, 


І, therefore, aecent tha appeal and setting 
aside the judg nant of the lower Avpellate 
Oourt, diemisa the pl.iatiff.’ вліб with costs 
throughout, 

N. E, Я 

à Apreal cocepted, 


PATNA HIGH COURT. 
Creoorr Counr, Gurrack. 
APPZALB PROM APPELLATE DEOREES Noa. 46 AND 
4" oF 1920. 
November 22, 1921. 
Fresent:—Mr, Justics Das and 
Mr. Justise Adami, 
` RAKHYAPAL SINGH—-Deranvant— 
APPELLANT 
versus А 
LAL ВІВ SURJODAY SINGH DEO— 


PLauntis¥ — RESPONDENT, 
' Q.. P. Land Revenue Act (XVIII of 1881), s. 
76—Village cess, levy of, sanctioned by "Board of 
Revenue—Rate of cess, whether requires sanction— 
Landlord, power of, to recover. 


Where the Board of Revenue: has sanctioned the 

‚ levy of a village cess under section 76 of the Central 
Provinces Land’ Revenue Act, it is nob necessary that 
the rate at which such cess is leviable should also 
receive the sanction of the Board, to entitle a land- 
lord to recover it by means of a suit, | 


Appeal from a desision of the Gab. 
Judge, Sambalpur, dated the i9th August 
1920, eonfirming a deeision of the Munsif, 
Bargarh, dated the 21st November, 1919. 

Mr. Subodh Ohandra Ohatter.z, for the 
Appellants. © 


Mr, Brajraj Ohowdhury, for the Respond- 


ent, 
"ur JUDGMENT, 

Das, J.—The learned Vakil for the 
appellants has put the point very consisely 
and very foreibly before us, but we are 
unable to say that the view taxen by the 
lower Appallate:Court is еггопеспв. He 
eonsedea- that the shit for the plaintiff 
was.in respest of cesses, He concedes 
that the Settlament Offcar, to be more 
acsurates, in this partienlar case, did 
"determine the village cesses. which were 
leviable in acsordarca with vil'age custom 


and the rates at whish they were leviable . 


‘and he eoncedes’ that the suit. ia in 


"necessary fo 


aseordarce with the determination of the 
Depuly Commiésicner. He also coresdes 
that the Boaid cf Revenre has saretioncd 
the proposal of the Deputy Commissioner 
as to the levy of tbe cezser, but be urges 
before us that as the Board of Revenue 
did not senction the rates at whieh 
sueh eesscs were leviable, the plaintiff is 
not entitled to maintain the astion. 

Now,.in order to determine the point 
whioh has been argued before us, it is 
consider tbe provisiona cf 
certain &cetions of the Central Proviross 
Land Revenue Act. Section 76 of the Act 
authoriz s the Ssttlemeot Officer to deter- 
mine and record the village сзғвэв, if any, 
which ае leviable in accordanss. with 
village ousiom, and the persons by and 
from whom, and the rates at-which, they 


‘are leviable ; and it directs that such sesses 


Shall, if sanctioned by the. Chief. Oom- 
missioner, b3leviable a:cordingly. Әза!іоп 
132 of the Ast gives а similar power to 


-.the Deputy Commissioner if be bas to 


determine the matter whenthe Settlement 
13 not in progress. Ssstion 153 provides 
that— ; 

"no sui shall lie in a Civil or Hevenue 
Court for the recovery of any village ess 
which has not beeneanclioned by the Chief 
Commissioner and also either resorded af 
& Settlement ог under ceeticn 132, 
clause (л). ДЕ 

The argument of the learned Vakil is 
that the Chisf Comm's:ioner must not 
only sanction the village cass, but. must 
further sanction the rates at whish such 
cess is leviable, I am unable to agree. 
with this sontention. It seems to me clear’ 


. on а reading of sestion 73 of the Central 


Рготіпвәв Land Revenue Aot that all that 
the Board cf Revenue bas to do is to 
sanotion ihe levy of the sess, not the rate 
at which sush eess is leviable, In my 
op‘nion the view taken by the learned 
Judge isrizht. - x 
Тїөзө apzeal: must be dicmiceed with 
goiti 
- Anar, J.— LI agres. S 
W. C. А. * Appeals désmi:sed. 


V 


Vel. LXIX] 
VENKATSRAMA AIYAR ©, AIYABAMI АТТАР. 


MADRAS HIGR COURT. 
. Secon Civ. АрртАт, No; 705 or 1920, 
. July 19, 1992, 
Fresent:—Mr. Justiae Krishnan 

and Mr. Justice Venkata Subba Rao. 
: VENKATARAMA AI)YAR-PrAINTIF 
—PPELLANT - 

verst 8 
AIYASAMI А1Ү AR tND огнева — 
Derenpaxts Nes, 1 ro 7— 


А ' Кавромремтя, 

Transfer of Property Act (1V of 1882), ss. ?, 81, 126, 
129— Gift, conditional—Defeasance clause, legality of — 
Hindu Law—Notive. 7 


А clause in а deed of gift providing thatin the 
event of the donor’s return on the termination of his 
Bentence of transportation for life, the gifted property 
shall revert to him is legal and enforceable against 
the donee’s alienees who had notice of the title 
under which he held the property. Such aclause 
does nob contravene any principle of Hindu J aw. 
[p. 675, col, !.] . . 

If an alienee reads the deed under which the 
alienor holds the property, the alienee has actual, 
and nob constructive, notice of the title of the alienor. 
[p. 676, col, 2.] ` А К 

Seeord appeal against a  dearee of the. 
District Court, Trishinopcly, in Apocal Suit 
No. 598 of 1919, (Appeal Suit No. £O of 1919, 
on the file of the Sub-Court and Appeal Suit 
No. 271 of. 1919, formerly on the file of the 
‘Distriet Court), preferred againsh a deeree 
of the Court of the Distriat Munsif, Sriran- 
gam, in Original Suis No.108 of 1917. _ 

. This second appeal same on for hearing 
on the 16th November 192: and the 19:h, 
Desember 1921. and having stood over for 
consideration till the 5th January 1:27, the 
Court (Aylirg and Cdgers JJ.,) delivered the. 
following | E 

, SUDGMENT.—This appeal arises out of a 

` somewhat surious ease. The plaintiff, Venka 
tarama Aiyar, was convieted of the murder of , 
his wife and sentenoed to transportation for 
life, On tbe eve of departure for Port Blair 
he exeented a deed of gift in favour of one. 
Singam Aiyar, a relation of his, This was on 
23rd May 1900, The deed of gift, omit ing 
unnesessary words, runs as follows: "Yos, 
Singam Aiyar, should obtain possession of 
and enjoy the: ündermentioned moveable and 
immoveable properties with the rights of 
gift, sale, ote. In .egse my sentenee should, 
terminate and l should come back to my 
village, you shouid hand over the said prop- 
erties to me. If I-should.not return you 
should get the Landexmentioned properties, 
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You.85cu:d disssarvs ths devia dio by мө 
from my property and also collect the debts due 
tome.” Four years afterwarde, on 20th June 


‚ 1:04, Singam Aiyar sold eertain of the im- 


moveable-properties, which are the subjeat. 
matter of the present suit, to the defendants. 


` Bingam Aiyar died subsequently. Plaintiff was 


released after serving 16 years and returned 
to his native place in October 1916. Ha 
brings the present sui to recover possession 
of the, property from the-vendees of Sing sm 
Aiyar. The Distrieí Mavsif gave him a 
decree for posession and mesne profils, The 
Distriet Judge ha» set aside the deosree 
and direeted that the suit should be diamiss- 
ed with вовёв, This seeond appeal is now 
preferred to us. | 

The District Judge has decided against 
the plaintiff on.two grounds: one is limita: 
tion, whioh is not supported before us, and 


· оп which we bave no hesitation in differing 


from him, The second ground is that the 


obligation to surrender the properties ia only 


a personal one against Singam Aiyar and his 
heirs and not against the alienees and that 
this suit against’ the alienees alone without 
impleading Singam Aiyar's sons, is unmain- 
tainable, No objeetion was taken in the Ficst 
Conrt on the ground of mis. joioder for 
failure to implead the sons of Singam Aiyar, 
and the question of whether tha right to 
resover the property is personal only to 
Singam Aiyar and possibly his sons wiil 
depend on the question of whether the 
defearanse сабзе ia legal and enforceable. 


On this point we heard a long and detailed 


argument. The relevant provisions of the 
Transfer of Property Aet are meetions 31 and 
126. Seetion 31 says that "zubjest to the 
provisions: of section 12” (with whieh we 
have no concern), “оп a transfer of property 
an interest therein may ‘be ereated with the 


'sondition super-added thatit shall cease to 


exist in ease a specified uncertain event shall 
happen, or in ease a specified unsertain event 
shall not happen." This is a general clause. 
Bat the speoifia clause having referenee only 
to gifts is section 126, This runs thas: "The 
donor and donee may agree that on the happar. 
ing of any spesified event which does not de- 
pend on the will of the donor agift shall be 
Suspended or revoked ...... Nothing contained 
in this ceotion shail be deemed to affeet the 
rights of transfereea for sonsideration with. 
out notiee,” Buta gestion 34 and section 126 
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are enbject to the limitation that no rule of 
Hindu Law should be infringed. . This is 


provided by reetion 2 of the Act as regards. 
gestion 31, and by section 129 as regards 


soetion 126. The general effect of this is that 
gubjéot to two limitations, provisions for 
defeasance on the cosurrenee of an uneertain 
event are legal and enforceable. 
tions are that no rule of Hindu Law should 
be infringed and that the rights of transferees 
for consideration without notice should be 
safeguarded. This general rule appears to 
` be in accordance with the "English Law.— 
. Vide 24 Halebury 170. " An estate in fee may 
be granted with words of direst limitation 


‚во гав to be grima facte в fee simple, but with: 


' further words, rometimes called words of 
. adllateral limitation whereby it is liable to be 
. determired on tbe happening. of come future 


. event, provided that this is of such a nature. 


_ that by possibility it may never bapren at all. 
An‘estate ко limited is called a ‘determinable 


foe’ and, moreover, it is no objestion that the. 
future event may happen ata time beyond р 


the limit allowed by the rule sgan3t per- 
petuities.’ “Whether the. defendants are 
transferees for consideration without notice 
"go 88-lo be entitled to the benefit of tbe last 
paragraph of rection 126 is а point whieh has 
not been determined by ths District . Judge 
and on which a finding will be necessary. 


. ` The other question to whieb the argument 
‘Before us has been almost entirely devoted is 
whether a defeasance elause, sueh as the 


5, present, trancgreeses any rule of Hindu Law. 
The respondents eontend that, unlike English ` 


Law, Hindu Law treats all conditions of 
‚ défeacance as illegal. Arart from any ques- 
tion of alienation by Singam Aiyar, they say 
that if the plaintiff had returned within a 
month of the execution of the gilt-. deed,, 
Singam Ајуаг being alive вой the properties 
not alienated, the plaintiff would even then 
not be entitled to recover the gifted proper- 
ties, We have beenreferred to no anthority 
whieh lays down that’ an estate once vested 
sannot be divested; and the main authority 
to whish we have been referred Krishnoswamt 
.Aiyar v. Apparter (1), in which the principal 


rolings quoted to us are discussed, ів tothe- 


- contrary effeet, and we вар See no reason why 
`7 we should hold i in appellant's favour on this 


(3) 60 Ind. ‘Gas, 802 12 1, W-519; 89.M, In J; 
498; (1920) M. W. N, 691; 28 M, L, Т. 480, Е 
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The limita- '- 


‘able 


‘law diresis.” 
“by Lord Justice Turnerin Sreemuity Soorjee-, 


"happen, 


(09827. 


point. What we have been referred to is the 


.collestion of ruliogs [of which - Sresmutty 


Soorieemoney Dossee ‘у. Denobundoo Mullick (2) 
and Jotendromohun Tagore v. -Ganendromohun 
Tagore (3) are the best examples],. dealing ` 
with variations in’ the ordinary rules: of 
inheritance purporting'to be dirested by Wills. 
We make no distinstion ‘between gifts and’ 
Wills. But we must observe that the:ganeral 
principle of all these decisions appears to b» 
the desirability of frustrating the attempts" 
of private individuals to vary the course of 
inheritance prescribed by Hindu Law.” We, 
will quote one passage from’ Jotendromohun 
Tagore's case (3): “It followa directly from 
this thata private individual, who attempts 
by gift or Will to make property iaherit.' 

otherwise than the law direets,. 
is assuming to legislate, and that the gift. 
must fail and the inheritanoa take place аз the’ 
‘This was  well.expres:ed: 


money Dossee v. Denobundoc Мис? (4) : ‘A 
man cannot create a new’ form of estate or: 
alter the line of suecession allowed by law, 
for the purpose of carrying: ont his own 
wishes or views of policy." Similarly, ʻia 
Kristoromont Dasi v. Narendro Krishna Baha- 
dur (5) what ia eondemned is the initiation 
of a course of  suesersion unknown to 
Hindu Law. It is with this prineiple іп 
mind that a reference has been mee Ча: 
Sreemutty Soorjeemoney Dossee Репо. 
bundoo Mullick (2) to the limitation of the 
defeasibility of сап event which: has to - 
"if at all immediately on the: 
close of a life in being." Now, the slightest 
consideration of the deed of gift whieh we are- 
considering, Exhibit A, will show that 16 does | 
not purport or attempt to alter the ordinary . 
course of suesess;on by inheritance or ‘to 
ereate any new form of estate unless the 
defeasible estate is per se unknown to Hindu 
Law, a point on whioh, as already atated, we - 
aan find no authority, Exhibit A provides 
that the property eonveyed shall go to 
Singam, Aiyar and pass to. his heirs in Ње 


(2) 9M, І, A. 123.86 p. 186; 1 Sar. р, 0.1. 837 
19 E. R. 688. 

(8) L'A. Sup. Vol. 47; 9°B, L. Б, 377; 18 W. R.. 
859; 2 Suth. P. О. J. 692; 3 Sar, P. C. J, 82 (Р; О.), ^ 

(4) 6 M. I. А; 526 at p. 555; : 4 W. В.Р. 0/114; 1 
Ind. Jun (м. в ). 37; 1 Suth P. С::Ј..291;1. Ваг, Р, О, : 
J. 683; 1 Boulr Rep. 228; 19 Ю.Е. 198.. . · 

{5) 16 0.883; 161. А. 29; 13 Ind, Jur. 90}. 5 ваг, 


р, 0.3.285; 8 Ind, Deo, (н, в) 252 (PLC), 


Lx, 
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ordinary: sourse of inheritansa subject to the 
single ‘contingency, that, if the plaintiff 
returns, it will go baok to him and pass to 
him and pasa io his heirs in the ordinary 
course of inheritance, We do not, therefora, 
think that any of the rulings of this class 
quoted by the learned Vakil for the respond. 
ents has any bearing on the present ease. In 
our Opinion, the clause providing that in the 
event of the plaintifi’s return, a)l the prop- 
erties’ shall revert to bim is legal and 
enforseable, equally upon Singam Aiyar and 
upon Singam Aiyar’s ‘heirs, 

It only remains to determine whether the 
defendants are entitled to resist the suit as 


purchasers for consideration without notiee, 


This is embodied in the second issae, and on 
this we must request the [istrist Judge to 


return а finding within two months on the | 


evidence already on record, Seven days are 
allowed for filing objections. 





In complianae with the -order —: 


in the aboye judgment, the District Judge of 
Trichinopoly submitted the-follow ing 
FiNDING.— In this sago I have been asked 
to-return a ‘finding on the evidenee already 
onreeord as to whether the defendants are 
entitled-to-resist the suit as purchasers for 
consideration without noties, This finding is 
salled for with referenee to the’ last 
slanse of. geetion 126 of the Transfer of Prop: 
erty "Aet. 
, 2, Exhibit Il is an ойт not only over Items 
Nos. land 2 of the suit properties bat also 
' upon other items thereof executed by the 
_ plaintiff prior to the deed of gift, Exhibit A, 
now under consideration in this enit, That 
debt was undoubtedly discharged by the 
donee, Singam Ayar, in pursaanae of tha 
direetions in Exhibit A either out of his own 
properties or by borrowing from others. 
Singam Ayar was entitled to recoup him- 
self to that extent by selling the properties 
in Exhibit A. For that purpose and for the 
purpose of diseharging a morigaga in favour 
of ona Sellammal!, subjast to whieh the plaint- 
if -had bought a house, and for a sum of 
Rs. 186.0-0 received in eash for the marri- 
‘age of plaintiff's witness Wo. 2 Singam’ Aiyar 
sold the: propsrties ‘to tho firat defendant 
under Exhibit Ias far baok-asthae' 20th 
of June 1904. Itis not the oase'of the 
plaintiff that hà dissharged "mxhibit* "1I. 
To -that extent the eonsideration ` 
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Bre, , 


‘that 
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passed for Exhibit I cannot at ali 
be questioned by the plaintiff, Аз the 


plaintiff had given to Singam Aiyar full 
powers of alienation under Exhibit A the 
plaintiff is not entitled to question the 
other items of.sonsideration in #xhibit 1. 
The first defendant and his witnesses speak 
to the actual passing of those items of 
son:ideration in Exhibit 1, 16 is not possible 
to expest at this distance of ,time over 10 
years from the date of Exbibit I that any 
better proof as to the actual passing of 
oonsideration under Exhibit I could ba 
had. І, therefore, believe the defence firat 
witness and find that ExhibitI is amply 
supported by sonsideration, The defendants 
‘therefore, purchasers for valnablo 
sorsideration. 

$. The next point for ‘sonsideration is the 
question of notice. If by notice under the 
last alange of section 126 of the Transfer of 
Property Act all that is meant is the son. 
structive notice whieh the transfares would 
have by perasal of the deed of gift, I should 
say that the firat defendant had notica of the 
clansa of raverter in Exhibit A. Beyond 
this the first defendant is not proved by the 
evidenoa in the ease as to any actual possibi- 
lity or probability of ihe return of the plaint- 
iff from the penal settlement and the son- 
sequent operation of the defeasance elause in 
Exhibit A. From Exhibit-A, as is eontended 
for the defence, ore вап know that Venkata- 
rama Aiyar had been transported for tha 
term of his life and thas for the payment 
of his debts and otherwise tha alienee 
under Exhibit -A has been given full 
powers of alienation. 16 is nof possible 
to say on the evidenae in this case 
whether ‘ the first defendant and his alienee 
bad any notise of the rule in the Jail 
Onde that a вепбепав of transportation for life 
should he undergone by the  sonvicts 
remaining in the penal settlemant for a 
period of 20 yeara with the remissions 
under the rules in the Jail Code. It is 
also further contended that if an alienation 
had validly bean made by Singam Aiyar 
under ‘the powers of alienation granted to 
him under Exhibit A, the alienee gets 
a valid and indefeasible title even though 
he had notice of the defeasanca clauso 


.in Exhibit A but those are all questions 


whish 'eannot be gone into by me. .But 
there is forcain the contention on behalf of 
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the defense ^ that if the alleses , bad- 


eonsirustive nctica from Exhibit A of the 
defessince clause, he equally knew from 
it that Singam Aiyar could alienate the 
properties for payment of the debts of 
the plaintiff аз well as for other purposes. 
-But that is nota contention. which bears 
on the question on which a finding has 
been oalled for. Oonfising myself to the 
question on which a finding has: been 
ealled' for, P would submit my finding on 
the evidense in the case that defendants 
are tonsa Hide ‘purchasers for value 
whether they were purchasers with notic3 
or without notice would depend upon the 
interpretation of the term ‘notiee’ in section 
126 of the Transfer of Property Aot. If 
"by it is meant the sonstructiva notice which 


defendants are purchasers with notiaa, 
if such noties as eould ba had, from a 

_ perusal of the title deed al»ne is not sufficient 
.undér the provisions of ihe last clause of 

` gestion 126 of the Transfer of Property Asb. 
І would return а finding that the defendants 
are bona fide purchasera for value without 
notice. 

` Mr. К. В, гни , Aiyangar, for the 
Appellant, ' 

Messrs, T. V. Muthu\rishna Atyar and К. G. 
Srinivasa Aiyar, for tbe Respondent. 

This “gesond ‘appeal came on for fioal 
hearing after the retorn of the finding of the 
Jower Appellate Court upon the issue refer- 
red by this Conrt for iría, the Oourt deli- 
vered the following : 

JUDGMENT.—In this case, the learned 
Judges who heard the «ase in the first instanca 
called: for a finding on the question raised іа 


issue (2) whether the contesting defendants, 
were bona fidé purehasers for value without - 
notice and as euch have а valid title against 


the plaintiff which they could rely upon 
under section 126 of the Transiter of Property 
Aet, 


‘value, But on the question of notise his 
finding is somewhat indefinite. On looking 
to -ihe fasts stated by ‘him it is, howaver, 
clear to our mind that they are persons who 
,purohased the property with notice of the 
defeasance clause in the original deed of 
gift-granted-by thé plaiatiff to Singam. Aiyar, 


a 


but, 


The learned District Judge bas return . 
ва в finding that they were purshasers for 
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The District Judgosays that their attention . 
was drawn to the terms of the doeument 
and that they read. the document. Head. 
ing the document and looking at the nature 
of the title under which Singam Aiyar 
held the prcperty, he thinks, is & kind of 
eonstrustive notise; this is claarly wrong. 
They bai actual notio) of tha title under 
which, the property was held by.. Siogam. 
Aiyar, and, therefore, we must hold that the 
eontesting defendants do not briag.themselres 
within ssction 126, last, elauss, so аз to 
be able to support. their title, as nad the 
plaiatiff. 

The lsaraed Judges on the fiim 00323102 
observed at the end of their judgment, 
* [t oaly remains to determias whether tha 


'-dafendan*s are entitlsd to resist the suit a 
an alienee would hava from a perusal of. 
the (itle-deed, Exhibit A ir this eate, the’ 
Bat. 


purchaseca for sonsileratioa witho1t notic»,’ 
16 із only on that ізвле thai thay sont tha 
eise downfor.a fiodiog. `1 із now arguad 
-bafore us that there are still mattera to bs 
disp-s3d of by tbis.Uouri before a fiaal desres 
is развей ia this ease, aud it is contended ia 
the first instance that really nd quastion of © 
nostic) wovld arise on в propar sonstrustion 
of Exhibit A as tha sala in the particalar 
instanse to the oontesting defendants was. 
authorised by the doeument. Wo sould поб, 
allow this point to be raised now even. if 
there is anything in it asit would be entirely 
agains the jadgment of tho learned Jadges 
on the former oesasion by whioh the parties 
are bound, | 

In the next plase i was: 
we should call for a finding oa Issues Nos, 5 
and 6, Issue No. 5 relating to the qaestion of 
equities that ` might. arise in. favour. of 
the defendants, and Issue No, 6 relating to 
compensation for improvements alleged to 
have been made. . 

As regards Issue No. 5, ib is elear that the 
equities eonld not ba worked outin this ease 
ав an &ooounb will hava to ba gona into of- 
all. the dealings with all the properties. of 
the plaintiff. from the time when he left 
this country, The learned Distriet Judge 
he!d that that could not ba done without 
hig heirs bsing made parties to the suit, 
Apparently on _thę former occasion. when the’ 
case was before this Oourt the matter was 
not pressed and no finding was asked for on 
that issue. 


Again ав regards, Issue No. (6) the matter’ : 


sands taua. Тае. learasd Discriat „Мааз, 


argued that . 
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found in very strongterms that tke alleged 
Claim for improvement wes mythicil aud 
unproved, Against that n» doubt on appeal 
to the Distrist Judge a ground wasatated in 
the appeal memo., but it would appear from 
the judgment of the Distrist Judge that 
the point was not really argued befora him, 
Perhaps as he was revarsing tha d:cree 
in favour of the defendants the fact that 
it was not argued before him may not be 
very material, But when the esse was 
before this Court on the former occasion 
when a finding was-ealled for, it should 
certainly kave been bronght to the notice 
of the learned Judges that a finding on this 
matter would be ‘necsssary for the dispo:al 
of this case. However that may be, asting 
under section 103 of the Oivil Proeedure 
Оода we have heard the evidenos on the 
point -curselves, We consider that the Dis- 
triot Munsif’s view of tke claim for improve- 
ment is clearly correct, Is is, therefore, 
unnesessary to remit the case on Issue 
No. (6) even if we think that that issae is open 
to consideration at this stage, In these 
sircumstanses we must assept the finding. 
‘In the result the deeree of the lower 
Appellate Court must ре set aside and that 
of the Distriet Munsif restored with costs in 
both Courts. d ` 


M. 0, P. 
S.D . 4presl alowed. 


` PATNA HIGH COURT. 
Вкоонр Оті, АРРЕАт, No. 524 oF 1921. 
July 26, 1992. 
Present :—Sir Dawson Miller, Kr., 

, Cbief Justise, and Mr, Justise Маїс, 
SITAL PRASAD RAY AND ANOTHER — 
PLAINT: FFJ— APPELLANTS 
versus 
ASHO SINGH asp axoTHER —lsr Party 
DevanpDant AND TRIBERIPRASAD JAA 
21D PARIY— Fro forma DzraNDANT— 


"m RESPONDENTS. 

- Civil Procedure Oode (Act V of 1908), О. XXXIV, v. 
1; О. 1, т. 9—HMortgage swit— Proper and necessary 
qarties —Puisne mortgagee, whether necessary party— 
Contract Act (IX: of 1872), в. 45—Joint promisees or 
mortgagees—Sutt by one, whether lies, 


‘tn а mortgage _ Suit the puisne mortgagee is & 
proper ‘but not a necessary party, (p. 680, ool; 14] ^ - 


OASES. 677 


A necessary party is & proper party buta proper 
party is not always a necessary party. [p. 680, col, 1.] 

Obiter.—(1) О. Т, г. D is not subordinate to О, 
XXXIV, т. J, Civil Procedure Code, The combined 
effect of these rules, iu so fav as mortgages are соц. 
cerned, is that all persons whose rights and interests 
may be adjudicated upon and determined in the 
suit ought to be added as parties but that failure 
to add one or more such persons should not have the 
effeob of defeating the suit if the Court in.their 
absence can deal with the matters in controversy so 
far as regards tho rights and interests of the parties 
actually before it. Whether the Court can do so or 
not must depend upon whether the presence of those ' 
not added is essential to enable the Court to adjudi- 
cate on the rights and interests ofthose aobually 


, before it, Гр. 679, col. }.] 


Girwar Narain Mahton v, Makbulunnissa, 36 Ind, 
Cas. 642; 1 P, L. J. 468, explained, 

(2) It is a fundamental rule of procedure-that the 
Court cannot, by its deoree, affect the rights of 
those who are not parties to the suit. If, therefore, 
no decree can be passed without affecting the rights 
of absent parties the suit cannot proceed in their 
absence and should be dismissed. If, however, the 
rights of the parties actually before ib can be deter- 
mined in the suit leaving the rights and interests of 
others unaffected there is no reason why, even if other 
parties might properly have been added, the Court 
should not determine. the matters in controversy 
between the parties actually present. [p. 679, col. 1.] 

(8) A suit is nob necessarily bad if certain per- 
sons who ought to be joined in order to enable the 
Court to dispose of all questions affecting the rights 
of the persons interested in the property are not 
joined. [p 679, col. 2.] М ч ` 

(4) Whether a person is a necessary party to the 
suit in the sense that, it cannot proceed in hig 
absence must depend upon whether the decision 
would necessarily affect the interests of that party, 
[p. 679, col. 2.] . 

(Б Only one of the several joint promisees or 
mortgagees cannot: enforce the claim or mortgage 
alone. Similarly, a suit to recover property against 


-co-sharera, all of whom are jointly interested, cannot 


roceed in the abgence:.of one or more of them, · 

p. 679, col, 2.] ie 

‘6 Two conditions must be satisfied inorder that 
a defendant may be considered а necessary party, 
namely, first, there must be aright to some relief 
against him in respect of the matter involved in the 
suit and, secondly, his presence must be necessary in 
order to enable the Court effectually and completely 
to adjudicate upon and settle all the questions involved 
in the suit. [p. 679, col. 2,] 

Jogendra Nath Singh v. Secretary of State for 
India, 17 Ind, Саз, 921; 160. L, J, 386; 17 О. W., N, 
856, relied upon. ` 


` (7) If a decree is passed in a mortgage suit 
withont the puisne mortgagee being made a party 
the decree cannot affect the interest of the puisne 
mortgagee who is nota party, andif the decretal 
amount should remain unpaid and the sale take 
place in execution of the decree of the prior mort" 
gagee, the property would be sold subject to the 
rights of the puisne encumbrancer who would be in 
no worse position after the sale than he was before 
it, If notredeemed, he can himself redeem the priox 
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encumbrance and bring the property to sale to 
` geoure payment of his own and the prior mortgage 
or he can sue for a sale of the property subject to the 
prior mortgage. [p. 680, col. 15 

Mata Din Kasodhan v. Kazim Husain, 18 A, 482; 
7 Ind. Deo, (N. s.) 276;(F. B.', dissented from. 

Umes Ohandra Bircar Y. Zahwr Fatima, 18 C. 164; 
17 I. A, 201; Б Sar. P. O.J, 607; 9 Ind, Deo. (N. 8.) 110 
(Р. O.), referred to. 

Appeal from the decision of the Dietriat 
Judge, Sonthal Pergannas, dated the 25th 
September 1920, affirming that of the Sub- 
ordinate Judge, Daoghar, dated the 28th 
June 1920, 

` Mesars.-N. О, Ghosh: and N, 0. Sinha, for 
the Appellants. 

“Messrs, 8. M. Mullick, Satya 8, Bose aud 
N. N. &en, for the Respondents; 

JUDGMENT, 

~“ Міљев, О. J.— The question for desision 
in this appeal is whether the suit is bad 
for non-joinder of parties; The. appellants 
on the 12th April 1919 instituted the suit 
to enforee a mortgage executed’ in favour 
of their father in 1906 by the father of 
the first two defendants, Tha mortgsga 
debt was ra-payable on the 13th-April-1407 
and the limitation period for bringing a suit 
‘on the bond expired on the day the auit was 
instituted. The first two defendants, as legal 
representatives of the deceased mortgagor, 
were alone impléaded: as defendants. It 
subsequently transpired after the issues were 
framed that one Lashman- Jha Narone held 
a subsequent mortgage On the same prop- 
erty executed in 1910 on which a sum 


of about Hs. 2,600, was due at the date о 


the. anit. Lashman ‘Jha Narone was subse. 
quently added as a party but too late to 


save limitation and he pleads that the whole ` 


suit is bad for non joinder of pariie» under 
О. X XXIV, r. 1, of the Oivil Proasdure Code 
and should. be dismissed. 

The learned Subordinate Judge before 
whom the ease вате for trial considered that 
the defect was fatal and: dismissed the suit, 

. The learned District Judge on appeal соп. 
sidered that the defect was in the partiaular 


eireumstanses of the ease not a bar to the’ 


whole- suit if the plaintiffs were not aware 
of the puisne mortgagee's interest, which 
apparently was the case, 
suit might be . tried 

parties originally on the record but, in view 
of the authority of this Oourt in Qtrwar 


Narain . Mahion vy, — Makbulunnissa 
М EQ 86 Ind, Cas, 642; 1 P: Ly 7, 468, 
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&nd that the. 
as between the: 


(1), 
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be felt himself bound to dismiss the ап, 
From that decision the plaintiffs have ргө. : 
ferred this appeal to the High Court. 

The ease of (шат Narain Mahton v. 
Malbulunnissa (1), was -a owog in" 
whish the original mortgagees had died and 
the suit was instituted by 921 plaintiffe 
describing themselves as heirs and suceessors 
ofthe original mortgagees. It turned out, 
however, that there were descandants of the 
original mortgagees who were jointly interest-- 
ed with the plaintiffs in the mortgage and 
who had not been joined as parties up to 
the time when the ease eame пр for trial by 
which time their right to sue was barred by . 
limitation. It was held that, as the mort- 
gage waa indivisible, if all the parties entitled 
to share in the money due on the mortgage 
were not upon the record, the suit must be 
dismissed in its entirety. In the sourse of 
the judgment it was stated that O, I, r. 9, 
of the Civil Procsdure Oode was subordinate A 
t2 О. XXXIV, г. 1 which makes it 
imperative that all persons interested in the 
mortgage sesurity shall ba joined as plaintiffs, 
As the absent plaintiffs in that ease төгө . 
undoubtedly nesessary parties to enable the 
Oourt to pronunse а deoree in the suit I have 
no doubt the ae was right but the 
dictum that О, I, г, 9 is subordinate to 
O. XXXIV, r. l was not necessary for 
the determination of the suit and, in my 
opinion, this dictum is not justified проп a 
reference to the wording of those rules. 

О, XXXIV,r.1 provides ач follows: — 

" (1) Subjeet to the provisions of thia Code, 
all persons having an interest either in 
the mortgage security or in the right-of 
redemption shall ba joined as partied tó avy, 
suit relating to the mortgage.” 

The explanation appended t» the ‘rule 
provides that a puisne mortgages may sue 
for foreclosure or for sale- without makibg 
the prior morígages a party to thé suit and 
a prior mortgagee need not be joined in, a 
suit to redeem a subsequent mortgages. . It 
is to be observed that the rulə jast quoted 
is subjest to the provisions of the Uode, and ` 
О. I, r. 9 of the Code provides- that “хо 
suit shall be defeated by reason of tha mis.: 
joinder or non-joinder of parties and the. 
Court may in every suit deal with the-metier’ 
in controversy so far as ragards the rights’ 
and interests of the parties . , actually. before 
it”. The. Qourt also . has. power under т. Д0; 


Nol, LXIX) 
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af the same Order to add parties subject-to - 


the provisions of the Limitation Ast It 
would hardly seem: acsurate, therefore, to. 
deeoribe the. provisions of, О: I, r. 9 as-being 
subjest to О, XXXIV, г. 1. On the con. 
trary О. XX XIV, г. 1 is expressly deslared: 
to . be subject to the provisions of the Code 
of which O, І, г. 9 forms: а part. It seems 


бо ma that the sombined effest of these rales - 


in so far as morigages are concerned is that 
all persons whose rights and interests may b3 


adjudicated upon and. determined in the 


suit ought to be added as parties, but that 
failure to add. one or more sash persons 
should. not have the effeet of defeating the 
guit if ths Court in their absense can deal 
with the, matters in eontroversy so far аз 
regards: the rights and interests of the 
parties asinally before it. Whether the 
Oourt can do so or not must depend upon 
whether the presense of those not added is 


essential: to enable the Court to adjndisate. on. 


the rights and interests of thosa actually 
before it.. Itis a fundamental гое of prose- 
dure that the Court aannot, by its decrea, 
affect the rights of thosa who are not parties 
to the suit. If, therefore, no deereacin he 
passed without. affecting the righta of absent 


‘parties the sult. вайооё proceed’ in their 


absenca and should be dismissed. If, how- 
ever, the rights of the parties actual'y bifore 
it ean be determined in the euit leaving the 
riglits and interests of others unaffeetsd, I can 
see no reason why, ovanif other partias might 
properly have bsen added, the Court should 
not determine the matters in controversy 
betwesn the parties astually presant. 


The opinion .whish has sometimes been 


expressed that the provisions of O. Г, r. 9 are _ 


subjeat to О. XXXIV, r. I has no doubt 
, bean 60 some extent indusad by the fact that 
the proviso relating to not'o» in the rapealed. 
sestion 85 of the Transfer of Property Act 
has not been re enasted in О, ХХ XIV, c. 1 of 
the Code of 1908 whish . now suparsedes 
nection 85 of tbe earliar Aot, The proviso 
appears to hava oreated an impression, 
whieh in some cases has been given effect to, 
And whereaplaintifhad no notise of the 
interest of pnisne ,mortgagess or others 
interested in the mortgaged property and has 
not joined them they might nevertheless b3 
bound by a deeree obtained against the mort- 
gagor in their absence, To obviate the pos. 
sibility of sueb an -orror the words of the old 
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sestion have not been re-enaeted'as, presumably, 
they were вопвійегей unnesessary, This does 
not, however, in my opiniov, lead to the 
conclusion that a suit is necessarily bad 
if certain persons who ought to ba joined 
in order to. enable tha Court to dispose of 
all questions affesting the rights of the persona 
interested in the property are not joined, 
Whether а. person is a nesessary party to the 
sait inthe sense that it eannot proceed in 
his absenea must depend upon whether the 
desision would necassarily affea! the interests 
of that party. Aninstanee of such a ease 
arises under sestion 45 of the Contrast Aot 


where -tha interests of. joint promisees are 
“involved, In that вазе а olaim cannot bs 


enforosd by one alone of the  promisses, 
all of whom are jointly interested, 
So alsoin the sase of joint mortgagass one 
alone cannot ordinarily maintain a suit on the 
mortgage whieh is one and indivisible. The 
suit must be brought to enforee the mortgage 
as a whole or not at all. It ваппоћ Ъз 
enforcsd. piesemeal. Tha whole interes; 
mus}, therefore, be represented, as tha 
Osurt cannot, by its dacree, bini those 
who are not parties. Similarly, a auii 
to reeovar propsriy again3t so-sharera, 
all of whom ara jointly intaraite], aannot 
procead in the absanse of one or more of them, 
Taig prinsiple is of aaurse aubjact to the rule 
that a- person may, ia certain eases, виз, ог ba 
sued, in а represantativa eapacity, But if 
a decree вап bs passed and givan effect to in 
so far as the. rights of the parties acinally 


' bafore the Court are conosrned without inter- 


fering with the interests of others there seems 
to. me no reason why the suit should not pro» 
свей. Тһе differenca between those who may 
be proper parties to the suit, anl, therefore, 
properly impleaded, and those who are 
nesersiry parties without whom the suit 
eannot proc:el із printed out by Mookarjea, 
J., in Jogendra Nath Singh v. Secretary of 
State for India (2), where that learned Jadga 
lays down that two conditions must be satis- 
fisd in‘order that a defendant may ba ооп. 
sidered a neeessary party, namely, first, thera 
must boa right to some relief against him 
in respeetof the matter involved in the snit 
and, secondly, his presensa is neeessary iu 
order to enable the Court effectually and 


(2) 17 Ind, Cas, 921; 16 O. Iu J, 885, 17 0 W.N, 


жак чу - m 


« ара i4 


"6B0 
BITA PRASAD ROY V. ANHO SINGH. 


completely to: adjudicate upon and settle all 
‘the questions involved in the suit, In Pome- 
roy on Remedies, sestion 430, 16 is said: 
"Neoe'sary parties, defendants, are those 
without whom. no: decree: at oll ean be 
rendered.: proper parties, defendants, ave 
those whoze presence renders the decree more 
effectual: and ell the propor: parties are 
thóse by whose prezenee the deeree becomes 
a complete determination of all the fquestions 
which can arisa and of all the rights which are 
conneoted with the subject matter of the con- 
troversy. " From this 16 may be deduced 
that o necessary party is a proper party but 
8 proper party is nob always a necessary 
party. That the puisne morigageein thé 
present case is a proper party there oan be no 
quéstion as his rights might be determined 
in the cuib. But can it bo said that his 
presence is necassary to enable the Court to 
adjudicate between the parties actually bsfore 
it-:P. I. think not, That desress have 
frequently been parsed in'& suit for sale 
between the prior mortgagee and the mort» 
gagor.in the absenas of а paisne encambraneer 
eannot be disputed, .The reporta abound 
with cenah eases, Тһе desree, however, in 
suoh a case, cannot affect the interest of the 
puisne mortgages who is not & party, and if 
the desretal amount should remain unpaid and 
the selo take place іп execution of the desrea 
of the prior mortgagee, the property would ba 
old subjeet to the rights of the pnisne 
encumbrancer who would Бе in no worse 
‘position ‘after the sala than he was. bsfore it 
If not redeemed he can himself redeem the 


prior eneumbranes and bring the property £o. 


sale to sesure payment of his owa and the 
prior mortgage or he ean sue for a sale of the. 
property  subjest to the prior mortgage. 
It is truo that the:Allahabad High Court, 
. for. reasons whish have not sommended them- 
selves to any other High Oourt in India, hava 
held that а puisne mortgagee who did not 
elest to redeem a prior ensumbranee althongh 
he was not a party to the suit instituted by 
the prior eneumbrancer had no right to: cell 
the property subjest to the prior eneum- 
· brance.. 
Husain (3); and in that and subsequent 
cases they have held that the prior mortgages 


was bound. fo.make a puisne mortgogze.a . 


(8) 18 A, 492, 7 Ind, Doo, (м, в) 276 (Р, 0), 
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‘setting aside tbe 


See Maia Din Hasodhan v. Kasim ` 


а 


оа. 


- party to a suit for sale upon the prior morte 


gage. Iam unable to follow the decision'of 
the majority of the Full Bench in Mata Dire 
case (4) which eonflicts with the views of other 
High Courts and apparently withthe dictum 
of the Privy Couneil in Umes Ohandra Sircar 
v. Zahur Fatıma (4). If, therefore, the puisna 
eneumbrancer’s position is rendered no worse 
by в deeree in his absence at . the suit of the 


- prior mortgagee, І ввп see no reason why the 
- Court should not . ba competent to try a suit 


and determine ' the issues in dispu'e between 


the parties aetually bofore it merely because 


cf the absense of a party who would be in no- 
way prejudised theréby. In my opinion the 
appeal should he sllowed, the decree of 
tho learned District Judge affirming that’ 
of the Trial Oourt in ‘so-faras it diamisses- 
the suit against the dafendants first party 
should ba set aside andthe case remanded 
to the Trial Court to be determined on the 
merits. The suit as against ‘the puiene: 
mortgagee (defendant 204 party) is dismissed ' 
without sosts. The appellant is entitled tothe 


costa of this appeal and in both tke: 
lower Courts’ against the defendant Ist 
party. ^ ^ ; 

As the case has been reminded after, 


decision of the Cont 
below on a preliminary point, under О, XL',- 
т. 23, the appellantis entitled to а eerti.: 
fisate authorising him to recaive baek from-. 
the Colleater the full amount ‘ofthe. Coirt- -` 
fee paid by him on the memorandum of: 
appsal‘in this Court and on the memorandum 
of appeal in the Court below. 

ve J.—I agree. 

Оағв remanded: 

(à) 18 C. 164; 117 I. A. 201; 5 Sar. Р, О. J, 507; Э : 

Ind, Dec. (N. в.) 110 (Р. 0.). | : 
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ALLAHABAD HIGH COURT. 
Seconp Civi, ArpgsL No. 1120 or 1920. 
April 7, 1922. 

Fretent i —Mr. Justise Gokul Prasad. . 
BUDH SINGH anp OTHER8— P tAINTIFS8— 
. APPELLANTS 
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BALDEO БАНАТ AND OTHRES-—DEPFENDANTS 
— RESPONDENTS, 
Contract Act (IX of 1872), s, 74— Interest, penal, 


Interest payable under a mortgage-deed at the 
rate of one per cent. per mensem · compoundable 
annually is not penal or extortionate. 

. Maya Ram v. Naubat, A, W: N, (1885) 62, cited, 


Sesond appeal. 
- Mr. К. N. Katju, for the Appellants, 


JUDGMENT,.— This is a plaintiffs’ appeal 
arising out of a suit for sale ona mortgage. 
The pleas. raised in defense were want of 
ecnsideration, ete, The First Oourt deoreed 
the elaim 7% foto. The lower Appellate Ocurt 
has: modified ` tke- decree of the Firat 
Court by allowing interest at the csn- 
- traetual rate from the date of .default only 
and not from the date of the bond. None 
of the defendants bad raised the plea that 
‘the intercst claimed. was in the nature of 
penalty and should not have been allowed, 
The plaintiffs come here in second appeal 
and the argument-of their learned Advo- 
eate is that interest shonld have been 
-awarded from the date of the Lond at the 
contrectual rate. The terms of the mort- 
gage-deed are as follows:—The mortgagor’, 
having admitted a previous mortgage exe- 
cuted by Amir and Wazir with regard to 
в debt dre by them, agreed to pay the 
amount by bi-annual icatalments of: Ra. 25 
each. They further agreed that in case of 
default of payment cf any two instalments 
in stecession,the plaintiffs would ba entitl. 


ed to interest ab one per cant. per mensem 


with annual rests from the data of the 
bord, An argument has been addressed to 
me cn the -spplieability or otherwise of 
section 74-cf the ‘Indian Oontraci Act. 
My ‘attention has been drawn to the ease 
of Мора Rem v. Naube? (1). I ате been 
referred {o a large number of 1ulirgs and 
my.opinion is that eaeh case muet be de. 
eided on its own merits having regard to 


(1) А. W. N, (1886) 02,7 - — 
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the sironmstansea of the eas» aad parties, 
the amount of interest and other matters 
which might affect the qaestimn, This ease 
is completely sovered by the sase referred 
to above whieh was deeidel under section 
74 of the Contract Aeb prior to its presart 
amendment. In my opinion this ease is not 
affeated by the change in sastion 74 asit 
stands at present, but even if 1} ози! be 
brought within the change, the interest at 


.one per cent, per mensem esompoundable 


annually is not penal or extortionate ard 
the defendants are not entitled to reaile 
from the sontrast into which they entered 
with open eyes, I, therefore, allow the ap: 
peal, set aside the desree of the lower 
Appellate Court and restore that of the 
Court of first instance with costs in all 
Oourts ineluding in this Conrt-fees on the 
higher scale, i 

' W. 0. А, І 

j Arptal allowed, 


PATNA HIGH COURT. 
Civit. Revision No. 25 o81921, 
June 12,1992, 
Fresént :— Mr. Justiae Coutts and 
Mr. Justica Adami, 
BHAGWAN DAS — PET.TIONZR 
versus 
KESHWAR LAL — Opposire Parry. 

Civil Procedure Code (Act V of 1908), в. 94 (4)— 
Suit instituted im Court vested with Small Cause 


Court powers —Transfer to Court not so vested—Nature, 
if changed—Appeal, 


A suit instituted in а Court of Small Causes and 
transferred later on to а Court notinvested with 
such powers remains liable to all the incidents of a 
Small Cause Court suit and no appeal lies from the 
decision of the Court to which 16 was transferred, 
For the purposes of section 24 (4) of the Civil 
Procedure Code no distinction can be made between 
a Court of Small Causes constituted under the 
Provincial Small Cause Courts Aot and one simply 
vested with the jurisdiction of a Court of Small 
Causes.[p. 682, сов 142] ^— ^ ^^ 7 - E 


. 
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Sukha v. Raghunath Das, 87 Ind, Cas, 809: 89 A. 
214; 16 A. L. J. 60; Madhusudan Gope' v; Behari Lal 
боре; 44 İnd: . Саз. 881: 27 O. Le J. 431, Sankarama 
Aiyar v. Padmanabha Aiyar, 17 Ind Cas. 425; 38 M. 
25; 28 M, L. J. 378; (1912) M. W. N. 1086, Narayan 
Sitaram v. Bhagu, 81 B. 814,9 Bom. L. В. 827, 


referred to; i 
. Ramchandra’ v. Ganesh, 23 B,882; 12 Tnd, Dec. 


(s. 8.) 264, dissented from. " 
. Dulal Chandra Deb v. Ram Narain Deb, 81 О, 1067 
at p. 1062, overruled, | 

Qivil Revision against a decision of the 
Subordinate Judge, Patna,deted the 7th 
Ostober 1920; reversing that of the Munsif, 
Patna, dated the 3let January 1920. 

Messrs Bush Madhob Mullick and A. N, 
Das for Mr, В, О, Mitter, for tne Fetitioner. 

Messrs. Kulwant Sahay and Bimola Oharan 
Sinha, for the Opposite Party, 


JUDGMENT. 

Courre, J—This application in revision 
arises out of a suit brought by the petitioner, 
Bhagwan Das, for the price of cloth and 
gunny bags, and for damages for non-delivery 
of grain whieh he bad purchased from the 
opposite party, Keshwar Lal. Тһе whole 
claim with interest amounted to Rs. 575, 
The petitioner obtained а desree in the Oourt 
of first instanoe but on appeal the déeision 
was set aside by the Subordinate Judge 
and ‘it is in respect of the Subordinate Judge's 
deoision that this applisation in revision has 
been made. . 

Weare not conserned in this application 


. with the facts of the ease, the only point: 


urged being that no appeal from the decision 
of the Trial Court liy and thatthe Subordi- 
nate Judge's decision ir, thereforé, without 
jurisdistion. ч ' Y 

It appears that this suit was ‘originally 
instituted as а Small Causs Oourt suit 
before the Subordinate Judge of the Sesond 
Court at Patna who bad jurisdistion to try 
it ав а Small Cause Court suit. . There was, 
however, а eonnested ease whieh had baen 
brought by tke defendants. in this suit against 
‘Bhagwan Das and the Distriot Judge directed 
thatthe suit with which we are now concern. 


ed' should be transferred to the Munsif aud, 


- be tried along with the connected suit. Thia 
was done, both suits were tried by the 
ordinary proaedure and this suit was deeided 
in favour of the petitioner. On appeal this 
decision was reversed. 


What is now sontended is that the suit 


having been onego instituted: in a Court of 
] = wl: р Mole +, А 
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Small Causes aud having been transferred it 
remains liable to all the insidents of а Small 
Cause ‘Court suit and no appeal lies from 
the desision of the Court to whieh it was 
transferred. І вап find no deeision of this 
Court onthe poini; but the matter has bean 
considered in the High Courts of Allahabad, 
Madras, Bombay and Calentta, and in all 
these Courts it hag now been desided that in 
such à ease no appeal lies The question 
was very fully discussed in the ease of Sukha 
v, Ragiunath Das (1), and I msy also refer 
to ‘the eases of Madhusudan Gope v. Behari 
Тай оре (2', Santaramu Atyar v, Padma: 
nabha diyar (3), and Narayan Sitaram- v. 
Bhagu (4). The latter. ease is not-direstly . 
in point but the prineiple thereia discussed 
was the same, and the decision in Ram- 
chandra v. Ganesh (5), which expressed a 
«ontrary view was expressly dissented from. 


The deeision of the matter depends on the 
interpretation of section 24 (4) whieh runs as 
follows :— | à 

“The Court trying any suit transferred 
or withdrawn under this¢ce ition from a Court 
of Small Causes shal), for the purposes of such 
suits, be deemed to be a Oourt of Small 
Cau: es." ; ] 

‚ The contention of the learned. Vakil for 
the opposite party is that ‘Court of Small 
Oauses” in this section refers only to Courts 
of. Small Oauses eonstituted under the.pro- 
visions of the Provineial Small Oausa Courts 
Act and does not inelude Courts vested with 
the jurisdiction of a Oourt of Small Causes, 
The: words themselves in no way support. this 
contention but it is argued that beeanse 
sestion 7 makes a distinction between Courts ` 
constituted under the Provincial Small Cause 
Courts Aet and Courts exercising the juris-, 
dietion of Courts of Small QOauses, and as it 
is not expressly stated in sestion 24 (4) that a 
Court of Small Causes ineludes a Court exer- 
cising the jurisdiction of the Court of Small, 
Causes, therefore, the sestion must refer 
only to Courts of Small Causes as defined in 
the Provincial Small Oause Courts Aot, I 


(1) 87 Ind, Cas. 809; 39 A. 214; 15 A. L, J. 69. 
. (2) 44 Ind. Oas. 88; 27.0. L. J. 461, Е 
(3) 17 Ind. Cas. 426; 88 М. 25; 23M, L, J, 878; 
(1912) М. W. N. 1086, 
(4) 81 В. 3:4; 9 Bom. L. В. 327. 
(5) 28 В, 882; 12 Ind, Deo, qu в). 264, 
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am” unable ќо aesépt this sontention, А 
Cotrt invested with the jariediotion of a Court 
of-Simall Causes and the same Court when 
exercisiog its ordinary jurisdiction are to be 
deemed different’: Oourts under  seation 
83: of the Provincial Small Oause Oourta 
Aot; and it must: be' that tbe- Court, 
when  exereising' һө jurisdistion of са 
Coürt of Small Causes which haw been: vested 
init, must necessarily baa Uourt of Small 
Оалілөв. If any distinetion had been intended 
it would sertainly have been made clar іп 
section 24' (4) and some sueh words "as eon- 
stituted under the Provincial Small Cause 
Oourig Aot". would certainly : have- been 
inserted-after the: words 
Oauses." That there is по distinetion is, as 
I bave already said, the view whieh is now 
` taken by the Courts of OCaleutta, Madras, 
Bombay and Allahabad вод, in my opinion, 
it is the correct view. The learned Subordi- 
nate Judge has, for the contrary view, relied 
on the ease of Dulal Ohandra Deb v. Ram 
Narain Deb (6). This deeision has, however, 
been dissented from in the ease of Madhu- 
sudan Gope v. Behar Lal Gope (2), and 
eannot now be-treüted as an authority. 

‘In the result then no appeal, in my 
opinion, lay against the decision. of the 
Mansif. The Subordinate Judge, therefare, 
asted without juriadistion and his desision 
must be sət. aside. I would assordingly set 
aside the deore) of the learned Subordinate 
Judge and would allow this application. with 
coss. ^^. [E EN 

ADANI, J.—I agree. 


Uwe н, фм. к `n Deeres set aside, 


EL BL O, 1057 a P 1082, 
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ALLAHABAD HIGH COURT. 
бксолр:. Отуп, .Арркл No. 844 or 1921, 
July 12, 1922, . 
Preseni:— Мт. ustice Kanhaiya Lal 
' and Mr. Justise Sulaiman. 
RAGHUBANS UPADHYA AND ANOTHER 
. — Юарвнръитв--Аррарцдата 
] tersus - 
INDARJIT SINGH. AND OTHERS — 
PrarNTIFFA— UESPONDENTS. 
Minor— Debt— Reasonable тоор ne 
of —Application of money. h 


If a creditor, dealing’ with the’ manager of a 
family or, for the matter of that, with the guardian of 
a minor, does make enquiries and-acis honestly, the 
real existence of an alleged and reasonable necessity 
is sufficient to validate the debt and he is not bound 
to see to the application of the money. [p 684, col. 1. ] 

: Kandhia Lal v Muna Bibi, А. W. N. 1887.) 220; 
20 A, 136;.9 Tnd, Deo. (м.а. " 448, followed. p 


` " Second арр rom а decree of the District 
Judge, Benares. 

Mr. Anandi Prasad Dube, for the Appel- 
lants. 

Mr; Lalit Molan. Баалы; for the Respond. 
ents. 


' JUDGMENT. —Tais was a suit for a 
declaration that а sertain mortgage deed 
exesuted by Musammat Rupkali, on behalf 
of ker minorsop, Indarjit: Singh, in favour 
of the defendants-appellants,on the 1:6 of 
July 1919, wai null and void and not 
enforceable against the minor. The mortgage 
wasexseuted for the sum of Rs, 750. out of 


-whish Rs. 80 were fouud by the First Court 


to Have been taken for the benefit of the 
minor. The lower Appellate Court, however, 
held that a further sum of Rs, 41 had also 
been taken for his benefit. The.item whieh 
the Court of first instance allowed was an 
Tho 
sontention of the learned Counsel who appears 
for the defendants-appellanta is that the 
‘amount of rent astually due by the minor 
was Rs. 125; but we eannot go behind 
the finding at whieh. the learned Diatriet 
Judge: has arrived on: the evidence adduo- 
ed. ' 

The item of Rs. 4l was allowed on ascount 
of a payment made to the Co-operative Bank 
Limited on account of a debt which existed 
from the time of Kuber Singh, the father of 
the minor; That payment was made in 1914, 


_.2 The whole debt-due by Kuber Singh aud, 
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after bis death, by Musammat Rupkali as re- 
precenting the minor to the Co-operative Bank, 
had, Lowever, run ur, in 1919, toa sum of 
Ra. 954. 8. It is stated that on the lst of Jaly 
1919, a further sum of Re. 200 was tiken 
to pay to the Bank. The mortgage deed 
dces not say sc, but there was some evidence 
addused to show that the defendants had 
advaneed Re. £0U for that purpose, That 
evidence was evidently aesepted by the lower 
‘Appellate Court; but that item was disallow- 
ed on the ground that there was nothing to 
show that that money was actually paid iu 
“gatisfaction of the debt. A creditor is not, 
however, bound to see to the application of 
the money. .lf а rercon, dealing with the 
manager of a family or, for the. matter 
of that, with the; guardian of a minor, 
does make enquiries arid asta honestly, tha 
real existence of an alleged and reasonable 
nesessity is sufficient to validate the debt and 
he is not bound to cee to the applieation of the 
money. In Kandhia Lal у. Muna Bibi (1) 
it was held that a plaintiff who has 
adyanced money to relieve the nesessibias of a 
- minor must make all reasonable enquiries as 
to the facts of such necessities, and having 
. made such enquiries and reasonably entertain: 
ing a:tona fide belief in the existence of such 
necessities, he can then advance his money 
in safety, even though it might ultimately. be 
discovered that the sum borrowed by the 
guardian upon-the security of the mincr’s 
estate was notin fact used for his benefit, If 
the ereditor acis honestly and. under. a 
. bona fide belief arrived ot after due enquiry 
that the neczesity existed, he is protested and 
js entitled to recover the debt irraspestive 
ithe manner in- whieh the guardian may 
hava ultimately applied it. That being so, 
the plaintiff was entitled to recover the sum 
of Rs. 200 which was takan for payment to 
the Co-operative Bank aforesaid. А sum of 
Re. 10-ought also to be allowed on account 
of proportionate expenses of exeeution and 
registration, The defendants are not entitled 
to claim the other itams in regard ta whish 
the findings of the Oouris balow are 
unanimous and oonelusive, : 
. We dismiss the appeal ascordingly exoapt 
in so far that we deslare that the mortgage- 
bond in question will be binding on the minor 


- (1) А, s N, 2890) 0) -20 А, itas 9 Ind. Deo 
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to the ‘extent of the amcu 16 awarded by tha 
lower Anpellata Court plis Ry. 210 апа 
interast thereon at 1 per cin*. per mensem, 
from the Istof July 1919 till the date of 
payment. Ii will bə open to the plaintiff 
ёз redsaan the mortgage at any time 
on payment of the amoun$ du» thereon ав . 
above indicated. The defeadan!s appallants. 
will get thsir propsrtionate costa here and 
hitherto from the plaintiff-respondent who 
will get his proportionate assis from -the 
defendants-appellants throughout. 

The erogs-objection fails and is dismi3aed 
with soste, 


X: E, & N., H, Ar peal dismissed, 


‘PATNA HIGH COURS. 
От Revisiox No. 22 of 1922, . 
May 16, 1922. 
Present :—Mr. азов Coutts and ' 
Mr. Justica Das. 
· Musammat DULHIN SONA KO&R = 
APPLIOANT 
versus ` 
Saiyid SHAH MAHMODUL HAQUE 


—OppositE Pasty, 
* Administration—Release of share of an hetr —Turise 
diction of District Judge. ` 


A District Judge has jurisdiction, Weide the ad. 
ministration of an estate, to release the share of. 
an heir, especially when the latter is prepared to 
give an undertaking to be responsible for his share 
iu the outstanding debts. [p. 685, cols, 1 & 2.] 


Civil revision against an order passed by 
tha'Distrist Judge, Patna, dated the 27th 
September. 1917. 

Messra. Kulwant Sahay, Gurusaran Prasat 
and Ram Ohandra Bhaduri for the Applisant, 

Mesars. Hasan Jan and Muhammad Ishfaq, 
for the Opposite Parly. 

JUDGMENT, ; 

Das, J.-- This applicadion is directed against 
an order paesed by the lgarned District Judge 
of Patna, on the 29th of September 1521, 
That order was made in an administration 
astion which was pending in his Court. 

It appears that one Musimmat Bibi 
Fasihàn died some time ago leaving amongst 
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others , B:bi Saira.asone of her heirs, The 
opposite party, Mahraudul Haqae, is the heir 
of Bibi Saira, Onthe desta of Mus mmt 
Fasihan certain persons, whose names it is 
unnescssury to mention in this judgment, 
set up certain deeds of gift in their 
favour. Some of the heira of Musammat 
Bibi Fasihan thereupon brovght а suit 
to set aside those deeds of gift, This 
Court on appeal same to the. sonela- 
sion that the deeds of gift were not 
genuine ard that із the circamstancas 
of the case a deerse for administration 
of the estate shculd be passed. It appears 
that the learned District Judge, under 
the direction of. this Couri, passed a 
preliminary decrce for administration of 
tho aetate, A Receiver was appointed 
to take charge of the estate pending 
the administration cf the estate. 

. An applisation was made before the 
learned  Distris& Judge on behalf of 
Mahmudul Haque for release of his abare 
in the estate. The learned Dietrics Judge 
has made an order in his favour and 16 
is against this order that the present 


applisation has been presented to thig 
Court, 
Mr. Kulwant Sahay, on behalf of the 


petitioner, eontends that there was no juvia- 
diction in the learned District Judge to 
releace theshare cf Mahmudul Haque until 
ths administration of the estate was somplet- 
ed, І еш оѓ opinion that the learned Distrist 
Judge had complete jurisdiction to pies the 
order which he did. It із unneeessary to 
determine the question whether in the 
cireumstances the learned Diatriet Judge 
should hava passed the order whish he did. 
All that we are conserned ia this applieation 
‘js the jarisdiotion of the Court. No authority 
has been shown to us to establish that pending 
the administration of the estate the Court 
has no power to direc! the share of one of 
the heirs to be made over to him. 
matter of fact the learned Distrist Judge in 
passing the order has completely. safeguarded 
tie interests of the estate, Не fourd that 
thera were no elgims against Mahmudal 
Haque exsept for his share in the outstanding 
' debt of ks, 4, 0)9 ‘and the possible slaima 
under litigation by Girdhar Das. and Dalhin 
Sona Koer and for any sums that may bə due 


on aceonnt of funeral expenses of Bibi Fasihan: 


and on account of adyanees made by the 
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Rečsiver. But then Mahmudul Haque gave 
an uadortaking to be responsible for his share 
inthcs3 debts. In my opinion, the order of 
the laarned District Judga merely operates 
as an order of diieharge of the Reassivar so 
far as the share of Mahmudul Haque is 
eoneerned. It may be convenient to havea 
Recaiver in the matter of the working out of 


‘an administration dec-es, bat it eaunot bs 


suggasted that that ів the only possible 
way of working ou’ the &1ministration deoree; 
for the deoree which has bdan passed by the 
Court ean well be carried into exesution el. 
though the learned Distriet Judge has direot- 
ed the share of Mahmudul Haque to ba made 
over to him, 
` I ean ceo nothing wrong in the order 
passed by the learned Diatriet Judge aud 
would dismiss this applioation with costs. 
` Coutts, J.—IJ agree. 

N. E, й 

Application dismissed. 


ALLAHABAD HIGH COURT. 
Szoonp Civi, АргкА No. 19:9 or 1921. 
July 18, 1924. 

Pressnt; —Mr. Jfastiso Walsh and 

| Mr. Justice Ryves. 
SOHA LAL AND axorabR—-PLAINTIFFS — 
APPELLANTS 
' versus 
AMBA PRASAD ачр огнквѕ — DEFENDANTE — 


RESPONDENTS. 
Trespass —Damages, (nature of—Damages, special, 
when awarded —Damages, measure of, tn contract and 
tort, 


Damages for trespass are ab large. but at least 
nominal damages should be awarded in every case. 
If a defendant makes a bona fide mistake, a Court 
ought to be content to award nominal damages, but if 
ho pərsists iu justifying the trespass when he knows 
or ought to know that he is wrong, his conduct ought 
to be measured, iu some way, by the special damagos 
e the Court i ia entitled to award. | p. 686, cola. 1 & 
2 

The moasure of damages in contract is quite 
different to that in tort. in contract, the plaintiff 
can only recover the actual pecuniary loss, whereas in 
tort he is entitled to. special damages for trespass to 
property. [p. 686, col. 2.] 
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.Sseond appeal from а dasrae of the Distric) . 


Judge, Meerut. 


Mr, Narain Prasad Asthana, for the Appel. 
lante. 


- ’ Messrs Katlas Nath Katju and Indu Bhu- . 


shan Banerjee, for.the Respondents. 


JUDGMBENT,— This appeal must be allow-. 
ed. ‘The learnel Judge has jumped too 
soon and tried to sub things rather 
fine. It is quite (rue that the decree drawn 
up went too far in granting the plaintiff 
a permanent injunetion. The plaintiff was 
never entitled to an injunction beyond tha 
. 18th of April 1921, nor did he claim it. 
All that he wanted was relief—~it might ba 
only sentimental—against an actual trespass 
by the defendant. The defendant endeav- 
oured' to justify the trespass and failed, 
and thereupon the plaintiff sucseeded in 


. obtaining a deslaration and injunction which: 


should have been limited to the date of 
the expiration of the lease, namely, the 
18th April 1921, but the lower. Appellate 
Court dismissed the plaintiff's suit altogether 
on the ground that the plaintiff's cause’ 
of action expired on, the 
April 1921 and that the deeree granted 
by the Trial Oourt was in  exee8s of 
the relief slaimed and that the plaintiffs 
were no longer ‘entitled.on the date of 
the Appellate Court's decree to the relief 
for whieh they sued. Avything which had 
happened altering the relationship of the 
parties after thedecision of the First Court 
had nothing to do with the rights ofthe 
plaintiff under his lease while subsisting 
when the suit was brought. The ease 
must go back to the Appellate Court to 
decide оп the merita. We say nothing about 
the questions which the defendant, who 
appealed, may -still desire о fight but we 
think we ought to say thatif the plaintiff’ 
turns out, in the opinion of the Court of 
Appeal, to ba right, then that Court onght- 
to .re-eonsider the view taken by the Mansif 
as regards damages. The Munsif, while 
aesepting the plaintifi’s view of the eae, 
dismissed his claim for damages altogethor, 
This ів elearly wrong. Damages for trespass 
' are at large, but at least the plaintiff ія 
` entitled in every case to nominal damages, 
Jf a - defendant makes a bona fide mistake 
&'Oourt ought to-ba eontent to award 
nominal damags, but if a defendant - takes 
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а risk whieh be knows to be a risk and 
rersists in fighting -when he knows or 
ought ‘to know that ke ie wrong, his conduct 
ought to be measured, in some ` way, by 
the speeial damages which the Court is 
entitled to award, The measure of dama- 
ges in contrast is quite different to that 
in tort,’ In contraet the plaintiff ean only 


resover ‘the actual pecuniary loss. Ір tort 
he is entitled to  spesial damages for 
trespass to property. Cireumstances may 


aggravate the plaintiff's grievance, and ean 
only be dealt with by some speeial sum 
whish is awarded partly аз в solatium and 
partly -in jéerrorem to the other persons 
who may be disposed to aet as the defend: 
ants have done. 

As regards 
order will be to 
apppeal abide the result, 
case with that direation. 

N. Е, ; 


возів we think the right 
make the sosts of the 
We remand the . 


Case remanded. _ 


PATNA HIGH COURT, 
Oivin Review No. 3 or 1922. 
May 19, 1922, 

Present:—Sir Dawson Miller, Kt, Ohief 
Justice, and Mr. Justice Coutts. 
RIJAN THAKUR—AprLioant 

versus 
OHARITAR THAKUR —Орровіте Party. 
Appeal—Appeals by different appellants from same 
judgment—Oopy of judgment, filing of, with each 
memorandum, necessity of. 


Where there are several appeals from the samo 
judgment by different appellants, each memorandum · 
must be accompanied by a copy of the decree in 
any event and a copy of the judgment appealed 
against, unless for some reason or other the Court 
dispenses with the necessity of filing.a copy of the 
judgment with the memorandum of appeal in any 
case, [p. 687, col. 1.] ` . ; | 

Mr. Nirsu Narayan Sinha, for the Appli. 


‘gant. 


; JUDGMENT. . 
Murer, О. J.—This is an applieation ask- 
ing us to review ап order- made on the Ist 
December last rejecting the  -petitioner'g 
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memorandum of appeal, 'Ttappears that there 
were four sppeals presented to tbis Court 
from the same decision. Theappellants in 
eash ease were different. The memorandra 
of appeal were presented in each.ease on the 
same day, víz., the 26th Овіорег 1921, but 
in one ease only was a вору of the judgment 
appealed against filed together with the 
memorandum of appeal, At the same time 
in the other three eases a petition was pre. 
sented asking thatthe copy of the judgment 
` might be dispensed with in those three oases. 
Under the rule of the Civil Procedure Oode 
it, is provided by О. XL, r.'l, that the 
memorandum of appeal shall be accompanied 
by а eopy.ofthe decreas appealed from, and, 
unless the Appellate Court dispenses there. 
with, of the judgment on whioh it is founded, 
It ie, therefore, quite clear ‘that before the 
memorandum can be properly presented it 
must be aecompanied by а вору of the deeree 
in any event and a copy of the judgment 
appealed against, unless for some reason or 


other the Appellate Court dispenses with the, 


necessity of filing the judgment. So far as 
this Oourt is consernad it has always been the 
prastice that. where thera are several appeals 


from the same judgment by the.same appel- : 


lant he should be permitted to file one copy 
only of the judgment with the memorandum 
in: one of his appeals and that there need he 
no further copy sesompanying the memo. 


randum in the other eases, but where there ` 


are different appellants we have always 
insisted upon the rules being eomplied with 
in their entirety, there being no obvious 
reasons why the Oourt should dispense with 
the neeessity of Яав а copy of the j adgment 
with the memorandum of appeal in eash 
ease, By the rules of this Court it is provid- 
ed in Ohapter 
same appellant wishes to prefer more tban 
one appeal against a judgment goverhing 
more than one  oase the Registrar may 
dispense with the production of more than 
one вору of judgment, andit has been the 
practises of the Registrar in such oases to pass 
an order dispensing with a .copy of the 
judgment except in ope -of the appeals, 
where there are morethanone, presented by 
the same appellant, THat rule, I eannot help 
thinking, is well-known to pour. in 
this Oourt. On the 27th June 1321, 

appliestion was made and came Batore.. E 
Bench asking the Court to dispense with а 
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copy of the judgment in one or more of several: 
appeals arising out of the same judgmen: 
where the appellants were differentand on 
that occasion we distinstly said, in reply to 
an argument on behalf of the applicant that 
even in eases where there were more than ore 
appellant appealing from the same judgment 
it was not nesessary for more than one eopy 
of the judgment to be presented in respeat 
of ali the appeals, that thereis not and 
never has been any prastice tothis effeot in 
this Court. The learned Vakil applying 
on behalf of the petitioner to-day states that 
in eertain eases in this Court he has ‘been 
granted the indulgenes even where the 
appellants were not the sams. No easee, 
however, hava been brought to our notiee 
in which that has been done and even 
assuming that .he mayon one or possibly 
more than one oasasion hava obtained that 
indulgence whieh clearly he was rot entitled 
to, unless there were some spacial circum 
stanees of which we know nothing, that 
does not mean that there evar has been 
any such praetíca in this Court, "The prastise 
is elearly indieated in our own rules and it 
arises ont of the roles laid down in the 
Civil Procedure Oode and so far as my 
experience goes. it has been invariably follow- 


,ed. 


What happened in the present ease ia 
this: in one of the appeals, as already atated, 
the deoree and judgment assompanied the 
memoraodum of appeal, In the other three 
cases no judgment was attached to the 
memorandum of appeal. The memo- 
randum of appeal in eaeh of the other cases 
was dated the 26th October 1921, the last 
day of the limitation period, and no steps 
were taken before the 29th November 1921, 
to filaa sopy of the judgment. When the 
matter came before the Registrar, on аррііва. 
tion made to him, he referred to the praetice 
and the rulinga of this Oourt and said that 
separate eopies of the judgment ought to 
have been filed. Нә considered that the 
memorandum of appeal was out of time and 
he .réferrad the matter to the Bsnoh for 
orders, That was on the 29th November. 
On the lst Deoamber the matter same before 
the Beneh and even then no steps had bsen 
taken to obtain the jadgmoant and to file it 
with the memorandum. I quite agree that 
under the Oivil.Proosdare Oode the Appellate 


'Oourt has power to dispense with the filing 


T 628 | 
PARCOTAM DAS KOLAPURI ©, LACHMI NARAIN. 
of the judgment. Bat the groucd upon 
whish -tbis Court will dispense with the 
judgment Las been eleatly Jail Сото and 
ie, І eannot help thinking, fally uuderstool 
‘and appreciated by the practitioners of this 
Court. Accordingly when the matter озше 
before us on the lst December we rejested the 
appellant's memorandum of appeal, 


. We are askad to review that order aud t» 
restore tho esse. Ib appeara to me that, 
in view of the prastico which has continued, 
the appellant is notentitled to any indulzenss 
merely because at the {ime of presenting his 
memorardum of appeal he bas also filed a 
petition asking that he may be allowed to 
dispense with the Bling of в ө>ру of the 
judgment. Не knows, or-he ought to kaow, 
perfeotly well that in а 08283 sush аз the 
present that isa request which the Court 
will not grant, and, although his memo- 
ranjum of’ appeal may uo} neesssarily he 
time-barred b3eause the Ocurt has the power 
subseqaently to enable him to attach a ору 
of the judgment to the memorandum of 
appsal, nevertheless, if the Court does noct 
makesushan ord»r, then he takes the riek 
and his appeal is not presented in assozdance 
with the roles laid down either іп tha Civil 
Prosedure Code cr by the rales of this Cour'*. 


It is urged bofore us to day that thelearned: 


Regisirar-did not on the 29.h November. 
consider the applisation for an extension of 
time whish 16 iseaid was put before hin 
verbaly. Hcwaver that may be, the learned 
Registrar referred the matter to the Benah 
and when the matter came to the Baneh itb is 
said that a further verbal application, al- 
though thera was no written application ia 
the form of a petition, was mada to the Bench 
to give farther time to file the copies of the 
judgmentr. If that is 80, and speaking for 
myself Ihave no recollection of what astually 
took place on that oeen:ion, it is obvions that 
at that time the Bench considered that the 
application to file copies of the judgment out 
of time was not a bona fide one, or one whic, 
if made, entitled the applieant to have апу 
further time in the cirennstanses, The 
eireumstanees whieh are put forward to-day 
show otsolutely nothing new whish was not 
before the Court or whieh may not have bien 
put before tko Court on the pravious otc1sio?, 
and on this ground I think we ovgit not 


to entertain this applig.tion for review,-bat, - 
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however unfortunate it may ba for the peti- 

tioner, we ought to reject his appl'eation. 

Ве has only himslf to blame if he delibarate- 

ly refuses to comply with the rules laid 

down. . ' 
Covrr?, J, —I agree. 
N. K. É 


Aprlécatton ve;ccte 1, 





ALLAHABAD HIGH COURT.. 

. Eroon Civic Apprat No, 703 or 1921. 
Joly 21, 1922, 
Present: — Мг. Justise Ryves ani 

. Mr. Jsstise Stuart. - 
PARSOTAM DAS KOLAPURTI AND 
.O1H ERS — DEFENDANTS — ÁPPELL&NT4 
versus 


LAOHMI NARGIN AND OTAERS— 


PLAINTIFF3— RESPONDENTS, ' 
Contribution—Suit by several plaintiffs —Dismissal 
with costs—Cost realised from one plaintiff —Contribu- 
tion by others—Implied contract, x 


Where two or more persons join in an attack or 
in а common defence іп an action, there. is at least 
an implied contract that they will share the gain 
or loss, and in such a case they must pool the gains 
or ‘jointly pay the losses. Uonsequently, an un- 
successful party is entitled to contribution for costa 
from a co-party when he has had to pay the whole 
of it himself. Bat waon defendants toa suit have 
different, antagonistic, and exclusive defences, there 
can be no such contribution unless there is a contract 
or some equity between them. .[p. 692, col. 1.1 

Shakul Kameed Alim. Sahib v. Syed Ebrahim 
Sahib, 26 M. 873 and Ram Sarup v. Baij Nath, 53 Ind, 
Oas. 324; 48 A, 77; 18 A. L. J. 872; 2 О, P, L, R. (А.) 
293, followed. $ 

Merryweather v. Nivan, (1799) 1 Sm. L. О (12th 
Ed.) 448 at p. 457:8 T. В. 185; 16 R. В. 810; 101 Е. 
В. 1887, Palmer v. Wick Steam Shipping Co. Lid., 
(1894) А, С. 818; 6 R. 245; 7L'L. T. 163; Nihal Singh 
v. Collector of Bulandshahr, 33 Ind. Cas 165; 88 A. 
237; 14 А. L. 1.215, Muhabir Prasad v. Darbhangi 
Thakur, 61 Ind, Cas. 697; 4 P, L. J. 456; (1919, Pat. 
283, referred to 

Dearsly v. Middleweek, (1881)18 Ch D. 286; 50 L.J. 
Oh. 777; 45 L. Т. 404; зо W, R. 45, Wilson v. Thomson, 
(1876) 20 Eq. 459; 4& I» J. Oh. 527; 28 W. R. 744, 
Fukire v.. Tasaddug Husain, 19 А. 462; A. W. N.- 
(4897) 107; 9 Ini, Das. (м. в.) 297, Abdul Wahid 
Khan v. Shalukha Bibi, 21 0.490; 21 I, A. -26; 6 
Sw. P, ©. J. 399, Rafique & Jackson'a P. O, J. No. 134 
10 Ind. Dac. (N.8., 96: (P. C), Миша ‘у. Jagan- 
nath, 6 lad, Саз, 634; 34 A. 535; T А. Li J, 20, 


/ 


‘slimple. 
' Khedn Ram were’ 
brothers. 
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Siva Panda v. Jujusti Panda, 96 M. 599; 12 M. L. 
J. 18,- Punjab v. Pitum Singh, 6 N. W. P. H. б. 


В. 192, discussed. 


Quiere. — Whether contribution would be allásed 
in the case of unsuccessfui co-plaintiffa who brought 
the guit knowing: that" they had no cause of action. 
Гр. 692, col 17] 

Sesond appéil : froin,” a desroe of. the Dis- 
triet Judge, . ; Вепагев, Л 





“Messrs, Paani “Lal Banerji and "Hurnandan 
Prasad, ‘for the Appollante. 


Мн. 1фаї ‘Ahmad, Фог the’ Kaposhi " 


us “JUDGMENT: 

, RISES, J.— The, fasts - of this eare are 
Jamna -Prased, Gharib Daa and 
three . separate Hinda 
The rons aiid grandsons. of Jamra 


3 ` Prasad, (now plaintiffs responden's) aad the 


sons of Gharib Dar, (now defandan's- 


- appellants) sombioed together to bring a snit 


` against the sous of Kheda Ram. 


` both the lower Oouris, 


` lion between joint tort-feasors, 


They 
were unsucessefal both in the Trial Cou't 


“and on appeal in this Court, oni their anit 


and appeal were diamiseed with sonic, 
Shortly afterwards,  dissensions arosa 

betwesn the plaintiffs and the defenzanta, 

and the deeree holders (defendauts in that 


‚ suit) siding with the present defendante,' 


resovered tha whole of the costs from the 
plaintiffs, 

The plaintiffs -now.. aue to resov.r from 
the defendants half.of the eosta, tho whole 
of whish. they had ‘to pay, The main 
defenae was that the defendants had paid 
their. half share. This was disbslieved by 
who decreed the 
suit, i 
In. the Courts below, although the plea 
was not taken spesifically in the written 
statement, it was allowed ‘to ba argued 
that the suit was not maintainable on the 
ground that, there is no right of contribu- 
This plea 
was based on the well known ease of 
Merryweather у. Nigan (1), desided as long 
ago 88.17.9 Љу Lord Kenyon, The rule 
broadly ‘aid down in that sase has been 
modified by . szbsequent decisions іп 
England, vide’ Mer:yweather v. Nigan (1). 
The cate, however, e was- considered in 


.Q ато 1 8m. T С. (15th. h Ed) 448 at p.467; 8 
à В, 186; 16 КЕ, B. 816; 101 E, R. 1587, .. . 
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Palmer v. Wick Steam Shipping Oo. LH: 
(2) by the Honse of Lords. In that ogra 
the family of & man, who had been Killed 
.by the fall of a block which was part 
of the ship’s tackle, while unloading the 
vessel, ‘brought two suits (in Saotland) 
for damages: (1) against the Shipping 
Company for negligenee in eupplying weak 
Чавке, and (2) ‘against Palmer, a stevedore, 
for negligence in using the same, Tha 
two suits were eonsolidaíel, and on the 
finding of the Jury against ths defendants, 
a-joint decree was passed against them 
“The whole 
amount was paid by the Shipping Company, 


: who ‘then brought this suit against Palmer 


for eontribution of half the damages and 
half the oosts.: The Trial Court dismissed 
the suit on the ground that the Shipping 
Company “being joint wroag-doera with 
Palmer, had no ground for relief’. On 
appeal this judgment таз set aside, and 
the Company's ‘suit was desreed in fall, 
and this was affirmed by the Houge of 
Lords, on the ground that ths "Company's 
claim rested on a decree which created a 
civil debt. 

The words which I hava italieised aro 
taken from:the head-note, and appear to 
be based," more particularly, on’ the 
obserta*ions `of Lord Watson. Lord 
'Halebury, while conenrring in dismiss- 
ing the appeal, ‘seems to ` have 
doubted "whether i England the (rans. 
mutation of the euse of ‘astion isto a 
judgment (in India, adecrea) would prevent 
the application ‘of the 'prineiple of ` Merry- 
weather v. Nigan” (1) although he eoneurred 
generally in Lord Hersohell's opinion of 
that :case. 
` The appellant’s case was argued mainly 
on -the ground: that Merryweather ү. Nizin 
(1) was conelusive. Lord Hoersehell said:— 
“It is not founded on апу prineiple of 
justise or equity оѓ even of publie policy 
which justiflies its extension to the jaris- 
prudence of other countries”, although he 
thought it was ‘too late to question it in 
Hogland, &— - 

“It seóms to me, tharefore, very doub!fal 
whether we.should -apply it in Ladia; The 
simé view was suggested in the case of 
Nihal Singh v. Collector of Bulandshahr (3°. 

(2) (1894: А. О, 818; 6 R. 245; 71 L Т, 163, 

(8) 88 Ind, Cag, 160 38 Д, 287; 14 A, Lads 905, - 


-. 
penpan we 


‘feasors. 
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Resently 16 .has “bsen held in the ense of 
Mahabir Prasad v. Darbhangi Thakur (4), 
that the rule as therein modified ia applic. 
able in this sonntry, It is, however, 
unnesessary for us to decide the point, 


' because it has been held by the Court below 


ав а fast, that the parties wera not tort- 
The Distriot Judge finds that they 
were simply “ unsuccessful litigants, not 
eriminala”’. 

There remains, however, a still broader 
question which* has been argued before ua 
at sonsiderable length, It is urged that an 
unsuecessful party cannot, at all, enforee 
eontribution by suit against another un- 
sucoossful party, and this is said to be the 
rule prevailing i in England, and is supported 
by the oase of Dearsly v. Middleweek (5), in 
whioh Fry, J., said: "I skall fcllow the distum 


- whioh has bsen sited to me from the Court of 


Appeal in Real and Personal Advance Company 
v. MoOarthy (6) and hold that a defendant 
cannot proceed against & co-defendant for 
eontribution in respect of costs to which both 
are equally liable.” That dictum appears in 
the judgment of Sir George Jessel, on page 
368 [Real and Personal Advance Company v. 
MeOarthy (6)] of the same ‘volume and ia in the 


following terms :—" This isa Common Law 


astion, and at Common Law thereis no anch 
thing a3 apportionment of costs. There is 
an apportionment of sosts in equity, but it is 
of quite a different kind—it is an apportion- 
ment of costs between different claims,” 
Reference is also made to the ease of 


^ Wilson v. Thomson (7). in whieh Sir Charles 


Hall V. O., said: “The plaintiff munt 
have eosts Rn both the defendants, but 
I consider that Timms is the person whose 
miseonduct has brought about this suit, and 
І should like to make bim bear the costs as 
between himself and Thomson if I have 
jurisdietion to do во, It has been suggested 
that 1 should order the plaintiff to pay 
TThomson's costs, and give the plaintiff those 
eosts against Timms, but I will not imperil 
the plaintiff in that way. He may never ba 
able to recover anything from Timms, 


2 öl Ind. Cas, 697; 4 P. L.J. 486; (1919) Pat, 
(5) (1881) 18 Oh, D. 286; 501, J. Ch. 777; 45 D. T, 
404; 80 W. Е, 45, 
(6) (1881) 18 Ch. D. 382; 45 L. T. 116; 80 W, R, 


o (1875) 20 Eq. 459; 44 I, J, Oh, 027; 28 ҮГ, B, 


ШЫ 
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“own benefit, 


- portionof those aosts, 


(1999 


Besides, I haye held the plaintiff to be 
entitled to costs against "lhonison as well as 
Timms. Relief cannot ordinarily be given as 
between eo-defendants, І think, however, 
that I have jurisdietiou to . declare that costs, 
whieh the plaintiff may. recover from 
Thomson, shall be re-paid to Thomson by 
Timms." 


Having regard to: this ruling, it’ 


Ne 


is argued that unless the Oourt direate, in - 


the suit dtself, how the вовів are to be paid 
by the parties inter se, they «annot elaim 
contribution by a separate suit, 


Various eases from the Indian Law Reports . 


have also been cited. Fakire v. Tasadduq 
Husain (8), That was a suit for sontribution 
by one defendant against -his  co-defend- 
ants, and it was dismissed on the ground that 
it “Jay upon the plaintiff to show that thera 
was either some contrast between him and 
the defendante, or aome equily which oreated 
a duty on these defendants to contribute to 
the eosts in question as between thamselves. 
Apparently the plaintiff and defendants here 
were wrong-doers. They were holding on to 
property to whish the plaintiff in the former 
suit was entitled, and to whieh they, cr 
either, or any of them, were not entitled, 
Eash was acting independently aud for his 
and setting up a title against 
the plaintiff to the former suit which was 
independent of,and separate from, and in- 


consistent with, the title set up by the other 


defendants. Their claims were mutually 
exelusive. 
them, One was not acting as the servant of 
the other; and there was noequity between 
these persons whose cases were antagonistic 
fo eash other." In coming to this eonelusion, 
reliance was placed on the observations of 
their Lordships of the Privy Oouncil in the 
ease of Abdul Wahid Khan v. Shalutha Bibi 
(9) where their Lordships say:— Їп the 
present appeal the defendant claimed to be 
allowed а proportion of those eosts on the 
ground that the plaintiffs had got the benefit 


of the reversal of the deoree of the Judicial 


This is not a ground for 
- plaintiffs liable for 
The: proceedings were 
taken by the defendaht for his own benefit 


Commissioner, 
making the 


( (8) vun" 462; А. W. N, (1897) 107; 9 Ind. Dec. 
N, 8.) 

(9) 210. 496; 211. А, 20; 6 Sar. P. с. J. 899; 
Rafique & Jackson's P, О, No, 134; 10 Ind, Deo, (N. в.) 
961, (Р, О,) 


There was no eontract between ` 


any . 
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and withoub any anthority, express or implied, 


from the plaintiffs; and the fast that the 
result was also a benefit to the plaintiffs does 
not oreste any. implied contract or give the 
defendant any equity to be paid a share of the 
costa by the plaintiffs." ' - 


The next oase relied upon was the саве 


of Mulla v. Jagannath (10). That also 
was а suit for contribution among во 
defendants, and this Court dismissed the suit 
following the English case of Dearsly. v. 
Middleweek (5) ,holding that the mere fast that 
a joint deorece was passed against all. the 
defendants for costs did not prove conolusively 
that if one of those defendants paid the 
whole of the costs, he would have an absolute 


right to get eontribution from his во. defend. 


ants, but that it would be necessary to 
prove some contraet or equity between them. 
I confess I do not. quite appresiate the ratio 
decidendi. But the fasts are not fully stated. 
Itis interesting, however, to eontrast this 
case with the ease of Siva Panda v. Јијші 
Panda(11), which жав quoted in argument in 
that sase but is not referred to in the judg- 
ment, 
recover а sum of money and eosts jointly 
against two defendants. Defendant No. 1 
did not defend the suit and’ proceedings were 
taken.against him ez parte. Defendant No. 2 
defended the suit unsucsessfully, and a joint 
decree was-passed agPinsó both, whieh was 
satisfied by defendant No. 2. На then 
brought ..this suit against his] eo-defend- 
ant for contribution for half the amount paid 
by him, whish inoluded half of the costs. 
The Trial Court dismissed the suit on the 
ground, that‘ ‘the present defendant had no 
interest in that case. The foundation of the 
action thus fails." This was a Small Cause 
Oourt suit and an application in civil revision 
was taken to the High, Court and eame before 
Davies, J., who reversed the Trial Oourt and 
decreed the . suit. On appeal under the 
Letters Patent, Benson and Bashyam Ayyan- 
‘gar, JJ., dismissed the appeal. They held 
that the production of the judgment and the 


. deeree in the former suit, and the certificate 


of satisfaction by the plaintif alone, gave him 
а. prima facie саве, buf they went on to say, 

"ik will, of course, be open to the party from 
whom eontribntion i is sought, to plead and 
establish, that, as between the joint-dobtors 


(10) 6 Ind, Cas, 684; 82 A, 585; 7 A, І, J, 720, 
(11) 25 M. 699; 12 M, L. Je 18, 
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the plaintiff is solely liable to the debt, or 
that he is not equally liable with the 
plaintiff, or that both being joint tort-feasors 
in a sense in whish on public grounds the 
right of eontribution is negatived, that the 
suit is not maintainable.” Another oase, 
which has been strongly relied upon is the 
ease of Punjab v. Petum Singh (12). That 
case, however, and the cases whieh have 
followed it, can be left out of sonsideration, 
as they have no applieation whatsoever to 
the present ease. There, eeveral persons 
were jointly liable to pay a sum of money. 
The sreditor successfully sued one of them 
for the whole amount and resovered it with 
costs. This person then brought a suit for 
soutribution against the other persone, who 
were jointly liable with him to pay the debt, 
to ecntribute their share. both of the original 
debt and of the costs which were inaurred in 
This Oourt 
held that the plaintiff was entitled to recover 
a proportionate share of the debt, but was 
not entitled to reeover any of the cosis. It 
was there raid: “When a joint debt iac 
incurred, it is in sontemplation of the parties 
that it will be paid without suit, Although 
every one of the persons who may be under 
the joint liability must ba presumed to 
engage to contribute his fair share to its 
satisfastion, they are not to be presumed to 
engage to pay their shares ‘of the eosts of 
litigation to whieh they may not be parties, 
and over which whether it be more or less 
protracted they may have no sontrol If 
persons, who are undera joint liability, 
are jointly sued and a deeree passes for 
the debt and costs against both of them, 
each being under a joint liability in virtua 
of a decree, is bound to eontribute, in respec 
both of debt and sosts, his share of the 
decree. Where only one of several eo-soa- 
tractors is sued, he cannot eall upon his 
Go-contrastors to eontribate to the costs 
of the suit.” This extract from the 
judgment is enough to show that it haa no 
application here. 

An examination of all these and other 
eazes leads me tothink that the proposition 
propounded by Mr. Peary Lal Banerji that 
one party ean never recover contribution for 
вовёз against another party, who joined with 
him in the litigation, is put mush too 


(12) 6 N. Т.Р. H,O, B, 19 
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broadly, if indeed, it is not altogether 
inadmissible, ’ 
. 'I bavenot been able to find what is the 
underlying principle whieh prévents an 
unsuesesBÍul party getting eontribution for 
costs ‘from ac)-party when he has had to 
pay the whole of it himself. I think thera 
must be some idea, more or less, ‘analogous 
to that underlying Merryweather vi Nizan 
(1), namely, that the defending of a sussessful 
suit was in itself something in the nature 
ofa'tort. `1 think ‘this must be sò, because 
in the numeroüs cases whish I have oxamin- 
ed in whioh the question of the right to 
aontribution for costs in any of the. various 
forms in which it haa arisen, a reference 
` Ћаз ` ‘almost ‘invariably been made ~ to 
Merryweather v. Nizan (0). However, bethat 
as itmay, I find on examination, that in all 
these «ases the question has arisen batween 
во defendants, ‘and the only rule of paratiee 
in England whisk I can find on the subjast is 
Bəb` out in the English ' ‘Annual Prastics”, 
1920, at page 1199, in | the notes ta О, LXV, 
г. 1 where it is said: “А defendant, itseeme, 
cannot enforoa by astion sontribution for oosts 
agaiosh а ео: ‘defendant, Dearsly v. Middleweek 


(5), bnt he can do so in the original 
action, Newry Salt Works Co, v: Macdonsll 
(18).” ‘Nothing is gaid аз to sontribution 


between eo-plaintiffs, ani I think the reason 
is fairly obvious, Where two ormora persons 
join in an attack: or in a sommon defanae, in 
an action, I think thera is at least an implied 
eontrast that they will share the gain or the 
loss. I think equity at апу raje will infer 
Bush a contract. I base this Opinion on the 
$3838 already quoted, Punjab ү, Pelum Singh 
(12), and the House of Lorde case. Iadesd 
I dannot differentiate thia сазе Ёсіп that of 
an ordinary firm of partners suing, or baing 
‘sued aa such. ' [n suash а заве i5 is obvious, I 
think, that the partnership must pool the 
Bains or jointly pay thelosses, `> 
А Bat thes» easas show that it may often 

happen that the defendants to a‘suit may 
have diffrent, antagonistic ‘and exolusiva 
dsfenees, and that in such a case, in the 
&baenoe of a eontraot ог some equity between 
them, there will ba no. contribution. I dadaos 
from: a'l these eases three rules whieh may 
be set cut in three simple illustrations; — 

(1) The plaintiffs are all in‘the same boat 

(18) (1903) 2Ir. R 454; 87 Ir, L Т, 97; 7 lr 


Hi . 46 (] 
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Their objeets, aime and 


juling together. 
intere, identical ‘and 


interests ara ex mecesstóu 
mutual, | 
` (2) The defendants, on the other hand, 
are persons who havé Баеп pushed into the 
same boat whether they like it or not, and if 
their intoreats are adverse inter se, they cannot 
pull together, and, in this eas», sontribution’ 
may not be allowed. ` 

(8) If; however, `+һе oosupaunts of tha 
plaintiffs’ boat are pirates, out ona marauding 
expedition, then it may be that under the гаїв 
of Merryweather v," Nitzan (1) or on ground: 
of publie policy, the Odurts will not help 
tham to get sontribution among themselves. 
But it is. unnesessary -to ‘deside this 
po' nb, 

I now cme to the cases on the other side, 
the first of whith is a ease desided by a 
Benoh of this Court, Kíshna Ram v. Rakmini 
Sewak Singh (14). Thera the plaintiff, along 
with other persons, eaused ‘certain property 
to be attached and put dp for sale. Snb32- 
quértly this attachment was set aside with 
gost’, and tho plaintiff had to pay the whole 
of the возів. ' He ened for contribution, The 
two lower Courts dismissed his suit on the 
ground that “ав the attachment was a 
trespass; he could. not obtain sontribution", 
I take this to mean that the Coarts held that 
the porties wera joint tort-feasors, This 
ease was decided seven years before the 
House of Lorde had eommentel оц Merry- 
weather v. Niwan (1)'and the ‘learned Judges 
(Mr. Justica Straight prasiding) - seem to 
have decided -the ease on the assumption. 
that the rule in: Merryweather v. Nixan 
(1), as explainel and qualified. by later 
Qesisione, was applicable; Having explained 
this, the learned Judges go on бо say: — 

“Adapting it to tbe- cireamatanses of the 
present ease, 16 is obvious that thera is no 
evidence to show that the: plaintiff, in 
attashing and advertising the four villages 
for sale in: exesution of his desres against 
Ajudhbia Prasad, knew “he was ‘doing an 
illégal aot—inieed the: inferences ‘are all. 
the other way, Oozsequencly, he was,in our ~- 
Opinion, fully entitled in law- to maintain the 
present suit, and to resover'from the ‘defend. 
ants the proportionate &mount of the 'ecs'8 
whish he hed to ray for gelo. 

(149 A: 221; A. wW. N. 1887) ` 3: 35 Ind. Dec. 
(хв) 581, . . 
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The word “consequently”, whieh I avo. 
italicised, seems to indicate that ^in the 
Oourt’s opinion, unless the -rlaintiff 
came within the rule of Merryweather v. 
Nigan (1), as modified up-to date, there 
was nothing else to bar his suit, This 
ease, so far as I know, has not been over- 
ruled, and is an authority in favour of the 
respondents. The ease of Shakul Kameed ` 
Alim Sahib.v. Syed Ibrahim Sahib (18) ів 
also in point, 

In my opinion, therefore, this suit was 
rightly deoided, and I would dismiss the 
appeal. 

After I had prepared this judgment and 
taken considerable time and trouble in 
examining authorities, I stumbled upon the 
ease of Ram Sarup v. Baty Nath (16), That 
ease is exaetly in point, and if it had basn 
referred to in argument, or if I had been 
fortunate endugh to discover it earlier, it 
would have been unnecassary to do more 
than dismiss the appeal relying on that 
desision. However, it is satisfactory to find 
that I have independently arrived at the 
same oonelusion as my brothers, Gokal 
Prasad and 8. M. Sulaiman. 

. STUART, J.—I concur in the order proposed. 

By тнк. Oourt.—Appeal dismissed with 
eosta. 


N. E, & N, Н, Apreal dismissed. 


(15) 26 M, 373. 
(16) 58 Ind, Cas, 824; 48 A. 77; 18 A, L, J, 872; 2 
U, P. L, В, (A.) 299 
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In matters of inheritance the Qureshis of Taragarh, 
Tahsil and District Gurdaspur, are governed hy 
their personal law and nob by the general custom of 
Punjab agriculturists. Гр. 694, coi. 2 ] 

Muhammad, Bakhsh у, Ram ‘Singh, 140 P. L. R.190?, 
Barkat Ali v. Sultan Bibi, 38 Ind. Cas, 787; 19 P. R, 
1916; 82 P. W. В. 1910, distinguished. 

„шам Singh v. Yaqub Shah, 5 P. E, 1998; 69 P. L. 

. 1906; 26 P. W.'.R. 1908, Muhammad AW v. 
а Ikram, 11 Ind. Oas. 63; 63 Р, В, 1911; 
: 194 PL, В. 1911; 171 P. W. R. 1911, referred ta, 


Second appeal from са decree of the 


Distriet Judge, Gurdaspur, dated the 28ih 


January 1918, modifying that of the Sub. 
ordinate Judge, First Class, Gurdaspur, dated 
the 81st July 1917. 

Mr, Badri Nath Kapur, for the Appellant, 

Sheikh Niaz Mohammad and Mr. Shamair 
Ohand, for Mr, Sagar Ohand, for the Respond- 

enis. 

JUDGMENT.— The question for decision 
in this певопа appeal is whether by enstom the 
plaintiffé, Qureshis of Teragarh, Tahsil and 
Distrieé Gurdaspur, are entitled to susseed 
to the ancestral landed estate of Imam Shah, 
deceased, their  sollateral in the fourth 
degree, in preference to Musammat Ghulam 
Zohra, sister of the said Imam Shah. Both 
Courts below have held that no aueh austom 
has been proved. ‘ The Trial Court dismissed 
the plaintifi’s enit for possession but the 
lower Appellate Oourt applied the rules of 
Muhammadan Law and gave the plaintiffs 
a decree for half of the land in suit, Both 
parties "have appealed and the -present 
jadgment will disnose of that of the plaintiffa 
which із assompanied by the ~-requisite 
sertifieate under section 41 (3) of the Panjab 


‘Courts Aat. 


The following are the salient fasts :— 

The plaintiffs, as already stated, are 
Qureshig, a tribe regarding whieh it has been 
said in Jowahir Singh v. Yaqub Shak (1) 
that strong proof is required of its mem. 
bers being governed by custom opposed to 
Muhammadan Law, 

The Qureshis of this village are not a oom. 
pact village community or section of a village 
community, They obtained their land 
originally'by eharitable gift. The plaintiffs’ 
family own 60 ghumaos only and are not 
sharers in the shamtlat, 

The plaintiffs are'not shown to ђе a family 
dependent on agriculture. Some members are 


. (16 P, Е, 1906; 69 P, І, E, 1906; 26 P, W, R. 
1905, eod 
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agrisulturists but the majority follows other 
avosations. 

Qureshis are not notified as an agrieul- 
tural tribe under the Punjab Alienation of 
Land Act in the Gurdaspur Distrieé and do 
not appear in the riwaj-t-am, 

* Four instances alone of Qureshis following 
ihe rules of custom in matters relating 


direetly or indirestly to inheritances have 


been put forward, one of whish only, No, 4 


below, pertains to the family, of the parties, 


They are as follows ;— 

(1) In the oase reported as Muhammad 
Bakhsh v. Ram Singh (2) it seems to have 
been assumed that Qureshis living in Gar- 
daspur villages follow eustom. The question 
in issue was the validity of a gift by a 
female. At the most this was an isolated 
admission by parties belonging to another 
part of the district. 

(2) A judgment by the District Judge of 
Gurdaspur dated 10th November 1915 held 
that Qureshis of Kalanaur town 8 or 10 kos 
distant from the village of the parties wera 
governed by custom. This judgment is not 
on the present resord and we eannot say 
whether the finding was an admission or 
otherwise. The learned District Judge whose 
decision is now under appeal has cean it aad 
notes that his predesessor in that case by 
an obvious error, referred throughout the 
judgment to the parties as Sayyade, a fast 
whieh indieates the possibility of misunder- 
standing and would detraot from the value of 
the judgment ав an апіћогіёу. In any ease, 
where the presumption against the adoption 
of eustom by Qureshis is so strong as it hai 
been ruled to be, an instanee from so far a 
distance is not of mueh prastioal assistanae to 
the plaintiffs. 

. (3) Ramzan (P. W. No, 5) of Kadian wali 

a village.i 5 kos from Taragarh has stated, he 
гаре a Qareshi, that оп the death of his 
unele, Imam-ud-Din, the latter’s daughter, 
who was married to a man of a village 8 or 9 
kos distant was entirely exeluded from 
inheritanee by Imam-ud- Din's, brothers. The 


witness ealla Imam»ud-Din “his unalo” but: 


does not gay that he himself was one of the 
heirs. Heis not supported by any document 
and it eannot be said that the bast evidence 
available of this instance has been given, 


(2) 140 P, L. В, 1902, 
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Secondly, the remarks ‘made above under 
(2) apply here with greater forca.. Thirdly, 
Ramzanstates that Qureshis ате properietors 
of Kadianwali.’ Fourthly, Shah Nawaz 
(P. W. No. 6) a Qareshi of the same_place, 
called to support the story about Imam-ud: 
Din’s daughter admitted that -he' knew 
of no instanee in whioh ' 'a sister ` ` got no 
share,” 

(4) Musammat Shehr Bano, widow of Mir 
Hussain, brother and unelo of віх of the present 
plaintiffs, is said to have ‘sucseeded to the 
whole of his estate. There is no evidence of 
when Mir Hussain died and thus it is 
impossible to be certain that this instanee 
about which too there is no dosumentary 
evidense was uot manufastured for purposes 
of the present litigation, The plaintiffs 
have made Musammat Shebr Bano а detends 
ant. 

Practically the only ud déoieion on 
whieh Counsel for the: plaintiffs is" able to 
rely is Barkat АН v. Sultan Bibi (3). 
Where it was held on facts which do not 
apply in the present casa that Qareshis of 
the Jullandur District follow enstom. He 
has sited also Jawahir Singh v: Yaqub Shah(1) 
and Muhammad Ali v. Muhammad Ikram (4) 
but these are more against him than in his 
favour, 

For the respondents a number -of р 
rulings have been quoted to show that 
Qareshis in various other parta of the 
proviuse have baen held not to follow custom. 
It is unnesessary to detail tham. They are 
веб out on page 23 of Ellis's Notes on Punjab 
Custom (1917 Editioun) with the rest of the 
case law which makes it clear that nothing 
сао be presumed in favour of the plaintiff's 
eontention, t 

In our opinion tha onus was rightly laid’ 
upon th» pleintiffa to prove that thay were 
governed in matters of inheritanca by the 
general eustom of Panjab agrisulturists, and 
the decision of the Courts below that they 
have failed to discharge that onus was per- 
feetly sorrec’, The bast proof of a sustom 
js evidenee of its having been followed and 
the plaintifia here have been able to produce 


m 88 Ind. Cas. 787; 19 P. E, 1916; 82 P. W. R. 


a" 11'Таа Cas, .63; 63 P. R. (1911; 194 P. І. В, 
p 171 P. W: R. 1911, 
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merely three doubtful instancas from dis- 
tant villages and nothing at all of any 
reliability from near home, 
We consider that the appeal must fail and 
‘ibis dismissed with costs, 
Z, E, Appeal dismissed. 
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Mr, О.Р, Ramaswamt Atyar, Advocates 
General, and Messrs, К. Rajah Atyir, К. 
Krishnaswami Iyangar ond T, Kumarasumiah, 
for the Appellant. 

Messrs. Kéng and Partridge, for the Respons 


dent. 
JUDGMENT. 
Warris, C. J.—' This is an appeal from an 


' ,.erder of Phillips, J. refusiog leave to file a, 


MADRAS, HIGH COURT. 
Оза, Sipx Appzat No, 10 ок 1921. 
^ May 4, 1921, 
Present :-- Sir John Wallis, KT., , 

Chief Justiee, aud Mr. Justice Krishnan, 

t Rajah V. MUTHU KRISHNAYA- 

OHANDRA BAHADURC-—DEFENDANI— 

APPELLANT | 
teraus 
W, H, NURSE—PzarsTIEF No, 1— 
| RESPONDENT. 

Vakil—Fees—Vakil whether can refuse to go om 
with case for non-payment of fees—Written\statement, 
delay in filing—Refusal by Vakil to file — Delay, whether 
can be condoned, 


в Although a Vakil can insist on receiving payment 
of his fees in advance, and hag a lien on his client’s 
papers and on the fruits of the litigation, as well as 
his right to sue for his fees, he is not entitled to 
refuse to goon with an action for want of funds and 
at the same time [refuse his consent to the transfer 
of the case to another Vakil, unless he has given his 
client sufficient notice of his intention not to go on, 
to enable the client to make .other arrangements, 
Lp. 696, col. 2.] 

Rowson v. Earle, (1529) 1 Moo. & Mal, 588, Lawrence 
v. Potts, (1884) 6 Car. & Р. 428, Vansandaw v. Browne, 
(1832) 9 Bing. 402; 2 Moo. & Bo. 543; 2 L. J. (N. в) 
С. P. 84; | Dowl. P. О. 715; 35 R, В. 571; 18! H. В. 
€67, Underwood v. Lewis, (1894) 2 Q. B. 808: 64 L, J. 
Q. В, 60; 9 В. 440; 70 L. T, 888; 49 W. Б. 517, relied 
On. 

Where, therefore, there was delay in filing a 
written statement on behalf of a defendant, owing 
to the refusal of his Vakil to file ib himself, or to 
consent to another Vakil.being brought on the 
record unless he was paid a certain sum of money 
towards the costa of the guit: 

Held, that the action of the Vakil was unjustified, 
and that the delayin filing the written statement 
which was due solely to the defendant having to 
obiain an order of Courtfor a change of Vakils, 
should not be used to his ‘prejudice. [p 697, col. 1.] 


Appeal from ane order of Mr. Justice 
Phillips, dated the 23rd November 19.0, in 
T. O. 8. No. 19 of. 1920 on the file of the 
High Court, passed in the exereise of ite Ordi- 
пагу Original Testamentary Jurisidiction. . 


. refusirg 


written statement whieh was ont of tix o, and 
raises & question of eonsiderable importanoeo, 
The sanse of the delay was,that the defend. 


ants! Vakils refused either to file the written 


statement themselves or to consent to another 
Vakil being brought on the resord unless 
they were paid Re. 1,000 towards the вов 


-of thé suit, which, they alleged, the defend. 


ant’ had agreed to pay at this stage of 
the case. In these cireumstances the 
defendant was precluded by the Original Sida 
Rules from filing the written statement 
himeelf or getting another Vakil to file it, 
I take the facts from the Vakil’s own 
sounter-affidavit in answer to the applieation 
for ‘a ehange of Vakil, The ehanga 
was eventually ordered by consent’ upon 
the ‘defendants’ paying the Vakil Rs. 500 
but'the written statement was then ont of 
t'me, ard, ag І have already said, tbe learned 
Judge has refuced to excuse thedelay, Now, 
I may say at onse that I have some to the 
ecutlusior, upon а eongideration of authorities 
which were roteited to the learned Judge, that 
the defendants’ Vakil: were not justified in 
themselres to file the written 
etatement in time ог to allow another Vakil 
to do so and that the defendant ought not to 
be prejudiced by tkeir eonduet. In this Court 
Vakils are allowed to set ав well as plead on 
the Original Side, and, as regards acting, 
are very much in the same position as Soli- 
eitors in England. Now itis f I think, well. 
set/l-d in England that Attorneys or Scli- 
eitors are nct cntitled to refuse to go on with 
an action for want of funds unless they have 
given their clients suffieient notice of their 
intention. to erable him to make other 

arrengements. .Therule is laid down even 
without this limitation in Observations 
addressed by Lord Westbury on behalf of the 
Privy Oounctl to a Sodicttor of the Oourt (1) 
witn reference to an Indian Appeal. "It ig 
the duty " raid Lora Westbury "cf a Solio 


` eito, who bas once underteken to ocnduct в 


(1) 4 B. L. В. 29; 2 баг, P, O, J, 638 (P, О,), 


MUTHU ÉRIEHZ2AYAOHAXDRA t, NURSE, 


sause to òarry it to a conslusion, and he cannot 
refuse to do that; duly by reason of the client 
not having complied with any application 
that may Lave Lesn made to him.” This 
was thé Old Common Law Role as stated in 
Tidd’s Practice, 9th Edition, page 86, but it 
Lad also been held by 15га Tenterden in Row- 
сп v. "Eürle (2) and by Tindal,.O, J. in 


Lawrence v, Pctis (3) and in "Vánsandau UC 


Browne | (4) that av Attorney. was entitled 
„to refuse to go on urlasa he were pub in 
funds provided: that he gave his elient 
enfisient notice of hisintention-not to go on. 
The question was again considered in 
Underweod w. Lewis (5) in which Lord 
Esher laid' down that a Solicitor ascapting 
a retainer was} bound to go on in the 
abzenca of a gocd esuse, such awa refusal 
‘by the elient. to find the money for nesescary 
disbursenients, 
hia own ecsts. These cases are entirely 
opposed to the view tha$ à Vakilis entitled 
to refaċe to take в neeescary step in the ease, 
because his own fees have not been paid, and, 
- at the ваше time, refuse his eonssnt ќо the 
transfer of thecase to another Vakil. It is true 
that on the Common Law Side an. Attorney 


could resist a change of Attorney unless his’ 


costs were paid, by whieh must be anderstocd 
his:eosts for work already doro in the astion, 
not, ав in the present гахе, as an agreed pay: 
ment towards the general o»sts of the aation, 
On:the Equity Side, a change of Sclisitora was 


allowed -without insisting on the payment of | 
aoste, and this equitable rela has been held to. 
prevail by’ гєав:п of the provisicns of ‘the | 


Judicaturà Aet, and is now embodied in О, VIL 
г. Зоѓ the Supreme Oourt Rol», but enn 

the Common Law Roly must ba read in tho 
light of the other rule : already mentioned 
that it ia the Sclieitor's duty to go on if put 
in funds to meet ont of pockst expsnsaz, І 
may further observe that the rules requiring 
pleadings to be filed - promptly were passed to 
avoid delays in the disposal of the. business of 
the’ Court and not аз`в means -of enabling 
praetitioricrs to oblain prompt pay mentof their 


(2) (1829) Moo, & Mal. 538. 

(8) (1884) 6 Car. & P, 428. 

(4) (1882) 9 Bing. 402; 2 Moo, & So- 548; 2 L, J. 
(м. в.) О. P. 34; 1Dowl. P, “0. 715; 36 В.В, 671; 181 E, 
R, 667. 

(5) (1804) 2 Q. B. 806; 64 L. J, Q. B. 60 9 R. 4:0; 
10 І. T, 888; 42 W, Е, 517. 
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‘to cue for their fees, 


whish' term did not insludo ` 


. (1932 


fees, and that noprev'ous in:tanee of their be- 
ing used for this purpose appears to have.eome 
before the ‘Courta either. in England orin 
Jndia. It is alao unneeessary and undesirable 
that they sbould be ueed for such a purposs, 
as Solicitors and Vakila are obherwise 
sufficiently protected. They ean insist on 
payment of. thair fesarin advanee and rely on 
their lien on the client’s papers and on tho 
fruits of the litigation as well ason their right 
Th:y ата also in a 
betier position than Barristers, who cannot 
sue аё all and than Ist and 2nd erate 
Pleaders who under the Legal Practitioners 
Ast, cannot resover on spacial. engagements 
unless they/are in writiog and filed in Court 
and ‘then only to the extent to which they 
are reasonable, It has also bzem urged before 
ts that we should not interfera, beeause the 
defense із a frivolons one. That, however, ia 
8 question to ba decided atthe trial. We. 
must sllow the appeal and give leave to file 
the written statement with . costa of bhis 
appeal. . ; 


KRISHNAN, J.—This appeal arises ‘from 
certain Probate proceedings onthe Original 
Sida ofthis Court. The respondent applied 
for the Probate of an alleged Will of the 
late Rajah Venugopal Bahadar, On citations 
being issued, the appéllant, the Rajah’s bro. . 
ther, filed a caveat and then the matter was 
orderded to be tried as a suit under section 8} 
of the Probate and Administration Act, with 
the respondent as plaintiff and the appellant 
as defendant. The appeal is against the 
order of the Trial Judzo refasing to grant 
extension of time to tke defendant for 
filing his written ‘statement in that suit. 

The circumstances that led to the applica: 
tion for extension ara as follows :—The last 
day under the rules ‘for filing the written 
statement in the вавә was the 186 of Novem- 
ber. It would, appear from the defendant's 
‘Vakil’s affidavit that the defendant Һай 
agreed to paya Vakl's fee of Rs. 3,000 for 
the-suit befora filing the written statement. 
By the lst of November only .a portion of- 
the monty had bean paid and, though the 
Vakils had prepared *a written statement, 


they refased to filait wittoat their - balanas 


fee being paid. The appellant had some diffi- 


-sultyiu finding the money at such short notice 
‘aud he, therefore, went and engaged another 


Vakiland.got him to filea written -statas 
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_wentin (ime- Loring thereby to sive his 
defence, 

Unfortunately for him, urdar the Rules of 
Prastica ontte Origins] tife, tlat written 
stafement o»uld not be aczeptsd as properly 
fled without an order of Court fora change 
o! Vakils and the written statement was, there. 
fore, returned and the ease pliced on the 
undefended board. Біз. Vakils on  reeord 
rcfused to give their consent to any addition 
cr change of Vakil withoat theirfee being 
paid in.fvll and by their conduct they 
effectively prevented defendant from рговвбпф{- 
ing hia defence. An application was there- 
upon made for a change of Vakils and the 
learned Trial Judge allowed it on condition that 
the appellant should pay Rs, 500 for his former 
Vakils and the money was paid. This was on 
the 22nd November. The ease ваще on for a 
hearing on -tbe 22rd, though the defendant's 
written -statement had been setually filed on 
the Ist cf November, it sould not be treated 
under the rules as properly filed til the 
order for shange of Vakils was obtained and 
was thus out of tims. The defendant, 
therefore, applied for extension of time to 
cure the defect under r, 48 of the Rules of 
Practise. lt was this application that was 
refused by the learned Judge with the result 
that the order for ehange of Vakila granted 
by h'm the previous day was rendered al- 
together useless. 

Now, it-seems to ше that the delay in 
filirg the written statement was due more 
to the mistaken astion of the defendani’s 
Vakils in refvsing to file it without being paid 
their fee in full than to any wilful default on 
the defendant's part. I agree with the 
learned Ohiaf Justise that the action of the 
Vakils wan not justifiaole and that the rales 
were not intended for the purpose of enabling 
Vakils to force their elienta to pay their fees 
at the risk of having their oases dismissed by 
the Court otherwise. The lsarned Chisf 
Justize bas dealt with this point fully and 
referred to all the authorities on it; and, as 
ш with Lim, I do nat propose to dilats on 

When, therefore, the Vakila refused to 
: ^» the written statement on the last day for 
it, I think the defendant was justified in, 
seeking the help of avother Vakil to file it 
andthe subsequent delay whioh ws solaly due 
to his having to obtain the order of Court 
for в вһарве of Vakils to enable his new 
Уак з (o aet for him -should not be used -tọ 


his prejudies, The Court having subsequent. 
ly actually ordered the shange, it seems іо 
‘me that the delay should not ba presssd 
against him, at any rate so stiirgen!ly as to 
lead to- his defence not being heard. 
Farthermore, there is the fact that this 
is a testamentary suit, the judgment in which 


‘will be-binding not only on the ‘parties Lut 


on all the world as a judgment n rem under 
section 41 of the Evidenee Ast. In susha 
case it seems to me tho Court ought to be slow 
in refusing to hear the defehee as it might 
prejudice not merely the defaulting defendant 
but others es well, 

These important considerations .were not 
brought to the notise of the Trial Judge when 
he refused the extension applied for. Though 
in matters of diseretion we should be slow 
to interfere with tke order of the Trial 
Judge, it resms to mo» that this is a 
вазе where we are justified in interfer. 
ing. 

I, therefore, agrea to the order proposed by 
the learned Ohief Justiee. 

V. N. Y. 

Ү, С, А, 

Appeal allowed. 


PATNA HIGH OGURT. 
APPEAL FROM OrtainaL Decara No. 
95 cr 1919, 

January 6, 1922, 

Present: —Mr. аз вө Das and Mr, 
Justice Adami, 

CHOTA NAGPUR BANKING ASSOJIA. 
TION, Limirep—Pcatntivg—A PPR ULANT 
versus 
BHAGWAT BUX RAI—DUEFENDANT— 
RESPONDENT. 

Contract Act (IX of 1872), ss, 16, 74—Jnterest, high 
rate of —Odurt, jurisdiction of, to reduce rate stipulated 
—Debtor's need — Undue influence. 


A Court has no jurisdiction to reduce the high rate 
of interest stipulated for in a mortgage- bond The 
mere fact аб ө ‘property mortgaged is sufficient 
for the payment of the loan advanced is not a 
ground for disallowing the- rate of interest agreed 
upon; to obtain relief, the debtor must bring himself 
within the four corners of section 16 of the Ooritract 
Аоф; because à debtor was in need of money, bit doeg 
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HAZARA SINGH ©. BUBE KHAN, 
.not follow that the creditor was in a position to 
dominate his will. . | 
Appeal from a deaision of the Speeial 
‘Subordinate Jadge, Palamau,. dated the 
9nd April, 1919. Р 
Mr. Bankim Chandra De, for the Appel- 
lants. ` AN 
' -Mesers, Sambhu Saran and Devaki Prasad 
‘Sinha, for the Respondent. f 
. JUDGMENT. 
. Das, J.—This appeal arises out of авоб 
- instituted by thb appellant Bank against the 
respondent to enforee a mortgage. bond 
exesuted: by the respondent in favour of the 
` appellant Bank. NES M 
. The only question that arises in this 
appeal is as to the interest claimed by the 
‘appellant Bank. - . 
The: bond provided that interest should 
run at the rate.of 12 per cant with 
annual rest, ~The learned Subordinate Judge 
has taken the view that the provision as 
to “the high and exorbitant rate of interest 
with stipulation for. compound interest was а 
hard and uneonseiopable bargain and operated. 
under section 74 


by way. of penalty 
o£ the Contrast Ast. I am wholly unable 
to agree with this view, Tbe learned 


Subordinate Judge is in error in thinking 
that the tendency in the modern desisiors is 
to disallow high rate of interest on security 
bonds where a property is suffisient for 
payment of а loan advansed by the ereditora. 
І ‘ову refer to the deeision of this Oourt 
in Balunkt Mahapatra v. Karopa 
(1). In that case the rate of interest was 
87 per cent. The learned ‘Judges 
thought that the Oourt had no juris- 
distion whatever to reduce the rate of interest, 
It was pointed out that the “Indian Law does 
not resognize the English prineiple of 
equity whish gives relief toa debtor when- 
ever a Court considera the rate of interest 
undply high,” "The Law of India,” as Mr, 
Juatise Mullick has pointed out in that 
ense, is that unless the debtor ean bring 
himselt within the four eorners of section 
16 of the Indian Contraet Act, he is entitled 
„to no relief." - 5 fe 
| Now, the learned Subordinate.Julge was 
aware of these deeisions, and so he tried 
to make out a case of section 16 of tke 
Indian Contract Act forthe defendant, His 
reasonings may be given in his own words: 


t- (1) 42 Ind, Cas; 680; (1917) Pat, 185; 2 P, L. W, 175, ° 


INDIAN 
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“The defendant was in nesd of money to 


meet .the expenses cf' eerisin litigations, 


The Bank was the only capitalist whieh 
sould айуапов а loan of Ra 30,000,- It is 
in evidenos that the security offered by 
the defendant was found suffisient and 
satisfactory on enquiry made by the officers 
of the Bank, The defendant, therefore, 
urges that the Bank really took advantaga 
of his position and embodied the said 
stipulation in the bond.” "a 

All that I ean say is that this reasoning 
does not convinee me at all, If this reason- 
ing be sorreot, then it might be'said that 
‘whenever a person is in need of money, 
‘the ereditor is in а position to dominate 
the will of the debtor. A oase under 
section 16 is not made out by the finding 
arrived at by the learned Subordinate 
Judge in this eame. E 

I would allow the appeal, modify the 
desree passed by the learned Subordinate 
Judge and allow interest at 12 per cent, 
with yearly rests, f : 

The mortgage desrea must be drawn йр 
by the office in’ accordance with this decision. 
Period of grace three months from the date 
of this deeree. 

The appellant Bank is 
вовёв of this appeal. 

Anami, J.—I agree, 

“ WG, A. 


entitled to the 


Appeal allowed, 


LAHORE HIGH COURT.. 
Sxoonp Отуп, APPEAL No, 2168 or 1921, } 
February 16, 1522, 
Present:—Mr, Justise Ssott-Smith. 
HAZARA SINGH PLAINTIFF-—AÀPPELLANT ' 
y versus 
BUBE KHAN awp orazks—Dzrespants—.. 


е RESPONDENT. À 
Lis pendens, , doctrine of, applicability of—Pre« 

emptiom, suit for—Declaratory suit by heir of vendor— 

Compromise, effect of. |." f : 


Plaintiff sued to pre.empb a sale of land. During 
the pendency of this suit the vendor's’ son brought 
a suit against the vendor and the vendee for в 
declaration that the sale being without consideration 


‘Vel. LXIX] | 
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and necessity should по. affect his reversionary 
rights. This suit was compromised and tlie. parties 
agreed that the land would remain in the possession 
of the vendees during the lifetime of the vendor 
and that after the latter’s death his son should take 
possession of it on payment of a certain sum : 

Held, that, having regard to the rule of lis pendens, 
the compromise could not affect the plaintiff's right 
to pre-empt the sale. Гр. 699, col, 2.] : 

Sanwal Das v. Qur Parshad, 4 Ind. Oas, 170, 90 Р. 
R. 1909; 159 P.W К, 1909, 147 P. L. В. 1909, Megha 
Ram v. Makhan Lal,18 Ind. Cas, 067; 67 Р, R, 1912 
126 P, L. R. 1912; 265 Р, W. В, 1912, Tafazul Husain 
v. Than Singh, 6 Ind, Cas. 426; 82 A. 507; ТА, Ln 
J. 715, distinguished, i | 

Harnam Singh v. Jiwan, 7 P. R. 1906; 56 Р, Т, B. 
1906; 20 P. W. R, 1906, referred to. М 


Second appeal from a decree of the Dis. 
trict Judge, Jullundur, dated the 9th May 
1921, affirming that of ‘the Munsif, First 
Clas», Jullundur, dated the 7th February 1921, 
` Mr. Abdul Ghani, for the Appellant 
' Lala Daulat Ram, for the Respondent, 

. JUDGMENT.—This is a second appeal 
"by plaintiff in a preemption suit. Both 
the Courts below have econsurred in dis- 
missing the snit. The land was sold by Babe 
Khan on 7th May 191; to Narain Singh 
and Sewa Singb. The price entered in the 
deed of sale із shown as Hs, 1,0.0, The 
plaintiff, Hazara Singh, on the7th May 1920, 
asked fora девгее, for presemption, on pay- 
ment of lis 800. On 8th June 1920 Taj 
Muhammad, son of the vendor, brought a 
suit both against his father and the vendaes 
for a deolaration that the sale, being with. 
Gut eonsideration and nesessity, should not 
affeet his reversionary rights,on the death 
of the vendor, The parties to that suit 
entered into a eompromise whereby it was 
agreed that the land would remain in the 
possession of the vendees and that after the 
death of Bube Khan, Taj Muhammad could 
take possession on payment of Ra, 900, 
The Ocurts below have held that as ‘Taj 
Muhammad had a better right of pre-emp- 
tion tban Hazara Singh and as, upon a 
declaratory suit brought by him, the sale 
had been converted into a mortgage, plaint- 
iff had lost his right of pre-emption, as 
no ‘sale remained which he sould рге. 
empt. . СЯ { 
It is urged before me by Counsel for the 


appellant that plaintiff eould not lose his 


right by any arrangement entered into whilst 
‘his suit was pending between parties to a 
later suit to whieh he was no party; in 
Other words, that the doetrine of lés pendens 
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- applied, Lala Daulat Ram, on behalf of 


the respondents, sites Sanwal Das у, Gur 
Parsiad (1) Megha Ram v. Makhan Lal (2) 
and Tofaztul Husain v. Than Singh (8) 
as authorities for the proposition that 
& would be  pre.emptor cannot succeed 
unless he has a subsisting right of pre. 
emption not only on the date of insti. 
tution of the suit but also on the date 
of the desree. He urges that as the sale 
was set aside upon the suit of Taj Muhammad 
whilst plaintiff's suit was pending, there was 
no cale whieh plaintiff sould pre-empt on 
the date of the decree, Inthe case report- 
ed as Tafazul Husain v. Than Singh (8) the 
plaintiff sued for preemption of sale of 
Zemindari property basing his elaim upon the 
fact that he was a co-sharer in the property 
sold. After the suit, but before deeree, the 
property was partitioned and the plaintiff 
and vendors became owners of different 
mahals, It was held that the plaintiff was 
no longer, after the partition had been com- 
pleted, entitled to a decree for pre-emption. 
I have no quarrel with that decision, 1% 
ia clear that in that case the plaintiff was 
no longer a co-sharer at the time of the 
deeree and, therefore, had по right to pre: 
empt, The other rulings referred to do not 
help the respondents. Harnam Singh v. Jiwan 
(4) was a вава where, during the pendeucy of 
a pre-emption suit the original vendee allowed 
а consent. pre-emption decree to be passed 
against him in favour of a person who had 
notice of the criginal suit and wished the 
sale to the original vendee.to be maintained, 
it was held that this transastion must be 
deemed to be а esale reduced, into the form 
of a decree and subjèct to the law of lis 
psndens and, therefore, ineffeetual against 
the original pre.emptor. At page i9 of the 
report it is said that the prinsiple underly. 
ing the ruleof lis pendens is that tha litigat. 
ing party is exempted from taking notioe 
of a title acquired during the litigation, 
In the present instance the title of the 
vendees was impaired by the terms entered 
into between them and Taj Muhammad, and, 
in my opinion, the plaintiff, having regard 
to the rule of lis pendens, cannot be affeated 

(1) 4 Ind. Cas, 179, 90 P. В, 1909; 159 P, W. R, 
1909; 147 P. L. R. 1909, j 

(2) 18 Ind. Oas, 667; 67 P. R. 1912; 126 P, L. R. 
1912; 266 P. W. В, 1912. 

(3) 6 Ind. Сав. 426; 32 А. 567; 7 A. L. J. 716. 

(4,7 P. R. 1906; 66 P, L. R. 1909; 20 P. W, R.4190. 
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thereby. · It is alse, in my opinior, inaorrost , ` 


. tosay that the sale bes been converted into 
a merigsge, The vale still subsista qua the 
vendor, but his son Taj Muhemmad after his 
dealb, ean recover tke lard, if he . pays 

- Rs. ССО tothe vendees. J, therefore, assept 
the. appeal and setting aside the order of 

· the lower Appellaté Court remand the caeco 

fcr девівіор, in .atcordanee with law, to the 

Court of first instance. Stampof this Court 

end of tbe. lower Appellate Court will be 

refunded and'other costs will be costs in 
the cause. — 


Z К, Appeal accepted, — 


PATNA HIGH COURT. 
ÅPPEAL FROM APPELLATE Пксвве No. 1080 or 
1620. 
January 9, 1622. 
Present: —Mr. Justice Contis 
and Mr. Justica Ross. 
BENI RAY —PzaISTIFE—ÁPPBLDANT 
н VETEUS : 
BABUI BACHA KUER—Derenpant 
— RESPONDENT, 
Public Demands Recovery Act (Bengal Act I of 1895), 
в. 81-—" And also in some conspicuous partof the land,” 
meaning of— Notice, service of, effected by affiwing copy 
to outer door of howse, whether'sufficient, - 


The expression “and also in some conspicuous part 
.of the land" in section 81 ofthe Bengal Publio 
Demands Recovery Act refers only to cases in which 
the service is effected by fixing a copy in some con- 
вріспоцв place in the office of the Certificate Officer 
and not to cases in which the notice is served by 
fixing a copy on the outer door of the house in 
which- the judgment-debtor ordinarily dwells or 
carries on business. [p, 70), col. 1.] : 
Where 2 person to be served with notice is tem- 
porarily absent from his home, and service cannot 
‘pe effected on any such member of his family, the 
affxing of а copy: of the notice to the outer door of 
his residential house is sufficient notice, [p. 70), col. 


1. я 

а frcm a Gesision of the . Distriat 
Judge, Saran, dated the lst April 1920, 
reversing that cf the Subordinate Judge, 
‘Saran, dated the 23rd February 1920, 

Mr, Bastuntha Nath Mitter, for the Appel- 
lants, сов TM 


CASES, (1922 > 


; JUDGMENT, ; 
Courra, J.—' The fasts of this вате are 
shortly as follows:—One Bamsangand Rai 
had a 7-ann3s share in ‘villeg2 - Chitrauli. 
Ніз four sons Triloke, Mahide, Sritaj. 


and Sheobasant, cn his death, each inherit- 


ed one-quarter share. In the year: 1905 
5.annas З pies whiah belouge!to the branshes 
of Triloxe, Sirtaj, aad Shaob:saat was 
sold in s eertifisate eale for arrears of 
road gess-and purebased by defendant No. 2, 
Ruder Prasad, Ruder Prasad cold to Ajgaibi 
Dab:, defendant No. 3, and subsequently . 
Ajgaibi sold to.Babui Basha Kauer, the 
defendant No, 1. The heirs of Triloke and 
Sirtoj sued these defendants for resovery. 
of their shares on the ground that the 
certificate sale was invalid because there 
were no arrears of road osss and beoanse 
the notise under seation 10 of the Publie 
Damands Resovery Ast had поб been pro» 
perly served. There were also allegationa 
that the cale-proclamation was fraudulently 
served and that in spite of the variona 
sales the plaintiffs had remained іп pos- 
session, The suit was desresd in the Court 
of first instanse, but on appeal to the 
learned District Judge the suit was decreed 
in respect of l.anna 9 pier, the share of 
Sirtaj who was dead before notises were 
served, and the plaintiffs who represented 


-hia share were declared to be entitled to 


resover possession on payment to the defen- 
dant No. 1 of the sum due to her on 
&acount of the payment of enoumbranaes. 
The suit was remanded for determiuation 
of the ехасу amount whish wes payable. 
The plaintiffs appaal. . 

The first point urged before us is that 
the sale was void and inoperative beaaure 
the notices of demand had not been legally 
served on the plaintiffe, and ths argument 
on this point is divided into two bransher; 
first, that it had not been sarved on some 
conspicuous part of the land, and, secondly, 
that sufficient diligence had not been 
exersised in order to -effest a personal 
service. The first branch of the argument 
is, in my ор:піог, based опа mirraading of, 
section 31 ofthe Publis Damands Reeovery 
Act. The portion 8f thas sation with 
whish we are oonserned runs as follows :— . 

“and, if no euch adult mala B 
of his family can ke found, the notise may, 
be served ру fixing а вору on the outer, 


B 


member' 
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door of the honsa in which the judgment. 
debtor ordinarily dwells or _oarriey on 
business, or by fixing a вору theraof in 
some oonspiouons place in the offi e of the 
Certifisate Ofiar issning the same, and also 
in some oonspisuous part of tha laad, if 
any, affested by the aervios of the notise.” 
. Ш seems elsav from the wording of this 
sastion that the latter portion of the alauso, 
and also in sone oonspisuous part of the 
land", refers only to enses in which the 
servica is effsoted by fixing a вору ia 
some eonspieonous places in the оа of the 
Certificats Offiser and not to cises in whish 
the notise is served by fixing a sopy on tha 
outer door of the house in whish the 
judgment debtor ordinarily dwells or sarrioa 
on business. If it had. bean otherwise, the 
words "by fixing a eopy  thereot" would 
not hava been inserted batwean the words 
"or" and "in some eorSpisuoas plate,” 
The next branah of the argument is that 


due diligence was not exersi:ed in order’ 


to have the notio:s personally served. This 
eontention must also, in , my opinion, 
fail. It appears that the judgmoent-debtor 
eonld nət be found at home nor eonld 
Berviee be effected on any adalt ‘male 
` member; and the only information which sould 
be obtained was that the persons on ‘whom 
notise was to ba served ware in Oalsutta, 
‘With meagre information of tiii kiad ii 
was impcsiible to hava a notise served in 
Calcatta, and the only el'ernativa lafé waa 
to serve by fixing the copy on the , outer 
door of tha honse, which was dons. Wo 
have baen roferred by the learned Vakil 
for the appellautg to tha daaision of Ambica 
Prosad v. Gopal Buksh Dis (1). "That 6:53, 
however, has no bearing on tha present 
ease, besauss in that cass there was a 
Permanent change of reaidenos, whereas іл 
the ease before us the persons. to be served 
had only: gone to Oalcatta for a short time 
and were returning to their own homes, 

'. The last point which has been urged 
before us is that as the sale has bsen 
found to bs void in respset of the share 
‘of Sirtaj, because, he was deal before the 
notias was said to have been served, the 
sale being ons and indivisible it;is wholly 
yoid, No authority -for this- proposition 
has bəsn shown to us eni in any ease 


on the faeis of tha presens cass it sannot 
(1) 10. L, Je 5500" . 
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suacicd, Mich of the persons іо ba ssrved 
had a one-third sbare.in the proparty, so 
this evan if the sate was voil in respest 
of the shara of ove of them it would not 
ba barred in raipsct of the shares of others 
whose sharoa were entirely separate. А 

In the result I sze по raason to interfere 
with the devision of thelearned Subordinate 
Jadge and L wodld dismiss this appeal, 

Ros’, J.—I ag:ee. 


W. О. A, Appeal dismissal. 





ALLAHABAD HIGH COURT. | 

Ssconn Огу Aepaat No. 231 ов 1921, 
May 12, 1922, . 

Prevent: — Мт. Justice Stuart and 
| Mr.,Jurtios Kanhaiya Lal, 
MUHAMMAD SULAIMAN —DEFINDANT — 

APFELLANT 
versus 
SAKINA BIBI anp ANOTHER— P £AINIIFFG 


' — RigsrOxDENrS, 
, Transfer of Property Act (IV of 1882), з. 41— 
Ostensible owner, transfer by — Reasonable enquiry. 


A lady, 8., proceeded to.Mecca leaving her house 
in.charge of a relation, B., also making him her heir 
after her death under a Will. Three years aferwards 
Ж, not knowing whether she was dead or alive, got 
the house mutated in his own name in the house-tax 
register of the .Mnnicipality and later on sold the 
same to the defendant. The lady returned within 
seven years and sued for possession. It was found 
that the defendant knew at the time of the gale that 
the house originally belonged to 9,: | 

Held, that as there could be no presumption of 
the death of 8. before the expiry of seven years, 
the possession of B. which was simply that .ofa 
managér, could nob be treated as sufficient evidence 
of ostensible ownership within the meaning of 
section 41 of the Transfer of Property Act, nor could 
the fact of the entry of the name of B, in the house. 
tax register of the Municipality; that the transferee 
had nob taken reasonable caré to ascertain whether 
B. had power to шаке ћо transfer and that the lady 
was not bound by the sale. Гр. 702,001.2.] + 

Jamna Das v, Uma Shankar, 25 Ind, Cas. 153; 12 
A. L. J. 411; 86 A. 308, Merwanji Mumncherji Cama 
v. Secretary of State for India їп Council, 80 Ind. 
Cas, 539; 19 О, 9, N, 1056; (1915, M. W. N, 536; 2 L. 
W. 701; :9 M. L. J. 299; 18 A. L. J, 1028; 89 B. 664; 


. 411, А. 285 (P. O.), Partap Chand v. Saiyida Bibi, 


28 А. 442; A. W. М, (1901) 187, referred to. 
Bceond appeal from a desres of 

‘District Judge, Oa wnporé, 

decree of tha Sabo:dinato Judge, 


the 
reversing a 
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Dr. S. M. Sulaiman and Mr, Kailas Nath 
Ratju, for the . Appellant, 

Mensrs. E. A. Howard and В, E, O'Oonor, 
for the Respondents. 

JUDGMENT.—The dispute in this apreal 
relates to a house situate in Oawnpore City. 
‘The house belonged to Musammat tàkina, 
the plairitiffarespondent. in the beginning 
of 1912 she went to Мевов, leaving the house 
in charge of a relation vf hers named Badulla. 
Before leaving for Mecsa, she. had executed 
a Will by virtue of which she bad bequeath- 
ed an interest in that house to Badulla 
on her death. At Bombay she got herself 
re-married to a person named Nur Jamal 
and went with him.to Mecea where she 
stayed for two years. On her return she 
went to Delhi where she stayed with her 
husband. ` 

Meanwhile an applieation was made by 
Badulla to the Munisipal Bosrd, Cawnpore, 
on the 8lst May, 1915, stating that he 
was not aware of the whereabouts of Musam- 


. mat Sakina who had gone on pilgrimage, пог. 


багбвїп whether she was dead or alive, and 
praying 'tliat the house might be entered in his 
name, ав he was her only heir. This applioa- 
tion was granted. and the name of Badulla 
“was entered in the Munisipal house-tax Re- 
gister in the place of Musammat Sakina. 
the 30th September 1917 he sold the house 
for Rs. 2,50) tothe defendant. appellant, and 
the question for eonsideration in this appeal 
.is whether the plaintiff is bound by that 
sale. The Court of first instance found that 
the defendant-appellant had taken reason- 
able sare to assertain the title of Badulla 
"before ‘taking a sale-deed from him and 
-that he had aeted in good faith ard pur- 
' chased the house for valuable consideration, 
The lower Appellate Court, however, held 
tbat Badulla was not the ostensible owner 
‘of the house with the express or implied 
eonsent of Musammat Sakina and thé sale 
‘was not, therefore, binding on her, That 
‘finding is challenged here. On the question 
‚ fis to whether the defendant-appellant had 
made reasonable enquiries before purchasing 
the property, the finding of -the lower 
. Appellate Oourt was that he had dons so, 
and stress is laid on bshalf of the defendant. 
appellant on that finding өз militaiing 
. against the decree whieh the lower Appel. 
late Court has passad in favour of the plaint- 
iff, 
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: was dead or alive. 


Оа. 


- (2022 


It appears from the statement of the 
defendant-appellant himself that ke was 
aware that Musammat Sakina was originally 
the owner of the disputed property. He 
had ascertained that fact when he examined 
the Munisipal house-tax register, Had he 
made a further inquiry, he would have 
learnt that the name of Badalla was sube 
stituted in her place by means of an appli- 
sation in whicb Badulla had admitted that 
he was not aware whether Musammat Sakina 
Musammat Sakina had 
been absent from Oawnpore for not more 
than six years, The defendant-appollant 
states that he had made enquiries from 
eertain neighbours and was led by them to 
believe that Badulla was the owner of the 


house, but that enquiry sould hardly be 


treated as sufficient in view of the fast 
that he knew that Musammat Sakina was 
the original owner of the house aod no 
satiafastory information was available as to 
whether she had aetnally died. The pre- 
sumption of death sould not have been made 
before the lepse of seven увага. Badalla 
was only the manager of her property, 
and, as pointed out in the ease of Jamna Das 
v. Uma Shankar (1), the possession of à 
manager eannot  ba' treated -as sufficient . 
evidenca of ostensibla ownership with the 
consent, express or implied, of the real pro- 


prietor within the meaning of seetion 4! of 


‘Transfer of Property Aot. The entry of the 
name of Badulla in the house tax register 
was only made for the purpose of assessment 


„and collection lof kouse-tax and was not 


intended for registering title, and as their . 
Lordships of the Privy Oouneil say in 
Merwanjt  Muncheri Oama vw. Secretary of 
State for India in Oouncil (2), such an entry 
is not always enough to induse в person to 
think, that the person whose name was - 
entered was the proprietor and had а right 
to sell the property which was entered in 
his name, In Partap Ohand v, Satytda Bil 
(3), a Government Offieial owning Zamindari 
property had eaused that Zemindarrt prop. 
erty to:be resorded.in the revenue papers 
in the names of his: young sons and the 
latter subsequently fold portions of the prop- .* 


* . 
(1) 25 Ind. Cas. 158; 12 A. І, J. 411; 36 А. 308. 
(2) 80 Ind. Cas, 639; 19 О; №, №. 1056; (1915) М, 
W. N. 586; 2 L. W, 701; 29 M. L. J. 299; 13 A. L. J, 
1026, 39 B. 664; 42 I. А. 285 (Р. O.). 
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erly and mortgaged ethers. Tha vendes 
. and the mortgagee had satisfied themselves 
that the property had been recorded for some 
years in the names of the sons but had made 
no further:enquiries as to whether the prop- 
erty had really belonged to the sons or not. 
It was held by this Conrt that the trans- 
foreo, though aeting in good faith, had not 
taken reasonable eare to ascertain that the 
transferor had power to make tho transfer. 
On the facts found, it eannot, therefore, 
be said that the enquiry made by the defend* 
ant-appellant waa euffisienf. in faet what 
he had. already learnt; was sufficient to put 
him on his ‘guard and induce him to make 
forther enquiries before taking a sale-deed 
from a person who had prastieally got his 
name entered in the Munioipal -house-tax 
register either under some. mistaken notion 


or by fraud.” The plaintiff-appellant explains : 


.in her statement that she was under the 
impression that the rent of the house was 
being utilised. in the repairs of a certain 
mosque and .no adverse inferense сап. be 
drawn-from the fact of her having omitted 
to olaim or realise rent from the person who 


was in charge of the house whilst she was | 


away. We do not corsider that section 41 
of the Transfer of Property А вё is applicable, 
and dismiss this appeal with ooats, 


х. Н, Appeal dismissed. 
PATNA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE No, 1130 
or 1920, 


‘January 12, 1921.. . 
. Present :—Mr, Justiee Ooutis and 
Mr, Justice Boss. 
NAND LAL SAHU- DEFENDANT— 
A 
©0740. 
TIKAIT SRINIVASA. HUKUM SINGH 


DEO-—PsAIN irr- RESPOsDENT, 
Adverse Posseasion—Service tenure—Holding when 
becomes adverse, 


The fact that no services з are performed by the 
grantee of a service tenure, does nob in itself make 
the holding adverse, To make the holding adverse 


there must bea etal to perform Bervico, or a 
claim to hold the lands free of service. [p. 704, col. 2.] 

' Komargowda v. Bhimaji Keshau, 23 B. 602; 1 Bom. 
L. R. 61; 12 Ind, Dec, (x. в.) 402, followed. 


Appeal inu a decision of the Offieiating 
Judisial Commissioner, Chota Nagpur, dated 
the 19th Augnst 1920, reversing a deeisiou 
of the Ranchi, dated the 20th August 1919. 


' Mr, Guru Saran Prasad, for the Appellant. 
` Mr, Kulwant ‘Sahay, for the Respondent, 
JUDGMENT. 

: Courts, J.— This appeal arises out of a 
suit brought by Tikait Srinivas Hukum Singh 
Deo through the Manager of the Hasumbered 
Estate for resumption of Tola Karamtoli of 
village Barponi on the ground that if-is 8 
servise tenure, and that the present holder 
of the tenure has refused either to render 
serviees or to give up possession of the fola. 
The anit waa dismissed by the Court of first 
instanse on. two grounds: (1) that the 
tenure . was поб 4 servise-tenura and 
thst no particular servise attaehed to 
the tenure, and (2) that the suit was 
barred by limitation, as^the revise, if ару, 
eeased to be performed in 1905 and the right 
to resüme acsrued with the non performanae 
of servies which was: more than 17 years 
beforé the suit was inatituted On appeal 
to the learned Judieial Commissioner it was 
held thatthe fennre was a sevioe tenure, and 
that although service for the tenure seased 
to be rendered in 1905, the anit was not 
barred às there had been no claim or refusal 
of service until the year 1915. 

Tt appears that the tenure was granted in 
the year 1893 by the father of the plaintiff 
to two brothers, Sonu Singh and Sukru Singh, 
and the grant was by an amalnama whieh set 
forth that it was a hereditary grant on 
sondition of service. The grant was ta 
continue as long as the grantees or their 
heirs: were present for service every day. 
The finding that ^ the ‘tenure is “a &ervice- 
tenure is 2 finding : ‘of faat with which we 


- eannot interfere їп second appeal and it has 


not been' suggested by the learned Vakil 
for tha appellant that we should' interfere 
with this finding: But he eontends that in 


the year 1905 the oharaoter of the teunre 
:shanged and that after- that date it was na 


longer s servise tenure; consequently the suit 
having been brought in 1915, it is barred by 
limitation, 


104 
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‚ The.hietory.of the tenure isthat it remained 
in tosset sionof Sonu Singh and Sukru Siagh 
until tke seiri. 19 5 when ii was" “pit up 
for cale by the Manager of the es'ate for 
arrears of rent and was purshased by one 
Balaki Singh, Bulaki Singh sold his right 
to Bala Padha Senapati who sold it to the 
defendant in the: year 1918. These sales 
were in the form of mukarrar leases, but ib 
is admitted on both sides that the transac: 
tions were in faot sales, Neither Balaki nor 
Bala Padha Setapati obtained mutation of 
the tenure whieh sontinued to stand in the 
names of Sonu and Sukro. In 1915 the 
defendant applied for mutation and Sukru 
Singh асай Scnu Бір 
petition *refrsirg to render eervica and- 
relinqu/shirg tha tenure. On tbess facts 
it is . eontended, as ‘I hava already 
said, that in 1905 when the tenure was 
sold, itehargs»d its sharaster. The servica, 
as- ibia alleged, continued to ba rendered by 
Sona and Sukru, whera: s the tenure itselt. free 
from’the servioo wes lrarsferrel.: It appears 
that at the sale fcrarrears of rent the 'Sirviee 
was, dcesiribed as а s3rviee-tenura andit is зә 
desoribad-in tha sale cer. ifcate, The eharac'er 
of tbe tenure wis, therefore, not shavg3d by 
the landlord, ard not having been , hapged 
by him ils в`гу!сә sharcc'er mus} remain. 
For the. contentiin that the  obaraa'er 
did charge reliancehtg been plae:d Бу the 
learnéd:Vakil for the appellant on Kecal Kuber 
v. Talükdari Scitlemert Officer and Gagubhat 
Abhesang i Talukdar (1). That ів a ease in 
which rent-free land was granted for servica 
to one Jiva Karshan, Jiya Karshan had 
nothing to do with theland after the years 
1834, and it had. been sold by him and dealt 
with ty various persors; but во long as Jiva 
Karshan lived and the service, was performed 
the Talukdar from. whom the grant was held 
had no occas‘on to require any service from 
the traveferees, Jiva Karshan died in 1:53 
and it was held that at that time the, right 
to resume aserued ;and as the suit was brought 
more. than 12 years from, thatdate it was 
barred by limitation. - "This decision, so far 
as it goes, far from ‘assisting the appellant 
is against him, because it would взет to 
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show that the period of, limitation begins: 


rot with the date cf вате by tbe crigiral 
gi antee but from the date of the death of the 

(1)1 B. 586; 1 Ind, Jur, 849; 1 Ind, Dec. (м. a) 
388, : Я 


INDIAN CASES: 


gon filed a: 
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crizinal g Matas when sarvise could no longer 
be performed by bim, In the prasent eate 
there is no svge2s'ion that Sona cr Sokru 
Gdisd more than 12 year before.the.ins itution 
of the suit, so that ao far as this c's3 
is conoerned, it does not аваз} the 
appellant, 

. The question, however, remains whether 
the suit is barred on account of the finding 
that вегуіоз czasad to ba rendered іп. 1905. 
The view of the lzarned’ Judicial ‘Commis. 
sioner is that it is not barred because. thera 
was ro refoeal or eliim of servisa between 
1905 aod 1915, In воррог;, оЁ this view 
he has relied ол Komargowla v. Bhimaji. 
Keshay (2) in whish sas) it was held that the 
fast that no s:rvieos wera performol does . not 
in itself maka the holdng adverse. To 
make the holdirg adver&»s there must bea 
refusal to perform servise or.a cliim to hold 
the lands frea of servios. .This would appaar . 
to bathe correct view of the law, and in wy 
opinion the appeal has b:en rightly dec:ded 
by the learned Judicial Comm'saiontr. i 

I would accordingly dismiss this айры with: 
costa, Я ; 

Ross, J.—1 ag-ee. 
W. 0. А. 


(2) 28 В. 602; 
402, 


App:al estie i, 
1 Bom. L. B, 61; 12 Iud, Deo. (x. B): 


PATNA HIGH COURT, 
APPEALS FROM ÁPPELLATE Deoxers Nos, £83 
` : : go €93 or 1921. 
June 30, 1922. 
Гтеѕвпі: —Mr. Justcie `Сопив and 
- - Mr, Justice Das. * ` 
Maharaja KESHAVA PRASHAD. 
SINGH - BAHADUR or DUMRAON— 
PL a1. TIFE ÅP2ELL-NT3 
P terius 
MATHURA- KU AReanp oTA4ER3— DEFZMDANTS 


' REBRONDENT3- 
. Landlord and tenant—Rent- suit for recovery of only, 


' portion of пони, whether тоаташ) 


A suit for the rent of only & portion, of в a- leased, 
holding does not lle; з-д, cM „ш - i 


Vol, ХІ] ` 
NUR DIN Ø. ROSHAN DIN, 
“Moasra. Kuw nt Saha 


for ‘the ‘Appellant: л 
Maesr-. Stvanaratn :Ёаї and. Parneshwi 
Dayal, for the Respondents. 
JUDGMENT, . , 
Созтта, J.—These -appeats "arise out of 
reatisuits-which have bsan- dismisssd bacaase 
‘the. sunits- waré:brought in respsos of. only 
& -portion of the -holliaga." . : 
` The plaiatiff have appeilad aud thé 
ground taken by the lsarned Vakil. for 


fand Nisu N. Síagh, 


the appellant. is that the plaintiff ів at all’ 


‘events -entiiled. to tas rent which he claimed 
‘for а .portion of the holdings as rent for 
the whole of the-holdings, because it is lass 
than the amount which the defendants 
‘alleged to bg the rant for tha whol3 of 
the holdings.: I am. unabls tə acsept this 
contention, The suits were for rent of 
the holdings of the defendants, the holdings 
bsing deseribed by esrtain Sarvey numbers. 
-These Survey -numbers, howsver, də not 
‘represent the whola.of tte- holdings and it 
is-olear, therefora, tha! the’. plaintiff e1unob 
met the rent which:hs hay olimed, To 
-desree aueh suits would be "in .effaet -to 
"allow: a. splitting up of the tenansy without 
any ascertainment. of^the portion of the 
' rent whieh is .dua from the particular 
portion of the holding for whieh the rent 
. iselaimed. The suits have, in my opinion, 
baen rightly. dismissed and I wouli dismiss 
these appeals with оз. ' - 

Das, J.—lagree. . Poe 

В.р. - ~ ^  . Appeal dismissed, 


atti 


LAHORE. HIGH OOURT. 
Бхоонр Оу, Arenan "No, 2444 or 1921. 
Е : -Mareh 8, 1922. 

Present : —M v. Jastica Abdul Raoof, 
"NUR DIN-DzrFENDANT—ÀPPALLANT 
о NM 
" *|ROSHAN..DIN—PLAINTIFz— 

oo -= HRESPONDENT.OO С A 

: “Custom—Adoption—Adopted: son, whether loses- right 
“of :3uccession in natural family, às o. sp 
16. М + Rie car Жа. ay Фу 8, E 
-The mere oustomary appointment of an-heir does 
not have the-effect of depriving the appointed heir of 
his right to succeed in Кія тайагы family. 
Shanda Singh ү, ‘Kesar Sinph,.16 Ind. Oas. 712; 87 P. 
$.1910;62 P. W.- 51910; 6) P.-L: R, 1910, followed. 
Sesond app2al from а ‘desrea of tne 
Distriot -Jwige, Jhelum, dated the 17th Jana 
1921, ‘affirming taat vof thbe'Muniif, -Fuat 


45 


- 
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: Olaes, Dinga, D'atriot G»jcat, da'ei the 19th 
Jdanuary:1921, : d : 

- Mr. N. О. Mehra; for the Ápp»llint, 

rMe.:P. М, Rosdon, forthe Respondent. 


r 


| JUDGMENT.—The fasts giviag rise to 
ш ‘seeond appeal -may bó summarised as 
' -below :— : 


One Satar Muhammad 
Katab Din, Шаю Din, Fazal Din and Nar 
Dad. Паш Din hai two sons, Roshan Din, 
-the plaintift-in this tase, aed «Nar Din, the 
defendant. . Roshan Din, plaintiff, is said to 
have been adopted by Nur Dad, his uncle, 
-on whose death he susosedad to his lands on 
the strength of the provisions mada in 8 
"registered deed -whieh may bə described 
either as а deed of adoption.'or & dead of 
gift, Oa the death of Ilam Din a dispute avose 
as to-the susosssion:to hij property, The 
plaintiff elaimed a half share in it, while Nar 
Dın elaimed to have his nams mutated in 
respect ofall the property- on the allegation 
that the plaintiff having ^ been adopted by 
Nur Dad was not entitled to Buec3ed to the 
property ,.lefü by his natural fathar, 
-Eventually the entire Property was mutsted 
in the name of Nar Din, defendant alon), 
‘and Roshan Din plaiatiff was raferred £3 в 
veivil suit. Непоә thia suit, : 

The principal, plea raised in defense was 
that, acsording to the austom applieable to 
agrisalturisis, the plaintiff owing to- his 
adoption by Nur.Dad had lost this right ts 
inherit the, property left by his' natural 

` father, Another plea raised was that Ilam 
Din at the tima ot his death had made an 
oral Will by . whica he had. bequeathed the 
property to the: defendant and had expressly 
· declared that the plaintiff was not to get any 
share in his;property. The defendant pro- 
dased three witnessea to prove the faet of 
adoption and to establish. the eustom set up 
by him.. Those witnemmes were Jalal.ud-Din, 
Aur Din and Jhanda, As to the fact of 
-adoption their evidenee was to the effec} 
that no formality had been observed at the 
- time of the adoption ana the members of the 
_brotherhood-had not been gathered, А to 
the casiom ‘their evidenee waa utterly use- 
loss to tne detendant, basause they all statad 
inat tiere:was no 'eustom of adoption in the 
` community -to which the Parties’ belonged and 
gnac .toere.;had bsen no instance of any 
adoption at all, whe deed of adoption pro. 


shad four sons, 
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,dueed, taken:along- with, the: evidétiee given 
“by these witnerses, ean hardly.estáblish:: the 

; proposition. -thatn.(shetex was <a ¢omplete 
adoption, of, the plaintiff «<s0vias ‘to’. entirely 
exelude him ‘from the family of his natural 
father andyto tranifer- Bim. inte “théifdinily 
„of ithe adoptor. оспе авв itowastadmitted “at 
the argument 


ап, unknown thing! among thétagricultarists, 
An adoption among thet agrieilturis(s sitiply 
operates 88 anhappointment ofan d Here, эа 
„thig. case: theré: can‘ ibe* nol doabt,“ after 
reading othe. #0 жаа «deed: ofc adoption; o'that 
‘the; object: of ithecadoptor ‘was’ simply “to 
make ,giftin, favour of the plaintifts¢ This 
was in;ifaet the: view otdken by? the: Coürt?of 
Vrst dn stance. ovlinjeome'eases°! ithe téste laid 
down, is, that ifi the:adoption dn oany’ АЕТ 
_made .aecording ictoct hecDatzaka form “then 
„the adoption is: -takeritoi beboftauéh! %оёош. 
plete: , angture:as;nto transfer ‘the bade aptedtaon 
,sornpletely; froma thessfamily4 of the? ‘natural 
dather.;c(The, sOourt of ftst©instariée' ‘Held 
tbat.: 4 necessary. formalities orequired?*: for Va 
“good, adoptions according! to * ‘Daitakactort, 
нөгө, «пов v obrervedoin5this ‘dase:!:One ‘the 
.Becond; ;point;also ihe “Trial Oourt'theldé that 


ithe defendant had iiot^ succeéded:to' establish — 


the Will set upzuby-ihim2azThe Еф! was 
agcordingly; deareed: ру Бе: Теја бочу i 
оз Lo; ,appeal theidower;Appellate*Ocurt: took 
,Biview slightly different from that ‘taken Бу 
the. Trial. ‘Court! cn:ithesquestion "vof adoption. 
lt;concurred.in holding:1that the’ orl fi- 
`Чөпбе;ав | to Һе &lleged:adoptioriswas valüéléss 
rnd ;,preferred.sto :: deside? tlig'issüe on “the 
,interpre:ation: of: the: deed: 061859; Land 
vafter-ponsideringsthes! ‘provisions “insehetdeed 
t, came cto;the condlusion:that 3 A lthough?rio 
-formalities::: dind;:béen. observed *the"àdóptor 
»intended;to emake а! complete’ adoptior2?:As 
regards. aithe gift insi favourciofbtliez plaintiff 
, ihe. lowers Appellate: Court’ held $hatzió wis 
“made: :simplyo.with thewobjeót ‘ofS making‘the 
ў ;deyolution vof this property? on<‘the plaitift^a 
. certainty: The cdowér:t Appellate ctOourt, 
however, éheld: that eventhis“completé adop- 
ction, did not.deprivecthé plaintiff of his tight 
: ‘to. inherit: d he:property:of his:tnatiral father. 
| -In,supportect sthia»contention:« tlie? léarned 
Judges relied: 3onodhandacSingh v: Ne A'esár 
. Singhs Ci) ewhere. oitis laid! downe:thateuthe 
- po (1) 6 Ind: Ca2 712; 87 P; RF “19107 62. WER, 
4010560: P; E,:R;d91080 .cit4? a ўв nonqoos 
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that an: - adoption af eitha ' 
mabure revognized. under’ the Hindu Luw: ів. 


7.99% June.1918. à 


AN p ER ` 
асов 
Kiq tensen Qc Ed KG 


ordinary rule? йөге Опвѓоййату eL is 
. that an adopted son does notulose, thetright 


‘of; succeeding? i in hia 3 natural:>:family:~ cere! 
possibly in the EasternjcPünjab (£i ethe 
Delhi and KernalMDi&tziects), where tke 
tappointmeíof ; cawheir approaches, dnrpature 
«more; harly; ito. pfhez i&doptioris:cfetha s Hindu 


авт, тап; sthis:applies у а-у Нот i in: ‘the eate 


of a son of the adoptéd! son.’ Hiro rokdoq & 


on Am, already observed). the defendant i im this 


.case ibas V not snasec ded: E insestablishiigthat 


‘ithe: caso “of «&hà-parties sin this: céasevis odn 


iexeeption: tothe igeneral alé»silàidzdowndn 
«tho above: casa; n :16с18 strenüously.3 :sontended 
уг tlie tionnselt forsthe: appellant that» this. 


` rule»ean apply: onlg wherese;:elaim : їв ;:.8d'- 


lvanéed:by the adopted: son againat: collaterals 


запа. ‘thatagainstiasbrother tha.: -adópted gon 


*eanrotssucoced.oss e, alius а. .scidesdaco - 
rud imycopinion; the: view! &вкеп yby ithe! Trial 
Count Waser sorredtiwiew! Inj thishease: it 
chad not been:prosed,: that: thereswast arson- 
iplete adoption: {Che mere ,sppoiitment:of,an 
heir; ini inyisiopinionss моа: + not: have! othe 
igffeat.of cde priving. the! appointed;sheiriof this 
crighit-fo:susceedi iri the natiral family 2+4 Ee 
lower: Appellatess Oourt;s thirefore, s rightly 
¿upheld thésdeerestofo thescCOurtszof first 
sinstance: The appeal assordinglysifeilsiand 
3igsdiginissedi with ‹бовіві біо edd 19 colaog 

SOESKD wm si eva atin Appeal dismissed. нї 

gimeih зов 1 Бъ тина Піт aged 


LAHORE“HIGH!COURTE? езг 
Szoonp (луш. Атри N6695"or 1919? 
Sucve inscA pi] 1g, 1992. S 8 
Present ;— Mr. Justice" LeRossignol and 
Mr. Justice Harrison, 
PARTXAP;SINGEESPn.INTIFFEZAPPELLART 
SQ an bibby ov terasa arn agcozü 
NATHU AND.OT HERB T pre DEFENDANTS — 
5 Зоя jaen Владари. —: wr P 
ortigage— Penalty, stipula. in of, .default— 
Default Waiver — Mor peras rhe ЖЫР а faa to 
notice that waiver will not e Phepeated 
A mortgagee sriio] in- th. past, ‘has Rvaived!his right 
on. the occurrence of,e;default; {is not bound to give 
3nobice,, beforeenforcing; his penalty, that the ; waiver 


will not be repeated, although; it may be o,eqnitable in 
certain cases to insist upon notice. : К 
x06 Sesond:; áppealaifro n acndeereeroobdithe 
Piatrist' аав, Мич Кач ныз 
Desember; 4918, ai fining that tof th "Seniór 
[MET riis анына is “dated | d (Бе 
mot Ins pocet - 
cis Mis Makand Lal, Puris fori the, Appellant 
з Mr. BN :;Kapur, for the;Respondents.:. LO] 


ap Bb 


dat 19 
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и JUDGMENT. This appeal drives Ont) ofa 
Я: вру mortgagee at Ata. obtain,’ “poaddesion ‘Gt 
As aland Smorbgaged . “on a thay failure, of. ‘the 
ОЕ АБН Lo pay biardhe.etipalated | “annual 
pe + pen P en pleas of thé аем 
were, t В T Ove tion’ af, $* b um, M 

whi gh; bad, anata ithe sdefendan inis, 


‚Дине а, of; S p mortgaged, , land , . had 
ý heen, mar ei ita, o plaintiff i 18 8 ist of 
interest.” "THE Hirst bte] tne font 


gainst the defendants and" lat ^p 
' E 5s the Tan is P pis Mo "ru ME Deer to 
the plaintiff, ы A ЗЕ y the УЧ Геп, 
"Hat ES ансор. th he plain S “duit OH ‘the 
ойша that ‘asin ‘the Кран" DUE plaintif 
pad. waived , his right. ,to fle етап, 4 "po3868. 
Bow, of, the 18582 od” tha’ default ‘of. "the 
tend a "ag hé Soria Xl" dim ‘due “Яз 
pue à a owas иша МН a “buddehly 
0 ane” for- ps Ао iving ТОЙ Сэ 
Ep is ныш Ый “aS Oud iid" a 
= “bio dibs ЧЇ i they i » future failed "£o р HN {ће 
д “dünü 1^ “віш” байке, Ag. ап 'àtltHority 
- "oris A: vies. the Т? tial" Qai “Fe fefsrrad ^o 
: Band  "MaD vis Pare Ba mS The plaittif 
7 Gnpeated, Qu Dist. ; trist die uio, hold ИЙ 
- е1 } {шне К the Trial pnrt äppligd 


to,thig 0658: Sud dismiseed™ t o appe гк ло 
pU iL. gla ipi Е ИЕ a“ thi” diet in 
sith abs ч y nave’ po ” Hesitation 


nig! Holding Chil" OM NOE “aeaa. 


‚ hers ares D Lily ^B inta’ fon? ‘whist’ ° the 
efti Jof "(bi^ сав Pa ВА “be differe fatiated 


Кош боке of Baid а, ! Pave’ Rum «пут "in 
"wie" gaa the? ti 517 уор?" thie “learned 
EL had Via ad julióate " rere lU Vary 
: ЖЫПАР b at о айй |] point^ of ай тейге 
"botas pia Bso and this f ‘that ШУБА 
SSS WaVe UP tb, pense абе "by? е 
plaintiff Was, pleaded iby. 
Pei Peine ad “Snel “pled Was enteréd’ by’ the 
заед аав: ъа "eti ENTE Sglsdded 
en plian With €herterhis of the ji mortdake 


due sc. fC for Vass iol аа prd 
„Бо ладні Үрү" «bia BIS Qd" Җ#берев a 
ЫШ wi o, 


aire gral pi 7 footie bates for 
"in ‘the past? Bad Waived Rig riy бй het cor 
-Heia Tf "a dite bid forgive Вв 
фа майа hile Срёпд%ў. that ue waiver | 
ii ned “bet 'Telpeated, oca Lili i imi be 
?Büditablg^ (ia véértaih" iaso to ТАВІ8Ъ pon 


eih hotib Ta “this ‘dade ew aiver WAS tot e 


= vd bejaerg masi ada 10 oe MQ XO ond 38018 

EZ os 3 за есета Ferers арф EM 
"5! 

NOE ds б е POR: 1 к, 1918), 85 [n LAM LAN 


529 Bois Era E inu binpw, eugla xorsol 
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lpleadgd"r and? 2 the “pledi, ‘of ‘the! 


ans daa 


"очо Минип 


that par 29а | 


Oyama woot atr 


SRIAEBOZ Xainü& © VAT 
ашан 


rp oS 4M 


failed ‘gutively: 
зи o E or b hese;rensons; this. АЕЦ ani gna sesd, 
diisimrgad;bliowevér;.: on - Behalt - of tha 
'Xespondedte"ltliat:-had" tto: 'leatned  Distriot 
age job 168 idadi the, appeal "against the 
оп п е ; preliminary. point of noties, 
ө sisupported. the judgment 
that had 


pen again them by, the First. Oourt, 
W ihe absence of an afidavit that aueh 
grounds «would т have: been argued. - before 
tha Distriet Julie; ‘we’ ‘did notfeel ourselves 
codd to g Hed?" Counsel for, the ' ' respondente 
Gn. thash р points; but 2 аме а ivan him ап 
Sa wigs 0019583 К. g 
opnorinnily tof. arguing ; them-before us with 
‘the гай hat? we haya! no : “hesitation in 
`бопб НД! inthe, findings’ ‘of, the’, ‘Firat’ Oourt 
‘ghd the, respondenti’ tory. ‘of. в settlement 
‘withitheplaintiff i is entirely, nusubstantiated. 
ua Hos these ipaasons, viwa ‘adept the" appsal 
atd dedréa ФБ posédsion’as “mortgages 
oF th the Abdi in- litigation. with aosta кешш 
Cee «уя Е А.Ч! Күй ЗЗА 

ообу. fora &@ af de 061 U Appeal | docanto, 
езу эзин ov ВАА ru T one tes 

sU) anod sainaA guo 


оз Б 
х OREOUTTA’ HIGH, our, | 
qinodaas APPEAL. iow; Оздати анови. 
gill ої өзібУура ог 8$:.0$19207 > - E 
Qi Quign gag baa June 6 1972.- PE 
_ Present: Julie. Sir Agntosh, ‘Miockerjee, Kr., 


and ‚ Justice ‘Ouming: 


PIE йш в. ла 


* inovt GAJENDRA NAT HD BY — APPELLANT 


ажо) d: ЧОЇ nue AEEY ? géreus 


diseases "Mog NI ASHE АЁ "HOSSAIN— { 


aglo t net we) 
eil Jo sonblipus ResPONGEKT, бє. 


жтлдалт,, n Daw Wake, , | property- —Lease— 
„руға, powers of Equity Agreement, to transfer 
a11:£08808810n of transferee z z- Deed not ,egecuted — Parties, 
ngogition . 00688981 anth covenant fon renewal, position 
scc bessorgranting (lease be ayond, „ hia. , power—BSpecific 

performance. ease by head, of, religious endowment in 
99088 , of, 18 powers esses, possession, . hdi whether 


" “adverse during Lifetine.of | Lessors. oy sc 


3o чач ШЫ orat pat Yo ад) roberta, 
nif, i bë кк кл М, fora borm сөхбет t throes, yoatea, 

‘and, Pa dal REISEN ara fo or. a, form exceeding dpe year, 
Кошо Re ia Oe осіне by the deed of 


рук 
x presely “ant 
105 OF, W Que bas no Buch authority, 


ade Te 
O Br. 17 where 113 bs has no 
3 obtain ed ё the leave of ‘the Court to: do' во, 


[x Л ‘col О 


Ma ae 


ut üisnanoo att ‘ent grogont” to transfer 


M 
D x Sher rty, M ‘intended ' asféree hag taken possdssion, 
(phough"’ 8 ‘requisite Tegal’ documenta. hava not been 
Чехе ой ard registered, the ‘position is the same as 
Es the documents, hadbeen executed, subject to the 

viso that 8050160 “performance can be obtained 


MN D y pactis to to, the; ‘Dirogmont in. the.same 
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Court and at the same time as the subse 
question falls to be determined, Гр, 711 s "XL "EN 
(Case-law considered.) 
` Though the position of a lessee with a covenant 
for renewal who has always been ready end willing to 
accept a renewal on proper terms, is tho same in 
equity asif в proper lease had been granted, it is 


essential that the covenant for renewal should be . 


such ав may be specifically enforced, No Court of 
Equity ' will, however, - grant 8peoifio performance 
where в, lessor has entered into а Contract for а 
lease which is in excess of hig power or has entered 
к a Iouem for renewal which is ultra vires [p, 71], 
col, 2, 

Secretary of State ү, Forbes, 19 Ind. Cas. 180; 16 C. 
L, J. 217, Lani Mia v. Muhammad Hasin Mia, 83 Ind. 
Cas, 418; 20 О. W, N. 948, Secretary of State’ v. 
lg ceu Nanda p Cas. 939; 27 О. L. J. 443, 46 

. 400, secretary of State for India v, Si 
Juda, 40 Ind, Cas.’ 5 ная 
Feilding, (1805) 2 Sch. & - Lef, 549 at p. 558, 9 Е, Е’ 
98, Byrne v. Acton, (1741) 1 Bro, P. Q, 186; 1 H. R. 
508, Bellringer v. Blagrave, (1847) 1 Пе. 9. & Sm, 
68; 16 B, В, 86; 11 Jur. 40/;63 E. R, 972, Martlock v. 
Buller, (1804) 10 Ves. 292; 7 R. R, 417; 32 E, В, 557 
Ord v, Noel, (1820) Б Madd, 438, 21 R. БВ. 828, B6 
Е. B. 982, Baikuntha Barik v. Shib Das, О, L. J. 321 
баев Chandra Basu v. Hari Dayat Singh, 5 Ind. 
Cas 286; 11 C, L. J. 846; 14 О. W, N. 461, Motee 
Dossy, Mudhoo Soodun, 1 W. R, 4, Narain Pattor v. 
Aukhoy Narain, 12: O. 162 at P. 158; 6 Ind. Deo 
(х. 8.) 104, Mahomed Esmat Khan v, Nunda Dulal 
Chakrabarti, 16 Ind. Cas. 890, Khulna Loan Co, 
Limited v. Jahir Goldar, 24 Cas, 209, referred to, 

Where the manager of a religious endowment has 
granted а permanent lease in excess of hig authority 
the possession of the lessee is not adversa to the 
endowment during the life of the head granting the 
lease. [p, 712, col, 2,] 

Secretary of State v. Forbes, 17 I р i 
ET ENE Віаде » 17 Ind, Cas. 180; 16 0, 

D, obtained on lease certain -wakf prope 
the mutwalli thereof: the leasa pepe i dies 
of ten years and contained a covenant for renewal 
and provided forthe payment tothe lessor of any 
compensation for compulsory acquisition of the 
property: on expiry of the term of the lease there 
was no renewal and the lessee’ held over: the pro- 
perty was subsequently acquired by the Valonsta 
. Improvement Trust and the lessee claiming to hold 
as à permanent tenant at a fixed rent, setup a-claim 
to the compensation money: 

Held, that as the lease was for a term in excess of 
the power of the lessor, the covenant for ‘renewal 
could not be enforced and when upon the expiry of 
the lease the leasse held over, the lease was, under 
section :10 of the Transfer of Property Act, read 
with section 106, ‘renewed from month to month, 
and that the claim of the lessee to appropriate what 
was, in substance, the corpus of the wats, had no legal 
foundation. [p. 712, cols. 1 & 2.] 

Proilokya Nath Roy v. Sarat Chandra Banerjee, 32 
О. 123,3 U. W, М. YO , Manilal Dalpatram v, Nandlal 
кима eae Cas, 610; 24 Bom, L, В, 138 and 

ayton v. ey, (1793) 8 T: R, 3; 4 -R, R, 576: 

E. К, 1284, relied on. oin aia ca 
. , Vidya Varuthi Thirtha у, Balusami Ayyar, 65 Tad. 
Cas. 101; 48 І A. 204; 44M. 881; i тэу ewes 
449,41 M. I, 4,846; 3 Uy P. LL R, (P,O 62 16 u. 
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W. 78; 30 M: L.-T, £6; 3 P.L. T; 245; 26 0, W, N, 
537; ?4 Bom. L, R. 629; 20 A, L. J. 497; (1922) A. I. 
R. (P. 0.) 1 8 (P. Со, Magdalen College v. Attorneys 
General, (1857) 6 H. L, О, 189; 108 R R. 62, 26 L. J. 
Ch. 620; 8 Jur. (м, з.) 676; 6 W. Б. 716; 29 L. Т. 
(o. в.) 239: 10 E, В. 1267, Attorney-General v. Davey, 
(1859 4 De Q. & J, 136: 124 В. R 194, 45 E. R. 63 and 
Magdalen Hospital у. Knotts, (1875) 4 App. Cas, 324; 
48 L. J. Ch. 579; 40 L. T, 496; 27 W. R. 607, referred to, 

Appenlnagairss a decree of the Prenident, 
Caleutta Improvement Tribanal, dated the 
2nd February.1920,  ' ` 

Babus Nagendra Nath Ghosh and Jitenira 
Nath Sen Gupta, for the Appellant. 

Mesers, Sinha and 4. К, Fuzlal Hug ani 
Baba Sechindra Tr-s1d Ghose, for the Re- 
spondent,? 

JUDGMENT,-—This appeal із dirested 
against the desision of the President of the 
Са!еп{'а 'mprovement Tribanel in а oase for 
apportionment of compensation in respeot of 
land aequirad for the Calentta Improvement 
Trust under а deelaration published, on tbe 
27th Marsh 19.8, "Phe rival slaimants ага 
the lessor and the 15826 of the disputed prop. 
erty, The Prezidant has desilel that the 
lessor is extitled to the entire compensation 
monsy awarded for the land. Тһе le:2:e has 
sonsequently apzealed to this Court, | 

-Tbe President bas found thatthe land in 
question was val'd qwikf and that the lessor 
was the mutwailt. No serious atjempt has 
bsen made‘in this Court to sontrovert this 
eonclusion; "The evidence shows that the 
rents and profits Lava been for many years 
&ppropria*ed to defray the expenses of a 
mosque, ard the property is dessribed 
throvghoutas wakf in all the relevant- dogu- 
ments. The case must, consequently, ‘he 
deoided on the footing that the land asquirad 
was а ува wakf. TA : 

On tbe 14th april 188) Rakhal Ohandra 
Da, tke father of the present lessee, who had 


„already been a tenant in oecupation on а 


reüt of Hs, 22 monthly, took a lease of the 
land from Abdul Ali, mutwalli, and exeouted 
а kabultyat in his favour. A premium of 
Rs. 50 was paid, the rent was fixed at Hs. 28 
monthly, and the tenancy, it was provided, 
would last for a term of ten years from the 
12th April 1830 to the 12:h. April 18 0, 
The kabuliy2t embdHied а covenant for the 
renewal of the leasa for & period of-ten years 
after the expiration af the tarm granted by tha 
lease, and stated expressly that if the lind 


' Bhould ba asquired by the Government, bhe 


lessor alone would get the compensation for 
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the: land-and. the lessee. would:take the oom. 

peusation for the brick-built:structure.. Tha- 
term cf the.lease:expired and tholesseo held. 
over; On the 27th-January:. 1891. Abdul Ali. 


mutwall, the.landlord;: again. grantad.a lease. ` 


to: Rakhal Ohandra- De;.on. a rental: of 
Вв. 23 a: month aud: for aterm of ten yeara: 
from: the. 13th. January 1891. to 
the 13th January 1901: The patta reproduced . 
the ‘provision of: the - earlier: lease 
for’ distribution: of compensation. money. in. 
the-event-of acquisition, and further eontain- 
ed а eovenant:that on the: expiry of the term: 
afresh settlement would be made. at a pro- 
portionate-rant:; The term.expired and the! 
` tenant‘again held over, On the, 9th Marsh 
1001, a fresh. patta was granted by. 
mutwalli Asbraf Hessain (who had meanwhile, 
sutseeded to the office) to Rakbal Chandra 
De or a:monthbly. rent of. Rè.. 23 and for'a 
term of. tem years. from. the 14th Mareh 
Y9Cl to: #ће. 14% March 1911, 
stated: that if^ it: should. ba necessary 
for the Government tó acquire the land, 
the leszor’ would take the. sompensation 
for the land: in aseordange. with the 
ruler, while the. lessae alone would get the 
eompensation paid for the building. There. 


was further а covenant that the lesses would . 


be entitled; on.the expiry of the term, to get 
fresh patias for ten years at а time on a rant 
of Ra, 23 monthly:and thus remain in posses: 
sion with heirs in‘euccession, The term of: 
this lease expired on the. 14th March 1911 
. Bhd, though the tenant continued: in oscupa- 
tior, no'‘fresh lease’ had been granted up. 
to. the-time-of the acquisition, The leesor 


‘now: laima the-entire compensation under. 


ihe: terms: of. the. lease; the. lessees, on 
the- other hand, contends that, by virtue 
of- the © covenant fot perpetual! renewal, 
He must. be deemed to. hold. under. а 
permanent-lease at a-fixed rent, 85 that the 
landlord ‘is not-entitled to anything beyond-tha 
capitalised: vali of’ the rent.. In reply, the 
léasor-urges-that: if: the’ legal effest. оѓ. ће. 
covenant: for renewal э to transform the 
lease-into a- perpetual grant at a fixed rent, 
the’ leasa: does поб. bind. the waif estate 
becanée-ereated by. the mutwalli in: excess of 
his-authority. The- President has held that 
the lease is not operative as a permanent 
lease of the wahf estate and that, at the date 
of:the acquisition, the, lessee. had no-higher 
status than that of & tenant from month to 


INDIAN; OASES; 


The pitta ` 


709 


month. He has further held that the lessee 


‘did not by lapsa of timo asquira tha status 


of a perpetual tenant ata fixd rent to the 
detriment of the wakf estate, . 

„16 is well-settle] thata mufwall should not 
lease wakf property, if it ba agricultural, for 
a.term exeseding three years, and, if non. 
agricultural, fora term excesding опе year, 
unless he is expressly authorised by the deed 


‘of wakf to do so, or, where ke has no such 


authority, unless he has obtained the leave of 
the Court to do во, Tyabji '(Muhammadan 
Law, sestion 502) states that where tha wakf 
property consists of a house dedisated to the 
poor or other eharitable objeat, the mutwallr 
may validly grant a lease of it for a year, 
aud where it consists of lands, he may validly 
grant а lease for three years, provided that 
where the mutwalli purports to grant a lease 
for a longer term than a year or three years, 
respectively, it is not void but voidable. 
This is in accord with the statement in 
Baillie (Muhammadan Law, Volume I, page 
606); "When the superintendent of a wakf 
has let a mansion appropriated for the poor 
for mora than a yaar, the leasa is unlawful, 

In the absenee of any condition, the approved 
dostring is that the lease of sétates in land 
may фе decreed to ba lawful for thres years, 

unless tt be for the benefit of the wakf to annul 
them; and that with regard to leases of other 
property, they should be decreed to be unlaw- 

ful when they exosed one year, unless it be for 
the benefit of the wakf to sustain them, But thia 

varies with the shanga of plaeós and times, 

This is approved for-the Fatwa” Snub. 

stantially to the same effect ia the statement 

by Sir Ronald Wilson (Anglo-Muhammdan 

Law, section 337). The original authorities 

collested by Ameer Ali (Mahammadan Law, 

Volume I) show that the limitation with 

regard to the duration of a lease, imposed by 

the earlier Jarists in respect of waif property, 

has been gradually modified, and the rule 

now stands in a mush more elastic form than 

when ii was first enunciated, 

In the Fatawa-i-Kezi Khan, whish is one of 
the earlier authorities, 16 is stated in snb. 
stanee.that: "Where the wakifhas made no 
provision in the doaument of wakf (about the 
grant of leases in respeet of the wakf prop- 
erty) the mutwalli has a diseretion to do 
what is proper and to the advantage of the 
poor (in other words, the benefisiaries), 
subject to the condition that he should not 
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lease & house for à longer term һап. öne уваг; г 
for в long lease is. apt-to: give rise to:the idea i: 
that the lessee 18.the owner.:-And:he may” 
not give a longer lease:of.land than is nedes- 
вагу ‘for: purposes of oultivation.:: Should the 
ану have imposed.a condition that ‘the land 
shall-not bé leased for more than one. year,:and.: 
people are not willing to. take- suoh-ia.::shorts 
léase, abd- itis- to`- the. advantage . of «the: 
benefioiaries: фо: - lease the. property: fors&o 
longer period, the Kyyum (the. mutwalls): cans 
not‘act, contrary to the” condition in the-ipakf: 
and give. louger:-lease,iunless he :submita! 
the: matter Бёѓоге ће: Kazi: who cam sanetion 
s longer lease on. the -gronnd:that.it:is to the: 
advantage: of the wakf,«for, the. Kazi:is; ther 
supervisor: over (the! interests 01) the:! "рст 
theabsent апі, йеєезкей :регворв; ::, : кед 
az And should-the:wakif have provided in-the” 
doeument of wahf-that the: :mutwalli- shall not: 
grant‘a-leace for niore than a:year, unless it is: 
for the.advantage.of the., poorc(the ,. benefiai= 
aries), in whieh’ case ‘he; (the mutwalli)imiay: 
do so himself, (i,e;,.of his-own authority) cif: 
he. considers . it;;expedient; and it -does:(noti 
require'being taken -to :the. Court -of the: 
Kazi,-for the, шр] has: (already). given-:him 
the; роже, o: 25 aen бас cai. than 
» "In.ease, the тшш has- ereated lease: 
ine five years;,Shaikh :Abu'] Kasim of \Balkh: 
has' deelared that it would not Ье уай, over 
а year,: unless some - need -,-hag: arisen: for; 
expediting-the rent; but, ;rays.the Jurist Abul 
Bakr Mohammad, bin al,Fez\sthat he‘doesmot; 
eongider;sueh.a, lease: should. be. held: to: be- 
void; but othe’ Hakim (Judge): „should: taka’ 
note.of it, and if. it: is,-to;;the zinjury: an the: 
. wakf;he ‘should, eanealibao-i. v; -pared oU sd 
* Abu'l.Haesan, Ali Ав: ‘Sugdi: ‘has - АЫ 
the. .Bame;viesw. л. “And it; ів: zBtated- from. ће, 
Jurist Abu Lais that: where ; the ; wakif had’ 
imposed-. no oeondition.;agBinst.'a lease ‘being: 
granted. for imore;than a, year, be:perniitted iti 


question. whether the; property was: Bouse: or 
land. 16 is reported: feom, Imañ „Ап. Hafe 
Bokhari that he permitted:the.lease of land; for 
three ,years..;But there; irca; difference «of. 
opinion, „regarding: (the..efféet of) а lense-for. 
more, than: three years;,, the:imajority.:of the; 
Juriste’ of, ' Balkh have:held;thátssuch a lease, 
is: “not: valid, whilst. others Have, declared that 
it is to be; submitted... tocthe-Kazi;-so, that:he 
may; :eanael, it and thig. doctrine: the: Jurist Abu: 
Lais bas adopted. ir xoisbaos cul od айпа 
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Ia the: t Durriul! Mukhtar;t. the rule: i in; give 
in! à'more:: :compendious form; it: "Aby:céopdiss- 
tion: "imposed Sby the соате: egardiüg thé 
leasing oti wakf property: ‘must. bg followed, D 
aud:the:Kyyum3 (mutwalló) &annot: iot! edn. 
trary ‘td‘it; - but; the^Kazi "nay; for. Aoc bim? 
appertains the: ‘gupervision: over : ‘the: interests: 
ofthe por; the:absent and:deceased? peoples: 
Soowhere:the:waksf bas lett: ‘indeterminatefthd: 
period for:!which-«‘wakf т. property: vmay be; 
leased;:some: (Jüristg):hnve said; thé:-Kyyum:? 
basa general:dissretion'as.to:the length of.tha: 
term 5: whilat.: others: '43havei «Said; ethe limit; 
should: be one: ‘year’ in':all bases: i2Andadihe: 
Fatwatis with:regard-to a: year forz(the:léate: 
of) -hotses ‘and threé! yearsrinb-respeot; of land;; 
unless” “éxpedionsy® «r is :ópposed itosi thia,, and: - 


SUASISR заал 






M 


-expedienesy: varies г sacoording * fos time nand: 


locality? (лиха 5) (orice ad: ол babeesena 
«The author: of tlie ;Badd-ul-Muhtar-^ ini- 
sommenting ‘om:the::abdve:passage:; шакев:аці 
iniportant istatement:: con? tlie: iantborityi ofi 
thes Fatawait Kari: 'ul;Hedüya: М һер thes 
repairs sof the::wakf: premises.vasnuot: be: 
effected':-without-letting:; (someyportion! of): 
it;ithei:matter::zmuste:be -placdd: before; the: 
Judgé'who!can direct the grant: of a+ leage: 
long:enough:for.thatipurpose. nuideiuogstue 
‘The viewsthus indisated was adopted : ‚Ьу. 


` this Court їп -Shoo ай: А уу: Zumeerooddeeni 


(1), where sa lease.in .;perpetaity atxa fixed; 
rent, :granted:i:by :8:: imutwalldinorespect.: tof; 
wakf: property, was-deslared: void; :even;on, 
the:supposition -thatthe office of the multoalli; 
was: vhereditary;: :and «;thes; contrary,’ views 
adopted ::іп : Dalryimple: vars ‘Khoond¥are: Azizul; 
Islami(2)‘#as.pronoaneed to!-ba:; unsupported; 
by ‘any authority;,and unsound in prineiple.. ; 
adn the::case‘before:.us, eáoh:of the. Бев, 
gueceseivelleaces:for а;фегта ‚ОЁ fen years was; 
primaifacte in-exeesa, ofsthe authority sof the, 
mutwalli :and-wascliable to be annulled: ви; 
unlawful, unless: established; ое} „for. the, 
benefits of. the.:wakf; which:;-has-; not+,been! 
done, in; this. ease: .; The eontentioni,4 that; ће; 
lease? granted on;.the;.96h:: Mareb,;1901 for. в; 
term of-tén-years:with ja«;perpetual covenant, 
for c rénewial sshould:, he; interpreted „ав, в! 
permanent- lease; аёга:бхөй:; rent;and; should: 
ba; -deemed: operative: against:.the, soa... ia 
maniféstly :untenable,. »:The‘leases thas notin 
2 ЛАНА мү oL bE сф ыт gusal edi 
"ys W.H regi HEP oen ting prie 10 pagel 
"*(2):(1868) Bong SEDA? 586; ITA Deve. (oi: Fay 
433, сео. moti Agato? a 10 iadd gadi вові 
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fdctibeen renewed; bit the »léss88 invokes! 
theid я:0Ѓа Walsh іу 2 Lotisdalac(3),2 aid urges 
that/thie istimmaterial; forjsin equity leis: 
prósisely:in.the;samà ‘positionzas:iifthal lease: 
hady.;been smenewedsacT hissd: ‘afgumenty «iar 
fallagious. 3 No doubt, itits; hwelliwettled; as: 
thé Xesnlt of: elong series’ oft decisions cias 
this:@purt;: навро. in pursuanas: of: ао: 
agreament'to transfer property) the intended- 
tranéfaree heabetaken possession, though the? 
requisites (legal ir dqdaments: had noti^been: 
exesutediand}-rogistered, the: position is the: 
sama\ asdf, the décuméatsrhad ‘bean éxeouted;: 
subject. to qbbe }.all important. proviso “thats 
specifis performanés: canbe obtained: batwaen! 
the; parties; to.the;-agresmanti:in? thes-dams: 
Qoürt:and:at ‘the *samoe:tima;-ag:: the :sab:* 
. Bequent.legal question fallsito :bedetermiaed.: 
We.need.not here emphasise thd:cirsumstansa: 
that spesific performánes sould :nót beiobtains: 
ed; :: before · :the»: Oaleatta ^. mprovement: 
Tribunal- «e :TF'oster.v;: Reeves (4), Angel: vi: 
Jay: «8)..  AApart-from- this; reference may-be- 
made to the dsgisiontiuz£ y ami Kishora: De: v.s 
Umesh, Chandra :(6), -whick reviews:“the 
earlier, desisions..from--Bébi Jawahir: Kunari? 
vu. Qhatterputs: Singin (7). onwards; ‘As «cas 
pointed; jont гіп: Н ipada Ghose wv. sNirod: 
Krishna Ghose. (8). the.» result: ofi thes3 Gases: 
may ba reashed either by the applisation of: 
the doctrine of part performanse enuneiatsd ` 
in Майот "у.з: Alaerson (9), which was 
followed by’ the Judieíal Com nities in 
Mahomet Musz v. Aghore Kumar Gangui 
(10), ок: руе" application vof thel ruló in 
Wy vli vJ УЛМО: (3977 Thi “do string: of 
part; barforiianes: yis, геїв 15: “of no. ‘avail. fo) 
the appell vob, Jor; assuming: with Baggallay;: 

HOG LOS 50 8,8 ЗОРЕ OP HO (8T) 18] 

La.) fd ag BiT WE ОЛО Qu wo чш £ 08a 

AOSE gE DP 
QO 1660.) n 

EIA 
(8) (1862) 91.10 tp? "e 4 5ш gar 4б LoT, 
868; 31 W, В; 109. UT oe T 

(4) (1892) 2 Q. B 255; 61 L.J. P ps йш; 87 L, T. 
537, 40 W. В. 695; 57 J, P. 28. 

(6) (1911) 1K. B. 68826 p. 637; 8S0 L.J. K, В 
458; 108 L. Т, 809; 65 S. J. 149. 

NS 55 Ind. Cas, 154; 31 О.І. Ј. 75; 24 0. W. М, 

(7) 2 0. L. J. 843. 

(8) 61 Ind. Cas. 687; 88 4. L. J 1 487. 

(9) (1883) 8 A. О. 467; 82 L. J. Q. B. 787; 49 L. Т. 
803; 81 W. R. 820; 47 J. P. 821. 

(10) 23 Ind. Cas. 930; 421. А 1; 4? О, 891; 21 0, 
L. J. 284 19 О. W., М, 250; 7 Bom. L, R. 4:0; 23 M. 
І, J. 548; 13 A. L, J, 229; 17 M. L.T. 1132 L, W, 
208; (1516) M. W., N. 621 (P. 0.). 
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Lad gndldarsoft v: Maddison (11) ;that ‘more 
retantiont Hofeipóssessión Ode! mot: "in t it&alt 
suffisiddtd tov éonstitute ` ‘part: ""parformanoó, 
thoughthezcsntrary ‘view. Has been soma. 
times:favourad, . Lanyon: v. ‘Martin’ (12), and 
assuming furthor:that «gpesial oireumstanaes 
musti! bexcestablishede :toishow that it is 
neoasssarily?.referable:to àn'agreement for a 
loasé\or ‘contrast for‘renewal, Dowell v, Dew 
(13) ; bush: 1e0ntrast:! for renewal must be 
ebfordsabld Ji: ae Oourt of'Equity. Nor ia 
thérule'ino]Walsh' v. Lonsialse(3) -of greater 
effisxéy:to-the'appellant, unless the  eontraot 
for renewal imvalid:and operative For, though 
onsthecassumotion ‘made iu Seoretary of State 
vilBhrbes n(14).; Dani Mia v.' Muhimmad 
Hxsinia Mian (15), ‘Secretary ^ of State v. 
Digámbar,'Nánda:(16)'mad Seoret:ry of State 
for India: v.sSibaprosad.Jana (17), the posi- 
tions of ‘a les3ae,: who has: ‘always basn ready 
aud: willing to. "asaepb & renewal on proper 
terms,:id tho. Samo: in equity аз if а proper 
lease has boot .granted; it is essential that 
tha:oxnvenaht:for renewal should be sush эз 
may bo':speeifioally; enforsed; -{n the ‘ease 
befora:us;' : the: lessor:'was: not competent to 
grün а 19996 of: this deroription. 16 eagunok 
be: disputed that: nó:Court of Hqaity will 
grant specifies: performance where а trustae 
has ‘entered’ intoa cantrast for a lease which 
is-invexeess:of his: power.or has entered into 
a:sovenant-fors renewal whieh ів ‘ultra vires, 
Li:Harnettv, Yeiiding (48), Lard Bedas iale, 
Li: said:that the party :who cymes into 
egquity-for a specifis performansa, must show 
tliat-in secking: the performanse he des not 
eall.apon the other party to do.an ast whieh 
hecid not: lawfully competent to do; for if 
hé:-does;::a :conseqnense "is. prodused that 
quite’ (passes. Ьу the.objact of the Court in 
exeroising the jarisdiction, whish is to do 
more complete justice; if a party i8 eom. 
polled to do an ast whieh he is not law. 
fully, authorised ёо «do, he is expossd to в 
nei ‘action for ‘damages; at the snit, of the 

; d SO 3 MER 


Ei 
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Я ; (и) (1881) Y Q. В. р. d at P 278, 50 L, J, Q B, 
486; 45.1. T. 884; 23, W. В; 556. · : 

(12) (1884) 13 L. В, Ir, 297. 

(18) (1842) I Y. & 0. C. O. 345; 57. 'R; В, 303; 62 
E, В.0184.ь wet ood Бы Н 

(14) 17 Ind, Cas. 18); 16 C. 117. 917, .. 

(15: 33 Ind Cas 143; 200 WEN. G43.; 

(18 45 Iad Uam 939: 27; 0..1,.Г.7448; 43 О, 160. 

(17) 45 Ind: 'Ods..983i-27. OF. b. J. Фат. 

(18) (18057 230 :& Sup f3549.ab{p,-653; 9 Б, B, 98 
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rerecn injured by. such aet. To:the:same: 
«єв, ja the Cesision of tbe House of Lords in 


Tyrne v. /сїоз (19) where. it was held thas: 
a ferantfor life, who had agreed to grant . 


a leate. for ‘thirty-one: yeare,,in.. exeess: of | 


hia rower which, was limited to the grant 


of.leases for twenty-ore years orthree lives,. 


wes, bound, to grant sueh a lease. asi was. 
warranted: by the power; Again, in: Bell. 

ringer v. blagrave (20), Knight-Brucs, У;.О, 

referred to Mortlock v. Buller-(21) and Ord 
v. Noel (22) awd ruled that the-Court would 
rot interfere, for the purpose of performanca 
of a covenant for rerewal sueh as would 
enable or assist parties to commit a breach 
of trust. 
followed ini this Courl; see, for instanee; 
Baikuntha- Bartk v. Shib Dass (23),. Sarbesh 
Chandra Basu v, Hart Dayal Singh (24), Моке 
Dom: v. Mudhco Foodus (25) Narain Patter 
v. Aukhoy Narain (26), Mahomed Esmat Khan 
v. Nunda Dulal Ohakrabarti. (27), Khulna Lown 
Co. Limited v. Jahir Goldar (28). The con- 


elusion follows that in this case the eovenant. 


for renewal could not be specifically. en. 
forced, Consequently, when upon the expiry 
of the lesse granted on the 9th Mareh 1901, 
the lessee held over, the lease war, under 
eection 116 of the Transfer of Property Act, 
read with sestion 106, renewed from month 
to month, Trotlokya Nath Roy v. Sarat Ohondra 


Banerjee (29), Manilal Dalpatram v. Nandlal- 


Keshavlol (80) see also Olayton v, Blakey (21). 

Ав a last rescri the appellant has cons 
tended that as he always. professed to hold 
ав а. permanent lessee, Һә acquired sush 
status. by adverse possession for. twelve 
, years from the .date.ofthe last lease, Thia 
contention ia: elearly opposed’ to the deei- 
sion of the Judicial Committes: in Vidya 


(9) (1721) 1 Bro. P. C. 186; 1 Е, В. 503. 

: (20) (1867) 1 De. G. & Sm, 68; 76 В. R. 83; I1 Таг, 
£07; 68 B. R. 679. `. 

(21) (1804) 10 Ves. 292, 7 R. R. 417; 82 E, R. 857. 

122) (1820) 6 Madd, 488; 21 R. R, 828; £6 H, В. ‚962. 
[ (23) 2 C. L. J, 827, 

(24) 6 Ind. Cas. 286; 11 0. I. J..846; 14 0. W. N. 
451, 

(25) 1 W. R. 4. 

n 12 C. 162 at p.158; 6 Ind, Dec, (х. 8.) 104,. 

(27) 16 Ind. Cas. 890, 

(28) 24 Ind. Cas. 209, 

(29) 82 О. 123, 8 C. W.N.90!, ° 4 

(50) 55 Ind. Сав, 610; 22 Bom. І, В. 188. 

(81) (1798) 8 Т, R, 8; 4 R: R. 575/101 H, В, 1284, 
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This view has. been repéated]y: 


Eos (1929. 


Varutis.. Thirtha v. Bocusamt hover: (32); 
whieh: shows: that’ where’. the manager. of a: 
religious endowment had granted a parma-. 
nent lease in:exsess of his ‘authority;: the: 
possession: of the lessee was: not adverse: 0: 
the endowment. during the life. of the head‘ 
who granted the lease. The case before us 
has no. analogy to. the decision of the Houre: 
of Lords in Magdalen College v. Attorneys 
Gereral.(33) whioh was applied:in Attorney- 
General v. ` Раву. (84); it rather falls- 
within the rule resognised Бу. the 
Heuss of Lords-in Magdalen Hospital. v. 
Knotts (85), namely, that if any- rent ham - 
been reserved and:reecived, however. emall, 
the legal relation of а tenansy from yéar- 
to year has keen created and the Statute: 
of limitations’ eannob have run. We. hold, 
acsordingiy, that the President has-sorraet« 
ly eorcladed that; at the time of the ao. 
quisition, the lessee was a tenant from month: 
to month and that. his elaim.to appropriate- 
what isin substanca the corpus of thew 1^ f- 
estate has no legal foundation. 

The result is that the deeree 
lower Court in: sffirmed and this appeal 
dismissed with ooste. We assess the: hesr: 
ing fee nt one hundred rupees ^ The ccsts 
will ba paid by the Recoivar out of the estate: 
in his bands. 

м, Е, 


of the 


A ppeal dismissed. 


. (82) 63 Ind, Cas.. 161. 48 I A. 302,44 M.. 831;.. 
(1921) M. W. М. 449; 41 M. L. J. 846; 3 U. P. L. 
(Р. С.) 62; 15 D. W. 78; 80 M. L. T. 66; 3 P.L. 
245; 26 О, W. N. 537; 24- Bom. L. B. 620; 20 A, Led. 
497; (1922) А.І. R: (P. 0.1123 (P; С). - 

(58) (1857) 6 H. L. C. 189, 108 B. E. 62; 261, J. Ch.. 
620; 3 Jur. (м, s.) 67535 W, В, 716; 29 L, T. (o. a.) 
239; 10 E. R; 1267. 

(84) (1859) 4 De. G. & J. 186; 124 В. В. 194; 45 Е. 
В.б 


(i (1875):4 App. Cas, 824;.48 Ly J. Oh. 579; 42 Li 
T. 466; 27 W. R. 602, 
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LAHORE: HIGH COURT. 
бик Revision Permios . №2650 ов: 1921: 
-June-30, 1922: . í 
Present: '—Mr; Justica -Hárrison. 
BABSDUR "SINGH -—PraiINTIFF— - 

- Partition sr: - 
versus | 

WASAWA: SING H AND ay ee ЖИ 
T - — RESPONDENTS, 

Civil Procedure Code (Act Y of 1908), О. IX, re 18 
—Application to set aside ex parte decree— Dismissal, 
for Jailure:to pay process-fea—Nature of order—Appeal, 
whether lies. 


. Where an application to set aside an ew , parte decree 
is-consigned to the record-room on, account .of the. 
applicant's failure to pay the process-fee, that is 
tantamount to an order dismissing the application for 
default urider О; IX} г;18 of the Civil Procedure Code, 
pi therefore, an , appeal lies from such an-ordér.: 


" Kumud Kumar Bose v. Hari Mohan Samadar, .80 
Ind. Cas-45,; 21°O. L. J. 628, Sacheevi v. Kanta Hagi, 
86 Ind, Cas. 798, Pakari Pramanik v. Barat Bundari 
Debya, 37 Ind. Cas.. 885, relied upon. 


Petition, under section 44 :of "Act. IIL of 
1914.a8 amended; for revision of. an order. 
of: the: Additional Distriet Judge, Lahore, 
dated the 7th April 1921, affirming that of 
the Honorary Civil Judge, Kasur, Distriot 
Lahore, dated the 5th January. 1921, 


Пай Shaukat Rai, for the Petitioner. 
Lala Kishen Ohand, for the Reapondents. 


- JUDGMENT:—The-plaintiff in this sase. 


brought a suit for. possession of certain: land 


and was given a deeree- ez parts- on ЗО 
November 1120, -On the following day; the 
Ist Desember- 1920, the -defendant- applied 
to: have the.« parte: desree set aside. The 
T7th-of Besember: ‘was -fixed?for--the hearing, 
of thie application and an- adjournment: was 
givetto: the: Sth of: January, a8: notice had 
поё -baen -served fór- the 17th December. 
The-applicant failed to pay the procass-fee: 
and consequently on:the.5th of January- the 
application. was- consigned* to- the- raeord’ 
room; This I‘take-to:ba tantamount to an 
order-dismissibg the applieation; Ап appeal? 
was presented to-the- District: Judgo, who: 
has-held that‘ 16: доев -поб lie; inasmuch as the 
order must -be-treated as. baing:under- О, IX, 
т, 2 and not О. ЇХ, r. 13 and- that, 
therefore, : tlie proper remedy: for: the appel- 


lánt'was an application: under О; IX; г; 4. 


and nof an appeal From this order this 
revision .-haa. been: presented; sand’ the: first 
question to be desided is: whether: the- appeal 


TDA, ease, 


"Debya (3). 


"n3 


did’ or- did. not. lie: фо the District Judge. 


"d Counsel for the petitioner | relies cn three 


rulinga:- Kümud Kumar: Bose v. Hart Mohan 
Samadar (1), Sacheeni . v. .Катїз Hazi 
(2)-and Pakari Pramantt v, Sarat Sundaré 
In. all these the application for 
setting: aside. tho: eo parte decree was dir- 
missed in défault-and.in all- it was held that 
this order of dismidsal'in de'au't was an 
order: under O, IX, т, 13; and, therefore, 
an sppeal lay. ` In both Kumud Kumar 
Bose. v.. Hari. Mohan: Kafadar (1). and 
Ёасћевої, Ve. Kanta. Hazi. (2), Coansel for the 
potitioner: applied for. an; ad journment,. and, 
on-this:being refused; withdrew. In Гард 
Framantk у: Sarat Sundari Debya: (3) there 
was no sort of appearanee at all. On the 
reasoning; adopted.by: the: learned Distriot 
Jadge the. orders: should; therefore; haya 
been;, and’ , боп: - Kave been, treated 
ав Бейби, under О. IX}, r..8 from. which 
there: ів: no appeal and. against: whieh the 
aggrieved party must seek his remedy by 
an application under O. IX,r. 4. This view, 
however, was not taken, and the result rather 
than the, intermediate- "Mage being looked to, 
the final order was-treated on-all three osre- 
sions, in spite of having been passed in 
default áud:not on. tlie. merits, . аз Being an 
order: under O. 1X, r, 18, Both views.of 
ihe. nature: of, the order are possible and 
I follow that taken. three times by the 
learned‘ Judges_of the. Caleutta High Court 
and hold that the result of.the, order: baing 
a.dismissal of the application to sot aside the 
са parte dearee, an appeal lay.' I, therefore, 
aseepb the application for revision and direst 
that the. appeal be, desided on its тегів, 
Under the circumstances of the база and аз 
it is elear thatthe sucsessful petitioner did 
not state.his case fally or rather the-law on 
the subjeet: before the Distries- Judge, I 
think the correct order is that the parties 
should. рву their own costa іп this applieation 
pA piv 


Application accepted. 
à) Р Ind. Cas; 45; 21 C: L. J. 628, 
(2) 86 Indi Сав, 798. 
(3) 87 Ind; Cas, 885. 
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SANKTA PRASAD €, JAGANNATH, í QONEME АТАЎА d HORE BUYAR aR 


,QUP H,UDIOLAL GOMMISSIONER'S;p tothe шепите хой! tbe:proparty: Theis 
эч ис emp: "СӨ БТ, edy qo? Тло disputes «were: reférrodrto: foana arbitratotB. 
pore РРЕАП No, Оов 134й,+ with one Rai BahadaréSankata Prasad às 
өң riesa Мау 251999. (1) Bossa Umpire, nand dho arbitrators -were.asked to 
‘soph ffeseni: Mr, Ashworth, ‘A. JO. ind {оу deside. what; money! Was rdug 0 ; ‘the: temple 
ча). поро; ‘Mr, Simpson, Ai. 0. „(Бу róð from the pocketa of; ayytof the 8 six persons 
ee aby Pandit: SANK ATA, PRASAD = Has and also to frame a sshema for the manage- 
nit blot sPEAINTIEFTRAPPELLANTS лї boss Mentsinafatare;. Whe arbitrators! gave ^ their 
p pow Mgateh niU6ESUS isl Yo лото eidy award on the lObhsaofs;Máreh 1920. In 
JAG LANNATH. AND QrapRs—DERENDANTAS zo their өере еу, ‘appointed віх Persons 
WAS fusi :RRFPONDENTS. si .ieaqus na бб trustees 8 а) ne natid gets. T wo ОР phem 
Nom il Procedure © Cede, (Act, oof 1908) eh. 1}, wes аатор ЕЯ a six persons уур ho. bad: 


Th 


905 E Arbitration ТВОЙ, 


mot Бош y dward uhethe 
(Oy elite REA of. кде V^ Тоў SAU Sof referred the matter to arbitration The 
аргатай, joulidity of2zArbttratorsdalegation: Other »four.» iweró:stwoc: ofi: tho: arbitrators 


of ministerial duties,;bybsy\Referancesfor ymándgeinent of, ard the!utapiré' 6° "did d -bonet Tha ii b cis 
tee 97 FP UN" (uu 

лой. dep арр шй, ААЛ EAE Dayal, Sing Dg ab, The. lamer, Cour xd, bir Е CEN 

UP nu Ша ёа sisetreggs іо duos on gan 18518688 П, 18п6')88 to, whether, «there wan, 
зда ы озін бейшен фоне њаванаіоһа 8 broperureference! wis/answeredin~ favour: 

referdnca, prid чё junges nola oblightion otói abidéiby. of. the plaintiff. , TbeSubordina ate Judge alto 
the award is not а person; interested ing the award held that’ 8 y "arbitrator" Went Gutgide н 


M. д prow MAY yi. 
Woo Ж "ys Aib Be jio Oni: 19 IOWSIS: шу. appointing i \% ‘committe. һап 


E véGaxgan Sahin, l8:K1c822^ it р:1898211! dias that they.weraciguilty; of. Jnlissondust 
I3A. 20},4:8ar PaO- ms bs “Ind. «Deo (nes) 7721: in adppointirg> themselves: :Both еве: ето 
(P. 0.) followed:, . - iii latter sonslusions;:are impugned:in appeal; 
PA r arbitrator” | Tnày: "deed toy Withont baving fixed; € specifio::: issue:; on 
pe Oriianco OF ate of “aiininiaterial ture, . "Qo" n i SS x re 
muat Кен г evidetice of the: БЕРЫ biniself' aud the ‘point; the: Subsrdinate:Jdud ga ‘also ‘held: 
where;there ‘aréimore arbitrators hanione . and! evii that;:the ,appliéationhe whisk. маяг: madé ‘byi 
dence is.taken i in the absence,of one .or,,more ofthe Bankata, iPPásad;-the: umpiré; could .поё: һе 
woo Dis т, n deg ie d entertained, g9 ће, wes not a-pergon | interested 


ТО. Wicks 8204 Bomi T, Ri6TAP.O.P6féRibd toge 18 же В | award с. тіріп, ‘the „meaning: of 
! Where a; dispute, ав -to,;the mábagement;ofitemple paragraph’ 20 of the Sesond. Schedule of 
properiyjis referred. to; arbitration, ib ig not open to the; Code of Civil. Progedager i st This deai- 
Nd EET. 2 E tion; bes. ern, inoue inz вооев] ав. the 
guiltyiof’ misconduct. 0 е a i i : ground. Аа is, wrong. in law; -bn 

i not been impugned;,on| the ground.th 
іввпе, гуа _dramed on; tbe: point,.; ^ 
ае shold that .. һе, ;, Subordinate . "Indes 
WES; might; iin; holding that.. ankata; Prasad. 
had. nO, .dcous: апы» IE 
hdn the sage . iia Singh yip cR 


Sahat a)» thei. Cae oe the. „ Privy: 
Oourei 


ha toy ; iL-held; that ca c;person; syhoilz was; ig 
an order um the’ p DE. fied вітарвег.: to the -submission:, to’: reference, and. 
eee file an arbitrio. Award: jr and; was ,under.; no „obligation: жо: , abide: Бу; the, 
равв 1919. one "upon “it, On ilie. ‘23rd, of award, sould. not,.avail. himself of it; Such, 
oF ae NATUS ads Raghunath Prasad, father a ,person,: therefore; i dn: our «opinion;i ‘sannot, 
0 “respondent ‘Jagannath, along swith be; said, „tobe, a; person interested i tin: the. award _ 
respondents No. 210 6, sentereds: „into. ‘dn ; «add 
agreement referring a ocoertüin: dispute to the: Second ‘Ssdedale,. of the- Code: of: Qivil 
arbitrators. The dispute was in respect Procedure, £5 m £2 О dou hea 2 x 


of the mortgagee rights in village Dhan- rog A | 
taria whieh was owned by в temple, Raghu- ‘Asto 4 the qnestion,whether: the\varbitrators | 


. ilty зоЁ 2! А 
mah Prasad and respondents Nos, 2 to 6 were gullty:of; Imisconduel f: in; :appointing: 


is 
eid? weftuo sijè атоо Јава c qms bes 
were trustees of these mortgagee rights оп {лу 6342335 p; 828; IUT, Аай 4288, iPiQ; d 


bebalf of the temple and had had disputes as 491, эй, Deo xs. TAU (Р, ОЬ od о soia 
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TOLA BAM 0, LORINDA BAM, 
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DN M to: pr HW anaes 
Comi of Lahote (2). "This aling" 
i gulf adsl) NUNT 
del may. i А atd ts a third” rho Whe? 
pertoriadues ófa iati "of a ministerial: занон 
and: antes, bs dóvokéd ‘to: aoier Ja dase: 
тер гө... evidenies = “was! ‘taken’ in 
absense” of ‘one “ore “more of! "thé arbitrate,” 
“Oka tó ihe. “question ‘whether the award. was" 
ithe the teris or 3 теги Se 836017 
with ihe" lower t [ holding ‘that 87 
terns! of the | БИГ eldárly did “not eon? 
template, “that the бтр та should ован 
tute à. Е ianogiog Body ig? вірреғвеввї 282 Tot! 
the’ ‘nities! ‘to the* “agreement” of referónée;- 
What appears’ . ta hive been” ihtõñded" was“ 
to''Jay* ‘down a skeme’ “of mandgement “by: 
whieh: ‘the parties: о“ the" Feferonte | 78958143 
B8 bound'and- "wie a should prevent: dispiitoa* 
sions g thóin, Us Gest ai EALE AMIGAS 
pör “the abe fénsona: “We "Hold that this’ 
v^ ”- "Je М," ind “ati 
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(P;0.).. eari iros uid PM; gun epeo on 
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„ЧАЯ AGANIDA, 


„А WA ROR LAIP TAN Яе it 
m Зарозрабтишо Арен, No. d 410 or inj. 
aliqnis January, 27,, 19; nd pus zl 
> Eresent'i —Mr. р »Raoof and... 
beg danced Mri Jush Harrison, y ар? 
odi TOBA RAME- PLAINLY = Азна, t 
tedi dostla off of VOTE. e ni Pet 
GOREND A: RAMS avn, OD U,RAM Bons, 
soda @RDyIUNGA REPRESENTATIVES OR aia ул. 
ati PARSHOTAM,DAS, DEGEasED, AND 55 
ип ИКС MENT 7 Дх) NL AE 
„Punjab Dres emptions A ix рге, 
emption (rupi T PM wh, 
душе Ct aii do bus mer Barn” a "i 
sho (COGI at hath Barzan 0 тахал) al’. 
aTherundérlying prin iple governing; the: limitation 
in prg-empsion, Apita, 8; АА b i Ii vuns , from, tho, date 
of. notice. I physica: ; possession” idi given “bkder 
thé. Ча Һе “Whold world 18: 4 fivanribtióo | ôf - the 
ане ной. TIE: ‘a0 registered ded is dexecutéd,: con. ' 
structive: notice js: given; ‘and, vin; the i same man cone 


Sess MY 


TP 






structive, notice MAN m айда i7 б, icol: ; 2] 
Defendant ; was, 1 sided of 
land oh di diton hat С Mss ng De: étécted: 


certain? "buildings i f'on theslandgandy paid &scertain: 
sumjof money:‘he: would become,the -owner of,half 
the land,,.Some, years; afterwards, defendant Having 
fulfilled. the "conditions, “half thé land was ‘mutated 
in his hà аһы eu fod 10 pro:empt thé ‘gale r- 

*Held,** De :tháb:the:defendant; rhad :mever obtained 
physical possession of the land under the sale: [ p. 716, . 
col..]- уул. 

2 that, "therefore, АЙН! EC do гий ощ’ 
the date of ‘mutation under'sdotion-29 à the 8 Panjab 
Pré‘emption-Act{of:1905, dorresponding to nection: 80 
of the: Aot oft 1618.5 [ p. 716, col; 2,7.; ige 

i м Chand, ушга, Ram, 157 P.H 





1868, әй 





“аа ‘appeal, froma ‘the ‘deores’ ‘of thé Dig.’ 
triat Judge, Multan, dated’ the igih November ` 
1916, reversing y that, of the Jiinior Subordinate 
J ndge,. , Besond „Отаве s» Maltin, Забей the Ath 


gu ее. 


‘for’ “the ; Appel. 





ufi, 


uw LET 


; Dr, ‘Shania. ti ud. ‘Dis, ‘for the Residents. ` : 


57 бу 


. JUDGMENT. .— The. faeta of this, саве aro 
that Thakar Daa, and Notan Das exeeuted 
a deed oni asform Клоп авап, , adhlapt- 
nama in:favour of; ‘Parehotam, Das: ;on, the; 20th 
Marehis1907; with regard stona -holding in 
the Multan: District. n The terms.;of.this 
deed were ithat- possession, was ; transferred 
at sones.::Parshotam- Das;was,to sink a;well 
and: Be: provided ^with.eertain; . materials for 
the :рпгровёбё He; also Вай ёо, erest, certain 
other:!: buildings:: ando,to,; pay. the; eum -of, 
Rs. 300, and on the fulfilment of these eondi- 
tions ;and. not, before | one-half .of. tha. land 
was to Ђевоше (his, : "The; important. point ів 


VEG ` 
TOLA RAM t. LORINDA RAM, 


that. porsaasion” was given- to- him-at osca. 
On‘ the: 4th: of Mareh- 1903. the- present 
plaintiff brought’ & suit: fòr- pre-emption 
against the: parties: to-the deed.. This was 
dismissed: both’: in the: original Court and 
in the-Cóurbt/of-Appsal Thakar Das,- the 
owner, made a statement to the effect that 
he: Had: canselled: the: ‘adhlapinama.: вв. the. 
Conditions had not-bsen fulfilled by tha other 
side. -The: Divisional Judge found that the 
transastion was not.a sale but merely an 
agreement to. sel.. The adhklapidar remained 
in possession aud on the 14% Septembar. 
1911. (Thakar Des.having died in 1909) one- 
half^of'the-lànd' was entered ia. the-name 
of. hia. son, it. Being recited’ that the oon- 
ditions having. been fulfilled the titlà had 
matured: andzhe: had» bscoma- owner оѓ: ong- 

half of the: holdiag: The present’. guit-was- 
instituted: on the. strength’ of'thi&-mutatión- 


on. the. 13th: January, 1912; the. plaint alleg- - 


ing: that there had: been: an · -oral sales А. 
decree for pre-emption: was’ given by the- 
Trial: Court, but-on, appsal'the- suit was dia- 
missed:a3- not- having: baen brought: within. 
timó.. The only: question before us-in sesond 
appeal: ів: whether’ the: suit- is within time. 
ог. not.. Counsel for. the. respondents urges- 
that the plaintiff having, come. into Court. 
relying. on. an "oral: eale. and. having wholly 
failed to establish bis contention he. should 


not be'allowed: to fall baek upon the original : 


‘contract, and, if во allowed, that his limita 
tion , runs from the: date of "physieal розвэв- 
sion, under the sale whieh was ‘given at latest 
at the.time of Thakar Dag’ death in 1809. 
Taking the findings of faci of. the learned 
Distriot Judge,. it is. established that. the 
vendee. "was in personal immediate and. 
tangible possession of ths. land from the 
start.’ In spite of this finding and'in spite 
of! “his. having apparently: appresiated:.the 
signifioanoa of Batul Begam.v. Mansur Alè 
Khans(b)-the-.Distriet; Jüdge has found: 
that- physióal? possession under the sale ws. 
given'at-tlie time-that‘ the title ripened: into. 
. fûll ownership, Не has~ overlooked:the-fast 
tlat‘tinder: the- eircumstances: -of the case. 
physieal: possession: under the salo . was. 
inipossible in’ the- natura: of things, and has 
treate@the‘alteration in the-legal status -of 
the patte ав оро to the post- dating. 


T (134A; 17; 5 0,7 We “NY, . 888; 28 I A. 948; 8 Bori; 
| L-Bi 707; 8'Bavc Py O, Jè 183 (Pr. 0): 


INDIAN ОАВЁВ; 


. (1992: 


of an.event, whish, on. his own finding, had, 
oscurred. years. before, The Pre- emption 
Aet provides: -that where a .physieal possession: ; 
is given.under в. eale ‘limitation, runs: from 
thatdate.unless it.has, been ‘preceded. by a. 
mutation; Where no physical pcssesaion - is. 
given limitation runs from the date of muti- 
tion: or under- Art. 10 of the Limitation’ 
Ast.from the.date of registration of the, sales. 
deod.. Here no physisal possession was: 
given under the sale, for the vendee, as; 
clearly. held by the learned. District’ Judga, . 
was in physical possession from the date of. 
the exesntion of the.original contrast, There 
was no registration of a ssl3-deed, as the. 
instrament was an agreement to sell and поё 
a, sale. Had there bheén. no matation the. 
limitation. would. apparently be governed by. 
Art. 120, but as there: was mutation, the 
сазе is governed by section 29 ofthe old Ast. 
whish sorresponds with section 39 of the; 
present Act, and runs from the date of that. 
mutation. It is true that the plaintiff has 
relied on an oral sale but he was forosd into. 
this position by the sonduot of Thakar Das,, 
the original owner, Ho knew that the 
physical possession of the land had been 
transferred. He. waa informed that the. 
eontrast- under whish the transfer had taken ` 
plase had. been osanselled,, he was given 
notica of the existenss of tha title of the 
defendant as & full owner by the mutation. 
and he sould: only ‘presume that there had: 
Ъвеп an oral sale subsequent to the. san- 
eellation of the original contrast. The- une 
derlying principle governing the. limitation- 
in pre-emption suits is that it runs. from, . 
the date. of notica., If physical possession 
is given under: the. sale the 'whole. ‘world. 
is given notiae of the aliónation,' Tf ‘a ree: 
gistered, deed: is. exesuted, construative. notice. 
is given and in the same way constrastive: 
notioa: is: given by mutation. Iu Xu! Chand. 
v. Mansi Ram (2) the wonditions of. the: 
contrast were different, for full title passed 
at the time of execution of the deed, Here 
the titls did not pass until the .eonditiona 
had been falfilled, The finding of the Dis- 
triot Judge that physieal possession under 
the sale passed automatically and without 


‘any outward and visfble signs. to inform 


the world of the fact at the time that the 
title ripened into full ownership is direotly 


(2) 167 P, В, 1888, 
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NARINDSA BIKRAM JIT SINGH V, ВНЕО RATAN UAR. 


oppósed to: hig own ‘earlier findivg~ add. to 
tte- -admissions ` ‘cf ‘the:partie:. 
We ‘find, iheréíóre, that - 
within time under &estion 22. W ciate. 
. aecept the appeal end reverse {һе decree, 
and under :0. "XLI, r. 23 we pass.an 
order 6f-remand dirasting the District Judge 
to give a decidoa on the merits. The 
‘stamp will b» returned and the oosts of 
this‘ hearing will be costs in the suit. 
Z. K, Arpal cccepted, 


the suit i 


'OUDH JUDIOIAL COMMISSIONER'S 
COURT. . 
MisogurArzcU3 Озуп, Arpiicatioy №, 235 
- 1922, > 
August 1, 1922. 
Present: ; —Ms, ‘Ashworth, J.O., ard 
Mr. Simpson, А. 4.O. _ 
. Thakur NARINDRA BIKRAM JIT 
“SINGH AND ANOTHER—DEFSNDARTS-— ` 
AP.LIOANIS — 
: versus - 
Thakurain SHEO-RATAN -KUAR] 


—PraumT xr —OrrosTE P BTY. 
* Oivi! AProcedure Code: (Act V of 1908),5. 24— 
-Transfer of case- — Convenience and expense, "balance of. 


Although a plaintiff has an ‘undoubted tight to ` 


histitute his suit in any-Court-which has" juriadiotion, 
‘yet ifthe “defendant can show-that there.is-a’ cléar 
‘balance of advantage i їп. the way of convenience’ and 
expénse,he'is entitled to have the case transferred. 
h [p7 18, сої 
Inayat Ullah Khan v. Nisar ‘Ahmad’ Khan, -65- Ind, 
7^ Oa82142::4 v^ A. 278; 20 A.-L, J.-118; (1924):4. I. R. 
(A165, Syed:Hustin v. Sajjadi Beyam, ЗЕ Тп, :Cas, 
7696; "8 O. L. J; 200, Khatija Bibi v. Turuck : Qhunder 
“Dutt, 9 0:980, 13 0. Г. R. 183; 8 Ind Јаг..143; 4 
‘Inid. ‘Dec. (N. -5,) 1823, Jotindronauth Mitter v. 
‘Raj-Kristo Mitter, :16 О: Y rn 8 Ind Dec. (м. в.) 511, 
Harendra.Lall:Roy v: Sarvamangala Dabee, 94 О. 188] 
"12 Ind. Deo. (х, 8.)-788,-cited and ‘considered. 


Application under ‘eeation 24, Oivil Pro- 
-sedure: Code, 1908, . 
"Messrs, ét. ‘Qo “Jacteon, A P. Sen -and 
Ohhote Lal, for-the Applicants, 
'. ‘Mesars. 'Bisteshwar Nath, Raghunath Singh 
ani Ghulam Hasan, for the Opposite Party. 
JUDG MENT.—This із an 'application.for 
. transfer. The suitis one for partition Тһе 
, plaintiff, ‘Thakura‘n ‘Sheoratan ‘Kuar, is the 
* mother with one minor воп, and the defendants 
are the two sons who ate of age. The suit 


--terance and .in lieu of -any rights 


has- been institüted. in the Court of the 
.Sabordioste': Judge ‘of Lucknow. 'Tho de. 
fardants have applied to have it transferred 
чо һе Oourt of the Subordinate Judge of 
‘Sitapnr. ‘The reasons given are that all tho 
‘property is -situated in the Sitapur Distrios 
with the: exeeption. of one house, whieh is 
in-Lueknow, and that -the witnesses, who 
are-numerous, are residents: of the Sitapur 
"Distriet. It is further alleged that the 
‘mother is in: the hands of sertain dismissed 
servants: who have · eauséd her to -file 
the- suit in Lucknow for the express pur- 
pose cf enusing extra expense to the 
deferdante,’ ` Thesenllegations.are supported 
Ъу an affidavit. 

The &pplieation is opposed on Ъэћа] of 


' the plaintiff by her servant, one Babu Ram. 


He ‘alleges that ihe lady was turned cut 
of the principal family residence at-Parsendi, 


- that -the cons have obtained a Police - guard, 


which is posted at Parsendi whieh -would 
prevent ‘her from returning there, :that abe 
has nowhere to live iu Sitapur, and that 
‘the defendants have engaged all the Sitapur 
Pleaders. It ie -pointed out that the astual 
partition of the Zsmindari property in Sitapur 
wil be sarried -ont hy the Revenue Court, 
and it is said that the questicns for desision 
will be questions of law which ean be tried 
equally conveniertly at‘ Lueknow. 

Ја reply to this affidavit the other sida 


-says that the lady was not turned out of 


the Parsendi house, that she is- perfeotly 
freato go there now if shoe liker,-and that 
the Poliee guard has been withdrawn. They 
offer her-the whole of the family housa at 


‘Sitapur for her residence during the litigation 


ard ‘they swear that they have eogaged only 
one cf the Pleaders of Sitapur, all the others 
are at her servise. They say that they are 
getting up &'custom under whieh the mother 
is entitled to maintenanee but notto a shara 
on ‘partition -and also a family settlement 
of the matter under -whieh the mother 
has.already agreed to  reeeiva and hes 
received :eertain-properiy ‘in -len-of maine 
she 
might have .on partition. As )evidenee that 
she iis -in.bad ‘hands -they .:say ..that . she 
withdrew tbeir mincr brother ‘from the 
Oulvin Schoél. : 

Oa tha суїйөсөз  son'ained іп. these 
affidavits we are ;dispozel о. grant ‘the 
spplisation-and-transfer the suit, We-desisa 


aeu 
? 
' 


dig 


‚4б 885, ag-little,as ,possible;;on the; facts 
..Of ther caseny Jt, 1g enough. to sy, here, that 
BWeoarensatishied, that; there „ів; в... great 
s balance, of: sonxenienee, оз, Кы, 
э the; witnesses, and g8 en. to. ihe plaintiff 
jherself in, having; the sase, tried aj Sitapur 
e where =%һе,ь ШК, 0? Ње „рхо, perty, : к 18 [a and 
o where. ће, witnesses, тевійе,, Р It Js а Imost 
»83.gceident sthat . the... Subordinate, " udge 
oof. Lusknow, possesses; jurisdiction ; sin, this 
pease, atfall.n:,cbe father: of: the defendants 
_gthought „66 to, «build, „в, Eo WD. house. in 


.Jaueknow. zclhere.;is no; othon property, Lin 
-Imoknow;. distrib. sero srias D vq 
`БазАв ап argument. 0; ; other contrary, ‚has 


been urged, we may add tbat, we, ; bold 

, gonyenianca;, to,. parties. to be.&: good ground 

ue forritransferring, nCASeR: ,Iherg ів, nor doubt 
9608; authority,to.the contrary: :— A ssil: hoe 

ipaGeffent: iiy oolittekohand.... Mohla... 

‚ Prasad vs Moti, Uhand, 9), ~Askaran «Bald y. 
: Bola Natl arose te рассы дип 

n4; Butias regards, Madho, Prasad v. ‘Moti бапа 

242), whieh, -wasza ;;desision, of ла “Single 

. „Judge. ЗЕ; has vbeen ,overraled.. by,.A Bench 
.jobtwo: Judges: in;. . Inagat,: Ullah . Khan: у 

«Niger had Khan (A). The; Sa 

' xeferred. do. ithe, 1019; Code,,.;Askaran Baid 

- vss hola Nath, (3)... Ahihi i iB. deaision; ofa 

‘pBingleiJudge,: professed +o. ] ollow, the; Bom- 

bay desision,and,.d did, not. ‘advert до, ,, the 

-  gfaet.,that that i| desigion. : мав, snot - ‘under the 

en a present- Dodo. „Ге; same: Judge. in „67 

Husain; v «Bajjadi Begam. (5) „іп; efuri: g 

48m application, for; transfer, jlaid à down that 

: К strong. ope ;of ,expensg OX., ineonvenienee 

. 4s the proper, ground for transfer. In, Bh: tija 





^t 












o Bibi: Тати, Ohynder, Dutt, (6), Jotindronauta. г® 


Hitlera «Вај nieto Л Mitter: (2), | arendra all Koy 
i oS» iiSarmamangala,. „Dab ев (8) | drant fers ‘Were 


egranted on. the, 5016, ground, oti ingonveniense. . 


; xAuplaintf hassan., ‘andoub bted right, to, "bring 


. „Вів euitinjapy; ; Conr, whieh nc duricdietion , 
¿bat wedo not; gianh any, particular в aancti y {о 
Lf the Зета вап, ;Bhow. а 


Ia RE 


„ёрів righty d 


LLN 
вай d . bos evisos 
-aish 


of 

a) yuftia c Oli dos; al 

(8)48 Td? Cas: 106} 21/050: 217. 
s rm 182; 44. А5: i: i20; 
ce (1922): ACL Ba КА): 65. ~ E 
(5) 84 Ind, бая. 686; 8 0.1, р. 3, 200., 2 

(6) 9 0,980; 18 Q. І, В, 182; 8 ша; ‘Fur, Ё 
di: граб (N/s.)-1808. ^ EIL. AUIS Ve v 
оТ) 16.0118 Ind:Deo:(u;$) 6117 ras 
à & X8) 24 ©, 188,1 12 Tad, Dec. (8, 8:),788, PGR es 


prum 









INDIAN oásis, 


KAHNA MAL-BENARGi DAS 0, RAHWA MAL-NATHUIMAT У 0: sb ec Г! 


1), Me adho i 


in E рей . 


) jggntaines 





955 р ‘ue, Gopal Sai 


Bina 


aie. [1922 
LAR QE Saale Fa 


clear., ‘balance, of. advantage in,the; +ву‹дЁ 
®onveniense and: jexpense théysare, entitled : 
to haye the вава; transferred. Mhe i qapo is 
transferred; До thé Gonehotthes Subordinate 
‘Judge, of; Sitapur;s: bia (сабда edi, iges . 
пажа вт 89 з „Application aceptedisra 
вайпй боз odz gulisen ьбаве tranaferredso 
caT abem odt ao icidosó a oag 0 
žo (deo od? baa ee——4 id fiw qoale 
ліна eli ai sles od [åw yomesd БИЙ 
„езу \рецз А UAR 


Era ADR a 


LAHORE HIGH COURT. 
{OVEN -RRVIBION : Pemex №559 oF, 1921. 
' Ару 10 1629. 


аре Tregent:— TaN usties Мазев. Uu 
Tug Firm KA NAMA BENARSI DAS 


THROUGH BENARSI. DAR тшн 
8, s л RENTNER; inaral 


È ге, 7898 a wi 
Tar Fii SEANA: MA AU NATROL MAL 
Dera par: BISHAN DAS, лир отиркв— 


Овлвтоңв-- Hur PONDENTS. 

Civil Procedure Code “(Act t Vof 908), ss, 78, 151— 
Rateable distribution of" Ча Decree. holder obtaining 
decreel djier tbuit. айас јдди Фејоте veblisation, 
rights.- otzzsBefund: of) aséets— uit, if. 1 Recessary—Sale 

-unden, administrative jorders\of5 Courtz; Procedure for 
'salea, {n,cemgoution whether to: ; be: followed:—Inherent 
power of Courts, when euercisable. ^ 

of ddyit boddnohnz пл ead Шо 6 dunoiiLA 
uoiInthbe;onse;of ,asseta;; held by, a: Conrt, owhere,ia 

‘udecree-holder obtains his, decree iaftery the;renlisation 

bof thersame,he із not, ander section; 3, ‘of the, ДҮЙ 

.FBrocedure Code, «entitled to, share in rateable ,distri- 
bution even though hé may have ояу, attached 

the assets; before judgment . „`4 Aotu Suyos] 

Madhu: Sudan:Patitunda, гү, “Rash; Mohan; Sen Poddar, 
“BO. dnd. Сав. £382, .0. xao de 4, төѓегтей фо? $3.) 
s: $Wihere ;assets of ‘al: .judgment-debtor. held cbyj:the 
‘Conrtiare paid фо а wrongfpexson; he cannot фе\оот. 
үреПей бо refund) them at thec instance, of thet person 
entitled without; ajauitó being Gbrought;in accordance 

ҮЙ, sectiqn,78_of: the, Civil. -Brocedure\Gode shown, 

Section;,61j;. Civil: Procedure Code, -has no: application 
where there is an express provision of law.. f 

Ot “where's, sale 9383110 Sûnder üdcadniinistfative 
order and not in execution of & dédreo thè procédure 

in the Civil Procedure,Oode afor,Bales in 

“execution of decrees doo not apply. 


Ta 
дрк ‘Petition, | under: pestion: 25. ‘ot Kot IX bP Las, 


4A AROMA ӨШ 
or, revision bE ‘be “orders of the Jud é, Small 
avis Ambala p Жей the 
«1816 ушу. ИСТЕДИ mar 5 : 
“Mr: Sauda “Chand, for the. FN P 
eth. and ale Gopal „Оран id 
port "nd gui Go 


8 ondenta, uisu 
pond SR od by esos owt odd qus 


=. 


„ос the. 
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` RAMJI V. BALKRISHNA, | 


"UUDGMENT. On th the 2 20" June asai 
tho petitioners: “wot À А: decree | in ‘the Ög op! 
‘Small Ganse. Court, A bala; for Bss 849949 
against:caNàatliu: Мы) ands on‘! thé Usame 


di o9 R 1% 
кайны peus pac 


) Ы n4 100 Jus Bene 
i pn pii E Rue; inj ithenchands 
of the Nazir of the Oourt «arid ‘chad spon 
féalivéd tromi the" ө: ‘of isda 4 of № в 
prop rty whieh Bad been ‘taker tio hig sh 
‘On the 6 28rd’ Jané. thé ret pondénts go Gt des бе 
‘against’ Natha Mal, ‘and UK: ред. for 
той "аһа. i с sel ә meh m 
опу‘ dr dibus" ‚р ШЕ. oa, ien 
be ealled, spon, to refund it, mite pt [ ү 
‘the Small бап” Conte Having Зат beir 
applications the, petitioners bay Ve, applied 
{© this Cóust foWiovieisy of bis Ur rderé. ` 
It, iis alea that the , 188rned., d Ju ge, was 
rog in orc ering the p Botifionors net prefand 
{в Be ftióneg paid Чо “thet Cn “headh June. 


ae 





The’ rer pondBBti' Fad. not Pay ‘their ‘derse 
diri the’ ney ‘ye plia К othe “petitioners 
Sit that date” 80 tbat oai E iios of Ais 

‚© Praag Con d dos M poly ind the 
<, Pespondedts ave not Sib ыва Жү in the 
: Stoney: Т iv Er dd dn Behált: of the re esponde 
"enis" that they ales ö had them Host t aiisehed 
‘Before hey, КЛ their: desre ге ee, a edi $ 
гот The РЕС cords Bafdre tid d di поа how whether 


tsk 
э ‘or ‘Hot this was’ the’ ense, Bal yea n it, ther я 
ipondenti? Had ааа Bad. -tbe money attach- 
‘Bd "before, judgment this fast would пор on iile 
Р pie {0 ane йү the ‘rateable ШЫН Оп Оп 
iwhén they had Hot dbtained’ “their "desido 
- before the Erw тав. realized. e од à Suda 
шада У М Mohan Se Polar (D) isa 
ain Bra far lu aiias z has gia 
АА Qi XXDT. 50, Civil; ;Próceduré Gode, pu 
a Yaa whit high relates t to the mode of à taah- 
‘Paull Om iaa li Wu ohe anode 
E Gi ae "THe là earned Ji 
у ТА Bay ng as his, order of t 


Lh re the ji end days 
: “dite of i sale 5 


xOourt ibat v the; б ик, for of deore E an 
tadminintrative:’ onesito® Бін Ghb? 'próbdüre 
vinegosg > bedesada eds mo egiade or кө?гөзо 


7 rjr)-0 азов, вар 21001, qygrapotoco Bas 


ТАТ OXSER, 


atash . 


zx 
0919 
ёа BAG o АТТАП Gino P > 


Isid: FE ^in ‘the QOiviliPtosedure “Code 


' forigales їн exésutions:* rofs deoteds does? “not 


apply. U nebneas agbon eel nonc 


é Ранар этенә Да районы had snot 
been entitledtéreosive ether ‘money: the re. 
&pondgnte'codld- nöta sompslttherir ‘to ‘refund 
iN- without bringing’ CH ‘s#it“in sdéoordanca 


‘With the: provisions of séotion-78' of ‘the Civil 


eens Оер oven. 


Procadire'Odde; 
0: Oourisel ? for" the resporderits' 161188. on 
Sostion' 151 ‘of: the’ Civil Prosédare: ode, ‘but 
that »';sectiontt hágr Chori: 'wplieation © "here, 
Where: thelb 18 dd" express provision ‘of 
1aw;‘doritaiined? in ‘ection 48 whieh: ‘sovers:the 


ase: qo 8i X Ub OUT 120 спа maces он ef ae 


dang hold; Ноге; that: thé orders’ passed 
by уо уре Odor or the 23rd? June dnd 
теў 102P‘dirsoting“the" 'petitióüors -to 
¥eftind they "money Are iot i id Т áecórüahié “with 
Jaw? &hdlacwepii ig the’ "pplicition for'ravision, 
I wet бв Siders! gelo? Tli8?rübpóndenta 
“Will pay- the" ‘petitioner's 0565 inthis Ooust. 
natike fga sdieenanb I үл 
N, H, Application accepted. 
C Yssetsuth КОЗ ИЙИС E 
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ол Оа 2580 bni fy ts 


NAGPUR JUDICIAL COMMISSIONER'S 
р COURT. 
Civit Reviston No. 102 or 1922. 
„TE Septeniberil 21 4929, i 
„Оо Present ; T. Bride&uz, A, 0,42 
RAMJIi— PLÈNTA PPL OANT 
bas neaniigali evétsub niinno i 


. BALKRISHNA ñb Ar ODAŽR = DEFENDANT — 


~~ SHOU ANON- ASPEIOASTS.A ЦН А 
Civil «Procedure Code, (Acts Vi of-1909); 8. 115— 
Revision—Other remedy... 0 pai when 
justifiable, 6 т те1419—ВАС МАЯ 
А Court should поб: пб еге ч revision whera 
another remedy 1% openrtó.thel&gétieved Tpárty 1 and 


wheran { or, inconyenienoe.; would; follow 

js о Be iste £e pu А 
аат heodin J ig Je jala v. 

Ganga PA, ЗО "A. 331; B A. L. A dl m W, N. 


14 ^d and Ram dion Pas X Joi i Eis n Dag, 11 
=з дїї, On? > "HE 
Ща bed 433,4. 04 äl; вА ta de 49, fo ihn De 


ens ur 8 818 
oi аана. desree .of tha, 


Sub» Judge 
Wardha, . in OfvilicSnit: Nowil55 of 
931; aided ioi Mati ggg o > - 


ko 


De eint rel V; Déoskór, fof the Kpplisant. 


5720 
ВАМ BHAJ DATTA t. BAM DAB, 


~ORDER-—This is an application ‘to 
.revise a.deocee passed by-the Sub Jadze, 
Wardha, a deerae uoder section 9 of-tha 
‘Spésific Relief:Act, dismissing the; plaintiff's 
slaim to ‘be ¿put in possession .of ‘a -housa 
-with -a .compound,-chapper, latrine, situated 
‘at Monza Alliour-in ths Hinganghat Tahsil. 
‘No .quastion .of .jurisdietion is admittedly 
. involved; Under these sircam:tancas ib 
.seems' ‘to me -that it. is: uaneosssary ‘to 
-enter into the -fasta~ of ‘the :case, for, 
in my opinion, this Court .should .desline 
^to interfere in revision on thea ground 
that it -is -not-the prac'ie3 of this Ooart 
to do so when another remedy is орэп to 
the aggrieved patty and -where no -great 
‘injustise.or inconveniense would follow from 
‘the refusal to act. See: иат v. Sheotlin 
Ват (1), Jwala v. Gong1 Prasad (2)-and Ram 
Kishen. Das v..Jat Kishen Dos (3). It is open 
to the present applicant Фо inetitute ‘a 
suit for a/deslaration ‘of his title and posse:- 
sion, I dismiss this appl’ostion, 

9. В.р. 7 
4р2їса топ dismtsse 1, 
(1) 48 Ind. Cas. 41%. 

(2) 80 А. 831; 5 A. L. J. 297; А. W. N. (1908) 142, 
(8) 11 Ind. Cas 814; 83 А. 617; 8А. L Ј, 291. 


LAHORE. HIGH COURT, 
Sxgonp Civin.AppeaL No. $87 ОЕ 1919, 
May 1, 1922. 

Present: —Mr, Justice Martineau and 
. . "Mr. Justiee Harrizon. г 
RAM BHAJ DATTA OHAUDHRI— 
VE ÉNDE 8 —DEFENDANT-—ÀÁFPPBRLLANT 
"067618 
RAM DAS—PrarmTIFF—DszcRzE- 

. . HOLDIR . : 
MEHTAB. ‘DIN—~Jccamert DrBTOR— 
“Wenner —DEFENDANAT— RESPONDENTS, 


Execution of decree — Attachment, "effect-of —Sale of 
> debt “due to: 'Gudgment“debtor-~Purcharer, “rights 9f. 


"&n'abtechmént doés nob^oreáte “any charge on tho 
attached property nor’ does’ it confer апу title їп tlie 
attabhing :ereditor; it merely prevents a- private 
‘alienation of the property. ' 

Moti Lal v2Karrabuldin, 26 ^0. 179; 24 I. À. 170; 1 
©. w. N; 639; 4 Bar, Р. C. ds 222, 13 Ind, Deo, 


INDIAN CASES, 


(1922 


(м. в:) 121:(P.6,), Baghwiith Das ^v. Bundar ;Daà 
Khetri, 20 Ind Cas. 301, 42 О. 72; 18 C. W.N. 103251 
LOW. 567; 27M. L.J. 15% 16 M. LT. 853; „(її 
M. WN 747; 16 Воюш: BR. 814; 2) O/ E. J. 655; 13 
А-1. J, 164; 4UI. A. 260 (Р, 02), relied upon. 

‘Where inexecutioa of a decree a debt due to са 
judgment-debtor is sold, the, purchaser takés subject 
to the same liabilities and ‘equities to whioh the 
judgment-debtor was sfibject in respect of that dens 
on the date of the-sals.. 

Arunachellam Chetti v. Subramanian Chetti, 30 
М, 285; 17 M. L. J, 87, rélicd-upon. 


Second appeal from a deoras:. of the 
Distrist Jad 6, Lahore, dated ‘the 13th 
Fobru&ry 1919, varying: that ofthe Sab- 
prdinate Jadge, First Olas’, Lahore, dated the 
26th August 1913. 


Ме. Dev - Rå; Sawhney. -and Bakhshi T 
Ohand, for the Appelians А 

Ме, Jat Gopil Seth‘, for the Respon- 
dents. ' 


JUDGMENT.—On the 26th Jaly:1917 а 
debt: due from Rim Bhaj Dat t: Mahtab 
"Diu was attashed ia execution ofa deorea 
obtained by the plaintiff against Mahtab 
‘Din. This debt amounted to Вв. 2,818. and 


. was part.of the purchase-money ofa house 


and a shop whieh Mahtab Din hal. sold to 
Ram Bhaj Dat. ‘The deb: was sold: by 
auetion-and was purebased by the plaintiff 
‘for Rs. 1,000 on the 29th April 1918, . The 
plaintiff now кпев Ram Bhaj Da‘ for the re- 
*eovery of the balanos of Ra. 1,818. Rim Bhaj 
‘Dat claims a s:t ‘off on account of the rent of 
the ‘house which was due to -him from 
"Mahtab' Din, who ‘had taken "the*house on 
lease from some mortgagees whom. ‚Ваш Bhaj 
"Dat paid off. 

The ‘Sub:rdinate Judge allowed the Bo- Я 
"off to the amount of Rs. 1,772.9:8 on. account 
of rent due from. the 26th June 1917 to the 
30th September 1918 and passed a дөзгве 
‘for only Rs, 45:6-4, On appeal by the 
plaintiff the Distriet Judge held that. what 
was sold onthe 29th April 1918 was ‘the 
debt as it existed at the time of attashment, 
‘and that, therefora, “Ram Bhaj Dat waa 
entitled to a` set off only of the amount due . 
“to him for rent at that time, which was only 
‘Rs. 116-14-0, He accordingly enhansed, the 
amount'of thé decree to Вз, :1,701-9 0. Ram 


' Bhaj Dat has fled a реса appeal ia this 
` Court, 


— We cannot agres | with tha wiew is Y а 
the learned District Judge.. An attashment 
creates no eharge on the attached - property 
and eonfera до title: on -the attaching 
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creditor, but: it merely prevents а private 
alienation of the property [sea Moti Liv, 
Karrabullin (1) and Raghunath Das ү; 
Sundar Das Khetri (2)]. Proparty-attache4 
may deteriorate in value ог becims ‘entiraly 
worthless before the date of tha sale, and it 
cannot possibly be said that what is sold is 
the property in the sondition in whiah it was 
at the time of the attaslment. What the 


plaintiff bought in the present ease was the . 


debt due from Ram B^aj Dat to Mahtab Dia 
as it existed at the time of tha sale, and in 
aosordanse with the prinsiple laid down in 
section 132 of the Transfer of Proparty Ast 
he bought it subject to th» liabilities and 
eqaities to whish Mahtab Din was subject 
-in raspacs theresf- at that time. Ram Bhaj 
Dat is, therefore, ` entitled to sat off against 
the debt due to Mahtab Din Ёһе &mount that 
таз дае to him from Mabtab Din. for rant 
at thé time of the sale. -Arunachellan бе 


Subramanian Ohstti (8) whieh is o%tad by . 


the Subordinate Jadge, i is in point, 

We cannot agree 
advanced for the respondents that Mahtab 
Din esasad tə bé a tenant when tha house 
was purchased by Ram Bhaj Dat, and that 
the sum of Rs, 116-14 found by the lowar 
. Appellate Oourt to be due from hini ow the 


date of the attachment was due’to the mort- . 


gagees on aecounf of- interest. It was in 
‘fact -` admitted by the parties in 
the lower Appellate Odurt that Ra, 116214 
‘were dae on that’ date gs Font, Mattab Din 
no doubt remained in ocdipation of -the 
house after Ram Baaj Dat had asked him 
to vacate, as pointed out by the laarnad 
Distriet Judge, who has referred to letters 
which Mahtab Din wrote on the subject, 
but it is clear that Mahtab: Din eontinued to 
boa tenant, though the term of the lease 
originally granted by the mortgagaes had 
expired and he was holding over. In a 
letter of the 26th June 1917 he promised to 
pay Ham: Bhaj Dat thesame reat which he 
had agreed-to pay to the morigagees, and in 
& letter of the 24th July l»l7 he agreed 
that if he remained in the house after the 


(1) 25 0. 179; 24L- A. 470; 10. W. N, 639; 7 Sar, 
Р, 0. J, 222; 18 Ind, Deo. (N. s.) 121 (P. О.). 

(2) 34 Ind’ Cas: 804; 42 O. 72; 18 Ò. W. М: 1055; 1 
L. ҮҮ. 667; 27 M.-L, J 1507 16 М. 1. Т, 853; (1914) M. 
W. N. 747; 16 Bom. L. В. 814; 20 О. L: J, 555; 13 A. 
d, J. 154; 4L T. A, 251 (P: Q.), 

_ (930 M, 286; 17 М, І, J 87. 
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with the argument . 
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1st Ostobar- 1917, he would pay rent for a 


whole year, and that Ram Bhaj Dat ooald 
deduat she rent from the money dus to him, 
We think -thatin the eirsomataness Bam 
Bhaj Dit was rightly allowed by the Firat 
Oourt to set off the amount of the rent duo 
from the. 26th June 1917 to the 30th 
September 1918. 

. We aesept the appeal; set azide the decrea 
of the lower Appellate Oourt, aud restoro 
the decree of the First Oourt, The plaintiff 
will pay the appellants’ soats in this Oourt 
and ia the lower Appellate Court, 

| Appel accepted, 

- E. X, 


LAHORE HIGH COURT, 
Bzcoxp Civic Arnain No, 438 ср 1918, 
j March 28, 1922, 
Present: —Mr. Justica LaRossiguol 

and Mr. Justisa Martineau, 
SANDHI, Міхов, тнкосен PREM SINGH 

— DEFENDANT — APPELLANT 

versus 

BUDHA SI NGH asp OTEERS— PrADTIPUS— 


RESPONDENTA. 
: Oustom —Gift — Widow—Joint gift in favour. of 
daughter and son-in-law, 


A gift by в widow of her husband's non-ancostral 
property in favour of her daughter and her son-in- 
law jointly is not justified by oustom. [p. 722, col. 3.] 


Second appeal from a decree of the 
Distrist Judge, Ашгіќваг, dated the 6th 
October 1917, affirming that of the Sab- 
ordinate Judge, First Olass, Amritsar, dated 
the 30th November 1916, 

. Mr. Badr.ud-Din Kureshi, for thé Appel. 
lant, 

Mr. Dev Raj Sawhney, for the HBespond- 
enta, 

JUDGMBENT.—Defendant No, 1, Mudam- 
таё Jio, in 1916, made a gift of the land of 
her husband, which she was enjoying on a 
life-tennre, in favour of her daughter, 
Musammat: Thakari, aud Sandhi, her son-in- 
law, jointly, and tbe present appeal arises 
out of & suit brought by her husband's 
eollaterals for в declaratión that the gift 
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aforesaid shall not affect their reversionary 
rights. . ; 
The First Court found that the and was 
not ancestral and that the’ “gift was invalid, 
inasmueh ав even if a gift 'of the whole land 
in favour of the daughter alone were valid 
by -eustom, there was no justification in 
custom for a gift to the daughter and to her 
husband jointly, and the Firat Court, оп these 
grounds, desreed for the, plaintiffs, The 
defendants appesled to the learned Distriat 
Judge, who congurred with the First Court 
in dismissing the suit but, not sontent with 
holding that there was no Justification in 
eustom for а gift by а widow in favour of her 
daughter and her son-1n-law jointly, he pro- 
eeeded to diseuss the custom dealing with a 
daughter's right of sucesssion to non-anesstral 
property and ome to а finding that.even ав 


. regards non-ancestral property a daaghter is , 


postpcned to her fatber's aguates, 

The defendants hava come пр to thia Court. 
in second appeal and the’ same points are 
dissuzsed before us. It is obvious that even 


‘if & gift in favour of a daughter were ` 


justified by oustom it by no means follows 
- that a gift to a daughter and her. husband 
jointly would be valid, for in the case of a 
gift toa daughter by a widow rmothing more 
is involved than the aecsleration of the. 
daughter's succession if ehe be held to ba the: 
heir to her father's property. Such an aco:le- 
‚ ydtion of aucsession in favour of the daughter- 
cannot have any effeat prejudiaial to the 
eollaterals so that presumably if the dangh- 
ter dies without issue before suacession opens 
out in the normal course ‘the gift to her 
would have no effest upon the rights of the 
reversioners, If, however, a gift in sush 
sircumstanees to a son-in-law: were valid it 


eould not be referred to.a mere aseeleration of , 


the succession. 

In these circumstances, it is sufficient for us 
to hold that a gift by a widow of her hus- 
band’s non-aneastral properly in .favour of 
her daughter and her son in law jointly is not 
justified by custom, 

On ‘thé further question whether the 
daughters among the parties to this suit 
succeed to the non-ansestral proparty of their ' 

"father we refuse to express any- opinion, 
inasmuch as the desision being unnecessary 
for the disposal of this easa would not in апу” 
eircumstances be res judicata, Accordingly 
the intentionally leave that question undeeid- 
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ed and maintain the decree of the “Court 
below on the sole ground that a joint 616 to 
a daughter and the gon. in-law is not justified 
by eustom, 

We dismiss the ‘appeal, No costs, in. thia 
Oourt. А 
Z, К. 


Eras аА А 


dup ` 


T 
Pas 


MADRAS HIGH COURT, 
RarERRED Oase No, 7 1920. 
November 15, 1921. - 
Present:—Sir William Ayling, Kr, Од, 

Chief Justios, and Ме, Jastisa Oigors. 
PITTA BALARAMUNAIDU ano. OTHERI— 
PLAINTIFFS— APPELLANTS ` 

versus C E 
' PITTA SANGANNAIDU asp OTHERS—, 


DEFENDANTS— RESPONDENTE. 

“Civil Procedure Code (Act V of 1903), O. XX, r. 12 
(2), final decree wnder—Appeal in respect of subsequent 
mesne profits—Court-fee—Court Fees Асі ( VII d | 
1870), Sch, I, Art, 1, application of. 


An appeal froma final decree under o. XX, r, 12 


(2) of the Code of Civil Procedure in respect of - , 


subsequent mesne profits is chargeable. with ad. 
valorem Court-fee, under Schedule I, Art, 1 of the 
Court Fees Act, caloulated on the amount of mesne 


profits in dispute. . А 
sestion 5 of the 


Oase stated, under 
Court Fees: Aat, by the District Judge, 
Vizagapatam, in Appeal Sait Nos. 107 and 
106 of 1919 on his file (Execution Appeal 
No. 450 of 1919, in Original Suit No. 743 of 
1914, on the file of the Court of the Distriet 
Мапа, Parvatipur) for the decision of: 
the High Court of the question, namely, 
“Whether ‘an "appeal from a final: desree 
passed under O, XX, r. 12 (2) of the Civil 
Procedura Code of 1908 (Aot V of 1908) . 
in respast of subsequent mesne: profits is 
nob chargeable with ad valorem Oourt-fea 
under Sshedule I, ‚Аш. lof the Оопгі Fees 
Aat, 

Mr. 0. Madhavan. "Natr, 
Pleader, for the Government. 

JUDGMENT;—These ‘appeals must be 
treated as appeals against a final decree 
under О, XX, r, 12 (2)}*of the Code of Civil 


Government 


Vel. LXÍX] ` 
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Procedure арӣ an ad valorem Oourt-feo 
must be ehavged under Art. 1 of Sshedule 
І of the Court Fees Асі calenlated on the 
amount of mesne profitsin dispute, 

у.х. у. 

| ^ Reference answered. 


LAHORE ‘HIGH COURT, 
Leteers PATENT APPEAL No, 231 or 1921, . 
- March 28, 1922. 
"Present: :—Rir Shadi Lal, Kr., Chief абда 
and Mr. Justice Harrison. © 
MUHAMMAD.AYUB Asp ANOTHEg— i 
PLAINTIFFS—À PPELLANTS 
versus 
' RAHIM BAKHSH— DzFENDANI— 


: RESPONDENT. . 
Evidence Act (Iof 1872), s. 85 (c)—Stamp Act (II 
of 1899), s. 85, application of —Unstamped document 


A dd evidence, whether admissible—Production . 


and presentation of document in Cowrt—Admission. 


Secondary evidence of the contents of an unstamp- 


ed document which has been lost or destroyed is, 


under'no circumstances admissible, 


The production and presentation of a document in 
Courtare.in-no way identical with the admission of 
document into evidence. 

Raja of Bobbili wv. Sitaramasamt Garu, 28 M. 49 
(P. 0.5; 4 О. W. N. 117,26 I. A. 262; 7 Sar, P. U. J. 
597; 8 Ind. Deo. (м. в.) 428 (P. О.), referred to, 


Plaintiff sued on an unatamped bond entered in ` 


his book of ,accounts, He presented the original 
book.with the plaint along with a copy of the bond 
'&nd after the copy had been compared with the origi- 
nal and certified to be correct, plaintiff took away 
-tho original, . The book was stolen from his house 
before the first hearing of the guit: 

Held, that secondary evidence of the contents of 
‘the bond was not admissible in evidence. 


Letters Patent Appeal against the judg. 
ment of Mr. Justice LeRossignol, dated the 
4th November 1921, reported in 69 Ind. Cas. 
158, passed in Civil Appeal No. 783 of 1921, 
reversing that of.the Additional District 
Judge, "Lahore, dated - the 26th January 
1921, • : 


Mr. Shamair Ohand, for the Appellant, 

Diwan Mehr Ohand, for the Respondent., 

JUDGMENT.—The plaintiff in this oase 
pued. onian unstamped bond ‘entered in his 
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book of accounts. He presented the original 
book with the plaint and then took it away 


After the сору · had besn eompared and 


eertified.to be eorreet;. The bond was stolen 
from his house, before the first hearing of 
the ease. The slaim was deereed bnt, on 
appeal, the learned Judge in Chambers dis- 
missed the. ruit. finding that as the bond 
had never been admitted, no  seeondery 
evidence could be produced as to its cone 
tents. From that decision, the plaintiff 
appeals and contends that the produstion 
and presentation of the original: was tanta- 
mount tò admission, and, in the seeond 
place, that the dosument would have 
been admissible on payment of the penalty, 
and, inasmush вв a penalty was levied by 


: the Trial Court, it was treated as admitted 


and that such an order directing the penalty 


.to be paid is tantamount to an order of 


admission. The law on the subjest is 
quite olear and the Privy Counce: ruling, 
Raja of Bobbils v. Sitaramasams Garu (1) 
leaves no room for doubt, Produstion and 


_ presentation are.in no way identical with 


admicsion, -and sesondary evidenes of the 
contents of an unstamped document, which 


Љав been los) or destroyed, ean under no 
'eirsumstances be allowed. A non-existent 


dosument: eannot be admitted, though under 
certain circumetanser, of whieh the first and 
‘most essential is that before its disappear 
anse, the criginal should have borne the neses- 
вату stamp, secondary evidenc» is permitted. 


‚ We agrée with the order of the learned Judge 


and dismiss the appeal with. costs. The 
‘penalty should not have been levied under 
the eireumstances and we leave it to the 
plaintiffs to seek his remedy from the Revenue 
Authorities, , 

-Z, К, ` Appeal dismissed. 


, (21) 23 М, 49 (P. O); 40. W, М. 1155.26 I. А, 2624 
7 Bar, P; C. 1.50; 8 Ind, Deo, (x. 8.) 428 (P, О.), 


wot 
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.. "MADRAS HIGH COURT, 
Отт: Revietos Petirions Nos, 53 axp 59 
or 1921. 
April 12; 1922; 
Present :—-Mr. Justise Oldfield and 
.. Mr: Justico Venkatasubbà Rao. 
- GOVINDASAMI PADAYAOHI (minor) 
bv МЕХГ FaleND Perinionsr No. 2 ayo 
ANOTHER—DePend \its—Peritioners 
o:rsus : 
UR SAMI PADAY AOHL— Praniugs =: 
Paranta 


Court — Dd 
proper Overt Continuation of sutt, 


institution n 


A planitie who after the expiry of the full period 
‘of lithitation on ‘account of an intervening holiday, 
files his plaint, on the re-opening day, in a wrong 
‘Court, is not entitled to the benefit of section 14 of 
the Limitation Act, Гр. 729, col, 1.] 

‚ Section 4 of the Limitation Act refers to a period 
‘ot limitation which í expires on а day when the 

2 ‘Court is closed and ‘assumes that the ‘period of 
limitation ‘has been ascertained. [р. 728, col, 2,] 

Accordingly, if holidays, follow the period specified 
under section 14 of the Limitation Act they can be 
‘availed of, but, if the holidays precede the period 
they Vannob Кө excluded, [p. 728, col, 2.) 


* Mira Mohideen Rowther v. Nallagerumal Pillai, 12. 


Ind, Сав. 58; 86 M. 13); 10 M. L.T. 254; (1911) 2 M. 
W: N. 221; ?1 M. L. J. 1000, Seshagirt Row v. Vagra 
учи Pillai, 14 Ind, ‘Cas. 167; 36 M. 482; 22 M. 

T. J. 877; (1912) М.Ү: N. 457, Ramalingam Дајаг v. 
"BübUaier, 47 Ind. Cas. 624; 8L. м. 256; 24 M. L. Т. 
214, Ummathu v. Pathumma, 63 Ind. Cas, 924; 44 M. 
817; A8 L, W. 631; 4L.M. L. J. 84; 41921) М, W.N. 
442, Makünd: "Ram v. Ramraj, 85 Ind. Cas. 392; 14 А, 
L. 3. 810, followed. 

? Basvanappa v. Krishnadas, 59 Ind. Cas. 748; 45 B. 
443; 22 Bom. L. R 1857, dissented from. i 

, Saminatha Ayyar v. Venkatasubba Ayyar, 27 М. 21; 

13 M.L. J. 509, Venkata Row v. Venkatachella Chetiy, 
28 М, 452; 15 MIL. J, 109, Donopudi Subramanyan v. 
Nune Narasimham, 56 Ind. Cas, 67; 43 M. 610; 88 M. 
L. J 465; 11 L. W. 488; (1920, M. "ү, М, 298, distin- 
guished. 
"Section 14 of ‘the Limitation Aot deals with ‘the 
computétion  óf the eridd öf imitation, but 
section 4 of the same Act із only а particular 
statutory provision not for the purpose of computing 
the period of limitation but allowing in certain 
circumstances the filing of suits after the period has 
expired, [p. 727, col. :.] 

A suit instituted in the proper Court, subsequent 
to its institution in and return by the wrong Court, 
cannot be regarded asa continuation of the ваб 
filed in the wrong Court. [p. 727, cel. 1.] 

Beshagiri Row v. Vagra Velayudam Pillai, 14- Ind, 
Cas. :67: 86 M. 482; 22 M, L. 2. 377; (1912) M. W. N. 
457, followed, 


Petition, under section 25 of Aet IX of 
1887, praying the High Court to revise the 
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deereas, dated the 17th September 1920, t tha 
Ciurt of the, Distrist Мапа, <Arigalui, їй 
S mall Оайзе Saits Noa. 166 and 167 of 1920 
respectively. 


Mis. R. Кайфи Дуат, for the Petitioners. 
Messrs. N, R.. К, Thathachartar and №, R, 
Govindachartar, for the Respondent, 


JUDGMENT, 

OLDFIELD, J.—The desisions in these Small 
Causes some before us in revision. In Small 
Cause No. 166 of 1920 corresponding with 
Civil Revision' Petition. No. 58 of 1921 
мө are asked to interfere on the ground 
that there was no evidense on record to 
justify the lower 'Court'8 deGisionin favour 
of one of the endorsement. of payment relied 
on by the plaintiff in 'connestion With limi- 
tation. That endorsement stands on: the 
suit promissory note and was explicity relied . 
оп іп the plaint, There was ho denial of it 
in the written statement and nothing ` 
exeópt, ab usual, à ‘statement that fasts hot 
expressly ‘adinitted mut Ъз proved. AR 
yegards that statement we should Ue ‘anvil. 
ling to treat it as necessarily safeguarding 
the defendant’s interest ‘in сату ‘conclasive 
mani jh the &bsensa of any thing n 1hà 
course of the trial to justify *uü&pioion “that 
he: was-taken by surprise or that there was 
misunderstanding ws to what the-party had 
to prove. In.the Present Cat, ‘however, ЗББ 
18 something more ‘substantial. - The "nis de- 
fendant, against whom the decree i is sought, 
is &-minor and Mr, RB. Kuppaswarüi wiyar 
oa bis. Behalf nas Yblied ‘on the- exóe| ption 
relating ‘ta, persons ‘wider disability i in Ò. ҮП, 
т. 5, Civil Prosedure Qode.. ‘This excoptionis, 
^no doubt, not often relied: on, In fast‘in our 
experience we have ё fiever knowh it wpõlisd: HHA 
thera ia їо Tóason ‘for "FuppoBitig ‘Ghat ‘it Жан c 
in the minds of either side at the trial. ` We, 
however, are bound tc give the minor defend. ` 
ant the benefit of it and to remand the ‘eases 
for further trial. 

The ‘facts ‘in Small ‘Oause ‘No, 167 of 920 
eórresponding with Civil Revision, Peti: 
tion No. 59 of. 1921 are that plaintift, TET 
not disputed, in order to show that hia sait 
was instituted in time hastoavail himself 
of three different ‘additions to thé normal 
period of limitation. He has‘firatly with -rdfer- 
ense to'Bection 14 to exoept from the timo 
whioh Las elapsed the interval, during which 
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his plaint was in the Small Cause Ооп, 
Kumbankonam, where it waa filed erroneously. 
Heo has next to exespt from that time the in- 
terval after its return from that Court, until 
it was filed in the proper Court, the District 
Munsif’« Court of Ariyalur, and for that he 
claims the application of seetion 4 of the 
Limitation Aet, besause the days in question 
were holidsys, on which the District Munsif’s 
Qourt was eloged. As regards these two 
periods on the view I take nothing more 
need be said. Tha lower Oourt’s finding 
whioh has not been disputed before us, ig 
that ihe plaintiff filed his suit in the 
Small Oause Court of Kumbakonam in good 
` faith and there is no objestion to the appli- 
sation of rection 14 to this part of the time, 
Similarly, on no view of the law or authorities 
is it. possible for the defendants фо 
resist the applieation of section 4 to the 
subsequent holiday period, 


Unfortunately, however, for plaintiff he 
must in order to ayoid the plea of limitation 
_rely on Beetion 4a second time in order to 
claim exelusion from the time, which has 
elapsed, of one day prior to his filing his 
plaint af Kumbakonam, Thatday was a 
holiday, and the. question argued b:fora 
us is whether ssation 4 can legitimately be 
applied toit. {note thatone plea is not 
open to the plaintiffs, He cannot in 
view of the desision in Seshagiri How v. 
Vogra Veloyxd im Pillai (1) ask us to regard 
the snit as having bean finally icatitutad at 
Kambakonam and to treat the subsequent 
proseedings at Ariyalur as having taken 
place, whilst -tha suit was pendiag, That 
alternative dismissed from sonsideration, he 
must be regarded, unless we are prepared 
to admit the possibility of the same suit 
being filed twice, аз having filed the suit a5 
Ariyalur and he must argue that section 
4 is applicable to any days on which the 
Court is closed, whether they ossur at the 
end of the period of limitation pressribed 
for the suit or at some point in its course. 
‘On this, however, authority, аз I understand 
‘jt, is against him. It $43 not necessary to 
consider the degisions „of Spencer, J., in 


(1) 14 Ind. Cas. 157; 86 М, 482; 22 M, І, J, 877; 
(1912) M. W: М, 457, . : 
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Mira Mohideen Howther v, Nallaperumal Pillag 
(2) and Ummathu v. Pathuuma (3) вїпоз 
they seem to have dealt rather with casas, 
in which with refersneo to the olosure of 
one of the Courts sonaerned a period to be 
allowed was in question, with which no 
closure of the other Oourt eorresponded, 
For, here the holidays were genera! holidays 
and both the Kumbakonam and tha Ariyalur 
Courts were closed on those days. The 
law seems to be stated moatgslearly in the 
judgment of Napier, J. in Ramalingam 
Ayyar v. Subbater (4), the learned Judga 
pointing out that sestion 14 and other ses- 
tions direct the manner in whioh tha pariod 
of limitation із to be ascartainad, and that 
asciion 4 besomes applisable only after its 
ascartainmant is somplste. That, of aourae, 
will entail in the present ease the applis 
cation of sation 14 ар to the holiday which 
preoaded the filing of the suit at Ariyalar 
and the applisation of sestion 4 only to the 
period of that holiday. The view taken by 
Napier; J, seamg to me sonsistent with that 
taken by Ramesam, J. in Ummatha v, 
Pathumma (8), and not insonsistent with 
anything in the jadzment of Ayling, J., in 


Mira Mohideen Rowther v, Nallaperumal Pillat 


(2). Itis true that à wider view has basn 
taken in Basvanappz v. Krishnidas (5), and 
there may be sme diffisuliy in r2oonsiling 
the authorities of this Court, to which Г haya 
referred, with the deo'sions relating to tha 
p3riod reqaicita for obtaining copies, Samt- 
natha Ayyir v, Veakitasubba. Ayyir (6) and 


‘Donopudt Subramanyin v. Nuas Narvasimham 


(7). The latter, however, may ba explained 
аз prosaeding on the interpretation of the 
words ‘time requisite! in aestion 12 of the 
Act. Тї is urged that a liberal conairuation 
of ssetion 4 should be alopted, singe the 
plaintiff, having aested in good faith, will 
suffer uomerited hardship. The answer must 
ba that a liberal view oaunot be taken, when 
to do so would involva disragard of the 
words of thy Statuta, In my opinion Civil 


(2) 12 Ind. Cas. 68; 36 M. 181;10M, L, T. 964; 
(1911).2 М W. N. 221; 21 M. L. J. 1009. 

(3) 63 Ind, Cas, 924; 4t M. 817; 18 1, W. 63i; 41 
M. L. J. 84,:1921) M. W. N, 412. 

(4) 47 Ind. Cas. 024, 8 L, W. 256; 24 M. L, T. 214, 

(5) 69 Ind. Cas, 743; 45 B, 443; 22 Bom. L. В, 1857. 

(8) 27 M, 21; 18 M. L. J. 300. 

(7) 56 Ind. Cas. 67; 48 М, 640; 38 M, L. J. 465; 11 
1. W. 483; (1020) M, W, N, 293, 


E 
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1 Revision Petition No; 59 must | be allowed, 


‘the: lower: Court's decree being set aside 


А E апа the suit dismissed with costs in the lower 
|^ . ‘and ‘in this Court, Civil | Revision Petition" - 
No. 58 must be allowed to, the ‘extent that 


* the lower Court's decree i ів set aside and the 


воа] Gauge is remanded ta the lower Gourt 
‚ for re. - admission and re. hearing і in: the light ` 


of the foregoing. 


- Ав. the 2nd‘ "defendant. in* ber capasity ás 
атаар of lst? defendant never, so far as we 


can asserfain, brought to the notiee of the lower 
< Court the special terms of О. VIII, r, 5 at 
. the trial, the 186 défendant will, 
7 be the result of the 'remánd, pay the. scat 
"of the plaintiff up to. ate 

U VENEATABDBBA Rao, 


"Revision Petition No. 53. is concerned I 


~. agree’ with the sonelusion: of my learned 


E 


frt, 


on i: 






` VENKATA. SUBBA 


_ brother : and in Civil. Revision Petition: No. 


59 ' reserve my judgment, 


- Oivil Revision’ Petition ‘No. 59. of 192i hav. 
“ing been: posted for delivery of judgment on 


12th April 1922, Mr. Justise Venkatasubba ' 
Rao; delivered the following: judgment :— . ` 


. J.—The | ‘District : 
` Munsif has passed: а dearée in favour of the ' 


Rao,” 


Mead: The’ defendant: contends ; that the 
Euit ia’ ‘barred, Љу “limitation. The. suit 
- was, to. retovér Du 





‘ber 1915/2: The: “last: diy" of the period 


The’ plaint ` ‘was ‘présented oti - 10th Septem- 
. ber 1918; in “the: "Sinall Cause’ Oonré of 
-Kambakonatn: ^ 16. was. ‘returned. on 23rd 


i January 1920 for: preténtation to the proper 


re presented on "26th. 
· January 1920, in the: Small Cause Court of 


Court and. it was. 


* ‘Ariyalur . and the’ euit | ‘was tried’ by ‘the 
' Distries Munsif of that ‘place, 


,. previous suit.was in good faith.and ` that seo: 


‘tion’ 14 of the Limitation, Ast жаз, there- 
fore, applieable. 


© and 28rd Jannary 1920, itis: soncaded, ean 


-ba exoluded. under. ‘segtion ' 14; nor зів: any К 
Ue d objection “taken” to. the 'exelusióü ' under- 
' .'seotion 4 of the period- that, elapsed bat ween. 
24th: January :1920.and 26th January 1920, - 
' The defendànt- objects’ to. thé exélusion of - 
` the one dey "between 96h September 1918, 
and 10th: COPIE ч and oontends that ы 
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, Court: 


, in Basanappa .v. 
J.—So° far as. Givil 


р accepting the contrary. view. 
', оевавіспей to the plaintiff is obvious ‘and in| e 
. view of . this fact and the 


oe limitation’ ' "was. '9th-: September. ‘1918, ' 


Ae: 


It has been - 
- found that: the plaintiff's prosecution of the ST 


237th ‘Febuary 1909 and was presented: tothe | : 
- the 


- February, 
The period betwesen 10th Soptémber i918 ` 


neither РА 14 nor: "sestion 4 can bi of... 


' The plaintiff pointe дай that if this, view 


. le .a0septed great hardahip: ‘will result to. 
him-and that the intention underlying: the’ Ж t. 
. beneficent provision "enasted in gestion l4 . 
will be defeated: he farther ' argues that : 
"the; Court having - 


found that `.. he acted ` 
in good · faith in filing the suit in the First: 
on .lOth ‘September 1918, he. is. 
deprived: of the protection intended ` ‘to be 


. ‘conferred by the said section. 
whatever : 


` The last pronouncement . on the subject i is, 


. the judgnient of the-Bombay High .Oourt ` 
Krishnadas (5) and this. г. 


authority supports the plaintiff's ` aontention ` 


‘ànd in it the learned - ‘Judges make. eertain `. 
very strong. observations in "regard to the - | 


injustise = that follows from. the -Oourta 


The hardship : 


desicion. sited - 
above -I ‘thought ihe matter was worthy ` 


of further eonsideration and reserved indg 
,ment.: 


. Taball deal with the cases “oled ‘and then | - 


examine the terms of;-sestions `4 and 14.. 


in order to find. оп "what the. Proper son= = 
г. struction is, : 

е sum -of - money -due -. 
' проп в: promiesory: note dated 9th. Septem- - 


v. -Nallaperumal’ Pillai (2). · ~The. canas -of ^ 


ation , вгдве от the 14th Jane: 1905 and the. , 
: last day of the period preseribid | for the suit “-, 


was 14th June 1908; 'P'he: Suit: ,WAS' ‘filed i in, 
‘Madura. West. "Snbordinaté Judge's” 
Oourt on the 6th July 19087 as on the. ‘14th’ 


and the. „6th? July was’ the re: opening day. 
On au’ ‘objection . ‘being taken- the ` 


: jurisdiction of the’ Madura. West Subordinate, 
.Judge' 8 Court, the: plaint was returnsd on the - 


Tatisorn Subordinate ‘Judge's . ` Court on 
“next Court -day, i. 


Sankaran Nair, J., who heard the revision. | 


‘entitled. to, deduot" the period from the 14th · 
June 1908 to the 6th July 1908, .An-appeal: © 
was filed under section 150f the Letters Patent 
and“ Ayling and Spencer,-JJ. agreed with. 
Sankaran Nair, J., and diemiesed the. appeal.. 


- Jn-regard to this case it ів to be observed : 
. tbat ‘the proper Court. had re-opened before - 


-, avail to the plaintiff. 80. fat, as the. period c of | : 
: this one day is ёопвегпей. i 


i ё 


. Jung that” Jourt. was closed for. the TG8088 ^. 


‘the | 19th : 


petition held that ithe plaintiffs were not . 


na 


c: I ehall frat refer’ to Mira Mokidoon Bother. s 
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the 6th July 1908 and that so far tbe fants 
of the present ense are, distinguishable. But 
as I shall show presently with referense to 
the prinsiple applicable, this diatinetion i is of 
no avail, 

The sorrestness of this ава wad 
affirmed in Seshagiri Row v. Vagra Velayudam 
"Pillaz (1) by Benson and Sundara Aiyar, JJ, 
who overruled the, contention that the suit 
filed i in the Seeond Court should be regarded 
as в continuation of Ње infruatuous suit filed 
in the wrong Court, Mira Mohideen Rowther » 
Nallagerumat Pillat (2) was again followed in 

' Ramalingam Ayyar v. Subbater (4) whereNapier 
J., observed : “If this plaint had been presente 
ed ina proper Court on the day after that 
on which the limitation .expired, that day 

- having been a holiday, then the plaintiff would 
have been able to takeadvantage of the 
specific provision in section 4; butas he has 
not done so, in my opinion, he is not, entitled 
to` take advantage of that provision.” 
The learned Judge points out that while 
section 14 deals with the somputation 

-of the , period: of limitation, . sestion, 4 
is only “a particular statutory provision not 
for tha purpose of somputing the period 
of limitation but. allowing in eertain 
sircumstanees the filing of suits after the 
period has expired.” 

: The authorities were reviewed in Ummnathu 

v. Pathumma (3) and the cases “sited above 
were followed in it. 


‘1917; 16 was astually presented on the 
8rd January. 1918 in the Small Cause Court 
- of Cochin, that baing the day when that 
Court re opened after the Christmas holidays. 


The plaint was returned for want of jurisdis-; 


tion on the 6th February, asthe suit was 
exsopted from the ‘osgnizinee of a Ооргі of 
Small Causes and the plaintiff re-presented 
the plaint on the following day in the Court 
of the Subordinate J udge of Cochin, It would 
have been in time if it had baen instituted 
on the 3rd January. in the latter Oourt, 
as it was also closed on the 30th December 
ard it re-opered only on the 3rd Jannary. 

It was conceded that the period from the 
"rd January to the 6th February was to ba 
exeluded from somputation under section 14, 
The question to be desided was whether 
the days from 

‘the. .2nd . January. ‘could be excluded. 
-The answer was. Чо the negative -and 
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presenting the plaint: wai the 30th. ‘Dacamber - 
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the mil was held to be barred. In hia 
judgment Ramesam, J, points out that section 
4 affords helps to’a plaintiff if the holidays 
follow. the period that can ba excluded under 
gestion 14 but not if the holidays preaede such 
period. 
' The Madras High Court has thus un iformly 
taken a view opposed to that eontended for 
on behalf of the plaintiff, 

In Makund Ram v, Ramraj (8) the sama 
construstion found favour with the learned 
Judges. The plaint was filed in the Оош% 


‘of the Subordinate Judge of Agra on tho 
‘Qnd June 1913, and the proeeedings in that 


Court lasted until the 2lat January 1914. The 
plaint: was represented in the Court of the 
Subordinate Judge of Aligarh ou the 22nd 
Jannary 1914. The suit was dismissed as 
barred on the ground that the period of 
limitation originally expired on the lat and nof 
on the 2nd June 1918, and, therefore, even 
exoluding the time from the 2nd June 1913, 
to the 22nd January 1914, both days inclasive, 
plaintiffs suit in the Second Court was 
beyond time. The Distriet Judge’s reason 
for this conclusion is sontained in the follow- 
ing passage, “the period of limitation some 
puted ав laid down in вевіїор 14 of Limitation 
Act did not expireon,a day when the Oourt 
(of the Subordinate Judge of Aligarh) was 
sloged, Therefore, the extra day (1st Jang 
1913 to 2nd June 1913) cannot be allowed. 
This statement of the law was ascapted by 
the learned Judges who in a very short 
judgment . disposed of tha appeal with 
an observation whish indieates that they 
wera’ sensible of the hardship that resulted to 
the plaintiff. 

. Haridas Roy v. Sarat Ohandra Dey (9) cannot 
bo said to ba a decision’ on the question, 
The case was deoided, in my opinion, with 
yeferensa to a point whioh is different from 
the one under consideration and. [ shall 
not, therefore, deal with it further, 

The plaintiff mainly relies on the authority 
of Basvcuipp1 v. Krishnadas (5), The 
lsarned Jadges refuse to follow Mira Mohidesn 
Rowther v. Nallaperumal Pillai (9)and itis 
worthy of observation that Maeleod, C. J, 
assumes in his jadgment in regard to the 
fasts of the ease that same up for desision 
before him, that no 905 would haya 


- the. 31st December, to . 


(8) 85- Ind, Cos. 392; 14 A. L. 1, 810. 
(9) 18 Ind. Cas, 121; 17 O.. ҮЙ. N. 516, . 
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existed if the Second Court had also been 
elosed for the vacation, The learned Judge 
observes: “Olearly the plaintiff is entitled to 
take advantage of those days daring whish 
the First Oour& was élosed for the vasátion, 
and the calenlation should be made in the same 
way asif the Second Court had besn closed 
‚ for the vacation.” Тһе aetuál desision in the 
Bombay case as well as the assumption in- 
volved in the passage referred to, aré opposed 


to the éurrent of the authority of this Court: 


‘and, in my opinidn, are not warranted by the 
provisions cf the Limitation Aot. 
Some cases were eited befora uà whieh 
relate to the joint applieation of seetions 4 
and 12 of the Limitation Act, These are Sami- 
natha Ayyar v, Vénkatasubba Ayyar (6), Ven- 
. kata Row v. Venkatachella Ohetty(10) and Dono- 
pudi Subramanyan v. Nune Narasimham (7). Í 
ari, however, of the opinion that these eases 
do not throw any light on the interpre- 
tation of section 4 and that they deal only 
with the effect of the words “the time requi- 
site forobtaining a copy" in section 12. 


The facta relevant in Saminatha Ayyar v. 


"Venkatasubba Ayyar (6) are these:—Jcdgment 
waa. delivered on the 22nd Desember 1900, 
the last day before the Christmas vacation 
at 4 Р. м, when assording to the praetise 
of the Court, papers were not ressived. 
Thé appellant made his application for a 
sopy of the judgment on the 7th January 
1901, the dày on whish the Oourt ra-opened 
after the Ohristmas holidaye, and presented 
his appeal on a day whiéh would ba in 
time if he was) entitled to deduat the 
was that in  somputing -tha period for 
appeal the time during which the Court was 
.sloséd should be: deducted. The learned 
Judges held that the appellant waa entitled 
to deduct the period from tha 23rd 
December to the 6th January, ав such period 
in the oirsumstanées must be taken to bé 
part of the time requisite for obtaining a 
оору of. the judgment.” ` "s 

Similarly, the judgments in Venkata Row v, 
Ventatachella Ohetty (10) and Donopudé Sub. 
‚ ramangan v. Nune Narastmham (7) leave nó 
` roomfor doubt that they were dealing only with 
the definition of thewords “time requisite” and 
not with tke application of section 4. In tha 


(10) 28 M, 452; 15 М,1, J. 100, 
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latter ease Wallis, О, J., observes “What we 
have to веб in all these oases is what was 
the time requisite for óbtàining copiós withe 
in the méaniug of the seetion, and by ‘ras: 
quisite' I understand reasonably requisite, " ^ 
Theée cases, therefore, give rio assiatanes 
in déciding the question at issue,  — 
Turning to seotions 4 and 14 of the Limi- 
tation Act, which is the right construction - 


„to be placed проп them, that adopted in the 


Madras oases and the Allahabad ease sited 


.above, or that approved in Busvanappa v.. 


Krishnadas (5)? With all respect, the latter sòn» 
struction seems to be clearly untenable, See: 
tion 4 refers to a period of limitation which 
expires on а day when, thé Court is closed: 
How is this period of limitation ascsrtain. . 
ed P The manner of somputing the period 
io certain cireumstancas is set out in seatión 
14. in other words, section 4 assumes that the. 
period of limitation has been ascertained, 


In computing the period gestion 14 allawsa -` 


certain concession and after the period has 
been computed in acsordance with it, rec^urse 
to seation 4 becomes nésessary, This is the viaw ^ - 
taken by Napier, J., in Ramalingam Ayyar у. С 
Subbaier (4) whioh is in ascord with that 
which reeeivad the approval of the Jadges 
who desided Malund Ham v. Ramraj (8) 
and has been approved by my learned bro. ` 
ther in his judgment. According to this con. 

strustion, if the hclidays follow the period 

specified under section 14 they can ba-availed 

of, but, if the holidays precade the said 

period they eannot ba’ excluded. - In my . 
Opinion, sessions 4 and 14 ara incapable of 

any other aonsirüstion, and ths sorrec} view. 

is that set forth above. СА 


'- Inthe judgment іп Bisvanapp: v. Krishnadas 


(5) the result that follows from this view is 
dessribed аё iniquitous. "This isa just oriti» 
ciam of the sestions of the Limitation Act 
under eonsideration, But the defeet ів. in 
herent in, and іпверагаЫә · from, these and 
similar provisions as they ean only be general 
in the matter of wording and cannot ‘possibly 
provide for all oases that are likely {о 
oo»ur, For instanée, the applisant for copies 
under sestion 12 is underno óbligation іо make . 
an early application and he may apply at 

any time, even on the fast day prescribed .` 
for the filing of thé appeal, Turning to section 


-13, if а defendant leavés British India on 


the day after the acerual of the oiuse of 


-aotion, say, in-respeot of a promiasory-note 
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India for three years the period of limitation 
is extended: to six years by reason of thé 
section in question and in this instance the 
protection afforded is far beyond the nesds 
of the -eare. "Whereis if ‘the . defendant 
leaves British India just a day previous 
to the expiration of the period of limita. 


tion виа is-absent ‘from British India for .. 


^ 


three years it becomes the plaintiffs duty 
to find at bis peril &hatthe- defendant has 
réturned to British India and file hia suit 
forthwith because there is only a day out- 
standing out of the period of limitation pree- 
eribed, and it must he said that the con- 
session granted falls. in this instanca short 
of what may be eoneidered equitable, It 
is possible to conceive of many more eases 
of а like rature in respect of sections 12, 
13 and 14, but these-eonsiderations cinnot 
Bffest the construetion -of the sestions and 
the présent case is an extreme instance of 
tha very great hardship that is sometimes 
oscasioned in consequenee of the very gene: 
ral-wording of the aforesaid sections. 

It must ba observed that in the view I 
- have-taken of cections 4 and 14, it makes 
no difference whatsoever whether the First 
Court alone is eloced as happened in Mira 
Mohidecn Rowther v. Nallagerumal Pillai (2) or 
wbether-tke First and the Sesond Ocurts are 
both elored, j a 
> Ifa plaintiff, after the expiration of the 
full rericd of limitation on aeconnt of the 
-interyening of the holiday, files а suit on 
the re-opening day in a wrong Court, seetion 
. 14 can réver be of any avail tohim and 
afford to him ro help whatsoever. Tha 
defendant has eontended.that we must eon- 
strue the seetions liberally. 1f two - oon. 
struotions were possible the more liberal one 
might be adopted but I am clearly of the 
opinion that the view I bave taken is the 
only possible view to take of the law aa 
it stands, and J; therefore, entirely eoncur 
іп. the judgment delivered by my learned 
brother. — ` : 
ж y. N, v. n ` 

N.K. фи, H., * Pettijons allowed, . 


Е -> 
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LAHORE HIGH COURT. 
MieoELLANEOUS Finsr'OrvinL Arrana No. 2214 
: or 1921. - 
Juve 8, 1922. 
Present :— Mr. Juatise Seott-Smith. 

, Tux Fen RALIA RAM-JOWANDA MAL, 
тнкопан NATHU MAL —OngpITORS— 
APPELLANTS 

tersus Я 
Tas OFF10IAL RHOBIVER or THE 
IusoLvENT's STATE at GUJRANWALA, 
THROUGH тне DISTRICT JU '!GH, GUJRAN. 
WALA, AND дмотнив — RESPONDENTS, 
In the matter of the insolvenoy of SALIG RAM, 
- " IxsOLVEN', 

Hindu Law—Joint family—Insolvency of father— 
Interest of sons, whether liable. 

By the insolvency of a Hindu father governed by 
the Mitakshara Law his son's interest as well as his 
own interest in the joint family estate vestin the 
Official Assignee, and the son's property is to be 
treated as that of thefather so far as the Oficial 
Assignee is concerned. [p,-730, col. 1.] 

Té lies upon the son to establish circumstances 
which would show that his share is not liable for the 
debts of hia father. [p. 730, col. 1.] 

Bihari Lal v, Sat Narain, 69 Ind, Cas, 486; 3 L. 329, 
followed. 2 

Miscellaneous first appeal from an order 

-of tha District Judge, Gujranwala, dated tho 
lst Jane. 1921. : 

Diwan Mehr Ohand, for the Appellants. 

. JUDGMENT,— This is an appeal from an 
order passel by the Distric Judge of 
Gujravwala in insolveney proceedings refus. 
ing to progeed against the property of Salig 
Ram, the son of Barkat Mal insolvent, 
Barkat Mal was adjudieated an insolvent 
-on the 3rd of Ostober 1912. His.son Salig 
Ram carries on a shop at Ferozapore, and 
on behalf of the appellant firm, the ereditor 
of Barkat Mal, it is alleged that the shop at 
-Ferozspore belongs toa joint Hindu family 
of whic) the insolvant is the manager. The 
Official Reseiver, in his report of the 27th 
May 1921, asked the Distrist Judge for his 
direstion whether the property in the pogo 
session of Salig Ram in Feroz3pore should be 
attached or not in the interest of the 
ereditors, On the Ist of June 1921 the 
Distrie& Judge upon that report made the 
following note :—“You eannot prosead against 
‘the property of Salig Ram if he was поб 
adjudged insolvent,” Subsequently the 
appellant firm petitioned that he should ba 
allowed to follow the property of the firm 
whish had passed into Salig Ram’s hands, 


This'applieation was rejected by the learned 
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Distris& Judge summarily, referring to his 
note of the Jat of June -1921. 

For the aprellant the oase of Pzhari Lal 
v. Sct Narain (1) is referred to in 
which a Fal Becch of this Oourt 
hy its order сЁ the 8th of April 1922 held 
that by the insolvency of a Hindu father 


governed by the Miiakahara Law his son’s. 


interest as well as his own interest in the 
joint family estate vest in the Offaial 
Assignee, and his property is to be 
treated as thatof his father во far as the 
Official Assignee is o»nserned. It is pointed 
ont at the end of the judgment that the son, no 
doubt, bas his remedy, but he has t> establish 
eireumstanses which would show that "hia 
share is nob liable for the debte of his father. 
Thia decision is aprlisable to the present 
case, . - 
I, therefore, accept the appeal and setting 
- aside the order of the learned Distrist Judge 
remand the ease to him that he may deside 
the- application of the present appellant after 
going into all the facts of the ease. Appel. 
Jant’s eosts in this Court will abide by the 
decision of the lower Court. 


- №. Е,. 
Appeal accepted. 
(1) 69 Ind, Cas 486; 3 1.329. | 





OUDH JUDICIAL COMMISSIONER'S 
: Es OOURT. 
Fisser Civip APPzArS Nos. 17 asp 
' 29 or 1920. 
Marsh 2, 1922. 
Present :-= Mr. Daniels, A. J. O., and 
ar Mr, Lyle, А. Ј.О. ` 
Киа" NAGESHAR SAHAI—Derexpant 
— ÁPPELLANT ni 
verius 
Kuar MATA PRASAD AND ANOTHER— 
| PLAINTIFFS — 
SHIAM BAHADUR 4ND orners-— 
DEFENLANTS—RESPÓNDENTS. 
Каат MATA PRASAD AND ANOTHER— 
PLAINTIFFS —- А PPELLANTS 
! versus 
** Киот NAGESHAR SAHAI AND OTHERS 
no^ 7" ]DgRRNEARTS— RESPONDE В; yi 
Qivil Procedure Code (Act V of 1008), я, 11 Espl, VI 
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—Declaratory suit by neat presumptive reversioner— 
Decision, binding effect of —Life-estate, creation of by 
Will—Remainder, vesting of— Family settlement, whe- 
ther binding on reversioners—Hindu Law—Adoption by 
widow—Date from which adoption operates—Adopted 
son, preference of, to collaterals—Transfer of Property 
Act (IV of 1882), s 10, applicability of— Restraint on 
alienation when invalid—Appeal, second—Will not set 
wp previously whether can be entertained—Civil Pros 
cedure Code (Act V of 1908), О XLI, rr. 28 and 25, 
interpretation of—Compromise of doubtful right when 
valid. 


If x declaratory suit is brought by the next pre- 
sumptive reversioner to protect an interest common 
to the entire reversionary body, the decision, if 
obtained after fair contest, must necessarily bind 
all reversioners and it is not open to the reversioner 
who may happen to be entitled, when the suecession 
opens, to claim to have the matter re-agitated, 
[p. 735, col, 2,] | 
Risal Singh v, Balwant Singh, 48 Ind. Cas. 558; 40 
A. 598; 28 О. L. J, 519; 24 M. L. T. 381; 9 L. W. 52; 
28 О. W. М, 826; (1919) M. W. N. 155: 86-M. L.J. 
597; 21 Bom, L, B. 511; 45 I. А. 168 (P. O.), followed. 


Bhat Narindar Bahadur Singh v. Achal Ram, 20 C, 
649; 20 I: A. 77; 6 Sar Р. C. J. 310; 17 Ind Jur, 819; 
Rafique & Jackson's Р. О. No. 128; 10 Ind. Dec, (N. в.) 
488 (P. O) and Har Nath Kuar v. Indra Bahadur 
Singh, 47 Ind. Cas, 214; 50, L, J. 277, referred 
to. І 


Whenever в life-estate is created by Will, the 
remainder cannot remain in suspense but must 
yest in some one. [p. 786, col, 1.] 


Har Nath Kuar v. Indra Bahadur Singh, 47 Iud, Cas. 
214;60,- L.J. 277 and Vaidyanatha Sastri v. Savithri 
Ammal, 42 Ind. Cas, 245; 41 M. 76; 83 M. L. J. 387; 
(1917) M. W. N. 653; 22 М, L. T, 276; 6 L, W, 542 
(F. B.), referred to. 


A genuinefamily settlement entered into for the- 
purpose of avoiding litigation on doubtful claims is 
binding on the reversioners, even though one of the 
parties to that compromise was a female with a 
limited estate. [p. 743, col. 1.] : 


. Under Hindu Law an adoption by a widow dates 
back tothe death of, the adoptive father and the 
adopted воп takes in preference to any collateral. 
Ср. 786, cols, 1 & 2,] . i 

Brijraj Kuar v. Mahadeo Bakhsh Singh, 60 Ind. Cas. 
249; 21 О, О. 874; 6 O. L. J. 101, distinguished. 


A restraint on alienation which is absolute in its 
terms but is limited to a period of uncertain duration 
amounts to an absolute restraint within the meaning 
of section 10 of the Transfer of Property Act and is 
legally invalid. [p, 787, Gol, 2; p. 788, col. 1.] 


Оћатағш Shaha v. Sona Koer, 11 Ind. Cas. 301; 14 
0. L. J. 308; 160. W. N, 99 and Faiyaz Husain Khan 
v, Nilkanth, 4 O. O. 168, referred to. ` 


Section 10 of the Transfer of Property Act applies 
when the restraint on alienation is annexed to a 
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transfer of property and not where it is embodied 
in a compromise by way of. family settlement, 

purporting to operate as a recognition of pre-existing 
title and not as a transfer. [p. 728, col. 1.]] — - 

ТА Will, which was not set up either i in the plead- 
ings, at the hearing ok in argument in the lower 
Court, and is not put-forward even in the grounds of 
appeal to the ‘High Court, cannot be considered by 
that Court. [p, 740. col, 1 J 
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An order under O. XLT, r. 28 of the Civil Procedure 2 


Code isa'final order whioh i ig. subject to appeal and 
саліпоб be re-considered by the Court which passed.it, 
except on review, whereas an order under O. XLI, r. 
26'of the Code is an interlocutory order which it is 
open to the Court to re-consider, p. 741, ool, 2]. 


Mubarak ‘Husain v. Bihari, 16 A. 806; A W. N. 
(1804) 97: 8 Ind. Dec, (м. в.) 199, and, Masihunnissa 
у, Kaniz Sughra, 60 Ind, Cas. 975; 48 А. 877; 19 A. L., 
АЁ 189; S8U.P.L. R (A) 80, referred to. 8 


А compromise of a doubtful right is not fendered 
invalid because.it proceéds on a wrong legal ground, 


[р, 742, col, 1.] - 


Appeals from & decree of the Subordinate. 
Judge, Lueknow, dated the 31st January 
1920. 


„Отв. 8. M. Sulaiman and J.N.Misra, Hon'ble 
Pandit Gokaran Noth Misra, Mr. К, P. Misra 
and Syed Amjad Ali Bigwi, for the Appellant, 
in. -Appesl No. 17. - 

Mr. M. Wasim апа Hon'ble Syed авт 
Hasan, for Rerpondents Nos, l and 2 in 
Appeal No. 17. 

Rai Negendra Nath Ghoshal Bahadur, for 
UE No. 2i in. Appeal No. 17. 


" Babos’ Bishambhar Nath and Babu ‘Raghubir 
Sahat Srivastava, for the Respondents Мов, 38 
in Appeal No, 17. 


"Mm M. Wasim, Hon'ble Syed Watir 
Bosen and Rai Nagendra Nath Ghoshal 


Bahadur, for. ihe Appellants, ` in Appeal 
No. 28. ` А 


Dr. S. M. Sulaiman and JN, Misra, Hon'ble 
Pandit Gokaran Noth Misra, Mr, K. P. Misra 
and Syed 4m:ad Ali Hizwi, for the Respond- 
ent No, 1 in Appeal No. 29. 


Babus  Bishambhdr Nath and Baghubir 
Sahat Srivastama, for. Respondents Nos, 27 
in з Appeal No. 29. 


JUDGMENT. —The follo ing: йө 


will serve to чиев: Abe faeta- et. the 
баве: += uc 
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RAISEWAK RAM 


Ram Dhun Lal Param Dhan Lal Narain Dhan Lal 
^ Gulab Bai ' Raja Fateh Chand, 


died 4-10-73, 
Naubat Rai 


1 
„ Kanhaiya Lal 
| 
f 
Madho 
Prasad 
died 





Mata Kesho 
-Prasad, Prasad, 
Plaintiff, 

No. !, 


! 


65 
', Majlis Rai Dhanpat Rai. 


MR 
Raja Durga Prasad. 





. | 
Manik Chand’ Tikait Rai Ohandika 


Prasad. 
дап Prasad | 
ate cht en te ie te г: 
E c | \ 
Amir Chand, Wazir Chand=Rani Ohandar Kuar 
died 26-11-87. ^ died 11- 11-87. died 19-3-15, 


Kunwar Narendra Bahadar—=Musammat Jagrani Kuar, 
^ died 18-6-05. | died 1-8-1917, 


Nageshar Sahai, 
, Defendant No. 1. 
(Claims to be adopted son.) 


The anit property belonged originally to 
Raja Fateh Ohand. It ineludes estates in 
the Hardoi and-the Kheri Districts and other 
miseellangous property. · Raja Fateh Ohand's 
name was included in List If of the lists 
prepared under seetion 8 of Aet I of 1869 
(hereinafter referred to as the Aet) in refer- 
enee to the Baragaon estate in. the Hardoi 
Distriet, and in List V in reference to the 
Sarsawa or Wali estate in the Kheri Distriob. 
On 16th March 1859 he made & Will leaving 
the Kheri estate to his eldest son, Amir 
Ohand, and the Hardoi -estate to his younger 
вор, Wezir Chand. It is alsoalleged that he 
гроб his: two sons in possession during hia 
lifetime, and-as to the Hardoi property thia 
is admitted. Both Amir Ohand and Wazir 
Ohand died within & few months of each 
other in the year 1887. Amir Ohand was 
sueseeded by his son Kunwar Narendro 
Bahadur - сала Wazir Ohand by.his widow 
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Musammat Chardra Knuar. .Thus Narendra 
‘Bahadur was recorded as owner of the Khe:i 
property and Musammat Ohandra Kuar of 
the Hardoi property. 

On 22nd Ostober 18 27 Narnia Bahadur. 
filed a euit. againet Musammat Chandra Kunar 
for possession of the Baragaon taluga to 
whioh he slaimed to have succaeded either as 

' heir to Wazir Chand under the Act or in the 
alternative by right of survivorship under the 
Hindu Law. This suit ended їп а eompro- 
mise dated 25th November 1899 by whieh 
Narendra Bahadur was réeognieed as haviog 
a vested interest in the property but Musam- 
mat Ohandra Kuar was to retain. possession 
for her life. Un 27th July 1905, about a 


month after Narendra Babadur’s death, his ` 


widow Musammot Jagrani Kuar put forward 
a Will purporting to haya b:en executed by 
her husband on 22nd Ostober 1904; She got 
this Will registered on lst August 1905. 


The Will gave Musammat Jagrani Kuar ап‘ 


absolute estate with power of transfer and 
bequest i in the Hardoi estate and purported 


to give her a Hindu widow’s estate in the, 


remaining property possessed by him ia the 


Hardoi property and in the Khari estate. - 


After the death of Musammot Jagrani Kuar 
the Kheri property was to go to the testator’s 
sister’s son Raj Bahadur. By the sixth 
elauso of the Will Musammaé Jagrani Kuar was 
given power to adopt a son to the testatcr. 
This son on being adopted was to kecome 
absolute owner of the Hardoi estate. 

On 30th April 1906 Raja Durga Prasad, 
one of the reveraioners of Narendra Babadar, 
filed a suit against Musammat Jagrani Kuar 
and the other persors mentioned in (he Will 
for a declaration that the Will was a forgery. 
His sanse of astion fcr the suit was that his 
reversionary interest was adyersely affeeted 
by the Will, This tuit was fought right up 
to the Privy Council. The Will was upheld 
by the Trial Court bynt declared to be a 
forgery by this Court, The Privy Couneil 
reversed the deoree cf this Court and restored 
that of the subordinate Judge upholding the 
Will as genuine. Their Lordships’ judgment 
is reported as Jagrant Koer v. Durga Far. 
shad (1). On 22nd May 1914, after the 


(1) 22 Ind. Oas. 108; 16 О. C. 8E6; 36 A. 93; 12 A. 
L. J. 126; 26 M. L, J. 16316. M, In Т. 125; (1914) M, 
W. N. 137; 19 0. L. 1, 165; 18 O. W. N, 521; 16 Bom. 
Ф. R. 141; 1 O I, J, 07; 41 T, A, 76 (Р, 0.), 
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onse was finally deaided by the Privy Counsil: А 
Jagrani Kuar adopted the firat : 


Musammat 
defendant, Nageshar Sahai, 
son, under ' the authority 
her by the Will, She also exesuted a Will іп 
his favour. He obtained possession of . the 
Hardoi property after the death of Chandra 
Kuar in 1915 and of the Kheri property 


her brother’s 


conferred on : 


after the death of Musammaí Jagrani Kuar in | 


1917. 


On 80th April 1918 the plaintiff Kunwar: 


Mata Prasad, and Raj Babadur Singh -filed 


2 


the suit out’ of which these appeals have ' 


arisen for poscession of the suit property. 
The segond plaintiff is a transferee from the 


first plaintiff and from his younger brother“ 
Kesho Prasad. Their case is that Narendra ' 


Bahadur had no right in the-Hardoi property 
and that the 


firet plaintif is the mex" 


reversioner сЁ Wazir Ohand, the- last :male . 


holder. It is admitted that the Baragaon 
estate in the Hardoi ceased to ba governed 


by the Aet when it passed into the hands of ' 


Wazir Chand, but it is aontended that it 
again came under the operation of the Ast 
by reason of the amending Aat of 1910. 
Kheri property is ola med by right of reversion 
to Narendra Bahadur on the ground that the 
alleged Will of Narendra Bahadar їй a forgery. 
If the Will ina forgery then the defendant's 
adoption was invalid, forit is now admitted 
that Masammat Jagrani Kuar hed no authcrity 
to adopt apart from tke Will.’ The first defend- 
ant's title bated cn the Will of. Musammat 
Jagrani Ковг also, in that event, falls to the 
ground, for Musammat Jegrani Kuar had no 
estate of inheritanse except that given by her 
husband's Will, An alternative plea is also 
taken to the effect that, by reason of a family 
&nd tribal eustom, the defendant Nageshar 
Sahai eould rob lawfully be adopted аз а воп 
of Narendra Batador and that, therefore, the 
plaintiff asthe nearest heir by.the rule of 
linea! primogeniture was heir to the Kheri 
estate on Narendra Babadur's death.: It ig 
admitted on both sides that the bequest 
over this property to Raj Bahadur was 
invalid by reason of the Will not having been 
registered, ° . 


The litigation is of the champertona kind 
so common in Oudh, Ву а sale-deed, dated 
22nd June 1917, Mata Prasad, plaintiff No, 1, 
and his brother, Kesho Prasad, sold half the 
Baragaon taluga in the Hardoi District, and 
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Other landed properly inthe Hardoi Distriot 
8nd moveable property, to the gesond plaintiff 
Raj Bahadur Singh for a sam of Rs, 40,000, 
Out of this sum only Rs: 4,500 was paid to 
the vendors, the remaining Вз. 35, 500 baing 
retained with the vondee for expenses of the 
{ litigation: 

It is common сойо between, the parties 
that the Hardoi ‘estate ocased to be governed 
by the. Aot, in 65usequense of the gift by 
Fateh Ohaud to his younger воп, while the 
Wali estats in the Khori District is still 
governed by the Act, The learned Sab. 
ordinate Judge has held that the "previous 
decision in Raja Darga Prasad's suit doas nob 
operate a3 res judicata aod that ib was open 
to him to sonsider atresh tha genuineness of 
the. Will of Narendra Bahadur. Oa the 
evidense, he has held. that the alleged Wilt 
jaa forgery, As the Kheri estate ia governed 
by the tale of lineal ‘primoganitura aid the 
first plaintiff is- admitiedly the nearest hoir of 
Narendra Bat&dür acsording to thas rule, 
the learned Subordinate Judga,has decrezd the 
suit in regpaet'of this estate. He has held 
that the remaining property in anit is not 
governed by the Aet aud that the rule of 
lineal primogeniture does not apply to il. 
Hs has, therefore, dismissed the ‘anit a3 
regarda- this’ property.- Both parties have 


appealed against this decision., Appeal 
No. 1? of 1920 was filed by the first defend- 
ant,  Nageshar Sabai, Appeal ‘No, 20 


of 1920 has baei filed by the plaintiffs, 
At the hearing before us, the plaintiffs! 


. Oonnsel has admitted with regard to his- 


appeal that he cannot elaiin the Hardoi prop- 

-erty ппіеза һе ean show that the property 
again eame within the Ast by virtue of the 
amending Act passed in 1910, 

The fiest question for eonsideration in the 
defendant/s appeal is, whether the Privy 
Oounsil decision in Durga -Prasad’s suit 
operates as res judicata on the question of the 
genuineness of the Will, The appellant's ease 
ia that Durga Prased sued in a represen- 
tative eapacity on behalf of the whole 
reversionary body, and that the desision ia 
binding: ‘on-the -reveraioner, whoever he may 
be, who was isotnally entitled when the 
suceession opened, The ‘question: is chiefly 
material as regards thé Kheri property whiah 
is ia-dispute in the defendani's appeal As 
regards the'remaining propariy - -taa suit mast; 
fail- on: another geouniyas Зэ вап: in tha, 
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The classes of suita by reversioners, 
in which this question has been raised, have 
bean of two kinds i= 

. 1. Suits ehallenging the validity of an 
alienation by the widow or limited femals 
owner in possession ; 

Э, Suits eballenging the validity of an 


: adoption made by the widow to her eiie 


husband, 

The main difference between the two is 
that, in tha former olası of cases, the 
injury to -the reversioney’s right is not 
immediate bnt the alienation in any case 
remains good for the lifetime of the female 
owner, while in the latter class if the adop- 
tion is valid the whole revérsionary interest 
is immediately destroyed and the adopted 
воп besomes foll owner of the estate. Durga 
-Prasad’s suit belonga in principle to tha 
latter olass of oases. Ifthe Will held good 
Musammat Jagrani Kuar took an absoluta 
interes! in the;Hardoi property while the 
Kheri property was held by her for her 
lifetime aa legatee under the Will and passed 
after her death to the residuary legates, Rai 
Bahadur, In both cases the reversionary 
interest was destroyed, being diaplaced by 
the title conferred by the Will. It was 
formerly held by the Allahabad High Court 
and by this-Vourt,'on the basis of eertain dicta 
of the Privy Oounoil, that a decision in a 
suit by a presumptive reveraioner shalleng- 
ing an alienation by the widow in posses. 
sion did not bar a subsequent suit by the 
person actually entitled when the suecesaion 
opened, The ground of deeision was that 
eash reversioner claimed in his own right 
and not: through any previous reversioner, 
There appsara to have been no Allahabad or 
Oadh dosisions соп the point in suits 
shalleaging adoption; at least none haya 
‘been sited at the-bar. The courrent of 
opinion has changed sinse two deeisions of 
the Privy Qounsil in Ventatanarayana Pillay 
y. Subbammal (2), and Janaki Ammal v. 
Naraganasamt Азуат (8), and quite recently 


"T 29 Ind; “Ons. 1998; 38 м, 406; 177 1M, L, T, 485; 
28 M, L. J.-635;17-Bom, L, R. 468; 19 6, W.N. 641; 
2 L. W. 596; (1915) M, W. N, 555; 21 C. L. J, 51642 


© 14,126 (P. 0.) 


(3)-31 Inä. PUn 181; 30 M, :634;. ‘Bo M, т. T. 163; 
81 AE. LJ, 226; АА A, L. T. 997; (1916) 2M. W. N, 
188; 20 €. Wan, 1823; 18 Bom, L. R, 869; 24 O, Ly 
J, B02; 4 L, W,-580; 48 I, А, 207 (Р, 0), С 
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a Fall Bench of the Allahabad High Court 
has held in Kesho Prasad Singh v. Sheo- 
pargash Ojah (4), that’ the prineiple of res 
judicata applies to. both elasses of suits. 
There was some authority in this direetion 
even before the two Privy Council девівіопв. 
In Ohhaganram Astthram v. Bai Motigavrt 
(5), it was held that a sale of the estate 
under à decree passed against the widow had 
the effest of setting up an adverse title 
against the whole body of reversionary heirs, 
and that persons who were at the time 
remote reversioners sould not bring a 
deslaratory suit many years afterwards on 
the ground that the death of an intermediate 
reyersioner had given them a fresh eause 
of action.’ In the 
Ohiruvolu Punnamma v. Ohiruvolu Perrazu 
(6), a distinction was drawn between suits 
to set aside an alienation and suits іо set 
aside an adoption and it was held that in 
the latter caso the suit was brought in a 
‘representative capacity on behalf of tha 
reversioner whe might ultimately beeomes 
entitled. К 


In the first of the two, cases whish came. 


before the Privy Couccil on appeal from 
the Madras High Court the suit was one 
. brought by the presumptive reversioner to 
set aside an adoption. The plaintiff died 
‘during the pendency of the appeal and -the 
question for decision was whether the next 
presumptive reversioner was entitled to be 
‘brought on the resord in his place. The 
ground on which the application was opposed 
is atated in the following extract from their 
Lordships’ judgment :— 

*' Yt is contended on the authority of certain 
deeisions of the High Oourt of Madras that 
where а transaction by ‘a Hindu female tak- 
inga limited estate in the inheritanse of the 
last male owner is impugned by the next 
or presumptive reversioner a8 invalid and 
beyond her competenoy, any adjndication 
against him does not operate as res judicata 
against the eontingent reversioners, and eon- 
sequently on the death of the presump- 
tive reversioner the others have eaeh, in 
order of suecession, & separate right of suit, 
and sannot elaim to prosecute an aetion 


(A) 64 Ind, Oas, 248) 19 A. І, J. 749; 3 U. P. L, В. 
(А. 117; 44 A, 19 (1922) A. Т, В. (A:) 801 (F. В); 
(6) 14 B, 612; 7 Ind. D oo; (x, в.) 805 


(6) 29 M. 890; 1 М.І. Т. 183; 16 M. L, J, 807 
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brought by the deceased revérsioner ás they 
do not derive their right through him.” 


Their Lordships did not in terms either 
affirm or overrule the view :taken by the 
Madras High Court on the question of res 
jud¥cata—the question was not before them 
and they held itto be irrelevant—bat they 
did in slear language affirm the representa- 
tive nature of the suit, After referring to 
the difference between һе language of 
Art, 118 of the Limitation Ast ‘which 
deals with suits attacking an adoption and 
Art. 125 whieh deals with suits contest. 
ing an alienation, they say :— hee > 

“Tt does not follow from these words that 
the suit broughtin tke latter ease by the 
nearest reversioner is for his personal benefit, 
for the object is to remove a common appre: . 
hended injury to the interests of all the rover» ` 
sioners, presumptive and- sontingent alike, 
Of course, the twe clasess of suits covered by 
these two Artieles are distinet in their scope 
and eharaeker...... eere Воб in 
both ‘the right to auó’ is based on the danger 
to the inheritanee common to all the rever- 
sioners whioh arises from the natura of their 
rights.” Again, they say with referenc3 to 
the suit beforethem :— | 

“Sucha suit brought by the presump- 
tive reversioner isin a representiva capasity 
and on behalf of all the reversioners.” - 


. The judgment in Janaki Ammal’s case (8) 
contains similar observations. .Tha actual 
question for decision was whether. a presump- 
tive reversioner - who had failed in tha allega- 
tions of wasting the estate which he had’ 
brought against the widow was entitled to a 
deslaration that he was the next reversi nary 
heir. In the sourse of their judgmant’ their 
Lordships say :— s 
“But areversionary heir thus appealing to 
the Court truly for the sonservation and 
just administration of the property does so 
in & representative capacity, во that the 
corpus of the estate may pass unimpaired to . 
those entitled to the reversion. The law on 
this gubjeet was recently expounded in the 
judgment of this ,Board ‘delivered by 
Mr. Ameer Ali in Venkatanarayana Pillay v. 
Subbammal (2).” ' foe 
The effect of these decisions was considered 
by а Fall Beneh of the Madras High Oourt 
jn the case of Ohallagundla V 3ramma v. Madala 
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Gopaladasayya (7), The actual point for desi. 


sion was whether areversioner born more than 
- twelve years after thealienation sought to 
be challenged asquired by his birth a fresh 
eauseof action for adeslaratory. euii. 
the Judges soneurred in rejesting his claim 
and three of the Judges before whom the 
"8860 came expressed ‘the view, that it was 
an inevitable sorollary of the Privy Oounsil 
judgments that the desision in a suit brought 
by a presumptive reversioner is binding on 
the whole body of reveraionra and sonstitutes 
ves judicata for any similar suit. by any 
member ‘of that olass, In Kesho Prasad 
Singh v. ` Sheopargash Ojha (4) the question at 
issue was one of res judicat1 and the 0339 is 
indistinguishable in prinsiple from the 
presen? ease, Тһе’ nearest prasuuptiva 
reversioner had brought.a suit during the 
lifetime of the widow for a deslaration 
that an alienation made. by her was not 
‘binding. on^&lie estate. When the впзоов. 
sion opened on the death of the widow the 
Plaintiff in the earlier suit had died. and 
a fresh suit claiming possession on the 
ground that the alienation was invalid was 
brought by the reversioner actually entitled 
fo suecaed. The question was exhaus. 
lively . disaussad in the leading judgment 
. of Mr. Justiee Tudball and all three Judges 
coneurred in holding that ihe rule of res 
judicata ‘applied. They quote from the two 
Privy Oouncil judgments notised above and 
hold thatit being.established that a suit 
brought by. a presumptive reversioner is 
brought in a representative character, it 
nesessarily follows that the deeision if 
obtained after fair eontest and in the absenca 
of fraud and collusion must be binding as 
between the widow and her alienes on ths 
one sida and tha whole reversionary body 
on the other.’ They point out, as the Madras 
High Oourt had pointed out in Ohallagundla 
Varamma's case (7), that otherwiss 16 would 
be futile to: grant a declaration at all sinsa 
no one бап predisate that “tha plaintiff 
reversioner will be the astual reversioner 
when ‘the widow dies. They hold, therefore, 
that the ease falls under Explanation VI 
to seotion 11, Civil Procedure Code, by whioh, 
where persons litigate боа fide in respost of a 
public right or of a private. right claimed 
in common for themselves and others, all 
3107) 46 Ind. Cas. 202; 41 M.-069; 85 M, L. J; 67; 24 
М. І, T. 11678 L. W, 62; (1918) M. W.TN.461]K(F.4B.), 
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persons interested in'suoh right shall, for 
the purposes of the: section, ba deemed to 
slaim under the persons so litigating. It 
was also pointed out by Mr. Justiee Sulai- 
man in his concurring judgment that some 


‘of the earlier dicta of the Privy Oouneil 


whish had been held to sonatitute a diffieulty 
in the way of this ‘view were passed 
when Aet VIII of 1859 was in force, and 
that that Act had no provision sorresponding 
to Hxplanation VI to seetion 11 of the 
present Oode. с D 

With this reasoning we are in entire 
agreement, It has not been argued that 
Rajá Durga Prasad was not entitled to file 
the declaratory suit which he did file, If 
a suit of this eharaster is ‘brought, ‘as their 
Lordships have held, to protest an interest 
eommon totheentire reversionary body, Expla- 
nation VI to sestion 1L is applicable and’ the 
decision, if obtained after fair contest, must 
nesessarily bind all the reversionors, and ib 
is not opsn to the reversionera who may 
happen to ba entitled when the 8ug6638ion 
opens to-elaim to baye the matter re-fsgitat. 
ed. To hold otherwise would be to let in 
the vary misehief whieh the ' Explanation 
was enacted to avoid. Оһ grounds of pub: 


‘lis policy it would be ‘highly  misshievoua 
that a question of fact which was decided 


after full sontest as between the reversioners 
on the one hand and the legatee on the other 
inthe year 1908 (that was the year in which 
the desision of the Trial Court was pros 
nóunosd) should be liable to be re-opened as 
between other. representatives of the same 
sets of rival elaimants after the lapse of 
more-than twelve years, t 

The above view is supported by the resont 
jüdgmsnt of the Privy Oouneil in Risal 
Singh v, Balwant Singh (8), In that ease a 
dasision on the validity of an adoption in 
a suit bstwaen the widow and the adopted 
son was held to be res judicata for a subsge 
quent suit by a reversioner claiming a deola- 
ration that the adoption was invalid and 
slaiming also possession of the estate, 
even though the -case was not strictly 
covered by -seetion 11 of the Оойв of Civil 
Prosedure, 


(8)48 Ind, Oas, 558; 40 A. 508; 280. L, J. 519, 24 
M. L. T. 861; 9 L. W, 62; 28 О, W. N. 826; (1919) M, 
W. N. 155; 36 M. І, J. 597; 21 Bom, І, В, 6115145 I, 
А, 168 (P. О.), . - 5 
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. An-attempt bas been made to distinguish 
the case of Kesho Prasad Singh v. Sheopar- 
gash O,ha (4) on the ground that the estate 
held by Musammat Jagrani Kuar apart 
from the Will ава life-estate under section 
22 of the Act and not an ordinary Hindu 
widow’s estate, but this makes no differenee 
in prineiple. In neither oas3 had the re- 
versionera any vested interest during the 
widow's lifetime, It was assumed in Bhat 
Narindar . Bahadur Gingh v. Achal Ram (9) 
that the succession only opened on the 
widow’s death. and the question was 
definitely decided in Har Nath Kwar v. 
Indra Bahadur Singh (10). To the argu. 
ment that a widow holding under the Act, 
being outside the definition of heir does not 
represent the estate, the..answer із that 
ghe is the опу person who can represent 
it sinos during -her lifetime no interesb 
in the estate is vested in any other person. 

It is the common ground. between the 
parties that if the Will is genuine the bequest 
in favour of Musammnt Jagrani Kuar, who 
was next in line of suegession is valid 
without registration, but that the bequest 
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in favour of Raj Bahadur, who was not 


an heir, wasinvalid. There wae, therefore, 
a partial intestacy as regards the Kheri 
property, The first -defendant’s case is that 
as a result he аз the adopted son of Narindra 
_ Bahadur besme entitled on the widow’s 
- death. The plaintiffs’ ease, on the contrary, 
їв that a Hindu widow's estate,’ which the 
testator purported to create, cannot be 
ereated by Will and-that the first plaintiff 
took a vested interest-on Narendra Bahadur's 
death in 1905. Whenever в life estate is 
created by Will the remainder cannot remain 
in suspense but must vest in some one; but 
. at the time of Narendra’ Bahadur's death 

in 1905 the adoption had not taken place. 
it is contended that the estate, therefore, 
vested in the firat plaintiff who under section 
22 (11) of the. unamended Act was the 
mearest heir under the law of lineal primo- 
geniture applieable to this estate. Under 
‘Hindu. Law- an adoption .dates back to the 
death of ‘the adoptive father LVatdyanatha 


(9) 20 O, 649; 120 І. ФА. 77,6 Bar, Р. О, 5.810; 17 


‘tnd. Jur. 819; Baflque & Jackson's P, О, No. 128; 10- 


‘Ind, Dec. (N. в.) 438 (р, 0.). 
7 (10) 47 Ind, Cas, 214,6 О. 1.7, 277, . · 
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Bastri у, Savithri Ammal (11) and Babu Ana 
v. Ratnojt Krishnarav (12)] but there is, it 
is argued, no warrant for applying thia rals 
to an adoption under the Ondh Estates ` 
Act. The provisions of the Act apply to 
Hindus, Mubammadans and Christians alike 
and the Act takes no aceosunt of апу 
peculiarities of Hindu Law. It is pointed ont 
that the possession of an adopted son 
tinder the Act differs from the possession 
of &ueh ‘a son under the Hindu Law in thia 
respeot that under the Act the adopted son 
does not divest the widow’s interest but somes 
їп after her death, Foc this very reason no 
plea of the kind now taken eould ordinarily, 
be raised, Where a widow is holding under 
the Act the heir is not determined until her 
death and the adoption muss nesessarily have 
preceded that event. ooo 
If the plaintiffs" eontention is correct a 
very anomalous situation will arise, -It 
would be in the highest degree extraordinary 
that because a widow was given a life estate ` 
under a Will a son validly adopted to her 
deesased husband should be deprived of his 
rights in favour of a ramote collateral. The 
plaintiffs are, however, not right in sontend- 
ing that the Aet takes no азаопп of 
Hindu Law in the ease of Hindus, when 
elause 11 of section 22 ie reashed, 
and it was only under that clause that 
tha plaintiffs oould some in, the heir ia 
to be determined aceording to the ordi. 
nary law to whish persons of the religion 
and tribe of the falugdar or grantee, heir or 
legatee, are subject. Now, the law to which 
Narendra Bahadur was subject was Hindu 
Law as applieable to impartible estate which 
dessends by the rule of lineal primogenitare, 
Under this law, an adopted son, whether 
-adopted by the talugdar himself or uader his 
authority by his widow after his death 
takea in preference toany collateral. This 
is a воћоіеоі anawer to the ingenious 
argument put forward by the plaintiff and 
it ів mot necessary for the defendant» 
appellant to fall bask on his sesond line 
of defence, whieh is thateven if the remainder 
ever vested on the testator’s death, it vested 
in the widow . hergelf in addition to the 
(11) 42 Ind, Cas, 245; 41°M. 76; , L. 
(1817) М. W. N. 653, 22M. І, те ‘Wes 


(F. В), .. - - 
` (12)'21В, 819; 11 Ind, Deo, (3,5) 216... 
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life estate given her by the Will. According 
to the order of suesesaion created by section 
22 of the Ast the widow ranked muah 
higher in the lioe of heirs than the frat 
plaintiff. She sucseeded under elause (7) 
and the plaintiff only under clause (11). 
It is diffisult to see, therefore, how any 
interest sould vest in-the plaintiff during 
her lifetime. The ease of Brijray Kuar 
v. Mahadeo Bakhsh Singh (15) whore a 
similar issue was raised is distinguish- 
able as in that case the heir-at-law when 
the succession opened was the brother of the 
talugdar and, therefore, preseded the widow 
in the order of sucsession. 

In the Court below the fact of the adoption 
was disputed bat in this Oourtit has been 
admitted, subject to a plea as to custom whieh 
is dissuesed below, that if the widow had 
authority to adopt the adoption itself 
was validly made, ` Apart from this ques- 

‘tion of custom there remains only one 
issue to be considered in conneetion with 
the ‘Kheri property whieh. is in dispute in 
the defendant’s appeal. It is argued for 
the plaintiffs that even if the Will was 
genuine it was invalid, baaause by the oom- 
promise with Musammot Ohandra Kuar in 
1899 Narendra Bahadur had bound himself 
not fo alienate the property. Olause 3 of 
the compromise was as follows :— 

“Kunwar Narendra Bahadur further agrees 
that he shall not by any deed cr Will 
alienate the said immoveable property or 
his rights in it as long es the said Rani 
Sahiba remeing alive but, it he does во, 
that alienation shall be null and void.” 

An elaborate argument has been addressed 
to us on the question whether the restraint 
on alienation contained in this clause was 
valid or not. So far as the validity of the 
adoption i» сопоегпей the qaestion does not 
really arise. An authority to adopt is not 
an alienation and even if the rest:aint on 
alienation was valid the validity of' the 
authority to adopt remains unaffected. The 
question is material only with referenee 
to the rights which Musammaét Jagrani Kuar'’ 
took under the Will. Both parties are 
agreed that under Engliéh. Law the restraint 
on alienation would bé, invalid. The cases 
on the subject are solleated in the judgment 
of Mr. Justices Mukerji in Ohamaru Shaha v. 


(18) 50;Ind, Сав, 249; 21 0. 0, 874; 6 O, І, J, 101. 
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Sona Ков" (14), That саве was in many 
respecta similar to the case now before us. 
A eomprómise had ban entered into between 
two widows and the rever sionary heirs by 
whieh the property was vested in the latter, 
but it was agread that the reversionary 
heirs should have no right to transfer the 
property during the lifetime of the widows. 
The learned Judges held that the restraint 
was invalid in view of seetion 11 of the 
Transfer of Property Act, They further 
held that it would be invalid both under 
English Law and under general principles 
of jurisprudence, As regards sastion 10 
they pointed out that a difficulty was oveatad, 
by the use of the word “absolately” and ` 
suggested that that word may hava bsen 
inserted in the Ast with referense to the 
desision of Sir Gaorga Jessel in the ease of 
Macleay, In re (15), whioh has sinse been 
overraled, and expressed а sautious opinion 
that this suggestion “perhaps tends to, 
support the view that a restraint on aliena- 
tion qualified as to time may be valid." 
They did not decide the question, and wa 
think that even under seetion 10 such a 
restraint extending over & pariod of inde- 
finite duration is invalid. That the word 
“absolutely” in that seetion must bə read 
with somé qualifisation is evident from the, 
ease of Faiyaz Husain Khan ү. Nalkanth (16), 
in}whish an agreement that the owner should 
have no power to sell, mortgage or trans- 
fer to & atranger was held to be an 
absolute restraint. In the present E 
the restraint was absolute while 16 
lasted, Is was to last for an indefinite 
period and if valid it might operate, and 
in the events whieh astually happened, 
would have operated, to deprive Narendra 
Bahadur altogether of the power of making a 
Will, Narendra Bahadur predeseased Musame 
mat Ohandra Kudr by many yeara and the 
result.of upholding the eondition would be 
to déprive him altogether of the powers of 
alienatión and of testamentary disposition 
which are essential elements i in the consep- 
tion of owrierahip. In our opinion, there: 
fore, a restraint on alienation whieh is 


(14) 11 Ind, Cas, 801; 14 C, L. J, 303;16 0. W, М. 


'15) (1875)-20 Ba: 186; 44 L, J. Oh, 441; 32 1, 7, 
682; 28 W. R. 718 
(16) 4 О, C. 163, 
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‘absolute, in its terms but із. limited to а 
period of uncertain duration amounts to an 


absolute restraint within the meaning of the 
. Begtion and ia legally invalid. 


“Section 10 is not, however, atristly appli- ` 


eable to this case. Section 10 applies when the 
restraint on: alienation is annexed to 8 trans: 
fer of property, In this ease the restraint 
is embodied іп’ a esompromiss by way of 
family settloment and euch a sompromise 

purports, as the Privy Counsil pointed out in 

Rani Mewa Kuwar v. Rant Hulas Kuwar 

(17), to operate às a resognition of pre-exist- 
ing title and not asa transfer. Apart from 
sestion 10 we entertain no doubt that the 
condition is, invalid on general prinsiples of 
hw., # 

! here ramains only the question of custom, 
"The learned Advoeate for tha plaintiff argues 
‘that by reason of - the sustom whish de Bets up 
' the^defendaüt  Nageshar Sahai was not a 
person who sould be lawfully adoptel as 
the son of Kunwar Narendra Bahadar and 
that in consequenee the ‘adoption made by 
Musammat Jagrahi" Kuar was not а valid 
adoption. In the: pleadings the plaintifs 
alleged that there was a custom in the fam ly 
of Fateh Ohard by which а person of more. 
than three years of age could not bs adopted ` 
and that there was both a tribal and a family 
eustom by which à person ontside the family 


No сеге was produeed іп support of tha 
former austom and relianoe was not placed on 
itinthe Court below ; bat the latter custom 
has been relied on both in that Court and in 
this Court and it is urged that in view of that 
éustom ‘the adoption of Nageshar Sshai, who 
is: the natural ‘воп of' Musammat Jagrani 
Knar’s ‘brother and ів ` admitcely not of the 
family -of' . Narendra Bahadur, is invalid, 
The learned Oonnsel admits that there ів 
‘fio direct: evidence to show that there is such, 
& oastom in the family of Narendra Bahadur - 
but he urges that he' has Bucseeded in proy- 
ing the existenes of а eustom in - the triba to 
which Narendra Bahadur belongs and that, . 
thereforé, the burden is on the defendants tc’ 
show ‘that the family of Narendra Bahadur 
ip not subjest to thas custom, a burden which 
he argues they have failed to кашар, In 


Ц? ІІСА. 157,18 н, i 812; 8 dar, В, 0. 22 
мо), 
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support of. the alleged custom he has produced 
the wajib.ul. aratz of four villages in the 
Kheri district, two villages in the Hardoi 
District and one village in the Sultanpur 
district : and twenty: witnesses belonging 
to the Srivastava Kayasthas, to whish 
‘Narendra Bahadur also belonged have 
been produced to give evidencs of the 
existenge of the custom. The learned Counsel 
for the plaintiff while not wholly . abandons 
ing the oral evidenee has definitely, stated 
that he is not prepared to ask the Court to 2 
examine it and it is, therefore, unnecessary for 
us to diseuss it in detail. The learned Counsel 
for tbe plaintiffs relied specially on a 
wogib-ul ars of the village Kundauli e hieh is 
the defendant's Exhibit A54 and whieh relates 
to avilllage of whish the superior proprietor 
was Raja Fateh Ohand. Inthat vi:lagathe 
under-proprietors are Kayasthas and ‘the, 
wa;ib-ul orz reaites a custom of adoption. by 
a widow from the near relations of the hus- 
band. That custom, however, clearly relates 
only to the under proprietors and not (o the . 


"family of Raja Fateh Chand, ‘and, moreover, 


itis not shown that “the: under proprietors 
are Srivstava Kayasthas, „This wajibul. are, 
therefore, does not ‘Kelp ` in avy way to 
establish the alleged’ tribal  eustom. 
And among the wajtb-ul-arate whish have 
been prodused ‘on behalf of plaintiffs | not 
a single one  reeites that the sustom 
is snything more than. family sustom 
pertaining to the Kayashta owners of the. 
village to whieh the wajib ul are relates; ` 
Tbe learned Subordinate Judge has noted in 
his judgment that none of these wajtb-ul ата 


. were relied on or referred to in the argument 


before him (p. 232 of the printed judgment.). 
There is no mention in any one of them to, 
the effeet tbat the custom is a eustom which. 
pertains to the tribe of Srivastava’ Kayasthas. 

We are olearly of opinion that the evidence, 
produced i ia utterly insufficient to ‘establish ' 
the existence of the alleged eustom. , y 

` As 'Tógards the plaintiffs’ appeal their Oona: 

sel has admitted, and his admission is resordod, 
on the proceedings of .this Court that- he. 


- annot sucesed i in his qaim to the Hardoi prop:, 


erty whish is in question in this appeal unless 
he ean show that this’ property, whieh admit- 
tedly seased to be governed by the Aset 


"ben it passed into the, hands of Wazir 


Oband, - again came under the Ast, by Bis ` 


ea 


XJ 
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E the. amending .Act of- 1910, -If the 
,PXoperty- was. not: governed .by the Act 
it is eonaeded that Mata Prasad was not 
o, the nearest, reversioner when the susses- 
Sion opened. Ніз eontention on this point 
‘formed the subject of Iesue No. 4 (а) in 
‘the Oourt. below and has been, desided 
againit him, The reasoning of the learned 
Subordinate Judge is unanswerable and indeed 
the matter is too clear for serious argument. 
“By section 13 of the original Act a devise in 
‘favour of a younger son in the case of a List 
“II estates was invalid without registration, 
The effeet ‘of sestion 14 was that a devise ia 
favour of sush son if validly made took 
_the estate outside ‘the operation of the Ast. 
"Séetion' 13 was repsaled by the amending 
Ast of 1910 and two new sestions 13 and 
‚18А were inearted in its place by sections 5 
‘and 6 of the amending Ае}. The new section 
13 relates to gift and sestion 18 A whish 
‘ia here in question to Wills Under the 
latter ‘section a bequest in favour of a 
, younger воп із valid without registration 
in all oases, Section 13A was, however, 
not made ratrospestiva and only applies to 
Wills made after ‘the Ast вате into foree. 
‘Sestion 14 of the old Aot was als) repealed 
‘by the amending Aet and by section 7 of 
that "Aet the new section 14 was substituted 
for it. Under the new section. a bequest 
‘to any of the persons mentioned in elause: 
` 'l'and 2 ‘of sestion 18 A including a bequest 
Фо-а "younger son still leaves the property 
Subjest to the Aet." The bequest referred 
‘to ‘must’ of sourse be a valid “bequest. A 
‘void baquest ‘can’ have no operation what. 
‘ever. "The new: seotion l4 waa made ratros- 
‘pective exeept that it was not to oparate 
‘to deprive any person of a title which had 
‘lawfully vested in him before the commense- 
‘ment of the ‘Ast, "The result was that 
^where'& valid bequest'of' salugdart property 
"had been'made to a: younger воп before tha 
“commeneement of the amending Act, sueh 
‘property in the hands of the legates again 
‘became’ /alugdai' property. ` The section, how: 
ever, does not’ operate to ‘convert an invalid 
‘bequest into a valid bequest, З . 
We have been refgrréd to the desision 
‘in’ Thakurain Balraj Kunwar v.:Rài Jagatpal 
Singh (13) and to the" remark made by taeir 
'(8) 7 O. C, 248,26 А. 898; 8 О. W. N. 699; 81, I. 
‚ „A. 18% 1A, L. J. 884, 11 Bom, L, R. 616; 8 Sar. P. 
710: 7,689 (Р.О); ^ ^ 7 ivt eee 
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Lordships of the Privy Ооппай in Sila Bakhsh 
Singh v. Stila Singh (19) that the decision in 
Thakurain Balra; Kuywar's сава (18) is maid to 
have led to the amendment of the Act, Tak. 
rain Balraj Kunwar's case (18), however, did not 
desided anything on the question of the neses- 
sity for registration. What it desided was 
that it was not enough for the purpose of 
keeping the estate within the Act that tha 
legatee was a possible heir in the line of susosa- 
sion, but he must be a person or one of tha 
persons to whom the estats would have 
immeliately dessended in arcordance with 
section 22, That desiaion, therefore, has no 
bering on the question before us. 

Тһе learned Counsel would argue that it 
was the iatəntion of the Lagislatura -by the 
amending Ao} of 1910 to ensure that prope 
erty held under List II bequeathed to 
a possible heir, whether the Will was regis- 
tered or not, shonli ramain withia the Act 
and woli ask us to construs the amended 
Ast in sush а way аз bo give effect to this 
intention. Whatevar may have been the 
intention of tha Lagislatare in passing the 
amanding Act of 1910, we must give the 
provisions -of that Ast their literal con. 
strastion, As has been remarked by Lord 
Halebury in Leader v. Duffey (20) it is argue 
ing-in a visions circle to begin by assum- 
ing-an intention apart from the languaga 
óf the instrument itself and having made 
that fallasions assumption: to bend the 
language in favour of the assumption so mede, 
Waat the learned Counsel asks us to do is 
exastly what was .eondemned by Lord Her. 
hallin Bank of England v.-Vagliano (21) 
whic is quoted with approval by their Lord. 
Ships of ths Privy Council in Norendra Nath 
Saroar v. Kamalbasint Dasi’ (22), 4 

At the conslusion. of his argument tho 
plaintiff's Counsel has sought to rely on an 
alleged earlier Will of Raja Fateh Chand 
enibodied in à deelaration made in 1866 in 


: (19): 60 Ind, Cas, 548; 43 A. 245; 19 A. L. 1, 887; 
40M. L. J. 449, 8 О. 1. J.:214; 25 О, W, N; 721; 24 
0. O. 107; 38 О, І, J, 520; 29 М. L, T. 890 (P. O.). 
. (20) (1888) 18° A. 0. 294 ab р. 801; 68 L. J. P, 0, 
5 18; 69 L. T. 9; es ea a 
(21) (1891) A. C, 107: 621.7. Q. В, 145; 64 L. Т, 
863, 39 W. В. 657; 56 J. Р. 676, 
. 122) 23 0. 58 4-23 I A. 18; 6 Bar, P. 0, 7, 667; 8 
M. 1, J. 75 12 Ind, Deo, (м,я,) 874 (P, OJ - 
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the wojtbeul-arats of the various villages aom- 
prising ihe Baragaon estate. These wajib- 
ul-arats were prepared before the passing of 
the Act, and by setting them up as Willa the 
plaintifs hope to ercape the difficulty whieh 
is fatal tothe Will of 186250 far as it waa 
in favour of the younger son, Wazir 
Chand. Up to the passing of the Ast of 
1869 there was no law requiring that a 
lalugdar's Will should be registered. It is 
admitted that this Will: was never seb up 
either in the pleadings, at the hearing or 
in argument inthe Court below, nor was 16 
put forward етеп іп the grounds of appeal to 
this Court. This slone would ba a sufficient 
ground for refusing to entertain it. “The 
question is one of: fact which the defendant 
have had no opportunity to meet. Even, 
however; if we entertained the plea we are 
satisfied. that there is no force in it, The 
provision-relied on is 'contained in similar 
termg:-in wajtb-ul araiz: of all but two of 
the . villages of the Baragaon estate. 
Exhibit A29 may be taken. аз 8 specimen, 
The patsage relied on runs :— 


"The rule as to division of а heritage in 
the family of my client does not exist, 
After my elient Kunwar Wazir Chand his 
вхевоёог shall be the owner of the entire 
heritage and maintain all the cther relations, 
and similar prccedure shall ' continue in 
force -that coe person shall be ‘the masnad 
nashin and proprietor of the entire inherit- 
ange, 

The wujib-ul arate of Mauzs Band, 
Exhibit А19, isin slightly different terms 
though to the same effect, and the wajib- 
ul.arz of Baragaon, the parent village, has 
no corresponding elause at all but simply saya 
that the sustom in the family is that one 
person appointed as executor is the sole 
proprietor and ths other’ heirs get main. 
tenance; Now, in the first plase none of 
these wajzb-ul-uratz were dictated by the 
talugdar himself, They were all dictated 
by karendas and not always by the same 
karında, . Thus Exhibit A18 was dictated 
by Ali -Hussin karinda. and Exhibit А56, 
the wa,ib ul-arz of Mauza Dularpur, by 
Suraj Bakbsh karinda, | The making of & 
Will is such a. personal set that it is very 
doubtful whether it is capable of being 
delegated tò an agent, Oertainly no esce 
has been cited to us in "which a Will mada 
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by oan agent has ever béen aseepted аза 
valid Will, but even if mob authority can 
bagiven there is no evidence whatever that 
it was given in this instanca, and the 
improbability beaomes extreme that such 
authority shonld have bsen given to different 
karindas in respect of different villages. The 
only etatement of the alleged testator which 
is relied on' as proving authority is а 
statement eontained in'the Will of 18623, 
Exhibit 53, in which after referriog tos 
dosument, possibly of a testamentary characte 
er, which he filed in Court in 1830, he 


“eays: — 


"I have iu respect of eaoh village caused | 
to ba entered the name of the said son 
Kunwar Wezir Chand,’ " 


This is merely an dismission that he has 
given his kavindds authority to get Wazir 
Ohaad'a name recorded in the waytb-ul-ars, 
it is osr¢ainly not an admission that the 
testator has authorizad his karinds to make 
Wills for him. 


In view of these findings the question. 
whether the decision in Raja Durga Prasad’s 
suit operates аз res judicata in respeat 
of tbe property in dispute -in the plaintiff's 
‘appeal becomes: immaterial| We may, how- 
ever, briefly state the nature of the eontra- 
versy on his point, The plaintiffs’ 9588 
is that, they now claim the property nof 
as reversionary heirs of Narendra Bahadur 
but of Wazir Ohand, It has not bsen 
suggested that the sompromise between 
Narendra Bahadur and Musammat Chandra 
Koar was in any way fraudulent or collu» 
sive but it is argued that even if it be 
treated as a ate settlement . it боп 
not operate to ig 
on Narendra Bahadur, 'The argument is 
that, on the'one hend, Narendra. Bahadur 
had only a spes successionis whieh ` eould 
not be made the subject of a bargain, while, 
on the other side, Musammat Ohandra Kuar 
had only’ the right of a Hindu widow and 
eculd not confer greater rights than ahe 
had. They.rely partieularly upon the casa 
of Bisram Singh v. Thakur. Sante al Singh 
(23) in whieh it wase held that a eompro. 
mice betwean 3899 widow ‘and ths бепе " 


` (28) 67 Ind. Oas. 54l; 28 O' C. 288; 1 OL, X 849, 
2 U. P, L, В, (J. O.) 123. 
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heir eould not operate .to confer on the- 


former any vested right to the prejudiea 
of the person who ultimately basame entitled. 
The defendants do not dispute this prinsiple 
bat they point out that the suit filed by 
Narendra Bahadur against Musanmat 
Ohandra Kuar was a enit for possession based 
on the allegation. that the plaintiff had 
an immediate right inthe property, The 
snit was based on two alternative grounds, 
He elaimed to be entitled : eithe ‘under 
section 22 of ‘thie Aob or’ in the alter- 
native by right of survivorship on the 
‘ground that the property was the joint 
family property of Wazir Chand and 
"himself, The Trial Court desided in ' his 
‘favour on the ground of sestion 22 of the 
.Oudh states Ach. Musammat Ohandra 
Kuar filed an. appeal to this Court which 
was registered as ‘Appeal No. 34 of .1899. 
This ‘Court. by. an interlocutory order, dated 
18th. July 1899, held that the elaim under 
Section 22 of the Ast failed for want of 
proof: of eertain faets necessary to establish 
that claim, and remanded issues to the 
Subordinate Judge for finding on the 
gesond bransh of the elaim, That order 
is Exhibit A17 on the resord. On the case 
going back to. the Subordinate Judge the 
parties entered into the compromise, Exhibit 
24, whieh is the subjeet of this issue. The 
sompromise was duly recorded and the suit 
decided in aecordanes with it. By this 
compromise the defendant admitted that 
the property was governed by the Act and 
that the plaintiff was ontitled -to if as 
lawful heir of Wazir Chand, The plaintiff 
agree to leave Musammat Chandra Kuar 
in possession for her life, The property 
was to descend to the heirs of ‘the 
plaintiff but he agreed not to alienata 
it during Musammat Chandra Kuay’s life, 
(The validity of this last eondition has 
already been dissussed). ‘There was a во- 
venant with regard to the division of the 
propar(y in the possession of a mortgagee 
whish it is unnesessary to consider. There 
is ample authority for the proposition that 
a genuine family settlament ‘entered into 


for the. purpose of avoiding Litigation on: 


doubtful claims is bihding on the reversion: 

ers, even though one of the parties to that 
compromise was female with a limited 
estata, -It is only nesessary to refer to the 
judgment of the Privy Ooungil in Khunni Lal 
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v. Gobind Krishna ‘Narain (24). Such a 
compromise, to adopt the language of the 
-Privy ^ Oonneil in Rant Mewi Kuwar v. 
‘Rant Hulas Kuwar (17) whish їз aited with 
‘approval in Khaunnt Dals case (24), 

“їз bared on the assumption that thera 
was an antesadent title of aome kind in ths 
parties, and the agreement aoknowlsdges and 
defines what thai title is." 

A more serious objection put forward by 


_ the plaintiffs is that the sompromiss cannot 


bs treated аз a compromis » of a doubtful 
‘claim because this Court had already desided 
that the property was not govérned by the 
Act whereas by the sompromise the parties 
&imitted that it was во governed, This 
objection can be answered in two ways. In 
tha firát plase, 16 ia pointed out that the 
order passed by the Court was morely an 
interlocutory order and it was stil open 
to the Odnrt to ra-consider the queation at 
the time of bheir final decision in this 
respect. A distinstion has always basen 
drawn bstwaen an order remanding the 
ease for Чавїїоп on the moriis uader 
sestion 662 of the old Oode, corresponding 
to O, XLT, r. ^ of the present Code 
of Oivil Procsdure, and an order under 
безот! 565 of the old Code corressponding 
25, of the new Code, 
whish merely remands врэзійз iasues for 
decision, “An order of tHe former olass ів 
a` final order which is ворјезё to аррэві 
and cannot be re-sonsidered by the  Oourt 
whish passed it exaspt on review, whereas 
an order under т. 25 is an interlooutory 
order whieh it із opsn to tha Oourt to 
re-eeonsider, Authority on this point is 
to be found inthe eases of Mubarak Husain 


ү; Bihari (25) and  Mashiunnissa ^ v. 
Kaniz  Sughri (26). Tho sama rale 
haa besn followad by this Court in at 


least опе unreportsd sase. 
In the second placa it is 
that the question of the title 
dispute botween the parties, 
to this yery question that the 


pointed out 
was stillin 
ІБ was indeed 
1з8пӘз rec 


- (24) 10 Ind. Oas. 477; 38 A, 860; 21 M. L. J, 615; 16 
О. W. N, 645; 8 A. L, J. 552; 13 Bom. L. R. 427; 13 C. 
L.J.676; 10 M. L, T. 25; (1911) 1 M. ҮГ, N. 432; 38 


I, A. 87 (P. C.). 
. (95) 16 A. 806; А, W, N. (1894) 97; 8Ind Dec, 
(n. в) 199. 


,(26) 60 Ind, on ‚ 976 43 А, «m 19 А.І J. 139; 3 
* V. P, L, В, (A) 30 
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,manded were direetéd. It was to the 
Settlement of this disputed title that the 
,eompromise was directed, anda sompromise 
of a doubtful right is- not - 
‘invalid, beeause it proseeds fon a wrong 
legal ground... The justification for the 
„compromise: i8. that the parties do not know 
what the Oourts will ultimately decide and 
prefer to settle the matter amicably -and 
avoid .the expense of further litigation. If 
а eompromise could be attacked on the 
ground that if shel issue had gone to trial 
the. Oourt would have desided it differently 
the whole object of agreement would be 
defeated and по compromise would ba 
safe from attack, On these grounds, if it 
were neeessary to deside tho issue, we 
should uphold the decision of the learned 
Subordinate Judge in favour of the eom: 
promise. 

On these findings we dismiss the plaints 
iffa’ Appeal No, 29 of 1920 and allow 
the first defendant's Appeal No. 17 of 
1920. Although the other defendants have 
not. joined in the appeal they hava filed 
an application under О. XLI. r. 4, 
Civil Proesdure Code, asking that if tha 
Court allows the appeal of-the first defead-. 
ant it should allow it on bahalf of all the 
defendants. . This application has not been 
opposed by any parties to the appeal and 
we accept it. ~The defendant's appsal 
attacks the validity ` of the whols d:croe 
so far as it is in plaintiffs’ favour, and 
both under O. XLI, r. 4, dnd under O, XLI, 
r, 33, we have 'ample power to ret 
it aside as against all the defendants, We, 
accordingly allowing the defendants’ appaal 
' and dismissing the plaintiff's appeal, dismiss 
the plaintiff’s suit altogether. Тһе defend: 
ant-eppellant will get his -costs in both 
Courts from the plaintifs, The plaintiffs 
will bear their own costs. 

Appeal No. 17 allowed. 


N. K, Ẹ N.H, 
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Appeal No, 29 dismtssed, 


‘tion made 
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. PATNA HIGH:OOURT, e ~ti 
Отуп, Revisiow No. 385 ов 1921. ( 
March :6, 1922,7 г: 
Present : —Mr Justica Joutts aud E 
Mr. Justica-Das. : 
HIRO SINGH —Jupemenr. Dusron— 
PETITIONER : 
versus- ^ i 
Kari Syed AHMED HUSSAIN.. Di 
AND ANOTHBR —Opposita:Party, ` 

Civil Procedure Oode (Act V of 1908), вв, 115, 151 
—Order signed by Courir Inkerent power to тесай— 
Proper remedy. 

A Court has inherent power io: recall an order 
which has not been perfected, but it has no power 
to recallan order which has been . perfected: that is 
to say, once the order har been signed by the Court 
there is no longer any power in a party to invite 
the Court to recallit If the order is erroneous, the 
proper remedy'is to apply to ‘the High Court under 
section 1 б of the Oivil Procedure Code. „Гр. 748, 
col. 1. 

St. Nazaire борай; In re, (1579) 12 Ch D, 83; al 

L. T. 110; 27 W. В. 854 and Peari Dai Debt v Jotindra 
Nath Bose, 4.Ind. Cas. 441: 10 0.-L,J.'496, relied. ол, 


Anvplisation against the order of tha Sab: 
du Gaya, dated the 2nd August 1921, - 
-Rait Tribhuban Nath Sahay, for tli 
Wende 
Mr. A. K. Boy, f от the Oovosite Party. 
JUDGMENT.. - 

Рав, ` J.—This app isation ia diroctsd 
against the order of ths learned Subordinate 
Judgeof Gaya, dated the 2nd of Augast 
1921, The petitioner obtained a rent deorea 
as against the opposita party and in execation 
of that decras put пр the holdiog for sale 
and purchased ii himself. The opposite 
party took various procselings бо contest the 
order of the exesution Court. Oa the 7th 
of Jone 1919 his apolication to have the 
sale set -asida under-O. ХХІ r. 90, 
Oivil Prosedure Code, was rejested, On the 
12th of June 1919 the sale was eonfirinsd; 
Oa the 28rd of June 1920 a sale sertifisato- 
was granted to the deerae-holder- austion- 
purohaser, and onthe 24th of June 1920 a: 
writ of delivery of possession was issued to’ 
the petitioner, He went to take.delivery of 
possession but was obstrusted by the opposite 
party, Thereupon -the petitioner same to: 
the Court and complained against the obstrue« 
by the opposite party. That 
matter was heard beford Mr, Saiyid Hassan, 
where the opposite party relied ‘upon an. 
order of the Subordinate Judge dated the 
18th of September 1919 which showed that. 
thero.. wasa certificate of full satisfaction of 
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the deeretal amount due: ёо the decree: holder,- 
Mr. Saiyid Haesán.;took..the- view that-he: 
sould not direct the deerea-holder tc. be 


_ Pat in possession of the-property so long 
88 the order dated the 18th.September 1919 


Blood. In -that view he deslined. to give. 
any assistanse to the decree-holder whatever,’ 


Theréupon ‘the desree-holder presented -an 


application under sestion 151 of the Code 


before Mr, Saiyid: Hassan by which the 
decree-holder asked the Court’ to resall the 
order, passed by if on the 14th of Auguat 
1920.. That matter was-heard by Mr. Abinash 
Ohardra: Мар and that learned Subordinate 
Judge has now, by-his-order dated the 2nd 
of August’ 1921, reealled -the order passed Ьу 
his predesessor on the 14th of August 1920, 
It is the validity of the last mentioned order 
Whish is in controversy before us in this 
application.  :- ` i 
^']It was urged by the learned Vakil appear- 
‘ing on "behalf of the petitioner that the Court 
Най по jurisdistion to resall'the order passed 
by Mr. Saiyid Hassan on the 14th of August 
1920. Itappears to me that this eontention 
is: right and.-must snecsed. ‘The learned 
. -akilon behalf of the opposite party contends 
_-that the order dated'the 18;h of September 
1919 ‘was an ez parte order that was passed 
behind his back, that he is entitled to show 
. hat the certificate of fall satiefastion was 
в forgery and that the Court was entirely 
‘deceived by the fraud prastised on it by the 
petitioner. Now, in my opinion, the decree. 
holder had the opportunity to prove his oaase 
before Mr. Saiyid Hassan. It is-qaite true 
that Mr. Saiyid Hassan deelined to sonsider 
4hat ease. If the order of Mr. Saiyid Hassan 
(was ап erroneous one, the remedy was to 
apply to this Oourt under seetion , 115 
òf the Civil Prosedure Code. That sourse 
was not adopted by the deoree holder and he 
ehose to ask the Court. to vacate the order 
which had been, passed by that Court and 
‘which Һе ohallenged as an invalid ' order. 
Now, in my opinion, it is well settled that 
tho Court has inherent power to resall ari 
order whieh has not been perfected but 
that the Court has по power-whatever to 
yeeall an order which has been perfected. 
In other words, while the order is in minutes 
jt is always open toa party: to call attention 
of the Oourb to that order and ask the 
Court to reeall it: but onoa the order has 
Феер signed bythe: Court: there is no longer 


n 


any power in'& party to invite ‘the. Court. to 
resall ‘that order, . Thia was laid- down by. 
Sir Gaorge Jessel $E, Мавазув Company, In ra 
(1), which was followed by the Calentta High 
Court in Peari Dai Debs v, Jotindra Nath Bosa 
(2). The order passed.by. Mr. Saiyid Hassan 
was signed by him, and the applisation, whieh 
has given rise to these proceedings before 
us, was presented. to that Court after the 
order was iu fast signed, In my opinion 
there- was no power at all in . Mr. Abinash 
Ohandra Nag to recall -the order. of his pra- 
desessor. Tha applisation must succeed, 
The order of the learned Subordinate Judge 
must. ba веб aside. The petitioner ів 
entitled to his eosts. Hearing fee two gold 
mohurs. ; ED 9 
. Courra, JI entirely agree,- . 22 
Ww. б. А. т . Application allowed. 
(1).(1879) 12 Oh, D. 88, 401. T. 110, 27 W.- R, 854, 
(2) 4 Ind, Cas, 441, 10 0,1 J, 406, , - 


MADRAS HIGH ‘COURT. 
Аррлат, AGalnsT, APPELLATE ORDER 
DE | No. 6 or 1921. Е 
5 September 1, 1921. 
!Preseni;—Sir William Ayling, KT, 
Offisiating Ohief Justica and 
Mr..Jnstiae Odgers. = 
T. V. ОНАКВАРАМІ AYYANGAR—' 
APPRLLANTS— HasSrOxNUOENT No, І, 

к" versus ` 2 
Tax GOVERNMANT or INDIA REPRESENTED 
py tag OOLLEOTOR оғ TANJORE— 

PETI?IONER—- REPONDENTS, = а 

Civil Procedure Code (Act V of 1903), O. XXI, v. 19, 

О. XXXIII, т. 10— Pauper Suit— Amount decreed less 

than amount of costs payable—Dacree whether capable 

of execution—Government whether entitled to any 
charge on decretal amount, 


Where ina pauper suitthe amount awarded to 
the plaintiff, falls short of the amount payable by, 
him tothe defendant on account of costs, he cannot 
be said to have “succeeded” within the’ meaning of 
О XXXIII, r. 10 of the Civil Procedure Code, so aa to 
entitle the. Government to any charge over the 

mount decreed. Sucha decree ів, во “far as the 
a aintiff is concerned, incapable of execution under 
б XXI, r. 190f the Code, [p. 744, col. 1.] * 

Janki v, Collector of Allahabad, 9 A. 64; A. W. 
N. (1886) 800; 5 Ini. Deo. (N. в.) 478, distinguished. 

Collector of Vizagapatam v. Abdul Karim Sahib, 21 
М, 113; 8 M. L; J. 4; 7 Ind, Deo, (N, в.) 496, relied on. 
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' Appeal against an order of tbe Court of 
the Subordinate Jüdge, Kumbakonam, dated 
the 17th September 1920, in Civil Mircellan- 
eous Appeal No, 19 of 1920, preferred against 
ab order -of the Court of the District Muusif, 
'Kunibàkonam, in Exe:ntior Petition 
No. 309 of 1920, in Original Suit No. 89 of 
19,7, 

Mr, Т, Narasimha Atyangar, for the Appel. 
lant. ` 
' Mr. C, ‘Madhavan Nair, 
F leaden for the Respondent., 

JUDGMENT, 

Ayına, О, J.— The facts of this ease have 
been very clearly set out in the order of the 
lower Appellate Court and need not be 
recapitulated, The Subordinate Judge bas 
allowed Government a firet eharge: under 
О. XXXIII, т. 10, of the Code -of Civil 
Procedure on the sum of Rs, 88-15-9 to whioh 
the plaintiff was entitled under the decree in 
Original Suit No. 89 of 1917, 

Bat under, the same deereg plaintiff was 
liable to pay defendants Вв. 191 for the 
latter's ecate,and, as a matter of fact, before 
Government applied for exesution first defend- 
ant had taken out execution for the balance 
in his favour after giving plaintiff eredit fcr 
the sum of He. 
r. 19, Code of Civil Procedure, plaintiff was 
indeed precluded from taking out exesution 
“for the amount deereed in his favour, 

In these oircurmstances, I do not think 


the Government 


plaintiff ean be held to have 'sueseeded' in the ` 


the suit ao as to attracts the provisions of 
О. XXXIIL г. 10. This rule and r. il 
which deals with -aases 
plaintiff faile, must between them be made to 
cover oases of partial sucoasa and partial 
failure, and it resms to me that a case in 
whieh в plaintiff is by raason of О. XXI, 
r. 19 présluded from taking ont exesution 
in his own favour but liable to hava execution 
taken out against him by the deféndant must 


fall under r, ll rather than under r.10. T 


find rothing in Janki v, Collector of 
Allahabad (1) sontrary to this view, 


The objest of r, 10 is olearly to faeilitate 
the resovery by Government of the Court-fee 
where a pauper plaintiff has réalised soma- 
thing from . his litigation; not ta penalise 


p 9 A, 64; A, W, N. (1856) 300; Бі, Deo (х. в) 
473, . 


88.15.0. Under O, XXI,- 


in which paupez 


a defendant for his adversary’s pauperiem by 
making him pay an undas proportion of the 
Court. fea, l 

I would get aside the decree of tha Sub- 
ordinate Judge and dismiss the petition with 
возів throughout. 

Onazazs, J.—In this fane 1 do nos thiok the 
pauper. „plaintiff bas "s1soseded ” within the ` 
meaning of O. X XXIII, т. 10, Cede o£ Civil . 
Procedure. Hagota йєв-ве for Hs, £8 and 
odd from defendant but the latter had a 
right to cet off againat this amount a sum of 
Bs. 101 awarded bim for éosts of the suit. 
The original claim of the plaintiff was for 
articles of the value of nearly Rs. 3,0C0. 
The Ocurt-fea came to Rs. 170 and the 
Munsit has apportioned this z.e., has ordered 
defendant to psy Rs. 6 12-0 only as’ plaintiff's 
proportion of the Conrt-fee payable on Rs. 83, 
Government now claimsa first eharge on the 
whole of the Rs. 88. It is alear that the 
plaintiff never hed a decree capable of 
exeention in his favour (O. XXI, r. 19, 
of the ode of Civil Procedure). As 
Sir T. Muthuswami Aiyar, Ј,, said in Laksh. 
mikantam v.  Lakshmidevamma, referred 
Case No. 12 of 1893 (unreported) quoted 
in Oollecior of Vieagapatam v. Abdul Karim 
Sahib (2), the words “ воввееів ” and “fails ” 
in the suit “ refer to ultimate decision or the 
result of tho suit,” I do not think the 
result of the suit here ean ba said to ba in 
plaintiff's favour, The learned Government 
Pleader says that costs ought not to be 
included in considering what the subjest- 
matter of the воїб із. 1 take it the word 
“ subject-matter ” is a neutral term employed 
bscause itis applicable either to moveables 
or immoveables or to an interest ‘in either, 
As laid down above, suosess means tha resu!t 
of the suit 2, s., tbo nob gain tothe plaintiff 
onthe decree. Xlence there is попе, 

From the oases quoted it isevidantly the 
prastise to apportion the Court- fee recovarable 
in -cages of partial sucsess and failure for 
which no provision is made by the rnles, Order 
XXXII', rr. 10 and 11 only refer to suecess 
orfíailuro, This has, as stated, besn.follwed 
by the Munsif and ,I think he was right, 
As to Janaki v. Collector of Allahabad, 
(1) it was found in Не ciraumstanses of that 
case that по quastion of set-off or other 


d (2) 21 M, 118; 8 M, L, Jı d; 7. Ind, Dec, (x 8.) 490, 
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modification of the 
Suit had arisen. The learned Government 
Pieader also argued that the (Government's 
eharges would intervene before the right 
of set-off, arose as between the parties, No 
authority was quoted and ! gravely doubt 
if Government had anything more than the 
right to be reskoned ав the first ereditor of a 
Successful pauper plaintiff, - 

For these reasons I think the oivil 
miscellaneous appeal succesds and the 
petition must be dismissed with coats, 

VN, V. 

W. С.А, 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Ббкйокр Оти, АрркА No. 343 оғ 1991. 
April 18, 1922, 
Present; —Mr. Justios Stuart. 
` RAMJI DAS AND ANOTHER—JULG AENT. 
DEBTORS—AtPZLLANTS 
versus . 
Lala OHHAGAN LAL AND OTHERS— 


Decane. HOLDERS — RESPONDENTS. 
Ewecution of decree—Sale—Injunction , restraining 
sale—Injunction not served on decree-holder and officer 

gonducting sale—Sale, validity of. à 


' Where prior to a sale in execution of a decree, an 
injunction is obtained by a third party, who claims 
the property, restraining the decree-holder from 
` bringing the property to sale, but the injunction is 
‘not servedon either the deoree-holder 'or the officer 
conducting the sale, the injunotion is not effective 
in any way to prejudice the validity of the sale 
which is perfectly good so far аз the  suotion-pur- 
Ghaser is concerned, 


Second appeal, 

Mr. Ра:па Lil, for the Appellant, 

Mr, N, P. Asthan1, for the Reapondents, 

JUDGMENT.—Bankey Lal held а simple 
.money-desree agairst Ramji Das and Janki 
, Das, dated the 29th of May 1912, In 
exesntion of this dgcree he attaehed an 
enelosure, The llth of January 1919 was 
fixed for the sala; bf the enclosure. In 
the meantime cartain third parties brought 
в regular suit against Bankey Lal for 
a deolaration that the enélosure was their 
proparty, In the sourse of thia regalar 


INDIAN OASEN, 


subject-matter of the ' 


in question to sale. 
issued on the 6th of January 1919, bat 
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suit. а temporary injunction was issued in 
favour of those third parties restraining 
Bankey Lal from “bringing the enslosure 
That injanstion waa 


notice of the injunstion was no: -£erved 
on Baakey Lal and no notica wag givan 
to the offiser eondas'ing the sale, Bankey 
Lal having re:eived no notice and the 
offiser having reosiyed по notic, tha gale 
took placa on the 11th of January 19:9, and 
the enclosure was purchased by Ohhagan 
Lal, On the 29th of January 1919 Bankey 
Lal informed the Executing Court that 
his deeres had been satisfied in full. The 
Munsif pas:ed an order that the exaoution 
application should be stru:k off ав the 
desree had been satisfied in full and that 
the sale of the enclosure to Ohhagan Lal 
should be setaside. This order was reversed 
by the learned Subordinate Judge on appsal. 
Ramji Das appeals here. I doubs whether 
any appeal lies to this Cours under the 
provisions of aostion 104, but apart from 
that this appéal must fail on the merits, 
An appeal certainly lay to the Subordinate 
Judge under О. ХИП, т. 1 (3), for tha 
Munsif’s order was apparently under О, XXI " 
г. 92. True, the order ‘cannot be 
supported under О, ХХІ, r. 92, but 
the Munsif apparently eonsidercd that he 
wai aching under the authority of that 
rule. Now, there is nothing to show that 


‘at the time the sale took plasa the decreas 


had been satisfied, From the dates it 
would appear that the decree was satisfied 
by payment from Bankey Га] afte: tke 
lith of January 1919. The validity of 


‘the sale to Ohhagen Lal senno$ be qusstioned 


on the ground that an injunetion had 
been issued, for Bankey Lal had recsived 
no nolise of that injunction and ‘the officar 
eonduoting the sale had ressived n. notioa, 
The injunction was thus not effective. The 
aasa stands thus that the sale was a perfeotly 
good salọ ay far 8s Ohhagan Lal was 
sonternel and he is ia no way preJadised 
by the issae of the injunetion or by what 
happened subsequent to the date of Bale, 
It is not necessary for me фо express an 
opinioa as to whether Ramji Das or 
Janki Das hava any eause of action 
аз against Banksy Lal, butin any cirsam- 
stante the pnurehase-money for tha enclosure 


cnno; be taken by Bankey Lal, as hig 
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Weorés~has been satisfied ‘otherwise, That, 
‘purchase-mouey should .be ‘said to Ramji 
i3Daàs"and Janki Das, I dismies this appeal 
¿with costs whieh will include} fees on the 
"higher ‘soale. 
WOO A, 
es Appeal dismissed, ` 


‘MADRAS HIGH СОСЕТ. а 
Озше Sron Apprat No. L4 or фр 
.. - May 10, 1921, 


| Present: :—Sir John Wallis; Kr, Chief Justioo 4 


г and Mr, Justice Krishnan. 


+ ARTHUB'MALOOLM.LLOYD— i 


zo NS REePORDENT— Á PPELLANT -~ 
aa : ČETSUB - - 
1, KATHLEEN. LLOY D—Penrionse = 
RESPONDENT. - E. 


; Dihojes Act (ТҮ of 1869); s. 8T. -Alimony,- applica- 
lion for, when to be ,made— Reasonable time Belated 


application. 


є An applicatiol vides section 37 0 of the Divorce Act 
for alimony, should be made at. the time. of the 
amaking ‘of the decree dissolving the marriage or 
“within a "reasonable time thereafter, having regard to 
‘all the circumstances of the cage. [р. 747, col. 2.] | 

"Bcott vy. Scott, (1921) (р, р. 107; 90 1. J.P. ini 
2124 L.-T, 619; 87 T- L:R. 158, Bradley v Brádlei 
.(4882) 7 P. D. ‘937: 51.L, J. P. 87; 47 L, Т. 855; 31 W. 
‚В 200, Sidney Y. Sidney, (1801, 86:1, J, Mat. 78; 16 
W- А. 7094, Robertson v. Robertson, (1888 8 P, D. 94; 
"A8 L. T. £90; 31 W.'R. 652, Reg, v. Arkwright, (1848) 
12°Q. `В. 960 at p. 970; 18 LJ. Q. B. 26; 13 Jur. 800; 
116 E, В. 1180, 76 В B. 442, Leigh, In re, Leigh v. 
Leigh, (2888). 40 Ch. D. 290, '58 L. J, Ch. 306, 60 L. T. 
404 57 W. R. 241, relied on 
^ "An application made fifteen years after the ‘degree 
phbsolute' is not maintainable. [p. 748, col, 1.] ` 

Appeal against an order and judgment of 
“Mr. - Justise Kumaraswami Sastri, in the 
-exereise of the Original Matrimonial Jaria. 
‘diation of the High Ooart in Original Migael. 
-Janeous Suit No, 6 of 1904. 

Messrs. King and Partridge, for the Appel- 


Mint. 

. Messrs. Brightwell and ` Moresby, 
Respondent. 

JUDGMENT.—This is an appeal from a 
‘judgment of Mr. Kumaraswami Sastri, J., 
‘granting the petitioner, the divoreed wife of 
*thérespondent, alimony at the rate of Rs. 150 
“g-month, The deoree absolute was made on 


for the 
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the 15th: ed 1905. ‘The- present ард 
eation is made under вөёі10п:37 of the Indian 
‘Divores Act whish empowers the Oourt-on eon- 
firmation of any desree declaring a’ marriage 
‘to be dissolved to make an order for the-pay- 
mentof alimony. That section Gorresponded to ` 
вевіїоп 32 of the ‘Matrimonial’ Oduees ‘Act of 
-1855: which has now been re-placed‘ by geetion 
L (1) of the Matrimonial, Овпвев Act of 1907. 
Both these Acts also contain similar language 
'authorisig an‘order of ‘alimony to be made on 
any desree: for dissolution - or nullity -of 
marriage. Now, mush learned; argument 
was addressed to us ‚38 to the meaning to be 
pat upon tha-words ‘оп. confirmation.’ It was 
objeeted for the appellant that an order 
'made 15. years after the desree for divorce 
had been made absolute, eould not possibly 
be regarded as made on seonfirmation of the: 
desree. It ів unnesessary to do more than 
to say that the April ‘number of 1921, Probate 
Division, page 107, has brought outa decision 
Scott v. -Scott ay on this very question, 
In. that gaze an order for payment of 
alimony pendente lite -had been made which, 
of course, caased to operate on the шаку 
of ..the decree absolute. Payments had 
been - continued: for some time under 
some alleged agreement, and seven years after 
an application was made to the Court under 
what is now the esrresponding section of tha 
Ast of. 1907, Tha- learned. "President, ‘Sir 
"Henry Duke, conceived that he had-a disere- 
tion which enabled bim: to шаке the ‘order, 
-butb that deeision was ovarruled by the: Court 
.of Appeal in judgments whieh are equally ` 
-applicsbla to the fasts of the present oasa. 
Lord Sterndale said: "The first question is, 
“what ів the meaning of 'on any déeree for 
‘dissolution? I was inslined at one time to think 
--that it meant аё- ће. same time өз. the decree 
was mada, or,asit could not preoada it, ab 
any rate immediately following upon- it. 
Looking, however, at the-desision of Sir James 
Hannen in Bradley v. Bradley (2) and Sidney 
v. Sidney (3) in-the Housa- of Lards-which 
he follows, and also at Robertson v. Robertson 
(49i it seems to me that what Hannen, J., 
è я 
7 (1) (1921) P. р, 107; 90 L, J. Р. 171; 124 L.- T. 


619; 87 T. L. В. 158; - 
(2).(1882) 7 P. D. 287; 51 L. J: P. 87; 47 1, т, 
865; 31 W. В. 200. · 
: (8) (1867) 86 L. J, Mab. 73; 15 W. R. 1094. 


(4) (1888) 8 P, D. 9% AS 1, Tör 81 W, В, y 65%, 
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canlls a more elastig meaning must te given 
‘to the word ‘on’ and that it does not. mean 

‘on! in the very narrow sense that I first 
| ‘thonght it ought to be taken to mean, but that 
‘it must at any rate be limited to this extent— 
‘namely, it must be at the same time as the 
‘deoree or within a reasonable time afterwards 
“and that what sonstitutes a ‘reasonable 
time’ must, no doubt, depend on all.the oir- 
Јоптавёарвев of the ease: It appears to me 
that the learned . President has. not quite 
taken that view. Ho has, I think, taken it a8 
‘meaning at the same time as or immediately 
after or within gush time asthe Judge in his 
:disoretion. may think. the ‘petition may be 
presented. That, in my opinion, i8 too wide, 
“what constilutes ‘a reasonable time’ is [ 
know not very easy to define, but we. have 


some guide, although I do not think it does. 


Jey down an absolute hard and fast rule, in 
ówhat was said by Jessel, M, By in Robertson 
"w, Robertson (4), - He said: ‘In the first plase, 
db appears that there “is no inatanee of an 
"pplieation of this nature being made at so 
late & period as the present applisation. 
"Whatever. meaning may be given to the word 
“on” in the Aat of Parliament, it is very 
:diffenlt to extend it to above, a year. It isnot 
mte:srary to express an opinion as to what 
‘time. should. ba allowed, but it is not 
to be conesived.that в pariod of more than a 
year can be ineluded in the word ' “оп.” "On" 
df not confined. to the time of making the 
desree, must mean shortly "after", In that 
case the time was eighteen months, but as 
the decision of the Court went in agreement 
with that of the learned Prezident on tha 
merits of the application and not really on the 
question of time, I do not think that that 
statement ought to be taken as a decision as to 
the absoluta limit. It does, however, point in 
the direction I have already indicated— 
namely, that the word ‘on’ does not mean an 
unlimited time within the Judge’s disoretion, 
but it does mean within a reasonable time 
having regard: to all the circumstances of the 
saso. That to my mind reduces this ease to 
a very short question: Ia the faat of the agree; 
ment or ‘arrangement, ,whatever it may ba 
. called, having been made between the parties 
% cireumstanee that eXtends the reasonable 
time in this case to seven years? In my 
opinion it is not. It may be that the parties 
were not quite clear as to ће aetual effect of 
the agreement or arraugement. they had made, 
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It may bà that they: or their advisers were 
under the impression that an order had been 
obtained for the payment of this money. I 
do not think either of these cireamstanees 
is one that justifies the postponement of the 
application for an order for maintenancs for 
Warrington, L. J., agreed and 
Sorutton, L. J., (atpage 125) referred to some 
other authorities on the meaning of the -word 
‘on.’ He says: “Lord Denman, C. J., in | Heg. v. v. 


Arkwright (5) says ‘the words “on” or "upon? 


(it has been desided) may “either mean before 


the aet done to which it relates or simultane- 


ously with the ast done, or after the ach 


- done, aecsording as reason and good sense 


require" " with referonoe to the context and the 
subject matter of the enaetment.”’ <A series 
of enses on various branches of the law have 
besn decided in which the word ‘on’ has been 
given one or other of those: meaviogs, Lord 
Denman does not say, as he might hava said, 
'[ think it means all three.’ *" Then the 
learned Judge goes on to вау: "But, although 
the order may be made after. the desree for 
dissolution or nullity of-marriaga there still 
arises the question, is there any limit of 
time within which ib may- be made? Can 
the wife come and say “1 am going presently to 
present a petition for dicsolation of marriage 


“and in the meanwhile I make an application 


for permanent maintenanee in ease I ancéesd?" 
Obviously not. That would elearly be mada 
an unreaconable time before, or can she say: 

‘Twenty years ago, your Lordship gave me 
a двегее for dissolution of marriage, now will 
you make an order for permanent mainten- 
ance P’ and say nothing more. Again it seems 
to me equally obviously not. There is some 
limitation to be implied in the temporary 
nature of the order for sesurity as to tha 
order or decree for dissolution. In my view 
that limitation is this, that inasmush as the 
matters to be eonsidered are the” mattera 
which should ba in the mind of the Jndge 
at tha time when he is making the déores for 
dissolution of the marriage, the limitation 
is that the application should be made within. 
a reasonable tima from the decree for. dis. 
sulation of marriage, As фә what pariod of 
time that’ means one has tha guidanes of 
Jessel, M. R.'s views in Robertson v. Robertson 
(4)-to whieh we wére referred, but at 


(5) (1843) 12 Q. В, 980 a p.970; 181, 1. b B. 
26; I8 Jun 8001. M6 H.-R. 1180 ТЕ. К. 442, 3 
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the-time when that ease was decided there 
was no case in whieh the power had bsen 
exereised mora than a yéar after the dasrea, 
and the learved Judge sould hardly edussive 
that a period of more than a year aould be 
included in the word ‘on.’ In that partisular 
casa the time was eizhtesn months, I see 


the came limitation has been” approved 
in Leigh, In re, Leigh v. Leigh (6) 
where the power of the Court was 


sought to compel a Ward of Court to make a 
settlement ‘проп or in sontemplation of’ the 
marriage” and the-learned Judge oconoludes, 
“E think in this particular case the appliea- 
tion ought to have been made within а reason. 
able time after the deeree for dissolution and 
I see nothing whatever in the ciroumstanses 
of this ease to justify an application basing 
made seven years after the deeree,” Hvery- 
thing that Љав been said in that eage by these 
eminent Judges applies to this ease and the 
result ia that the appeal must be allowed and 
the petition dismissed. In the circumstances 
we make no order as to costs. { 
The memorandum of objection is also 
dismissed. 
Y. XN. V. 
W. О.А, 
í Memorandum of objection dismissed, 
(6) (1883) 40 Ch, D. 290; 58 L: J. Ch. 803; 60 L, T. 
404; 87 W. В. 241. 


Appeal allowed; 


LAHORE HIGH OOURT. 
Е.вѕт Ouviu АрРЕх No, 41 or 1922, 
July 3, 1922, 
Present: —Mr. Justieo Harrison. 
RUP KISHORE AND Ora ERS—ÁPPALLANTS 
` versus 
Bhagat GOVIND DAS AND O1HERS— 
RESPONDENTS, ' 
- Interpretation of Statutes—Act published-by authority 
—Objects and Reasons, whether can be referred to— 
Principle of interpretation—Limitatian Act (IX of 
1908), Sch. 1, Art, 177—Period of limitation —Limi- 
tation and Code of Civil Procedure (Amendment) Act 
(XXVI of 1920), effect of, 


When it is necessary to refer to the text of: an 
Act in ‘order to ascertain whether itis affected by a 
subsequent repealing Act, the text of the Act 
published in the Gazette of India should be accepted 

ps “published by authority.” [p, 749, ool, 2.] - 
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In construing an Aob of the Legislature, where 
the words are absolutely clear and unambiguous, it is 
not within the province of the Court to look to the 
Statement of Objects and Reasons of the Act, or to 
try and.discover whether the words used mean some- 
thing above and beyond what they say (p. 74°, col. 2]. 

The principle thatan enactment should bə inter- 
proted on the presumption that no portion, of іб is 
superfluous only applies when it is a question of 
two rival meanings both of which the words are 
capable of bearing. [р. 749, col. 2.] 

The period of limitation under Art, 177 of the 
Limitation Aob is six months and has not been altered 
by Aot XXVI of 1920, [p. 749, col, 2] 

First Appeal. NES E 

Lala Moti Sagar, R. B., and Mr. Dalip 
Singh, for the Appellants. : 

Bakshi Tek  Ohaad and Mr, Sardha Ram, 
for the Respondents. 

JUDGMENT.—This sait has been dismias- 
ed by the Senior Sub.Judge on the grouad 
that the plaintiff failed to apply within 
time to have the legal reprezenta'ives of the 
deseased defendant, Sardar Bahadur Вох:а 
Singh, mads parties and hava uot shown any 
suffisient sause for the setting aside of the 
consequent abatement. The date of. the 
death of Sardar Bahadar Boota Singh was 
4th September 1920 and the application to 
bring his executor on record was made on 8rd 
February 1931, that is to say, within six 
months but more than thrse months after the 
date of his death. Rai Bahadur Moti Sagar 
appearing for the appellants represents 
that the law has baen wrongly interpreted 
and that the period of limitation under 
Art, 177 is stil six months and has nct 
been altered by Aot XXVI of 19207 It has 
certainly been understood that this Aet 
reduced the period of limitation both 
under Art. 177 and Art. 176 and this view 
has besn asted upon in several оузөз, 
but the point as now presented by Couusel 
for the appallants has not been adjadicated 
upon nor has the position even baen eontested., 
The Ast amends and altera the period of 
limitation ucder three Arts, 176, 178 
and 179 making the firat 90 days, the 
seeond six months and the third 90 days 
respectively. In the unrepealed General 
Asta of the Governor-Gzn3rel in Council 
(1909 Edition) the gehedule of Act is so 
printed that Arts. 175 to 179 all appear 
on the same page, 2. 6,007. In the:second 
eolumn -opposite Art. 175 .the words 
are ‘s'x months.” Opposite following four 
Articles the word * 41660? ia printed and 
it is sontended by Bakshi Tek Ohand,.and 
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this has doubtless been the view takon 
hitherto, that because the word “ditto” 
oseurs opposite Art; 177, the meaning of 


the Amending Aet is that the limitation | 


for Art, 176' being shanged to 90 days 
it follows asa matter of course, the word 
“ditto” being left unaltered, that the period 
for Art, 177 is automatieally shanged 
‘to three months also,  Relianos із also 
placed upon the 1919 and 1909 Editions 


of the Actin book form published under the . 


heading "Government of India, Legislative 
Department.” In the 1910 Edition, on 
the other hand, because of the difforense 
in the paging and the prastica whieh 
prevails of showing the actual period of 
limitation in words ‘against the frat 
Articla appearing at the top of the: page 
апа not referring baek to the bottom of the 
preceding page, the words: "six months" 
ossur opposite Art, 177, "On the other 
hand, Rai Bahadur Moti Sagar relies on the 
Aot as printed in the Government ‘of 
India’ -Gatette and aleo in the Punjab 
Government Garette in 1908 in both of 
whieh against Artieles 177 the word “six 
months" oscur, He contends that these 
are the ‘official versions of the Act. "published 
by authority” and that in réading and 
applying the ‘subsequent repesling “Act, 
wherever reference is made to the existing 
Aet, tha only text to be consulted is that 
to: be found in the Gazette. He contends 


further that the Unrepealei General Acts. 


and the Авія as published in book form 
are not published under authority in the 
ваще sense as is the Gazette and, oven 
if they are, they cannot amend or alter 
the Act in any way nor oan they even 
alter the wording without ‘affesting the 
meaning, and as . showing the prosedure 
of legislation he refers me to Volame I, 
Rule 34 of the General Statutory Rales 
and Orders, under section 18° of 24 and 
25 Viet, e. 67. which was in foreo at 
' the time the 1908 Act was passed. He 
has also: pointed ont that in 1919 Edition 
of Aot IX: of 1908- Art, 179 &ppeara 
at the top of- the page, the words opposite 
in the: sesond column *being "six months." 
The draftsman sannot, therefore, have used 
this Edition, for the substitute “six months” 
already -oseur opposite this Article in this 
Edition, He would have mae no alteration 


had -this.béen tho-eopy with whieh he wad 
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working, It is not, however, for me to 
try and dissover what сору of the Дәб 
wag used at the time the Bill waa drafted, 
for the wording of section 2 is absolutely 
elear and unambiguous and the only 
question is what text is to be taken as 
the correct text of the old Aet, As to 
this I think there вап ‘be no manner 
of doubt that the Government of Indie 
Gazette. "published under authority” given 
the text whieh must be acsepted, and where, 
aa here, the words are clear it 18 not-within 
my province to look tothe Statements of 


Objects and Reasons of the Amending Aot 


or to try and discover whether the words 


‘used mean something above and beyond 
‘what they olearly вау. 


‘Bakshi Tek Chand has pointed out that the 


‘text of-the Gazette makes the amending 


of Art. 179 superfluous for againat thig 


"Artiele the word "six months” there осоп, 
‘It is doubtless true that, вп enaetment 


should be, interpreted on. the presumption 
that no portion of it is superfluous but 


` this principle only applies when it is a 


question of tworival meanings both of whieh 
the words are eapable of bearing, Hera 
the Aot is absolutely silent as to Art, 


177 and what Bakshi Tek  Ohand wisheg 
.me to do is practically tantamount to in- 


terpreting the words of a dumb man. He 
also wishes me to treat the vagaries ofthe 
various printers of tbe Actof 1908, official 


‚от unofficial, as creating an ambiguity whieh 


does notexist in the words of the Amending 


‘Act. I find that the official text of the Act 


of 1908, which has to be read with the 
Amending Act, is that contained in tho 
Government of India and the Punjab 
.that year and 
words “six months’ 


inasmuch as the 


~ there ocsur opposite Art, 177 and there 


has been no amendment of Art, 177 in 
the sub:eqüent Amending Aot, the period 
of limitation under this Artiole is still six 
months and remains unaltered. 

I, therefore, ascept.the appsal with eosta, 


“it being unnecessary ёо · go: into the other 


points raised and direst the Sub-Judge to 
substituta the legal representativos of the 
deseased defendant and to- proesed with 


. the ease and desideit on its merita, i 


W. 0, A. & N, Н. | ‚ 
MS Appeal accepted, ' 
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NAGPUR JUDIOIAL COMMISSIONER'S 


a "COURT. 
Отт, Revision No. 281 or 1921, 
` Detember 12, 1921. 
Present :—Mr, Bhóbley, A. J. C. 
-DAUDBHAI-—PrAINTIFF— APPLICANT 
| І versus — 
G. I. P. КҮ. Со. DxrsNDANT— 
v» ^. 7 CNONAPPLICiBT, — 
* Railway Company—Loss of goods — RískNote—Duty of 
"Compang— Wilful neglect of Company—Onus of proof. 
In'a suit brought against a Railway Company for 
the value of goods not delivered, if the plaintiff refuses 
to admit that the consignment was covered by any 
Risk Note, the Company must prove the Risk Note, 
“if they wish to take shelter behind its terms. The 
“Company cannot escape liability by merely admitting 
the loss; it must give proofof the actual loss of the 
goods, the fact that they have not been delivered is 
not sufficient. After the loss has been proved, it i8 
>for théclaimart to prove the vexceptional oiroum. 
* stances, mentioned in the Risk Note, making the Com. 
‘pany liable for damages, such as wilful neglect of the 
Railway servants, or theft by them. [р.. 750, col, 2, 
“p.161, cos йу] С. | 
- Ghelabhat Punsi v. East Indian Railway Оо. 68 Ind. 
Cas, 241; 28 Bom, L, В. 526; 45 B. 1:01, Agent, :@.'1. 
- P. Railway v. Karaya Lal, 48 Ind. Cas.-294; 14 N. L. 
‚В, 122, B, В. j^. C. І. Railway. у. Ranchhodlal Chhota- 
` lal 8 Qo., 62 Ind, Cas, 516; 43 B. 769; 21 Bom L. В. 
1779, Smith d" Со. Limited "v. G. 'W. Ry. Company, 
' (1921) 2 К. B. 287 at pp. 258, 259; 90 L. J. К. B. 644; 
-125 L. T. 44; 26 C. W, N, 84; 65 8, J, 172; 87 T. L. В, 
117, referred to, 
- Application by the plaintiff for revision of 
the order of-the Small Oauses Court Judge, 
‘Betul, dated the 16th July 19921. - : 
‘Mr,-8.-B. Gokhale, for the Applicant. 
- Mr. Lobo, for the Non-Applieant. 
- ORDER.—Sixty-three bags of Java Sugar 


;were “consigned · at the Kidderpore Doeks: 


“Station of the Hast Indian Reilway for 
` delivery to the plaintiff at the Betul- Station 
чоп the line of the defendant Company, The 
"plaintiff reseived only fifty. eight bags and 
-filed the. suit (giving -rise to this revision) 


V 


“forthe value of the five bags whieh had 
“not been delivered to him. The defence 
“was that under. the sonditions of the risk 
"note under -which .the eonsignment was 
' reweived ће Railway Company was not in 
‘apy. way liable for the loss. In this 
sonneetion the. plaintiffs statement -was 
.&hat he sould not say if the consignment was 
: соуегей. by: any risk note.. He said that 
even if there was any such risk note,- the 
. Company was liable, "beenuse- of the ` fact 
that-throngh.wilful neglect of the Company's 
gervants - the .waggon in whieh the goods 
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‘were originally loaded was senb to Sohagpur 
` fròm where a fresh seal was "found on the 
‘waggon and it is very likely that ‘the 
‘contents were tampered with at Sohagpur.” 
‘The defendant Company ‘replied that the - 
waggon left Jubbulpore on the Ist of 
December 1919 in the evening and that it 
reached Itarsi direet on the next day where 
"the seal on the side was found deficient. 

Only two witnesses were examined in’ the 
"саве and these -were by the plaintiff, no 
evidence being led by the defendant Company. 
The firat witness was the plaintiff himself and 
his evidense was not of mush value. He 
simply spoke of the short delivery' of tbe 
baga to him and said that the seals on the 
‘doors of tha Waggon ‘were not of -the 
Kidderpore: Docks Station. “He ‘was not 
sure which seals the waggon had, Боё 
“һе thought that ‘these wera eibber “of 
Sohagpur or of ltarsi, The second witness 
was the Goods Clerk of Betol and he 
‘stated that before the: arrival ‘of the 
waggon at. this station he had Teseived'a ` 
‘telegraphie sommunication:from Itarsi to the 
: effect that the sontents of that ‘waggon were 
ehecked at that station and 'thab it was 


found to sontain only ‘fifty-eight bags. 
When the waggon came to  Betul the 
doors had Itarai seala’on them, This 


was all the evidence reeorded in the sase. 
„Тһе learned> Judge of the Small Cause 
‘Court held that^ the sonsignment ; was | 
'eovered by a risk note in Form B апа. that 
wilful neglest on the part of the ‘Railway 
Administration had not been established. 
The plaintiff's olaim was, therefore, dismissed, 
When the plaintiff refused to admit - that 
the eonsignment waseovered by any risk 
note it was for the defendant Company 
to prove the risk -note, if they wished to 
take shelter behind its terms and to- avoid 
their liability fór the loss. -There -was 
-absolutely no evidence on the point and the 
defendant ‘did nothing beyond-produsing 
: the note (Exhibit D.1). -The remark ‘of the. ` 
learned ‘Judge, that the testimony -of` the 
-Goods Olerk made it clear that. the son: 
"Signor must have signed: that dooument is 
not aotually supported by: any -portion - of 
his -evidonee. He merely  produeed tha 
. Railway. Reseipt (Exhibit P-4) and baid по». 
thing ‘about the risk note. Indeed as-fáras' 
the Reilway Reseipt.goes it indieates that the. 
riak - note sonnected with it -was-in Form Аі 
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and not. in Form В, The. lower Court . 


appears , to have -been under a mistaken’ 
notion that the risk note wag signed by the 
plaintiff himself, The signature on Exhibit 
D.1 does not purport to be thatof the 
plaintiff but вв far as I ean read it, it appears | 
to be that of one Bhagwat Prashad Brahman. 
The endorsement on the Exhibit that it was 
“admitted” eannot Бе understood. The 
endorsement was made оп the day on whieh 
the plaintiff had denied the risk note. , Tf 
the document was admitted. there was no 
necessity . for deeiding the first point stated 
in the judgment under revision ag requiring 
determination. 16 is said that specially 
redueed rates were ehargedi in this oase and 
that tha eonsignment could not' 'have, therefore, : 
bseri 'ascepted without a risk note. There 
is nothing on the resord to show . that the 
rates mentioned ' in the receipt were in any 
way different from the ordinary rates. The 
defendant was perhaps misled by the endorse. 
^ ment on‘ the Exhibit D-1. that it Баа been" 
admitted and did ‘not, therefore, , adduce’ 
any evidente to prove it, It is, therefore, ` 
necessary forthe case to go bask for further 
- evidenee on the point. On theevidenss on 
resord the finding of the lower. Court eannot: 
be maintained. ` 

On the gesond ` point the ensó was “argued” 
before me at some length: and certain eases 
hearing; on the question were sited by the 
parties. _ It is unneeessary to express any.’ 
opinion on it at this stage. I may, however, 
refer shortly to the eases. The ease of 
Ghelabhat_funst v. Hast Indian Railway Oo. 
(1). sited for the applicant lays down that. in 
sush «ases the Railway Company cannot 
escape, liability. by merely. admitting the losa, 
bnt they ` must lead evidence -to.show that. 
the goods were lost,. The following eases are і 
cited for the. доп. ‘Applicant in support of 
the view that the burden in sueh’ cases lies. 
upon the claimant to show that. hia oase ` 
comés within any "of the терн mentioned ` 
in ‘the "risk. note. ;— . 

“Agent, Q. I. P. Railway v. Karaylal 
(2).and B. В, ^O, L. Railway у. Ranchhodlal 
Ohhotalai g Co. 13)” 

There appears to be np real eonflict in these: 
eases, “Their “éffect is that the Railway 
Company must in thése cases give proof of 
m e 63 Ind, Cas, 241; 28 Bom. L. В. 625; 45 B. 


Qj 48 Ind. Oas. 204; 14 N, L, В. 122, 
(8) 62 Ind, Oas, 516; 43 В, 760; 21 Bom, L. В. 779, 
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the actual loss of the goods ; it is not eafficient 


that they have not been delivered, they 
may still be in the, Company’s possession 


: mislaid or mixed up with other goods; after 
‘that it would be ,for the claimant to prove 


the exeeptional circumstancas mentionel in 
the risk note making the Railway Com- 


‚ pany liable for the damages, suoh as wilful 


neglect on the part of the Railway servants 

or theft by them. The Company would have 
in the first instance to offer evidense, however 
formal.it my be, to show that the goods - have 
been ` actually lost, In the present ease tho. 
defendant Company sent no reply to tho: 
enquiries made by the plaintiff about his goods 
exsept formal, aeknowledgmenta of hia, 

letters and intimation that the matter wan, 

stills under enquiry. In this eonneotion' 

eortain observations made in the reeent 

English ease of Smith $ бо. Limited v, G.. W.- 

By. Oo. (4) are to the point: — 

"One cannot, however, shut one's eyes to the ` 
fast that extensive thefts are taking place 
every day by Railway servants and, which ia 
worse, that the thefts aro s» extensive that 
number of servants not concerned in the thefta- 
must be assuming an attitude of Beqniereange ; 
instead óf doing their best to stop them. In. 
these eirenmstanoess I think it will be very: 
rogrettable if Railway Companies take up tha 
position ‘of aebively resisting all claims for 
‘information and. assistanse from those whose : 
goods: &re-stolen, instead of giving their’ соп» 
signees and oonsignors all possibleinformation : 
аз to the disappearanee of the goods,” 

- lt is urged for the non-applicant that the 
plaintiff coald not under any sireumstanees 
hold the defendant Company liable without 
showing that the actual loss of the -goods- 
oscured' on: their line, аз required by seetion 
80 of. the Indian Railways Ast. I need 
only say that in the statement? made 
in- the lower Oourt on behalf of the 
defendant. Oompany it was indirectly but 
clearly ;:admitted that the loss oeeurred. 
botwen Jubbulpore and Itarai both being 
stations dn their own line, 

- The case is sent bask to the First Court 
for the trie i in ‘advertenca to the above 
remarks, Oosts in this Court, in whieh Rs, 15, 
‘will be allowed" as Pleader's - foes, e will. be 
costs in the suit." " 


W. 0: А, Oase ent bach, 

ae (1921) 2°K-B,, 237-at pp.-253,-264; 90 L.-J, 

B. 644; 125 L, Т. 44, 26 Com, Oas, 84; em J. „11; i: 
T, L, B, 117. m Е 
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~ LAHORE HIGH OOURT. ~ 
Сту, Revision No. 552 or 1919, 
February 9, 1921. 
Present: —Mr. Justice Le Rossignol and 
Mr. Justice Abdul Qadir. 
Rana ALLAH BAKSH anp Оо.— 
OREDITORS— P £TITIONERS 
| ^ veraus 
KARIM BAKSH AND OTHEES—ÍNSOLVENTS 
ax» KHILU RAM AND OrRERS—ÜRBDITORS 
— RESPONDENTS, К . 
- Provincial aeo Act (V of 1920), в. 87— 
Alienation disallow by Insolvency Cowrt—Alience, 
whether can sue to establish his right, 


When an Insolvency Court has, under section 87 
of the Provincial Insolvency Aot; annulled an aliena- 
tion by an insolvent on. the ground that "i5 is fraudu- 
Jont, thet section and the right of appeal given- 
from orders thereunder by implication, deprive the 
alienee of his right to maintain a suit to establish 
i right to the properby alienated under the Common 

aw. . - 

Civil Revision. Ei 2 

Mr. Fagir Ohand, for the Petitioners. 

Mr, Hargopal, for the Respondents. 

JUDGMENT.— The: only question in this 
application for revision -is whether when 
an lnsolvenoy Court has under seetion 37: 
of -the- [nsolveney Aot annulled an alienation. 


by an insolvent on the ground: that itis - 


fraudulent, the alienee is .competent to 
maintein a regular suit fo establish his 
right to the property alienated. - 

In Dunt:Ohand v. Muhammad Hussain (1)- 
it was held that an order of the Insolvency . 


Court under seetion 22 of the Provineial 
Insolvensy Aet did not debar an aggrieved 


« personfrom maintaining a suitto establish his 


right against the Бевёітег, A contrary view 
was expressed in Pita Ham v. Juthar Singh 
(2) and. by reason of that confliet this. 
gase-was sent to а · Division Bench. To 
the eonflist of opinions а quietus has been: 
given -for the 
4, sonfers 
on the Insolvency Court full powers to 
desido all-questions whether of title ог priority 
arising in any case of Insolvenoy. . 
. The order -under consideration, as men- 
tioned béfore,-was-not passed under section: 
22- of the Provincial Insolveney Acts, but- 


. under- section 37 and with all due deference’ 


to Duni Ohand v Muhammad Hussain (1), we- 


(1) 40° Tad, Ons, 220; 22 Р, ПӘЙ: LAP AW. R., 


1917 
(2) 48 Ља дов, 578; 89 A. 626, 
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future by the amended Aot: 
. V of 1920, whieh, under section 


(1939 


venture to think that the “matter is опа’ 
entirely within the ‘jurisdiction of the’ 


lnsolveney Court. An order passed under 


seotion 37 is not а aummary order, bub а 
considered order passed after the  alieneo' 
has had an opportunity of leading all the 
evidense that he might lead in a regular 


‘suit, Now then the order of the Insolveuey.. 


Court is not final, but is subject to appeal; 
and we cannot think that when the Legis- 
lature has provided a remedy by way of: 
appeal it should also have eontemplated 
the possibility of the alienee maintaining 
a separate suit to sanoal the order of the. 
Insolvency Court and also that of the 
Gourt of Appeal. The faei that the right 
of appeal is given seemea to us to distinguish 
the ease from those summary orders in 
exeoution:whioh are final unless eet aside 
by the decree of another Oourt. If orders, 
under section 37 of fhe Provinsial Insolvensy 
Act sould be ehallenged by a regular suit, 
16 is obvious that the working of the - 
Ingolvensy Courts would be liable to very 
serious interruption, and that the object of 
the Aot would be frustrated to а very” 
great degree. There is this distinction, 
moreover, between ordera under sestion 22° 
and orders under sestion 37 of the Pro- 
vineial Insolvency Act that regarding the 
property dealt with under sestion 22 there. 
may be some doubt as to whether it ever 
was the property of the insolyent; whereas: 
the property dealt with under: sestion 37 
must admittedly have been at onetime the' 
insolvent’s property. In Martappa Pallat 
v. Raman Ohzitior (3) it was held that’ 
no Gourt but. the Insolvency Court could 
adjudicate on the voidability of a trans. 
fer. We find ourselves in agreement 
with that authority and must hold that 


.sgation 37 of the Provincial Insolyensy ' 


Act and the right of appeal. given from 
orders thereunder by ‘implication depriva 
the alienee of his right to maintain a suib 
in respeot of the alienation under the Oommon ` 
Law. mE МА: E, 
We accordingly dismiss the petition with, 
coats, 22 ga ` 
ҮҮ. 0, А. — ° Petition dismtsssd, 
'(8) 52 Ind, Cas, 519; 42 M. 822; 10 L, W. 69. А 
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: MON MOHINI DAS GUPTA 0. BASANTA KUMAR DAS GUPTA. 


E APERTA. HIGH COURT. 


OMS ariv90. 
^ 7 — june 8, 1922. 

. Present: —Justico sir Thomas Riehardson, KT., 
| and Mr, Justice Subrawardy, , . 
‘MON! MOHINI DAS GUPTA— 
PLAISTIFF— Á PPRLLANT. 
tersus 
BASANTA” KUMAR DAS GUPTA 


AND OTHEES— DEFENDANTS — RESPONDENTS, 
Possession, swit for—Plaintif without title or posses- 
ston, ifcan maintain suit— Muhammadan Law—Transfer 
of immoveable propérty.of infant by his de facto guard- 
бат, effect of. н 


' Whether the defendant in a suit to recover pos- 


І „ Session of'land-'has or has поб а good title to the - 


land; the: plaintiff, if he is himself without title or 
possession, cannot support the suit, 
Under the M uhammadan Law a de facto guardian Ё 


of an infant has no power to convey: to another any, : 


right or ‘interest in’ immoveable property belonging ` 
to the infant, Such transferee, if let into possession of 
the property. under such unauthorised transfer, can- 


not resist an action їп ejectment on behalf of the . 


infant as a trespasser, nor can he seek to recover the 
` property í in the possession of another equally without 
itle 


. Imambandi v. Mutsaddi, 47 Ind. Cas. 518; 45 O.. 
- 878; 28 О, L. J. 409; 86 M. L, J. 422; 16 A, 1. J. 800; 
` 24 M..L.'T. 830; 28 C. W. -N. 50; 5 P, L, W. 276; 20 
Bom, L. R. 1022; (1919) M, W.N. 91; 9 L. W. 518; 45 
I: A. 78 (P. С.); followed, ` 
Appeal against the deeree of the Additional 
Subordinate Judge, Bakarganj, dated the 
14th  Auguat^lOli, reversing that of the 
Мапа, - Seaond oat, Barisal, dated the 
l5th January 1919, 
Babua Tratlokya Nath Ghose and Suresh 
: Ohandra Talukdar, for tue Appellant. 


: Babus. Gunada ‘ Oharan Sen and Iris * 
Ohandra Sen Gupta, for the Respondents, 
| JUDGMENT. 


Riowarpsox, J.—This appeal must be dis. 
missed. ~The present plaintiff, the appellant 
before 08, 'elaimed the disputed jote under 
8 eonveyance ‘in her favour executed by 
the widow . of 2 -Muhammadan named 
Jabar Ali on ‘ber, own behalf and as guardain 

‚ of her minor вои’ Ohad Ali. The holding 
had been sold ‘by. ‘the landlord i in exeeution 
of a desree for arrears of rent. The 
original plaintiffs, . the, mother and. the 80D, 
brought the present suit | to set aside the 
deoree for rent #8 the 
under that decree. The plaintiff having 


obtained the eonveyance from the widow ` 


to: which 1 have referred was , substituted 
a ees 


—— 


on the record ав 
December, 1916. The learned Subordinate 


. sale., 
` learned Subordinate Judge has, as I under- 
'etand his judgment, also held that the sale in 


‘plaintiff ‘on the ith 


Judge in the lower Appellate Court has held 


~. that she had no title to the share of the 
“widow im the holding. besause that share had 
' been sold in exeeution of the deeree for rent 


and there was no reason for setting aside the 
Ав regards the share of the minor the 


execution was binding.on the minor. He 
further went onto say, however, thatin any 


ease thé widow was incompetent under the 
. Muhammadan Law to 
plaintiff a ‘title in the minor в ‘share of the 


give the | present, 


holding. ` 
There appears to be no doubt that the. 


learned. Judge's view in the latter point is 
_sorraak, - 


Reference may be made to the case 
of Imamband?:v. Mustaddi (1), desided by 
their Lordships of the Privy Council. In the 
aourse of their judgment their Lordships say: 
“for the foregoing considerations, their Lord- 
ships are of opinion that under- the Muham- 
madan Law a person who has charge of the 
person or property of а minor without being 


` his legal guardian and who may, therefore, ba 


conveniently called a ‘de facto guardian’ has 
no power toconvey to another any right or 
interest in immoveable property which the 
transferee ean enforce against the infant ; 
пог can впећ transferee, if lef into posses. 
sion of the property under sueh unautho- 


. rized transfer, resist an astion in ejectment 


on bahalf of the infant ав а trespasser. 1б 
follows that, being himself without title, he 
eannot seek to recover property in the 
possession of another equally without title.” 
"These last words govern the present ease, 


' Whether the defendant No, 1 has or has 


not a good title to the land, the plaintiff, 
being herself without; title or possession, 
cannot support this suit. The langnage of 


. their Lordships _ is slear and nnambignous. 


In my view the judgment of the lower 
Appellate Court is right and must be upheld, 

A preliminary objection was taken to the 
hearing of the appéal on the grouad that 
the present defendant had died and that as 


.his heirs had not been substituted in his 


sale held _ 


(1) 47 Ind, баз. 613; 45 0.878; 28 C. L, J. 409; 35 
M. L. J. 422; 16 А, L, J.800; 24 М, L. Т. 330; 28 O. 
W. N.50; 5- 'P; L. W. 276; 20 Bom, L. R. 1025, 01919} 
М, WN 


N. 91; 9 Ly We 518; 45 LAs (8 (P.O), 


M hore T 


\ MOHAN LAL v. BALA PRABAD, 


place within the tims limited by law the ' 
| ha In the view we take ` 
of the merits it is unnecessary to deal with | 


appeal had ‘abated. 


this point. | 
` The appeal must be dismissed with costs, 
SUHRAWAEDY, J.—I agree. 


К В. N. Ў © Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Hxpovrion First ArPEAL No, 158° > 
or 1920. А | 
. April 25, 1922. 
Present: — Mr, Justice Figgott and . 
" Mr. Justice Walsh. 
Pandit MOHAN LAL——Dzozzk- Норов 
APPELLANT 
versus : ` 
z BALA PRASAD ax» p ES 
2 DEBTORS Амр DEOREE-BOLDE28— 


i RESPONDENTS. 

‘Hindu Law—Joint family—Simple money- -deciee 
against father— Son's interest, whether can be attached 
and sold, ` 

It-is*competent for the holder of a ‘simple money- 
decree against the father of ‘a joint Hindu family 
to attach the joint family property in the hands of 
the judgment- debtor, and to bring to sale the right, 

- title ‘and interest of the father and of hia sons, in 
‘Satisfaction of his decree unless the ‘sons. can estab- 
lish -that the debt in respect of: which the decree 
zT passed was tainted with immorality. [p. 756, col. 
2] _ 

Karan ‘Singh v. Bhup Singh, 27 А, 16; 1 A. L, J. B10; 
A. W. N.'(1906) 161; followed. 

* Babu Singh v, ‘Behari Lal, 30 A, 166; A. W. N. (1908) 
61; 16 A. L. J.. 176; Indar Pal v. Imperial Bank, 28 
Ind, Cas. 598; 87 A. 214; 18 A. L, J. 211, Sahu Ram 
Chandra v, Bhup Singh, ‘39 Ind. Оав, 280; 89 A, 437; 
44 I. A; 126; 21 C. W. ЇЧ. 698; 1 P. L. W. 557; 15 А, І, 

‚ 487; 26 C, L, J. 1; 19 Bom. L. R. 498; 83 М, І. J, 

4; 6 L. W. 218; (1917. M. W. N. 439; 22 M. L. Т. 22 

. (P. 0.), Sripat Singh Dugar v Prodyot Kumar Tagore, 
89 Ind. Oas: 252; 44° О. 524; 44 I. A, 1; 210. W. N. 
442; 19 Bom, L. RB 290; 21 M. L. T. 222; 26 O. L, J. 

220; 15 A, L. J. 147; 32 M. L. J. 133; (1917) M.W. N, 
igs (P. С.), Modhu Sudan Das v. Iswari Deyi Debi, 61 

` Ind, Cas. 25; 48 0.811; 240. W N. 919, Hanmant 
Kashinath v. Ganesh Annaji, 61 Ind’ Cas, 612; -48 В. 


612; 21 Bom, L. В. 435, Nanomé Babuasin v. Modhun : 


Konin 18 О. 21; 18 L А. 1; 10 Ind, Jur, 151; 4 Sar. 
„ O. J. 682; 6 Ind. Deo, (х. в.) 510 (P. O.), Bhagbut 
Pershad v, Girja Koer, 15 О. 717; 18 I. A. 99; 12 Ind, 
Jur. 289; Б Sar, Р. C. J. 186; 7 Ind. Dec. (N. в.) 1002 
(Р, О ), referred to. 

; Sheodhan Singh у, Bhagwan Singh, 64 Tad. Cas, 76; 
19 A. І, 1.431; 48 A. 496; 80. P. І. Е, (A.) 80; 
pom A: I.E, (As) 828, nob. followed. 


Toran Cas 


' that the 


(1922 
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Firat appeal ` from à & Яана of the Subordi: 
nate Judge, Agra, dated the 1st May 1920: 

: Mr. Narain Prasad Asthana, for the Appel- 
lant, -— 

JUDGMENT. ` T 

Praaorr, J.—This ‘ia an appeal by the 
decree-holder in а mortgage’ suit, That suit 
was against’ a variety of daféndants, but the 
only point with, whieh we.are soncerned. here 
is that, while a deeree for sale was passed 
affesting various mortgaged ‘properties, there : 
was also.a simple money-deeree enforceable 
against one Ganga Prasad: alone.‘ In exesu: · 
tion of this decree there has been an attach? 
ment of certain immoveable property specified 
as being the property of Ganga Prasad, 
judgment-debtor, It ig not property whieh 


` was ineluded iu the mortgage upon whieh. ' 


the suit was brought, so that no ‘objeation ean 
be taken on that ground to its attashment- 
in exesution of а simple money desres. In 
fact, in во far as the property attached is the 
property of Ganga Prasad, its attaahment is 
not objected ёо. The objection taken was 
on behalf of Bala Prasad and Nannhe, minor- 
‘sons of Ganga Prasad. Their ‘claim’ wag 
property ` attaehed' being joint 
anosstral family property, they were. joint 
owners of the same with their father and 
that’ the remedy of tha deeres-holders was 
limited to exeeution against the share which 
their father would taka on partition, that is 
to say, one third share of the whole. The 
Execution Court has allowed this contention 
апа the appeal before us is against its 
decision. The point -of law raised was * 
supposed to have been settled so- far. as 
this Court is coneerned ‚Бу the decision: of a. 
Fall Bench in the sase.of Karan Singh v. Bhup 
Singh (1). ‘That case has been followed and 
applied since that date in a numbar ‘of 
other sases. We are content to refer to 


two cases, to one of wüish one of'us 
was а party, whieh are Babu Singh 
"у, Behari Lal (2) and Indar Pal v. 


Imperial Bank (3). All these oases’ aró 
ügainst the view ‘taken by the Oourh below 
and, if they, were correctly desided, then 
it is competent for the holders of a simple 
money-dearee against Ganga Prasad ёо 
attach ‘the joint family property of Ganga 5 


ae 27 А. 16; 1 A, L. J, 810; А. We N, (1904)- 151: i 


Ta) 30 A. 166; А, W. N. (1908) 61;18 A. L. 7. 175, 
(8) 28 Ind, Cas, 598; 31 А, 21% 13 A. Is dy 211, 
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Prasad and his minor. sons in the hands of 
their judgment-debtor and to bring to sale 


the right, title and interest of the father 
and of the sons in satisfaction of their deeree, 


There has been a recent decision to the. 


contrary, namely, the ease .of Sheodan 
Singh v. Bhagwan Singh (4). The respon- 
dents was not represented at the hearing 
of that. appeal and ` по reference is made to 
any ‘previous’ desision of this’ Court. 
learned Judges proceeded upon a deoision of 
the Judicial Ocmmissioner’s Oourt of Ondh 


and':based themselves проп ап interpreta- 


fion which they put upon certain passages 
in the: judgment of their Lordships of the 
Privy ` Oquneil in the well-known ease of 
Sahu Ram Ohandra . v; Bhup Singh (5). 
We have given our best consideration to 
the -arguments on tbis point, but we think 
that as- the matter stands at present we 
ought to follow the desision of our Full 
Benoh.' The question for determination 
before: their Lordships of the Privy Counsil 
in Sahu Ram Ohandra’s casé (5) had nothing 
to do with the rights of the holders of a simple 
money.desree. If it be said that there 
are passages in the judgment then deliver- 
ed whiesh- suggest that the older desisions 


of the Oourts in India, of which the Full. 
Beneh cass of Karan Singh v. Bhup Singh 


(1) is a apesimsn, proeeeded upon a mistaken 
view as to the -effect of the pious daty of 
Hindu sons to discharge their father’s debts 
when not tainted with immorality, it can 
be said on the cther side that only a few 
months before the desision in Sake Ram 
Ohandra’s case (5) their Lordships of the Privy 
-Oounci], in the ease of Sripat Singh Dugar 
v. -Prodyot Kumar Tagore (6) had re affirmed 
in the olearest possible language the prin- 
eiples deducible from a number of previous 
deéisions проп which the Fall Boneh of this 
Court had proseeded. The words used at the 


bottom of page 532* of the report are as, 


follows:— . 


x 


- (4) ва Ind. Oàs.: 75; 19 A. L. J, 481; 45 A, 496; 8 
Ù, P. L, R, (À.) 80; (1922) A. Т, R. (A.) 82 

(5) 89 Ind. Oas, 280; 89 A, 437; 44 Í ГК 126, 21 C. 
W.N. 698; 1 P.L. W, 557; 15 А, L, J, 487; 26 O. L. J. 
1; 19 Bom. L. В. 498; 83 M. In J. 14; 6 1, W. 213; 
(1917) M. W, N. 489; 22 M, L, Т. 22 (P. O.). 

(8) 89 Ind. Cas, 262; 440, 624; 441. A. 1; 21 О, W, 
N.443; 19 Bom, L. В, 290; 21 M. E. T, 222; 25 C. L, 
J. 220; 16 A, L. J, 147; 82 M, L. J. 188; (1917) М. W. 
N. 193. P. 0). 
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“The property in question was joint 
property, governed by the Mitakshara. 
Law. By that law a judgment against 
the father of the family cannot be exesnted 
against the whole of the Mitakshara 
property, if the debt in respect of which the 
juigment has been obtained was a debt 
insurred.for ‘illegal or immoral purposes. 
In every other event .it is open to the 
execution creditor to . ве] the whole of 
the estate in satisfastion of the judgment 
obtained against the father alone, ” 

Unless, therefore, further light is thrown 
vpon this question by some furthór pro- 
nounsement on the part of their Lordships of 
the Privy Couneil, we think we ought to abide 
by the statement of the law as it was under- 
stcod to have been settled by the Full Bengh 
of this Court in the years 1904. The same- 
view has been taken by two other High 
Courts in India, vide Mothu Sudan Das 
v. Iswart Deyi Debi (7) and Hanmant 
Kashinath v. Ganesh Annajt (8). 1t has been 
suggested in: argument that a distinotion 
should be made against the decres-holder in 
this present case, because he had impleaded 
the sons in his suit upon the mortgage 
and as against the sons :bis suit had been 
dismissed. It does not seam to us that thia 
the question for determination. 
The sons were impleaded in the mortgage 
Suit witha view to making their interest 
in tha mortgaged property available in 
satisfaction of the plaintiffs’ slam, That 
attempt failed, and it is not now sought in the 
exesution. department to attash the interests 
of the sons in the mortgaged property. 
There could have bsen no question in the 
suit ag brought of a simple money-desree 
against the sons. What is to ba determined 
is, what property is or is not available to 
the decree-holder in .execution of his simple 
moneg.desreo against the father ' alone; 
That question, according to the older decisions 
of this Court, which we desire to follow, 
must be answered in favour of the deeres- 
holder. We, therefore, allow this appeal 
to this extent, that we send baek the sasa 
to the Oourt.balow with orders to proceed 
with the exesution of the deeree on the 
assumption that the shares of the minor 
sons of Ganga Prasad in the property sought 


(7) 61 Ind. Cas, 25; 48 О. 341; 24 0, W. 1, 949, 
(8) 51 Ind, Cas, 612; 49 B. 612; 21 Bom, L, Е. 435% 
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to be attashed are liable, unles the suid 
sons Gan prove that the debt in respect. of 
which the simple money.desres was passed 
was one tainted with immorality, The 
decree-holder .should get his costs of 
this appeal, Оаза fees оп the higher 
scale, 

. WareH, J.—I agree, In: my opinionit is 
too late to eontend that .the joint family 
estate cannot be sold tosatisfy a personal 
decree against the father of a joint family, 
exeept in the one case of the sons being 
able toshow that the debt was teinted with 
immorality. This appears to me to, he 
eatablished by.a long line of desisions by 
the Privy Оорпві), namely :—Nanoms 
Babuasin v. Modhun Mohun (9), Bhagbut 
Pershad v. Girja Koer (10), Minakshi Nayudu 
у. Immud? Kanata Ramaya Goundan (11), 
Mahabir Pershad v. Moheswar Nath Sakat (1 2) 
reviewed and explained by a Full Bensh in 
Karin Singh v. Bhup Singh (1) and. finally by 
the Lord Ohaneellor, Lord Buokmaster, in 


, Sripat Singh Dugar v. Prodyot Kumar Tagore 


(6). Тһе opinion of their Lordships in 
Sahu Ram Ohandra ч. Bhup Singh (5) 
relates.to а case in whieh an alienation 
by mortgage was sought to be enforced 


and all other possible -remedies of the 


mortgagee bad been extinguished. I agree 
with the view which seemsalready to have 
been expressed in India that it could 
hardly have bean intended by what was 
aaid in the. opinion of their: Lordships in that 
case to reverse everything that had been said 
before, 


- NH. Agpeal allowed, 


(9) 18 О. 214131. A. 1; "10 Ind, Таг. 151; 4 Sar, P, 
С. J. 682; 6 Ind. Deo. (x. в.) 510 (P. С.). 

(10) 16 ©. 717; 16 I. A. 99; 12 Ind. Jur. 289; 5-Sar, 
Р. О. J, 186; 7 Ind. Dec. (х. 8.) 1062 (P. O.). 

. (11) 12 M. 142; 16 I. A. l; 6 Sar, , P. O. 3-271; 18 
Ind. Jur. 9; 4 Ind. Deo. (N. в.) 448 (Р, C.). 

(12) 17 C, 684; 17 L A, 11; 6 Sar. Р, О. J. 489; 8 Ind, 
Dec, (N. 8.) 929 (Р. 0,). 
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MADRAS HIGH OOURT. »'^ 
Озү APPEAL No,.150 or 1920, 
April 20, 1921. 
слони —Mr, Justise. Sadasiva Aiyar and. 
Mr. Justice Speneer, - 
. SUBRAMANIA OHETTY APPELLANT 
. — versus 
OHIDAMBARA MUDALI-—- RESPONDENT. 
Hindu Law—Joint family—Morigage by manager to 
pay off debt due for purchase of lands, aphether binds 
minor members, 


„Тһе manager of a joint Hindu family is not 
entitled, for the purpose of purchasing more lands 
for the family, to mortgage the 'famil property. 80 
as to bind the junior members’ share. Lis 751, col. 1.] 


Krishnasawmi Doss, In re, 18 Ind. Oas. 648; 
(1912, M, W. N. 167; 1! M. L. T. 182, Subramanta 
Nadan v. Ramasami Nadan, 2! Ind. Cas. 656; 25 M. 
L.J. 568, Ganesa Atyar.y. Amirthasami Odayar, 44 
Ind, Cas. 605; (1918) M. W., N. 892; 28 M, L. T. 246 
and Bohra Jeth Mal v. Dharam Singh, 14 Ind, Cas, 
745, referred to. 


Appeal against the dearee of the Court 
of the Additional Temporary Subordinate 
Judge, Cuddalore, i in Original Suit No. 12 
of 1919. 


Messrs. Y, Suryanarana and P, C. Venkta: 
ramanayya, for the Appellant, 

Messrs. 4, Venkatrayaléah and L. Venkata 
narasiah, for the Respondent. 


JUDGMENT. 

Sap.siva Alyaz, .J.—The plaintiff is the 
appellant. He sued on a mortgage-bond 
of May 1913 exeeuted by defendants Nos. 1 ta 
З for themselves and. the minor members 
of their family, the third defendant aeting 
a8 guardian of his younger brother, the 
fourth defendant, who was then а minor 
though he had attained majority on the 


: date o£ this suit, 


The only question in this appeal is whe- 
ther the fourth defendant’s one-sixth share 
in the mortgaged properties is’ also liable 
to be sold for the plaintiffia debt, The 
facts are that the defendants Nos. 1 to 3 
purchased for their family in Mareh 1913 
under Exhibit B for Rs. 10,000 lands in a 
They seem to have 
had no money in cash on hand to pay the 
purehase money, and in order to pay nn 
Ha.4,000 of that Ra. „10,000 they. borrowed 
the said sum of Rs. 4,000 from the plainte 
iff under Hxhibit A on the mortgage of 
their ancestral properties (the plaint prop: 


erties), The question is, whether the manag 
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ing. members, including the elder brother, 
(the father of the 4th defendant not being 
amoug the managing members who executed: 
Exhibit A) san bind the fourth defendant’sa' 
share of the anesstral: properties fora debs: 
borrowed for sush* purpose, 

In Krishnasawmt: Doss, In ve (1) Sandara. 
1 Aiyar, J., held that, except for nesessity or for 
the manifest : benefit of the family, an alie- 
nation’ by the managing members (in that 
ease, by way of sale of the ancestral proper- 
ties) eannot bind a junior member's interests 
in the properties. In Subramania Nadan 
v. Ramasamt Nadan (2) Ayliag, J., and my» 
self held that, for the purpose of purchasing 
more lands for the family, tho manager was 
not entitled to mortgage the ‘family lands 
во as ‘to bind the junior members’ share. 
In Ganesa Aiyar v. Amirthasamt Olayar (3) 
the learned Chief Justice and Kumaraswami 
Sastri, J., hold on the facta that no sush 
neéedssity or benefit as will bind the junior 
mombers’ share was proved though the alienor 
in that sáse was the father himself of the 
repudiating junior member. Kumarasami 
Sastri, J., seems not to have dissented 
from the opinion of Sundara Aiyar, J. in 
Kréshnasawmt Dose, In ve (1) that manifest 
benefit is suffisient and that it is nob ne» 
eessary to prove necessity, Не, · however, 
says that reoitals as to benefit to the family 
should be ‘sorutinised earefully evan if tha 
alienation was made by а father, having 
regard to the sase with whieh such resitals 
ean be made by an improvident father in 
order to raise money I might be permit. 
ted to say that, having regard to the fast 
that fathers and managing members very 
frequently set up junior members to repu- 
diate transactions entered into by-the former 
and take advantage of the fast that, aa 
time passes evidsnéd to prove necassity or 
benefit tands to besome weaker, 1 should 
rather bə inclined not to insist on the very 
strong proof which Kümaraswami Sastri, J., 
seems inslined to require in all gases and 
my sympathies are more in favour of the 
alienees, That seems to have been the reason 
why the Allahabad High Court in -Borra 


(1) ae Cas, 648; (1912) M, W. N.167; 11 M. 
'(2) 21 Ind, Cas, 656; 26 M. L, J. 6 
0 44 Ind, Oas, 1001 (1918) M. WN, 892; 28 M ' 
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Jeth Mal v. Dharam Singh (4), when в mort- 
gaze: of 1882 made by the managing: mem- 
bers was sought tó “be repudiated by junior 
members about the year 1910, was inslined 
to hold on-the evidenee, differing from the 
lower ‘Court, that benefit to the family. hai 
been: proved for the morígazs:dsbt srasteld 
by the astual managing members, In the 
present ease, however, the evidonsa, viewiag 
it even indulgently Ё wards’ tha plaintiff, 
seems to таё to dmonut only to this, that 
defendants Nos.l to 3 believad that it would 
be for the benefit of the family to purchase 
the lands offered for sale (and situated in 
&nother village) even if the purchase mony 
had to be raised by mortgaging those lands 
themselves fora portion of the purchase 
money and by mortgaging the ansastral 
family lands under Exhibit A for the other 
portion, The putahased lands, however, seam 
not to have yielded evan the interest on 
the amounts, borrowed and, therefore, Ї суп» 
not say that the lowor Court's finding that 
the transastion was not for tha benefit of 
the family in wrong. Іғ во, the 4th defend. 
ant's interests is rightly oxoneraial. 

J, therefore, dismiss the appeal with c3ats. 

Seuncur, J.—I agree, I think that the 
purchase of the lands at Mathur by the 
brother of the 4th defendant and hisjadult 
eo-parceners was an impradent and spesula- 
tive ons made withont dus care for the 
interesta of the minor members of the family, 
as. it involved the family lands being 
eneumbered for payment of the purchass 
money, and as those adalt members must 
have known that if thay could nob рау the 


. mortgage money out of the income of the 


lands, they would put the ancestral landa of 
the family in dangerof being sold in exesu- 
tion of a mortgage dasrae- The Subordinate 
Judge was right іп his finding and the 
appeal must be dismissed with sosta, ` 
M. 0.'P. 
Appeal dismissed, 


\ 


(4) 14 Ind. Оаз. 745. 
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- ALLAHABAD HIGH COURT. 
Sxoonp Отуп, Arran No, 1050 or 1920. 
May 4, T922, 
Preseni;—Mr. Justice Lindsay and 
' Mr. Justise Gokul Prasad, 
. BINDESHRI PRASAD AND OTHERS-— 
DEFANDANTS— APPELLANTS 


versus 
JAG PRASAD RAI AND OTH£RS— 


. P LAINTIFES-—REAPONDENTE, 
' "Interest— Reasonable rate—Discretion—High Court, 
: оа bw o. 


No hard and fast rule can bo laid down as to what 
is a reasonable rate of. interest, and where the lower 


Oourt- has in its discretion interfered with the’ 


contract rate of interest, the High Court, in second 
appeal, will not interfere unloss it is mado to appoar 
that the discretion was arbitrarily exercised, . 


Appeal. ` 

Mr. P. N, Sapru, for the Appellants, * 

Dr, K. N. Katju and Mr. E. N. Prasad, for 
the Respondents, | 

JUDGMENT.—The only question to ba 
sonsidered in this appeal is whether the 
rate of interest allowed by the lower 
Appellate Court is reasonable or not. The 
suit was а suit to enforces a mortgage 
exesuted in the month of November 1907, 
The rate of interest provided by the bond 
was 12% per cent, per annum eompoundable 
yearly, The Court of first instanoe held 
that it was for the  plaintiffa to show 
that there was a legal nesessity for the 
taking of the money at such a high rate 
of interest and having regard to the valua 
of the security and to certain other ciranm- 
stansea the learned Subordinate Judge re- 
daced the rate to 123 per sent. simple, On 
appeal tha learned Additional Judge after 
"referring to the eases reported ‘as Bhukhi 
Sahu v. Kodai Panday (1) and Ram 
'Khelawan v. Ram Nares Singh (2) held 
that in the cireumstanses a rate of 18 
per sent, per annum simple would be a 
reasonable rate and he altered the desree 
of the first.Oourt accordingly. 

It has been argued before us that tho 
learned Judge has taken a wrong view 
of the rulings referred to by him and 
that he seems to have treated these 
rulings as authority for the proposition 


(1) 50 Ind. Cas, 814; 17 A. L. J. 580, 
(2) 5l Ind. Сая. 59; 17 А L.J 
(Ax) 97; 41 A. 609, 
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МАРНО v, SAMPAT, : 
that 18' per eont, per annum aimple'is: the’ 
normal rate at whish interest should -be 
allowed in such eases, If is pointed out 
that in other cases a lower rate has been 
awarded. We have been referred toa 
ease in which interest was allowed at the 
rate of 12 . per cent.’ simple. No hard 
and fast rule san be ‘laid down in such 
matters, The question in eaeh case :is 
what is a reasonable rate of: interest," 
and the finding as to the reasonable rate 
of interest appears to us to be really. a 
finding ,of faot. Moreover, if it is within 
the diseretion of the Courts below, as it 
is, to interfere in eases like this with the: 
aontract rate of interest, this Court sitting: 
in appeal would not be justified in interfer- 
ing with the exercise of the lower Appellate 
Court's dissretion .unless it is > made: to. 
appear that this discretion was arbitrarily: 
exercised. Having regard: to all the faete: 
we do not think it proper to interfere 
with the judgments of the Courts : below 
on this point, This is the- only matter 
which has been argued before us. We dismiss 
the appeal with costs including in- this. 
Court-fees on the higher seale. The eross- 
objestions filed by the. plaintiffa.respondents 
are also dismissed with costs to’ the 
opposite party. 
W. С. A. xm 
: ` Appeal dismissed. 


NAGPUR ‘JUDICIAL COMMISSIONER'S: 
COURT, . 
Szgooup бүгүп, Аррнлт, No. 67.B or 1921. 

August 3, 1921. ' 

Present:—Sir Henry Drake-Broskman, Kr, , 
Ј, С. 

MADHO -- APPELLANT = 

versus s 

SAMPAT— RESPONDENT, ` 


` Hindu jn FEE ыс И Н А 
woman, status of —Sister, rights of, 


` Underthe Hindu Law, an unmarried; female ig 
succeeded by the nearest sapinda of pee father, Af 

Tukaram, v. Narayan Ramchandra, 14 ind ‘Cag, 438, 
86 B. 889; 14 Bom. L В. 89, Sundaram. Pillai. 


| Hol, LXIX) 
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INANENDEA NATH SINGH ROY 0. SHORABHI OBABAN-MITRA, > ; > > 


_ Ramasamia Pillai, 52 Ind. Cas, 821; 48 М, 82; 26 М, 

- di: T. 115; (1919) М. W. N. 615; 10 L, W. 664, Dwarka 
Nath Roy v. Sarat’ Ohandra Singh Roy, 11-Ind. Cas, 
872;89 О, 819, 150. W. N. 1086; 15 0.1, J. 28, 
; relied upon, . . 

Under the Hindu Law, the oase of an unmarried 
woman is treated as analogous to that of a childless 
> woman married ina disapproved form, the succession 
: in both cases being. confined to the father's family. 


: A. sister takes precedence of any descendant of : 


в paternal ancestor, as she comes in next’ after the 
paternal grand-mother and before the paternal grand. 


> father. . + 


‘Bhadia v. Bhagi, 23 Ind, Cas. 229; 10 N. L. R. 24, 
followed, "m . | 
Obiter-—In the Central Provinces, according, to 
the len loci, в sister is nob an heir, · 
г. Ganno v. Beni, 48 Ind. Cas. 948; 14 М, L; R. 82 at 


р. 84, Lochan Bai-y, Babai, 4-Ind. Cas. 786; 5 N: D. R. 


161, referred. to. у 

_ Second appeal against the decree of. the 
District Judge, Akola, dated the 21st Dacom 
ber 1220 arising out of the desree of the Sub- 
Judge, Khamgean, dated the 30th June 1920. 


` Mr, S. Y, Deshmukh, for the Appellant. 
. Mr. A. V. Khare, for the Respondent. 


D 


.'in this seeond appeal is, one of Hindu Law 
which  eoncerns the suesession to the 
siridhan of an unmarried female, the com- 
peting claimants.being in fact her father's 
sister, and eertain male agnates who are 
admittedly her father's goiraja sapéndas. 
The Courts below have declared the father's 
sister to be the preferential heir. 
sapindas:and on their babalf it is eonceded 
that in aseertaining the heir of the unmarried 
- female whose name wes Mankarnika we munt 
ascertain the nesrest sapinda of her father. 
The »rineiple thus admitted was laid down 
‘not only by the Full Bepoh in Tukaram v. 
Narayan Ramchandra (1); the decision 
followed by lower ‘Appellate Court but also 
in Sundaram Pillai v. Ramasamia Pillat (2) 
. and Dwarka Nath Roy v. Sarat Ohandra Singh 
Roy (3). . The casa of an unmarried woman 
is treated as analogous to that of a childless 
woman married in a disapproved form, the 
suecession in both . cases being eonfined to 
‚ the father’s familys. e- 7 s 

` (1) 14 Ind. Cag. 438; 86 B. 389, 14 Bom. L. R. 89, 
., (2) 52 Ind, Cas, S21 48 M. 82,26 М, L. T. 1165 

(1919) M, W. N. 616; 10 D. W. 664. 

. (8).11.Ind. Cas: 872; 89 Q. ‚819; 16 0, W, 
,. MO. Gn Sy 28, - Wesco aed ue nae л ЧЕ OE үр SN 


This appeal is preferred by the male gotraia 


N. 1086; . - 


‘It isurged that the Madras desision ghould 
be followed here, the sister being declared 
not to be a goiraja sapinda. In that case 
the dispute was between a deseased maiden’s 
father's paternal uneles and her father's 


‘sister, the former being declared to be pre- 


ferential heir, The key-note of that deoi- 


‘sion may. be said to be that in Madras the 


sister only somes in after the malosapindas. 


‘In Bombay and Berar the position is en- 
ctirely "different, as was laid down in Bhadta 
гу. Bhagi (4), where the view that sister 
.sannob at: most bea bandhu was eonsidered 
‘and rejested.. According to that decision 


which was. given 8 years ago and so far 


‚ав`1 am aware has never been questioned, 
‘the sister eomes in next after the paternal 
«grandmother and before the paternal grand- 
` fathar so that she must necessarliy teke 


precedence of any descendant of a paternal 
‘ansestor several degrees removed, 16 is true 
that in the-Oentral Provinces aecording to 
tlie lex looi the sister is no heir, See Ganno 


à . _.; ж. Beni (5) where the position is rested 
JUDGMENT,—The only question raised ` 


upon the Mitakshara as interpreted in the 
Bénares School and explained in Lochan Bat 
у. Babai (6)... « ; 


The decision of the lower Appellate Court 


ha 


"є eorrect and this appeal is dismissed with 


‘eosts.” In the -Oourts below costs will be 
paid as already ordered. 
w.0.4.& NE 
' Appeal dismissed. 

. (4) 28 Ind, Cas. 223; 10 N. L. R. 24. 
. (Б) 43 Ind. Cas, 043; 14 №. І. R, 82 ab p. 84 
(6) 4 Ind. Cas; 786; 5 №. І. R: 161., 





CALOUTTA HIGH COURT. 
Appaan ЕВОМ ОвібіиА, БЕОЯЕЕ No, 61 or 
s : 1920. 
E January 6, 1222. d 
Frese:t :—Mr. Justioe Woodroffe and 
· Mr. Justice Ghose. 


_JNANENDRA NATH SINGH ROY— 


 DEFENDANT— ÁPPELLANT 
> 067818 


.SHORASHI CHARAN MITRA AND отнпнв 


—PPLAINTIFE3— RESPONDENTS. 
М Mortgage-decree—Redemption by person not bound 
by decree—Terms on which redemption can be allowed 


‘Interest "payable, if сат be set оў against profits 
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ealised—Civil. Procedure Code (Act V of 1908), О, 
XXXIV, т. 5—Transjer of Property Act (IV of 1882), 
s. 89 (repealéd)—Probate and Administration Act (Y 
of 1881),s. 90 (8), disposal of property in contravention 
ot——Voidability. 

A patnidar or dar-patnidar of mortgaged property 
sold in execution of a mortgage-decree to which 
‘he was поь a party, is competent subsequently to 
enforce his right of redemption. [p. 782, ool:1,] `’ 


When a person insists upon his right.to redeem К 


on the ground that he was not a party to and bound 
by, & mortgage-decree, the account must be taken 
on the footing of the mortgagé which subsists and 
which it is sought to redeem and not merely on the 
payment of the ‘amount decreed in the previous 
mortgage suit with interest at the rate of six per 
cent. Гр. 762, col. 2.] —, 
Sukhi v. Ghulam Safdar Khan, 65 Ind. Cag, 161; 43 
А. 460, (1921) M. W. N. 445; 14 L.W» 162; 26 0. W, 
М. 219; 42 М.І, J. 15; 80 M. L. T: 175; 24 Bom, L, В. 


590; 481, A. 466; (1922) A. I; B, (P. С.) 11 (Р. 0.), 


explained. А 

Het Ram v, Shadi Ват, 45 Ind, Cas, 798; 40 A. 407; 
46 І. А; 180; 5Р,-1. W. 88; 16 А, L.J. 607; 35 M. L. 
1,1; 24 M. L. T. 92; 28 C. L. J. 188; (1918) М, W. №. 
518; 20 Bom. І, В. 798; 22 C. W. N, 1083; 9 L.W, 
550; 12 Bur, І. T. 72 (P. C.) and Matru Mal v, Durga 
Kunwar, 55 Ind. Cas. 969; 42 A, 864; 47 I. A, 71; 18 
A.L. J. 896; 38 M. L, J. 419; 11 L. W. 629; (1920) M. 
W.N.388; 2 U. P.L. R, (P. С.) 75; 22 Bom. L. R. 
553; 32 О. L, J, 121; 27 M, L, T, 819; 25 О. W. N. 897 
(P. C.), distinguished.) : 

Umes Chunder Sircar v. Zahur Fatima, 18 C, 164; 
17 I. А. 201; 5 Sar. Р, О. J, 507; 9 Ind, Deo. (x. в.) 
110 (P.'0;), followed. : . 

Consequently, where the plaintiff seeksto redeem 
the mortgage on the basis that he isnot bound by 
the decree, so far as he is concerned the mortgage 
must be considered as subsisting and he should not 
be allowed to approbate and reprobate the decree in 
the previous mortgage suit, and he can only be 
allowed to redeem ‘on the terms of the mortgage 
and on payment of interest at the rate payable 
under the mortgage up to the date of redemption to 
be fixed by the Court, The matter must be dealt with 

‚ав if there had been no suit at all. [p. 764, col. 2.]. 

The mortgagee is entitled to receive the whole of 
the principal sum due on the mortgage with interest 
at the bond-rate from the date of the bond until the 
date fixed by the Court in the redemption suit. 
When the mortgagee obtained possession of the 
mortgaged property after its sale in execution of the 
mortgage-decree, the realisations made by him while 

“in possession cannot, without the consent of the 
parties, be set off against interest payable by the 
person seeking redemption. [p. 765, col. J.] 

A disposal of property by an administrator in 
contravention of section $0 (3) of the Probate and 
Administration’ Act is only voidable and not void. 
[p. 703, 001. 2] |. . m 


Appeal against в decree of the Suberdi . 


nate Judge, Hooghly, dated the 3rd March 
1922. 

. Babu Duarkanath Ohakravartt (with him 
Babus Shtbchandra Polit and Nantlal -De), 
forithe Appellant, ° . КАК O4 
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-are now in possession, 


. +2 (1928 


Dr. Dwarkanath Mitra (with him. Babu 
Savatkumar . Mitra), .for the - Plaintiff: 
Ràspondents. . ` 13 

JUDGMENT.—The plaintiffs respondents 
are the representatives of Babu Sardda Oharan 
Mitre, who instituted tho enit out of whioh 
this appeal arises. Babu Saredg. Oharan 
Mitra was, according to the plaintiffs, a pure 
chaser of certain pain: and holder of dar-patnt 
leases in a property called Lalpur. The suit 
is brought against persons whom we call the 


Rays, the defendants-appellante, in whose 
: favour а mortgage was exesuied of this prop: 


ezty in 1896 by three persons whom we will 
refer tò яв the Bhattasharyas, A seuit was 
brought on the mortgage in 1909 by the 
mortgagees against the mortgagors (the 
Bhattaeharyas) only, and without implead- 
ing Вари Sarada Charan Mitra, who should, 
it is conceded, have been made a party if he 
had an interest in the property as is claimed 
for him. In the mortgage-snit, the then 
plaintiffs remitted a.sum of воша Bs. 4,000, 
and one of the prineipal questions in thia 
suit is, whether the plaintiffs sre entitled to 
thé banefit of such remission, The date of 
the preliminary decree in the mortgage-suit 
was the 7th December: 1909, and of the final 
desree the 25th January 1918. The Raya 
purchased the-mortgaged pronerty in execu! 
tion of their deeree in 1914 and obtained 
possession of ib on the 4th August 1915, and 
The suit firat seeks 
for a declaration that the debt due under 
the mortgage’ of the ‘9th August 1895 
was satisfied before the institution of the suit 


on the said mortgage, and that the said suit, ` 


the deeree obtained thereunder and the rale 
under that decree-were fraudulent and aro 
not binding upon the plaintiffs. The judg: 
ment under appeal is against the plaintiffs. 
respondents on this part of their ease and 
no attempt has-been made to reverse it. 
It is further preyed in the tuit that, should 
the Court find that any portion of the mort: 
gage-debt ctill remains unpaid, an appor- 


tionment of the mortgage-debt may be шайв` 


between the different mortgaged : properties; 
that an account be taken ‘of what has been 
realised by the Singha Ray defendants-appel- 


lants, for redemption of the mortgaged prope’ 


erties, if netessary, and for the - possession 


of the entire 8 annas share of the раіні ` 


taluk Lot Lalpur after such redemption, It 


- isnot necessary to say: avything, upon . the. 


. Bhaettáchat ya, 
The others are referred to as the 


Wot. XIX) 


prayer for apportionment, because the manner 
in whioh the learned: Judge -has’ dealt with 
this contention has not been contested before 
n8. The réal question which we have to deside 


is, whether or not the plaintiffs.respondenta: 


have а right to redeem and, if во, upon what 
terms.: .The learned Judge has held in favour 
óf'redemption on the terms of the desree 
passed in: the mortgage-suit. The defend- 
ants appeal on the ground that there wa3 
no right to redeem and, if there was, rédemp- 
tion sould’ only -be on thé- footing of . the 
mortgage. : 

The main faota relevant. to the arguments 
addressed to’ us in appeal are as follows: 
The property in suit, Lalpur, belonged to 
ona Upendra Nath Bhattacharya, who had 
four gong, ramely Naba Kumar Bhatta: 
eharya, Kashi Nath Bhatiaeharya, Harendra 
Nath -Bhatiáeharya: and Debendra Nath 
"The last - named Wasi à 
lunátie. 
three: brothers, the Bhattacharjee. Thése 
three brothers'oltained Letters of Adminis: 
tration of the» father’s estate and on thé 
9th" August. 1856, ‘executed, with. the 
previous sanction of the District Judge, the 
mortgage whieh we have mentioned, of this 
and othér properties for the sum of Re. 7,025 
carrying eompound : interest at 103 рер eent. 
perannum with annual rests, The interest 
sanctioned by the District Judge was9 per 
cent. simple interest. During the months 
of July. and August 1901, these three 
brothers exeeuted in favour of Babu Sarada 
Charan Mitra three dar patni leases in 
тевревё of their 6-annas share in the property. 
On-the 2rd Augrss 1°02 Aghore Mchinee 
Debi, the wife of the lunatis Debendra, aś 
ynanager of his property, with the sanction 
of the District Judge, sold а 2-annas 
share of the latter’s patni right to Babu 
Sarada Oharan Mitra, In January in-the 
game year in execution of a money-deoree the 
6-annas paini interest of the three brothers 
was sold in exeeution and bought by one 


- (fripuraOBaran Ohatterj’, who, inAugust 1915, 


2 


gold tha property to Babu Sarada Obaran 
Mitra. Tho result, Phérefote, of these tran- 
sactions (if real and, not benami as-alleged) 
was that Babu’ Sarada Charan Mitra had 
an tannas patni. interest in the prop- 
erty. in 6016 and was dar. patùidar under himi- 
self.as regards the 6-annas. Àt the date of 
the.mortgage suit hig interest (if. real) was. 
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‘and a 6-annas dar-prtat 
interest in the property mortgaged. '-' 

The саз of the appellants, however, is 
that tha ‘plaintiffs have no title, as they 
allege that all the leases and sales to ‘which 
we have referrod were not real transagtions. 
It is alleged that they were paper transao- 
tions without consideratior, made benam 
forthe bensfib of the mortgagors, Stress 
ig laid in this sonneetiou on the cireumatances 
that Babu ‘Sarada Charan Mitra was aware 
of and adviked the mortgagees-in réspeot of, 
the mortgage suit and yet was not made s 
party to it. The evidence ai tə this part 
of -the ease ‘is not‘olear, Farther, 16 is said 
that if he really had an intsrest such as is 
slainied for. him, he wcüld have redeemed 
the mortgage before this. Eseh of the said 
transactions was attacked in the lower Court, 
“bat this part of the case was not very 
seriously pressed before us and: for good 
reasons. There is no question whatevér but 
that the dar-paini leases were granted to 
Babu Sarada Charan Mitra and that these 
ware real trünsaótions. That this is -so is 


- borne out by the evidence produesd by the 


appellants themselves. Ifsc, then the dar. 
paint interest in: Babu Sarada Oharan Mitra 
was Buffielent to support tbe suit for redemp- 


_ tiom, whatever may be the case'as regards 


the ^gübsequent sales to and pnrshase by 
him, But we wee no reason for dissenting 
from the learned: Judge’s desision on this 
part ofthe sass. Не holds that the dar-patn 
leates to Вабо Sarada Oharan Mitra were 
for sonsideration; and that the rent was 
paid by Baba Sarada Charan Mitra, who was 
in undisturbed possession of the disputed 
8-annas share of the pain? taluk for a period 
of more than 12 yeara, until August 1915. 
when symbolieal possession of the property 
was taken by the appellants, As regards 
the sale to Babu Sürada Oharan Mitra by 
Sreemati Aghore Mohineo. Debi, we have the 
Distriet Judge’s order granting pérmission 
to Sreemati Aghore Mohinee Debi- to sell 
her husband's (the lunatio's) 2 anngs share 
in the putni taluk. Lastly,as regardà tho 
purchase of the G-annas patni ‘interest by 


. Tripura Oharan Ohatterji and the sale of the 


same by him to Babu Sarada Charan Mitra, 
there is not,. as the learned Judge holds, any 


'docáinént which supports the suggestion that 


the purchase.money' was paid by ‘the Bhat- 
(acharya defendants, the: mortgagora, and 


: 1762 
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the account- books of Tripura Oharan show that 
the purehasa was made by him with his own 
money. ` He holds, therefore, as we do, that 
the transactions, mentioned - above wera 
. real transactions for sonsideration and, if во, 
itis aonceded that they support the right of 
the plaintiffs toredeem, 
„The real question in this ease is one of 
: greater diffieutly, and has been argued at great 
· length, 16 is not denied that if Sarada Chandra 
Mitra had the interest in the property whioh 
we find him, іо hæve had, he should have been 
: made а party to the previous suit and would 
have been entitled to and is now entitled to 


redeem. , The real and substantial question ' 


. in. this case ів ав to the terms upon 
which such, redemption should be allowed. 
‚. The Subordinate Judge has allowed redemp- 
tion on payment of the deeretal amount 
in the previous. snit together with 6 per 


: eant. interest. from 7th Deeember 1909, the - 


date of the previous preliminary dearee, to 
the date fixed for redemption in the present 
guit, 
.wxong. This issue raises the question whether 
when a person insiats upon his right to redeem 
. оп. the ground that he was поб а ‘party 
. to and bound by the deeree, the account 
‘should be taken on the footing of the decree 
гог of the seeurity whioh he seeks to redeem, 


‘For the appellants it. is urged that the rəs- 


pondent варпоё both say that the desree is 
' . mot binding on him and take the benefit of it, 
He..cannot both repudiate and approbate. 
‘His rightis a right to redeem the mortgage, 
the mortgage-decree being cet aside to enable 
him to do so, For the respondent it is 
urged that the mortgagees were at fault in not 
making their. predesesssor а party. If he 
had been made a party, he.would (itlia assum- 
‚ ed) have had the benefit of the remission 
made in. that suit by the mortgages as also 


of the order made in that suit as regards . 


. interest. Reliance is placed on the following 
observations of the Privy Council in Sukhi 
v. Ghulam Safdar Khan (1), “The plaintiff 
is а puisne mortgagee seeking to enfored 

: her mortgage, the - prior mortgagee in his 

М guit having failed to make her a party. 16 
is the duty of the Court to.give the plaintiff 
an opportunity of oseeupying the position 


` (1)'66 Ind, Cas;161 48 A, 469; (1921) M. W, N. 


* 445; 14 b, W, 162; 26 О. W. N, 279; 42 M, L. J, 16; 80 


M. L; T, 176; 24 Bom, І, R, 690; 48 I, cu 465; (1922) 
€. & PER 0) 11, (Р.О, b. N m ETa oe 


. subsists and whieh ‘it 


The appellant contends that this is 


whieh she would have. oasupied if ilis had 
been a party to the former suit. ” 

In the first place, it seems to us clear thab 
this, the latest decision of- the Judicial Oom- 


: mittee establishes that the aseount:must be 


takenon the footing of the mortgage which 
is sought to redeem 
and not, as the learned Judge holds, merely 
on- payment of .tha amount deereed in the 
previous suit with interest at the rats of 
6 per cant. No doubt, the decisions. of the 
Judicial Committee [Bet Bam v. Shadi Ram (2) 
and Mairu Lol v. Durga Kunwar (8)] favour 
the respondent, but, as pointed.out іл the 
latest deeision of Sukhi v. -Ghulam Sofdar 
Khan (1), section £9 of the Transfer of 
Property Act has been repealed by the 
Oode of Civil Prosedure, 1908, and. the 

words in section 89 “and thereupon the : 
defendant’s right to redeem anj] the seeurity 
shall be both extinguished” have gone... lt 
was these ‘words whieh were: the founda- 
tion for the view that the acsount must .be 
taken ou the footing of the deeree, as assord- 
ing tothe former, provisions the- mortgage 
was (apparently against ‘all persons) extin- 
guished. But these. words have gona aud their 
Lordships say: ' Now the words being 
gone, | their Lordships feel no . diffisulty 
in holding that the law remains as it oertain- 
ly was before the Transfer of Property Ast.” 
Aecording to that law, [see Umes Ohunder 
Sircar v, Zahur Fatima (4)] the aesount іп 
such а case should ba taken on the, footing of 
the mortgage. The plaintiffs hot being 
bound by the decree are in the eame position 
as if no suit on the mortgage,had been 
brought. .Wedo not think that the third 
position taken up ean be supported, namely, 
that we should deal wjth the matter as if the 
suit on the mortgage was pending and the 


‘ respondent: ів now being made a party. to that 


guit, 


(2) 45 Ind. Cas, 798; 40 A; 407; 45 I, A. 180, b P. 

D. W. 88; 16 A, L. J, 607; 85 M. L. J. l; 24 M. Le Т. 
92; 28 0. L, J. 188; (1918) M. W.N. 518; 20 Bom. L, 
R. 798; 22 0. W, N. 1083; Ө L. W. 550;. 12 Bur. 1 T 
72 (Р. С.), 
‚ (8) 55 Ind, Cas. 909, 42 A864; 47 I. А. 171; 18.4. 
L. 7.886; 88 M; Г. J. 419; 11 L. W. 529; (1920) М. 
W. N. 338; 2U. P. L.R. (P. C.) 75; 22 Bom. L. В, 
558; 820. І. J, 121; 27 M. L, T. 819; 26 0..W. №. 
397 (P. 0.). ^ 

(4) 18. 0, 164;17I, A, 201; йы ve 507; 9 


» .Ind.Deo: (N. в) 110 (Р, 0.). fi Scd 
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-But 16 is then said, assuming but not: 


i admitting, that tbe account must be taken 
‘on the footing of the mortgage, yet the 
Privy Council in Sukhi v. Qhulam Safdar 
Khan (1) say in the passage already cited: 
‘The plaintiff is а puisne mortgages seeking 
7 to enforce her mortgage, the prior mortgagee 
in his suit having failed to make her a party, 
It is the duty of the Court to giva the plaint- 
iff the opportunity of occupying the position 
she’ would have occupied if she had been 
& party to the former suit," and it is 
urged that the plaintiffs should be allowed 
to redeem on the same terms aa if they were 
` parties to the’ decree. It may well be that 
in а suit of such а charaster as this wa must 
take notica of events occurring subsequent to 
- the mortgage or decree, The facts of the 
ease relied ‘on is an  instanse of this. 
But the use to which these words are put 
ћете -із not, we think, justified by the 
' desision, . 
As. stated in the. previous mortgage suit 

the mortgagee made а remision.of some 
: Re, 4,000. AE 

. In the plaint in the snit of 1909 (Exhibit 
D) the mortgages plaintiff stated “thera 
baing no possibility of the entire amount being 
realised fram the property as stated in Sahe- 
.dule kha, the plaintiffs are suing for the 
sum of Rs, 4,225 and the elaim with regard 
to the interest (that is outstanding) is given 
“Up. " 

Tt ia argued that the respondents should 
now also get the benefit of the remission made 
: iv the previous suit in favour of the mort- 
gagors,on the above-mentioned prinsiple laid 
‘down by the Privy Oouncil. And next itis 
. argued that interest should be caleulated at 
the.rate of 9 per cenj. simple interest as 
‘sanstioned by the District Judge and noi 
‚10 per sent, compound interest, and that 
such interest should run not from the date 
of the mortgage to the date of payment 
fixed in this suit but, from the mortgage 
date to’ the date of payment fixed in the 
previous suit, because that would have 
been the.order had the respondents been mads 
.& party to the previqns suit. The argument 
.as to the rate at 9 per cent, is based on the 
, fact that the sanstion of the District Judge 


to the mortgage was for a mortgage carrying. 


‘Simple .interest at 9 per sent. As regards 
this contention, whieh would apply only to 
the. 9. cannes share of Debendra, we may say 


at once that а disposal of property by an ad- 
ministrator in contravention of seation 90 (3) 
of the Probate and Administration Act is 
only viodable and not viod and the same has 
not been avioded on his behalf. or by the 
assignee of his share, We hold then that the 
contrast rate was 10 5 per cent. interest au 
stated in the mortgage, 

, The argument as to the period for whieh, 
the contrastaal rate should runis based on 
the observation of the Privy Oounsil that 
the party redeeming should ba given the 
opportunity of ccoupying’ the same position 
as he would have oosupied if ha had been 
made a party tothe former suit. If effect 
ia given to the respondents’ sontention, 
then the. result is this. Although the 
aosount is not (as we read the Judicial 
Oommittee's latest desision) to be taken 
on the basis of the decreas but of the mort. 
gage, actually the same results: follow as 
it the decreas were made. the basis of the 
account, for the respondents in sueh ease, 
would, according to their sontention, get tha 
remission allowed in the previons suit, and 
the ‘period during whish the sontrast rate 
is to run would be that determined in the 
previous suit. We do not think that the 
judgment of the t'rivy Couneil justifies this 
argument, Is it the faet, moreover, that if 
Babu S, C. Mitra had been made a party 
to the former suit he would have got. the 
benefit of the remission P Whether this 
remission would have beenadhered to if the 
purehaser and sub-lessee had been originally 
a party ог .had been subsequently 
a party we eannot say, 16 is possible that 
the mortgagee may have been willing t6 
remit his elaim against the defendants to 
his suit who were not prepared to redeem, a 
property, the value of, whish was small, bit 


‘might hava pressed it if the. purchaser and 


lessee had been а party; for the latter, though 
under no personal obligation to pay, may 
have desired and may have been willing and 
able to redeem, in which case the mortgages 
might have. pressed a elaim whish he had, 
thus an opportunity of realising. It is argu- 
ed that unless we adopt .the respondents’ 

sontention it would be ahardship on them, 
besause they would suffer through the default 
of the mortgagees to make Babu S. C. 

Mitra a party to their suit as they should 
have done. But the answer we think in 
this or any similar ease is that. the hardship 
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does not exist, adit is always open to the 
person not mada party .to redsem or to 
‚ enforzae his right of redemption by suit. It 

is possible that Babu S. O. Mitra might have 
nof found it convenient or worthwhile to 


redeom at the time fixed by the previous 


dasràs as may b) iofatrad from the fact that 


knowing all tho eizenmstancas he made по’ 


attempt to redeam all thesa years and possib- 
ly only діа во in this suit owing to an їп. 
ereasad value in the property. 


In ‘Support "of the plaintiffs! aontention' roli: 


anse is mainly placed upon the sase of Ganga- 
das Bhattar v, Jogendra Nath Mitter (5) aud 
also on some passages in the judgmonts of 
the cassa sited above on bahalf of the ap- 
pellants, In the case of Gangades Bhattar 
v. Jogendra Nath Mitter (5) the position 
shortly stated was this, The first mortgages 
purehased the property in execution cf his 
mortgage dearee to which a puisno mort- 
gagas wás not aparty. The puisne morti 
gageo had, in the meantime, purshased some 
of the properties in execution of his dearee 
on“his own mortgage. The firat mortgagee 
then sned for recovery of possession on the 
basia of his purchase of the mortgaged 
properties and the question was ou what 
terms the defendants in that suit for 
possession were bound to redeem the plaintiff 
` in order to retain possession of the prop- 
erties as against him. The learned Judges 
keom tó have been of opinion that the liability 
under the mortgage would be terminated 
on the date of the desrea when it would 
pass from the domain of contract into 
the domain of judgment, This appears to 
об would have been во, having regard to tha 
eoncluding words of ssation 89 of the Trans- 
fer of Property Ast under which the mort. 
gage-dearée ‘was passad. [See Het Бат ' v. 
Shadé Ram (2).] 
stated, now been altered by the omission of 
those ‘words in this corraspinding rule of the 
Civil Procaduré Code (О. XXXIV, x, 5) 
whieh replacss the rapéaled section 89 of 
tha Transfer of Property Act: see Sukhi v, 
Ghulam Safdar Khan (1). Then in Gangadas 
Bhattar v. Jogendra Nath Mitter (5) thá 
ledrnsd Judgés observa. as follows, ‘taking 
à hypothetical cass;— ‘In the first plase, 
the mortgaged cannot legitimately iguora 


(5) u (0 W, N 404; 6 б, 1, $ 915, 
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The position has, аз already і 
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the' fact that the mortgage dobt has 
been converted into, a judgment-debt, and 
exesution has follówad thereupon’ bésausé. 
ib is only in his eharaotsr as & puarchiser 
and not as a mortgagee that һе, is entitled 
to possession. In the second plise, if the 
auit for possession were traatad as in 
substanos a воі to oenforse ‘the secatity 
against the previously excluded parson, the 
mortgages would ba succaséfully met with 
the plea of limitation." ' The:e is, however} 
no analogy batween such a ease and the 
present one, It seams to us that under thé 
latter ruling of the Privy Oouneéil id 
Het Ram’s case (2) tho plaintiff in the caso of 
Gangadas Bhattar v. Jogendra Nath Міне (5) 
would not hava been entitled to any relief. 
Here the plaintiff seeks to redsém tha 
mortgagee on the basis that he’ is not 
bound by the decree. It is truó that there re 
ob:ervations in the judgment of Gangadas’s 
case (5) which would seem to support 
thé sontention of the plaintiff, but having 
regard to the decision of the  Jüdioeial 
Oommittee in Sukhi v. Ghulam Safdar Khan : 
(1) we do not think that thoas obsérva- 
tions are now binding on us. 

The respondent next aontends on the 
strength of a passage in  Umes' Ohunder 
Sircar v. Zahur Байта (А) that he is 
entitled to he remission made in the — 
previous suit,as their Lordships observed, 
that the penal rate of interest culd not 
be claimed in ‘that case beenuse it was not 
elaimed in the previous sait in 1875, 
We think, howavar, that their Lordships 
did not allow the penal rate of intérast, 
not bse&uss it was not claimel in the 
previous suit, but because it was penal. 
Thair Lordships, bowever, allowel sash 
interest as tha coatrast gavə tha mort. 
gagao. We ara of opinion, therefors, that ` 
во for as the plaintiff is -eonesznel the 
mortgage of the defendant subsists and 
that the plaintiff should поб be allowed 
to approbata and raprobate the deeres in 
the previous suit and lie oan only -be 
allowod to radesm on tha terms of the 
тог атэ and on payments of intsrest at 
the rate payable uadep the mortgage up 
to the date of redimotion to ‘ba fixed in 
this case. . 

In our opinion wé must deal with tha 
matter as if thera hal been no suit at all, 
This follows from acceptatica of the prins 
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'eiple that the account is to be taksn . on 
the footing of the mortgage. That being 
во, the. mortgagees are entitled to reeieve 


the whole. of the principal sum due on the: 


mortgage .with interest at the bond rate of 
103 per eent. from the date of the bond 
until the date: whieh (as the date for 
redemption fixed by thelower Oourt is now 
passed) we fix as a date three months 
from the date of the declaration of the 
amount payable under this deeree and 
thareafter at 6 per «sont. .As regards the 
actual profits realised sinse the 4th of 
August .1915, when the mortgees obtained 
possession of the mortgaged property, the 
learned Judge has; without. taking any 
account, simply direeted that such realisa. 


tions be set off against interest payable, 


This is a rough and ready method which 
may be adopted with the consent of the 
parties, Воб here the respondents objeot 
-to this course in their cross-objestion, whieh 
must be allowed. The amonnt of profits 
. should not be taken as. an equivalent of the 
-interest due. We, therefore, direct that an 


ascount be taken of what ‘is due to the: 


defendant No. 1, 
the other mortgagees, 
to 4, for the prinsipal and interest on 
-the mortgage and for his costs of tha 
suit up to this date, allowing credit for 
all the sums paid to the  mortgagees 
and the aetual profits realised by them 
during the period they have been in 
possession of the mortgaged property, 
plaintiff being given threa months from 
-the date of declaration of the amount due 
on the acsount hereby directed for redemp. 
tion of the mortgage. The usual redemp- 
tion decree is hereby - mada. 
both the appeal and crgss-objection susseed 
and the judgment and desree of the lower 
Court are reversed, We paas in lieu thereof 
a deerse in terms of this judgment, The 
appellant ‘ia entitled to his oosts against 
the plaintiffs-respondents to be assessed on 
the valuation of ‘the appeal against whish 
the plaintiffs respondents may sat off the 
eosts of their eross-objestion, which in 
part sueseeds, ond which costs we- assess 
at Rs, 150 as hearing fee and no further 
возів, 
who wera only concerned with the question 
of apportionment, ‘the sross-objection by 
plaintifis-respondents — was not pressed 


who is the assignea of 
defendants Nos, 2 
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In the result : 


As regards respondents Nos. 6 to 9, 
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and aro dismissed, In respect .of them, 
the plaintiffs-respondents will pay to the 
respondents ‘Nos. 6 to 9, five gold mohurs as 
hearing fee, 

‘The acsount directed by us will be takon 
by the lower Court and returned to this 
Court in order that this Court may draw 
up the deeree. | 

BN ues А. 
-Appeal and cross. objection allowed. 





ALLAHABAD HIGH COURT. 
First Огун, Arrear No. 13 or 1920. 
March 30, 1922, 
Present :—Mr. Justica Rafique and 
Mr. Juatica Piggott. 
RANJIT SINGH-—DaraxpAgT— ÁpPzLuANT 
versus 
GANGA SAHAT AND OTHERS——PLAINTIFE 
AND DEFENDANTS— RESPONDENTS, 
-Hindu Law—Joint family—Mortgage by father— 
Second mortgage to pay: off prior mortgage—Prior 
ee given for lean binding on family—Antecedent 


Where in a mortgage effected by a Hindu the 
consideration is utilisedin payment of.prior mort- 
gages, the latter can be regarded аз antecedent deb‘s 
if itis shown that the mortgages were given for 
loans that were taken for legal necessity and were 
binding on the family. Гр. 766, col. 2.] 

Sahu Ram Chandra v. Bhup Singh, 89 Ind. Oas, 280; 
39 A, 487; 21 O. W. N. 698; 1 P. L. W. 657; 16 A. L, 
J. 437; 19 Bom, L. R. 498; 36 О.І. J. 1; 83 M. L. J. 
14; (1917) М. W. N. 439; 44 I. A. 126; 22 M, L, T, 22; 
8 L. W. 213 (P. O,), distinguished, 

First appeal. 

Mr. 8. S. Sinha, for the Appellant. 

Mr. 8, U. Sen, for the Respondents, 

JUDGMBENT.— This appeal arises out.of e 
suit brought by Ganga Sahai, plaintiff. 
respondent No, ‘1, on foot of a mortgage, 
dated the 2nd November 1915, for the 
recovery of Rs. 6,153.9-0, the mortgage-money 
due, by sale of the ‘hypothecated property. 
The mortgage in suit was admittedly given 
by Ramman Singh, The claim was broughó 
against Remman Singh and his son Ranjit 
Singh, and his subsequent transferee Lala 
Makut Lal, The principal sontesting defendant 
in the ease was the son of the executant 
of the deed, namely, Ranjit Singh. Ho 
pleaded that his father was of an immoral 
charaster and. reskless and extravagant 


766 ; - 
RANJIT SINGH 6, GANGA BAHAI 


in his expenditure and had given the bond 
in suit for a eonsideration- whieh was not 
binding on the family nor effective and 
'.operative against thé family property. 
For the plaintiff mortgagee the rejoinder 
was that the whole sonsideration of the 
deed: in suit was advanced for legal neees- 
sity,. Both parties gave evidense, The 
learned Subordinate Judge ` held that the 
‘mortgage in suit was, given for legal neces- 
sity and desreed the elaim by sale of the 
hypothesa:ed property. The desree was 
not for the full amount elaimed as the 
learned Subordinate Judge has redueed the 
rate of interest. The son of the exeautant 
of the deed has preferred this appeal before 
us and his learned Counsel sontends that 
the fioding of the Court below is quite 
incorrest. with regard to the nature and 
‘character of the loan secured by the’ 
mortgage in suit. In order todispose of 
the contention for. the appellant itis 
necessary to refer to the terma of the 
deed of the’ 2nd November 1915 ` and to 
the: evidence in the oase. The considera- 
. tion of the -deed in suit was Rs.. 3,800.. 
The-sum‘of-Ra. 2,875 was left with the mort- ' 
gagee for payment of prior mortgages and 
Ra, 925' were, paid in eash to the mortgagor 
at the- time of registration. . With regard > 
to the latter sum the -allegation on behalf 
of the „mortgagee is that if was advaneed 
for the purehase of oxenand for construc- 
tion ‘of ‘a house. The prior mortgages 
that had to be paid off were dated the 
lith February 1915 and 16th January 
1915, for Rs. 200, and Rs, 2,300 respectively. 
The learned Counsel for the sppellant con- 
tends ,that the prior mortgages of the 
16th January 1915 and lith February 
1915 do not fall under the definition of 
antecedent, debt as given by their Lordships of. 
the Privy Council іп the sase of Sahu Ram. 
Ohandra v. Bhup Singh (1). On behalf of the 
respondent mortgagee the reply is that the 
principle enunciated in -the case of Ram, 
Ohandra does not apply ‘to the present 
ease, inasmuch as he has shown by evidense 
on the record that the mortgages of 16th 
January 1915 and the llth February 
1915 -had been given for loans that were 


themselves taken for legal певеввібу and 
zi (i) 89 Irid, Cas. 280; 89 А. 487; 21 О. W. ЇЧ, 698; 1 
PiL W. 557; 16. А. In Ј. 487; 1 19 Bom, L. В. 493; 26 . 
с.1:7.1;88 M: D. J. 14; (1917) M. W. N. 439; 44 I. 
Ay126;-22 M, L, T, 23; 6 L, W. 218, 
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were binding o2° the family.: It is om 
this ground that the learned: Counsel for 
the plaintiff mortgagee seeks to distinguish: 
the ease’ of Ram Chandra from the pras 
sept ease. We think that he has a right 
to do so and, therefore, we muat sonsider. 
the evidence on hia behalf as to whether the: 
prior mortgages of the 16th January 1915., 
and the llth Febrnary 1915 were sontracted, 
for loans that were taken for legal nesdasity:. 
The mortgage of the lith February 19153, 
as. for Rs. 200. The recital in that 
mortgage is that the money is “taken for: 
the payment of irrigation charges and. 
for private expenses... The mortgage of. 
the 16th January 3915 was for Rs, 2,300.: 
Ont of this sum Rs. 1,303.4 0 were allowed 
on а debt due on another mortgage: of 
an earlier date, namely, that of 2nd Jaly - 
1913, and Rs. 960 were paid in sash at the: 
time of registration and Rs. 33-120 
were paid prior to the registration for: 
the expenses of the execution of the bond;:, 
The bond of the 2nd July 1913 was for. 
Rs. 1,000. The resital for the neosssity: 
of the loan in the said bond was tbat- 
the money was taken for the payment: 
of irrigation oharges, the revenue and. 
meating of necessary expenses. We have, 
to see whether the reaitals: 
in the, bres boads just mantioned, to the 
effest that the money was borrowed for- 
the payment of revenue, irrigation eharges 
and necessary househo'd expanses at different 
times, 4, e, between 1918 and 1915, are 
made out by the evidenee on behalf of tha: 
plaintifi-mortgagee. Threa witnesses have. 
bsen examined on hia behalf, namely, Rahim- 
ullah, Sagar Mal and Balwant Singh., 
and Balwant Singh do. not 
say how they eame. to know that the 
monay was taken by Ramman Singh on, 
different dates for either the payment of 
revanue or the payment of irrigation charges 
or for  neeessary expanses of the housa... 
The same remark applies to -Rahimallah . 
the Patwari, In fact on oloser examina-. 
tion of the evidense of these three: ‘Wifnesses . 
the inference seems -to be inevitable that. 
their knowledge as to fhe objects of different i 
loans on different dates is based either - 
upon ths statements of Ramman Singh . 
made at the time of obtaining the, 
loans or on the recitals in the different... 
bonds, The evidenes of the witnesses for .. 


“the son of the mortgagor, 
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the plaintiff-mortgagee ‘dobs ` not, in our. 
opinion, prove that theloans taken on the 
2nd July :1918, the 
and the llth February 1915, were taken for 
what: is'ealled in the Hindu Law " legal 
necessity. " "The gum of Hs. 2,874, -there- 
-fore, out’ of the consideration of the bond 
in suit does ` поб. stand ' proved to ‘have 
been taken for legal necessity.’ The -antese- 
dent debts for whieh it; was taken have 
not been proved to have been such as would 
bind the family or tho family property. The 
balanse of Rs, 925 which was paid in cash 
at the time of registration to Ramman Singh 
is said to have been taken for ‘the pnurehase 
of oxenand the building of a house.'. There 
is some,.evidenca' of а very vague nature 
to: show - that Riamman Singh - had baen 
building a house for some years. The-eon- 
tention on’ behalf.of his son is that Ram- 
man Singh had been extravagant’ and has. 
bean building a hous3 -bayond his ‘means 
and іп вовЬ в ease any sum borrowed by 
him for the sonstruction of a house eannot 
be: taken to -ba for tbe benefit of the family. 
In any ease we find no reliable evidenca on 


the: record: to make us hold that the sum of :. 


E: 925 was taken: either for the purchase 
of oxen or for the eonstrustion of a house, 
Under these oircumstanses ‘it is quite clear. 
that the son is not bound by the mortgage- 
debt- in suit nor 'is the family property 
bound. The plaintiff-mortgagee hae, how- 
ever, his personal remedy against the mort... 
&agor for the amountdu» on the mortgage, 
of the 2nd Novembsr 1916. Wa would also 
remark here that the defendant. appellant, 
bas failed to 
prove that Ramman Singh, his father, is a 
man of-immoral sharacter or that any of 
the loans taken by. him, i is -tainted with im« 
morality < 3 

* We, therefore, allow. the зр and modify 


. the desrea of the Court below by' desresing 


the claim of: the plaintiff-mortgagee, f. e., 


, Ganga Sahai for-the sum -of Rs, 6,153-9.0 


against Ramman Singh personally. The 
claim of Ganga Sahai to bind the family prop- 
erty is disallowed and the decree of the lower 
Court against the family. property is: set. 
aside, As to costs Ganga. Sahai is allowed 
full -costs throughout’ ineluding fees іп. this 
Court on the higher seale against Ramman 
Singh. Oosts are allowed to Ranjit Singh 
also both for this- Oourt -and the Court 


16th January.1915,: 


below against Ramman Singh. The decree 
will carry interest at the rate of 6 per sent. 
-per annum. : 2 


е А 


- We 0. А, й " Л Е Ы 
En з . Arpeal allowed, 


MADRAS HIGH’ COURT. 
, Ош Revision PETITION No. 774 
З оғ 1920. ` 
December 9, 1921. 
| Present :— Mr. Justise Oldfield. 
Tar MUN .OIPAL, COUNOIL OUDDA. 
+ LORE, ву its OHAIRMAN—Penmtoxen 
t6rsus 
T, M.PANCHAPAKESA AIYAR' 
RESPONDENT. 
Master and servant—Engagement by me for 
definite period—Abrupt absence—Salary for. working 
days—Damages to master. З 


"Where a servant is employed on в certain monthly 
salary fora definite period he must be taken to have 
-heen engaged by the month and if he absents 
himself abruptly in the middle of a month without 
giving any ‘notice, he is'not entitled to any salary 
for the: portion of the month for which he worked, 
[p. 768, col 2.] 

Boston Deep Sea Fishing Oo. v, Ansell, (1888) 89 Ch 
D. 339, 69 L, T. 345, Mapleson v. Sears, (1911) 28 T. 
L. R. 80; 105 L. T. 689; 56 В. J. 64, Dhumee Behara v. 
Sevenoaks, 18 О. 80; 11 Ind, Jur. 28: 6 Ind. Dec. (N. s.) 
.551, Aryodaya Spinning and Weaving Company v. Siva 
Virchand, 9-Ind, Oas. 348; 18 Bom. L. R, 19, relicd 
проп, 

Chokalingam Mudaliar v, Mahomed Sheriff, 17 Ind. 
Oas. 894; 28 M. L. J.-680; (1912) M. W.'N. 1212; 12 
M L, Т, 694 and Cutter v. Powell,-(1796) 6 Т. В, 320; 
101 В. R,573; 8 R. R. 185; 2 Sm, L. (llth Ed.) 1, 
distinguished. 

A master is entitled to damages for undergoing 
mental worry and extra’ labour on ‘account of the 
sudden absence of his servant. (p. 769, col. 1.] 

. Petition, under seetion 25 of Ast IX of 
18:7, -praying the High Oourt to revise a 
‘decres of the Court of the Distriet Munsif, 
Onddalore, in Small Oause.Suit No. 2660 of 
1919, 

Mr. 8, Muthiah Mudaliar, 
. tioner, 

Mr.. K, V. Besha Aiyangar, for me Respond- 
.ent. 

JUDGMENT. — This petition ia idee reyi- 
Bion of the decision of the Distrist Mansif of 


Onddalore in Small Cause Suit No, 2660 of 


for the | Foti- 
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:£3919. Та that ease the plaintiff sued the 
; Sehool Committee and the present petitioner, 
‘the Cuddalore Municipal Qounsil, as responsi- 


: ble'for the sehool, for his pay as a master ' 


therein; alleged to be due from the Ist to the 
'16th of Desember 1916. The facts are that 

the plaintiff absented himself abraptly from 
service іп · the sehool without giving ade- 
‘quate, - or, indeed, any notice on the ‘15th 
instant. "The question is whether he forfeits 
his pay for the portion of the month for 
whieh he worked, on the ground that the 
contrast with hitn was for service by the 
month, or whether he is entitled; to pay 
for the days on which, he worked, on the 
ground that he should be paid at a daily. 
rate. 

‘The evidence regarding the contrast be- 
tween the parties is contained in. Exhibit I, 
the agreement made when the plaintiff 
entered servioe.in 1916. It sets out that he 
is to be paid Rs,.55 per month and he binds 

"himself to serve the institution during the 
` whole of the eurrent’ sehool year. There is 
no suggestion in this case that the relatious 
- between the parties are subjest.to any special 
eustom of the profession. 

Reading- Exhibit I, it seems to me ‘that the 


in “the absenee of any special custom or: 


` evidenee of a particular contrast, he must 
be.taken .to- have been engaged -by -the 
month, 

What then is the law to be applied? The 
plaintiff haa relied on Ohokalingum Mudaliar Ve 
Mahomed Sherif (1) in support of the con- 
tention that a servant in India, who quits his 
master’s servisə before the expiration of the 

. contract period,.is entitled to be paid for the 
‚ full time he works under the master, less any 
damages whieh may be allowable; and to 
- defendant's claim for damages in this ease Е 
shall refer later,  Referenoe at present.con: 
fined to the plaintiff's elaim, it was held in 
.that decision that the English Law was not 
the law in India, with reference particularly 
‘to sestions 39, 64 and 65 of the Oontraet Act 
and to illustration (c) to the last mentioned. 
There. is no referense in the judgment to any 
resent Indian authority as supporting this 
-eonclusion, and there is a referenca to deei- 
sions of the Bombay and Oaleutta High 


(1) 17 Ind. Cas. 894; 28 M, L. J. 680; (1912) M. W. 
MN, 1212; 12 М, І, T, 694, 


Љо 16. 


Courts, whieh. follow, the idé of Bnglieh Law, 
to be presently. referred;to. The only. Eng- 
lish ease dealt with is: the old authority 
Outter .v. Powell ; (2), --That ease, ! however, 
it is clear, was desided mainly with: raferenca 
to the spesial incidents of the special law ap- 
plicable to the servant or seaman ; and better. 
assistanca із to he derived from the several . 
English -cases to whieh I shall some. The 
referenca in the judgment in Ohohalingam 
Mudaliar v. Mahomed Sheriff (1) to section 
65 of the Contrast Act and the illuatration 
thereto is, with.all raspeos, of questionable 
eorreotness. For neither in the case then 
under disposal.nor, in the present ease was 
there any rescission of the eontrast by the 
party aggrieved by its braash.and suah a 
xeaoisBion is explicitly raferred to in the illus. 
tration and is essential to the applisation 
of the section itself since such applisatiou 
is possible only when the өоцігасі has 
besome void. The Haglish Authorities. ол the 
other side, Boston Deep Sea Fishing Co. 
v, Ansell (3), Mapleson v. Sears. (4), ara olear ; 
espesially the judgment of Lord -Justion 
Bowen in the first mentioned, :In-India there 
is Dhumee Behara v. Sevenoaks (5).and also 
Aryodaya Spinning and Weaving Company v. 
Siva Virohand (6) desided оп һе same 
prinsiple although without explicit referene 
: Following’ those authorities, I hold 
that the plaintiff is not entitled to the pay- 
ment claimed, His mit, therefore, fails and 
must he dismissed with. ooste. | 
Tha defendants have made a  slaim -of 
Ез. 50 оп assount of damages, Tne lowar 
Oours has dealt. very shortly with it allow- 
ing only Rs, 2 on account of the cost of 
holding a re-examination,. which was neeessi- 
tated by the plaintiff's desertion and observ. 
ing; "The defendantg-do not say how they 
arrive at.their elaim"' ; that is ineozrect, For 
in the written statement paragraph 5, the 
2nd defendant pleaded that plaintiff must 
pay damages, on account of the impossibility 
of finding a proper subatituta:for him for 


(2) (1795) 101 E. Yn 673,0 T. R. 920; 8 R, й, 185; 
2 Sm, L, О. (Lith Hd,) 1. ~'e • 

(8) (1888) 89 Oh, D. 339; 59 І. Т, 845. 

. (4) (1911) 28 T, І.Е, 80; 105 L. T. 639; 66 S, J. 
„® 18 0 


‚ 80; 11 Ind, Jur, 28; 6 Ind..Dec, ES 


Mn 9 Indi Cos, 348; 13 Bom. L, 8:19,  . ui 
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the rest of the year, the result being ‘addi- 
tional labour and mental worry to the exist» 
ing staff and the managing body and on assount 
of the. trouble and expsnss involved: in 
holding a'fresh examination, No doubt, on 
assount of the · re examination, the Head: 
master of the School, defendants! witness, did 
depose that thé oost incurred had been 
Rs, 2 or 3., It: is ‘not, however, to bg.sup. 
posed that, this wag ‘anything more than 
the mere cost of paper, stationery and the like, 
since ‘it is insoncaivable that the skilled. 
labour. involved in: examining ввіөпоз papers 


could be adequately remunerated by во little, . 


As, regards the worry to the Head-master 
and the extra work imposed on him, the lower 
Court beld that suffisiently proper efforts had 
not besn made :to' mitigate the damage by 
engaging à substitute. The Head-master'’é, 


IÑDIAN Oasis, 


Y 
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inel to plaintiff in their hands. On ace 


„Sount of the extra labour involved in hold- 


ing a second examination, I award Ез, 15 
to the defendante. They will have a deerse 
for that sum instead of for Rs. 2 from 


ч ‘defendant No. 2 with ‘costs in both Courts 


against the plaintiff, 


M. 0. P, Petition allowed. 





PATNA HIGH COURT. 
APPEAL FROM AppecnaTs Drorns No, 982 
or 1920, e 
Отг, RgvrstoN No. 79 ок 1911. 
' February 9, 1922. 
Present :—Justise Sir, Jwala Prasad, Kv, 


: Firm SANEHIRAM-BAIJNATH AND OTHERS 


evidence, whish is unsontradiated and is по}. 


eross'examined too, is that he ‘made attempts 
to engage;one: which were  unsucsessful. 
It is impossible to assept the lower Court's 
oonelusion. on this point. No member of the 
managing body has given evidence as regarda 
the worry sustained by it.: Тае Head-master 
says that: he did the. plaintiff's work' апа 
was proinised by the. management that :ha 
should -have tha plaintiff'a pay.. Bat that 
pay: has of eourse not bsen disbursed tothe 
plaintiff, and is available for the Head-master 
and: по о1аїт оп this ascount can bs sustained. 

As to: the worry. and anxiety the Head master 
has said nothing. But the presumption that 
he saffered.from them ia irresistible, sinae it 


' is impossible that, being responsible for the 


> 


work of the sshool, he would.not: be : grava- 


"ly soneerned at the failure of. the arrange- 


ment for its work whieh so far has bsen 
in fores. On this- point the lower Uourt has: 
said: nothing. : 

In these oircumstancas® the lower Oourt’s 
decision on the question of damages eannot 
be acsepted, At my suggestion, the 


learned Vakils on both sides, 'to save. their" 


elidats the expense and trouble of aremand, 
have agreed to leave the assessment of daim. 
ages to me. 
of plaintiff the Head-master, no doubt, suffered 
anxiety; but he is not suing and it is not 


shown that the ‘defendants will ba under any. 


obligation. to eompenstte him for that or 
for the extra work' of өп ordinary charao- 
ter imposed on him, for ‘which they have 
already: funds.in the. shape: of рау not diss 


ME 


On assount of the absenes ` 


©- —DEEFENDANT8 —A PPA LLANTS 
versus 


. SURAJMAL MABWARI—PLAUTIFF— 


Я - :  RESFONDERT, 
Contract Act (IX of 1872), з, 80——Constituents of 
wagering -contract— Speculation, 


· Speculation does not necessarily involve в contract 
by way of wager; to constitute such a contract a 
common intention to.wager isessential, It is neces- 
sary to show that both parties intended that no 
delivery or acceptance shall take place and agreed 
thatthe mere difference between the price at the 
time of the bargain, and the price at some later time 


. Shall bé-paid, but if only one of the parties intends 


that no delivery shall take place the contract is not 
vitiated. [p. 771, cols. 1 Ф 2.] 

. Kong Yee Lone $ бо, v. Lowjee Матев, 29 0. 461; 
28 I. A: 289; 8 Sar. P. O. J. 101; 50, W. N. 714; 3 
Bom. L. В 476 (P. С.', referred to. 

Firm of Lal Chand-Gela Ram v. Nathu Ram, 86 Ind. 
Cas. 48; 74 P. L. В. 1916; 226 P.W B. 1918 and 
Bhagwandas Parasram v. Burjorji Ruttonji Bomanji, 
44 Ind. Cas. 284; 42 В. 373; 45 І iA. 29; 23 M. L. T. 
208; 84 M. L. J, 805; 4 P. L., W. 229; 16 A. L. J. 241; 
27 C. L, J. 858; (!918) M. W, N. 316; 22 О. W. N. 625; 
20 Bom, L. В. 561; 7 L, W. 577; 11 Bur. L. Т. 241 
(Р. O.),' considered and relied оп, 


Second appeal and application against the 
desrea of the Subordinate Judge, Ranchi, 
dated the 22nd November 1920. 

Messrs. H: Nand«eolyar aud, a. 0. Pal, for 
the Appellants, ' 

Mr B. N. Mitter, for the Respondent. 

JUDGMENT.—The defendants have filed 
this sesond appeal No.-982 of 1920 as well 


‚аа an applieation їр revision No, 79 of 1921 


„recovery 


against. the desree passed against them on 
the’ 22nd November 1920 by the Suborli- 
nate - Judge of Ranchi, reversing that of the 


x: Munsif, dated the 23rd January 1920. 


The : : plaintiff ` sued 
“of Ra, 


the defendants for 
462-8:0 besides interest. 


А 
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Rs. 512-5-0 on ascouut of a breash of eon- - 
The suit: 


trast caused by. the defendants. 
was of the nature sognizable ' by a Oourt 


. of Small Causes and* as such the second 


appeal to this Court is: barred by seation 
102 of the Code of. Civil Prosedure. 
sesond appeal is, therefore, insompetent and 
must be dismissed. 


‚ This Court ean entertain the Civil Revision . 


Ko. 79of 1921 only uuder sestion 115 of 
the Code of Civil Prosedure, that is, upon 
the. grounds mentioned in. that section 
affecting the jurisdistion of the Court’ below 
or showing that the Oourt acted’ in the 
exereise of its jurisdietion illegally or with 
material  irregulerity. Mr. 
appearing on behalf of the defendants, says 
that the, sontract alleged by the plaintiff, 
upon whieh his sation is founded, ia “by 


. way ОЁ wager”, and that “such в guit is not 


entertainable Бу · reason of sestion 30 of the 
Indian. Contrast Act (IX of 1872). That 
sestion runs ав: followa:—' Agreements 
by. way, of. wager are void and no suit shall 
be. brought for resovering anything alleged 
to bs won on any .wager, or entrusted to 
any person to abide the result of any game 
or other uneertain event on which any 
wager is made.”. The‘present ease as laid in 
plaint was that the . defendants entered into 
a sontraet with the plaintiff on the 14th of 
October 1918.to supply to the latter- at 
Ranchi 100 maunds of fine sargunja ‘(oil 
seede) on. the l6th of. January 1919 at 
the rate -of в, 4.14.0 per таппа and- the 
plaintiff agreed .to.purehase: the same at 
the said rate; that the defendants "did 
not deliver” to the plaintiff the oil seeds 
in aecordance with the aforesaid sontract, 
and just after the expiry of the due date, 
the 16th of January 1919, the plaintiff 
Berved а notise upon the defendants on 
the 19th of January and subsequently 
another notice on the 13th of February to 
deliver to him the goods in question, fail- 
ing which to pay the difference in value, 


' But the defendants did- not reply to the 


said notices, Consequently, the plaintiff 
suffered loss whieh he estimated at the 
differenee. in the contrast priso and the 
price prevailing on the due date. The suit 
Was inatituted on the 25th оғ February 
1919, The defendants denied the contract 
and also, pleaded that the  eontraot was 
illegal and the plaintiff was not entitled. -to 


_ANDIAN бав, 


The 


Nandkeolyar, 


(1978 


resover the difference in pries by reason of 
section -30 of the Contract Ast. '' 

The prinsipal issue raised at the trial was 
whether the contrast was illegal and void on 
account of the same being a wagering contract 
оп]у. . The Munsif answered this inthe afficma- 
tive. The learned Subordinate Judge differed 
from the Munsif and held that the 
sontract was a, valid one and was not 
wagerous аз was pleaded by the defendants. 
Both the Oourts below, in arriving at -this 
divergent view, referred to the  evidenee 
and eirenmstances of the case. The Munsif^ 
drew an inferense from the consideration of 
the various eireumstanses:set forth’ in his 
judgment, that there was no eontract of sale · 
but only an agreement. of bargain upon 
the Anctuating price of the oil-seeds. The 
learned Subordinate Judge has also referred 
to certain ;sironmstanses and the evidense 


‘in the case in support of his view.: He 


says: "In the present case it isin evidense 
that sargunja seeds whieh are localiy pro- 
dused, are often sold and  pürshased in 
the local market, The appellant pressed 
for aetual delivery of 100 mannds, failing 
which he demanded the. differénee bstwaen 
the contrast prise and the market rate: 
He had dealings in sargunja and eannot: ba 
held to have intended to posket the profit 
without astualtrausfer ofthe goods.” Hora 

the contrast was with respest of 100 maunds 
of oil seeds at the rate of Rs. 4.14 0 а maund, 

that is, the contrast was with respeet to a 
sum below Rs.-500. Both -the plaintiff and 
the defendants have firms at Ranehi, and 
deal in grain. The plaintiff in his evidenee 
stated that Һе earries on trade to the value 
of °з, 10,000. ' Considering this eirsum- 
staneo the learned Subordinate Judge held: 
that the contract entered into between the 
parties was not Wəyond the means of the 
parties, and it sannot be said to be ‘too 
extravagant to -be "eapable of eompliance” 
or the parties never intended to sell and 
deliver the goods but to profit by the differ- 
ence .of prise on aesount of the rise and 
fall of the market. Thus he distinguished ` 
the present ease from that eovered .by the 

desision of. their Lordships of the Privy 

Oounsil in Kong Yeo’ Lone & Oo. v. Гошев: 

Nanjee (1). In that casa thoir Lordships 

found that the eapital of the fira was а 


(1) 29:0.-46t: 23 T. A: 239: 8 Sar Р, C, J, 101; 50, p 


W. N, 714;8 Bom, І, В, 416, (P. C.), 
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trifle more than a lakh of rupees aad. the. 
eost of the gocda sovered by..the contrast 
would be that amount multiplied five 
hundred fold. Their Lordships. observed: 
“Tt is possible for tradera to sontemplate 
transactions so far. beyond. their basis „of 
trade, but it is very unlikely, In point 
Qf, fact they never 
they called on to complete any one of , the. 
ostensible transactions, The.retionel infer- 


enae.is that neither . party ever intended: 


completion.” From these data their Lòrd- 
ships of the Privy, Council, say : “It is 
` unreasonable to draw -any other conelusiou 
than that the deseription: which the larger’ 
promissory. note gives of, the sonsideration 
for itis the eorrect one. It is for ‘difference 
on rice’, not, as now aontended, for the 
prise .of rise resold by the 
the defendants.” In the present osse the, 
means of the parties are, as observed 
above, not so trifle, and the contrast entered 
into by them was rot exorbitant and 
extravagant. The intention of the parties 
was that.the goods world be delivered as 
the pleintiff expeeted it, ingsmueh as just 
after the expiry ofthe due date he persistently 
demanded the defendants to deliver the goods 
io him. Similarly, the ease of Firm of Lal, 
Chand Gela Rom:v. Nathu Ram.. (2) -was 
desided upon the fasts and .sireumstanoss 
of that oase. His Lordship, Shadi Lal, 
. J., observes.: "The mode of. entering into 
these transactions, as set out in the judg- 
‘ment of the lower Oourt, the fastof their- 
value being far beyond the means of -` the: 
parties, the absense of any attempt to com- 
plete any of the transactions: and other 
eirenmetances warrant the  inferenee that 
the agreement in question was поб а com- 
mereial transastion, but a ‘wager, pure and 
simple.” The plaintiff, no doubt, as observed 
above, , expected that the goods would | be: 
delivered to him and he entered into the 
‘eontract with that expestation, and not only 
jn the hope of making some profit upon 
the difference in prise. The defendants. 
might or might not have intended to, deliver 
the goods, but that would not make the’ 
contract as a .eontrhet df wager. In order 
fo bring a eontraet under seetion 30 of 
the Contraet Act. it is necessary to show 
that both parties intended that no delivery 
i2 36 Ind. Oas, 48; 74 P. L.R. 1916; 226 P. W, Re 
2916 


` INDIAN CASE, 


sompleted nor were. 


plaintiff to` 
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ог aaeeptanoa shall take place and. agreed 
that the: mere difference between.. the price 
at the time of the*bargsin and the prise 
at some: later time shall be. paid; but i 
only one of the parties intends ‘that no 
delivery shall take place the sontrast is not 
vitiated. In tha present case at best: the 
defendants only might.not have intended 
to deliver the goods ; but the plaintiff, oh 
the other hand, did enter into the contrast 
with the intention ofenforeing the delivery 
of the goods. This hasbeen, made selear by 


‘the latest; pronounsement of their: Lordships 


of the Privy’ Conneil іп the ease of Bhagi 
wandas Parasram v. Burjorit Ruttonjt Bomanjt 
(3), where their Lordships held. that 


. speculation does, not nesezsarily involve a aon- 


tract by way of wager, and to eonstitute auch 
в sontract а common intention to` wager-is 
essential, Even if one party to a sontract 
were a speculator who never: intended * to 
give delivery, and that fact was known to 
the other party, yeh in the absense of any 
bargain or understanding, express or implied, 
that the goods wera ‘not -to be delivered, 
that would not sonvert.a sontract, otherwise 
innocent, .into & wager, nor would the 
mere fast, that as to the greater part of 
the goode there was no delivery but an 
adjustment of elaims, vitiate the transaction, 

My attention has been drawn to a nume 
ber of. authorities in both ways, but -each | 
case was decided upon its own case. Tha 
Court below was, therefore, entitled to draw 
& legal inference from the facts set forth 
by it that the eontrast in the present easa 
was а valid and legal sontracó and was 
not affected in any way by section 30 of 
the, Indian Contract Act. There was no 
want of jorisdiction in the Court below nor 
has the decision been arrived at in any 
irregular or illegal manner. Ii iw & question 
only of the difference of opinion between 
the Courts below. "Therefore, the defendants 
are not entitled to invoke the revisional juris. 
diction of this Court to set aside the decree 
passed against them. - zu 
‘Phe Court below has, however, failed to 
exercise the -jurisdistion vested in it in nob 
desiding Issues Nos, 4 and 6 raised in the 
Туйа1 Court. Those issues are;— 

(3) 44 Ind, Cas. 284; 42 B. 878; 45 I.A. 20,28 M. І, 
T. 208; 34 M. L. J, 305; 4 P, І, W. 220,16 А.І, J, 2414 
27 0. L. 7.7858; (1918) M, W, N. 815; 22 0, W. N. 
(P0) Bom. L. В. 561; 7 І, ү, m 11 Bur. In T 214 
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“Are the defendants, Sukhdeo and Nand 
Lal, minors and ean the suit prosesd 
against them in this formP” ({esue No. 4), 

i ‚ “То what relief, if any, is the plaintiff 

entitled’? (‘ssue No. 5). 

The contract is said to have been enter. 
ed into between the plaintiff and defondant 
No 1, Neither in the plaint nor in the 
. evidenca is there any referense to the 
other defendants having entered into. any 
вопітае with the plaintiff. The Court 
below has not given any reason for making 
his decree agéinst the defendants other. 
than defendant No. 1. Two of the defend- 
ants are minors, and no ‘reason has been 


given by the Court below ав to how these 


defendants are bound by the contact cet 
forth by the plaintiff. The desree passed 
against the defendants other tban defexc- 
` ant No. lis illegal and without jurisdiction. 
` The Trial Court held that the contrast wes 
illegal and the plaintiff was not entitled to ers 
force it against ару ofthe defendants, Oonse+ 
quently, 16 was not necessary for that Court 
to ecme to a definite finding upon legues 
- Nos. 4 and 5. The learned Subordinate Judge, 
while holding that the contraet was proved, 
ought to have gone further and held to what 
relief was the plaintiff entitled ard against 
which of the defendanis, "This he failed to do 
and, therefore, the deeree passed by him is 
liable to'be ret aside in revision as against 
defendants Nos. 2 to 5. 


The ‘deeree of tbe Court below is oon- 


firmed as against defendant No. 1 and is 
set aside as against the remaining defend. 
ants, In' the circumstanees of the ease 
eaoh party will bear his own sorts. 

W. 0. А, Decree confirmed, 





LAHORE HIGH COURT. 
От MiscELLANROUS PETITION 
No. 227 or 1922. 
. , May 15,1922. 
Present :— Mr, Justiee Onmpbell, 
Мкввка, PRAGJI SOORJL. Ax» Оо. 
‚ок BOMBAY —DEFENDANTE— 
А . , PETITIONERS 
$ versus 
." Микввв, KALU MAL-SHORI MAL 
AND Co, ‘or AMRITSAR—PrAINTIFFS— 
o0. ReeroaDents., 75. 
Qivil'ProcedureMCode (Act V of 1908), аз, 22, 28, 


t 


(3), 15\—Traasfer to Original Side of High Court- 
Grounds for transfer—Convenience. 


. Sections 22 and 28 of the Civil Procedure Cod 
deal with cases where a party to a suit instituted i 
a Court subordinate to an Appellate Court wishes t 
secure the transfer of the suit to another Cour 
subordinate either to the same Appellate Court ort 
the same High Court or to another High Court. The 
do not provide for a oase where, transfer to th 
Original Side of a High Court from a Court subord 
nate to another High Court is desired.[p.,773, col 1. 

Jawahir Kumari Debi v. Naresh Chandra Bose, 5 
Ind. Cas 649; 1 P L. T. 889, referred to. 

Kedarnath Mondal v. Ganesh Chandra Adak, 12 C 
W., №. 446, distinguished. $ 

Hindustan Assurance and Mutual Benefit Societ 
Lid, v. Mulraj, 27 Ind. Oas. 455; 27 M. L. J, 64 
approved of, : 

"The right of a ‘plaintiff to institute a suit in 
Court in which the law permits him to sue should n: 
be interfered with by the High Court in exercise of i 
extraordinary jurisdiction unless the suit is brougl 
in bad faith for the purpose of working injustice t 
which the defendant would not be subjected if th 
suit were brought in another competent Court. E 
776, col. 2.] 

Jawahir Kumari Debi v. Naresh Chandra Bose, E 
Ind. Сав. 649; 1 P. L. T. 389, Hindustan Asswran 
and Mutual Benefit Society Ltd. v. Mulraj, 27 Ini 
Cas. 455; 27 M. L. J. 646, relied upon. 

Inayatullah Khan v. Nisar Ahmad Khan, 65 In 
Cas, 782; 20 A, L, J. 118; 44 А. 278; (1922) A. I. 1 
(A.) 65, distinguished. А JUS d 

{Case-law discussed.) 

The mere fact that it would be convenient to 
defendant to have the action tried in another Cow 
is nosufficient reason for a High Court to force tl 
plaintiff summarily out,of a Court in which he 
entitled legally to sue and to deprive him, of tl 
sum expended by him on Court-fees in a proceedir 
for which there is no provision in the Code of Cis 
Procedure and by the application of inherent powe 
not utilised in practice except for the purpose 
preventing or remedying grave abuse.[p. 776, col. 2 


Petition, under sections 22 and 23 (3 
Civil Prosedure Code, to stay the suit | 


. Mesars, Kalu Mal-SboriMal and Oo., Amri 


sar, plaintiff versus Messrs. Pragji Soorji ат 
Co., of Bombay, defendants, pending in tl 
Court of the Senior Subordinate . Judg 
Amritsar, and to have the plaint returned: 
the Plaintiffs-Respondents in order that i 
the latter will think it proper the said plaii 
may be presented in the High Court : 
Bombay. р 

Mr. Mackey, for the Petitioners, 

Mr. О, Bevan Petman, and Lala Dus 
Ohand, for the Respaudents, i 

,ORDER.—The present applieation is dı 
saribed as being made under seations 22 an 
23 (8), Code of Civil Proeedure, and is k 
Pragji Soorji &nd Oo. of Bombay praying tht 
this Court will stay a suit filed against tk 
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petitioners in the Court of the Subordinate 
Judge, Amritsar, by Kalu Mal.Shori Mal 


and Oo., Amritsar, and order the return of: 


the plaint in order that the plaintiffs may, if 
they think proper, present it in the High 
Oourt at Bombay. 

It is obvious that the two sections quoted 
are not direatly applisable, "They deal with 
cases where a party to a suit instituted in 
a Court subordinate to an Appellate Court 
wishes to sesara the transfer of the suit to. 
another OCourt subordinate either to the 
same Appellate Court or to the same High 
Oourt or to another High Oourt, They do 
not legislate for such a situation as the 
present where transfer to the Original Sida 
of a High Court from a Court subordinate to 
another High Court is desired. 

In a ease precisely similar to the present 
it was argued before Mr, Justiee Das of the 
Patna High Court, Jawahir Kumari Debi v. 
Naresh Ohandra Bose(1) that theOriginal Side 
of the Oaleutta High Court wasa Distriot 
Court subordinate to the Caleutta High Court 
and relianse being plased upon a desision by 
а Single Judge of that Court’ reported ан 
Kedarnath Mondal v, Ganesh Ohandra Adak 
(2). The point wes left undesided, the 
petition being rejected on other grounds, but 
Mr. Justica Das evidently waa not impressed 
by the argument, In Kedarnath Mondal ү, 
Ganesh — Ohanira Adak (2) it waa 
held that when a High Oourt exersises 
its Original Civil Juriadistion it comes within 
the definition of a District Court as eontained 
in the Code of Civil Proreiure for purposes 
of the Inventions and Designs Act V of 188s, 
It was not said, however, that a High Court 
on the Original Side ia a Court subordinate to 
itself within the meaningeof gestion 23 of 
the Code of Civil Procedure, and the contrary 
was rnled by the Madras High Court in 
Hindustan Assurance and Mutual Benefit 
Society Lid. v. Мита) (8) where one point 
was direotly in issue, after consideration of 
the terms of sections 2 (4) and 3 of the 
Code. It seems to me impossible to hold 
other wise. 

Mr. Petman, who* oppeses .the petition on 
behalf of the respondents admits, however, 
that this Court has the power, iu oxereise of 


(1) 57 Ind, Cas, 649; 1 P. L. Т, 889, 
(2) 12 C. W, N. 446. 
(8) 27 Ind, Cas. 465; 27 M, L. J, 645, 


its inherent jurisdisbion, to grant the peti- 
tioner the relief fore whish he asks by an 
order of stay, but contends that to obtain so 
exeeptional a remedy the petitioner must 
make outa far stronger ease than would give 
him a slaim to an ordinary transfer and 
must prove that the suit instituted in 
Amritsar із an abuse of the process of the 
Oourt. Mr, Mackay, who appears for the 
petitioners claim that the ordinary ordterta 
should apply by which questipns of transfer 
are decided by Courts empowerad to do ao, and 
also asserts that the euit ів purely vexatious 
and has keen filed in order to harass and 
annoy the petitioner and to serve asa means 
of extortion. 

The substansa of the 
follows :— 

On the 8th November 1920 the parties 
entered into a partnership at Bombay for 
trading in dyes, spiees, and asafcetida at 
various places in India, On the 27th July 
1921, the partnership waa dissolved under 
a written agreement by whieh the status guo 
ante the 8th November, 1920, was to be 
restored, the defendants were to accaunt for 
and pay to the plaintiffs their shara of the 
proceeds of all saler, and to make over their 
sbare of goods. in stosk at Bombay and other 
statione within eight days, and the parties 
were to ba entitled to account to the 
partnership and on such assounts to pay.and 
receive interest on the eapital at annas 10 
per cent, per mensem, The defendants had 
failed to rander accounts on demand or to 
deliver unsold goods within the atipulated 
period. Hence a decree was sought for (a) 
rendition of full aseounts, (b) payment of 
monies found due on the said acsounta, (c) 
Ез, 5,000 the price of unsold goods not de- 
livered, and (d) Rs. 50,090 damages for late 
delivery of unsold goods. Raliefs (a) and 
(b) were valued at 7 lakhs of rupees, 
; The petitioners admit that the respondents 
by reason 'of their having a branch in 
Amritsar, were entitled to sue at that place 
but théy deelare by affidavit that both partiag 
have large businesses in Bombay; that the 
petitioner’s business is а one man businesg ; 
that their business in Amritsar ig managed 
by & paid servant; that the partnership wag 
made in Bombay; that all the books of the 
partnerships were kept and arein Bombay ; 
that two of the sons of the defendant firm liya 
in Bombey and manage the respordent’s busi. 


plaint is as 


T INDIAN АБЕ, 


. PRAGJI SOORJI @ 00. OF BOMBAR Y, KALU MAL-SHORI MAL!& 00, OF AMRITSAR, 


пева theré;that one of them wasthe manager of 
the. respondént/s side of the partnership; that 
allthe arrangements for dissolution were 
mede in Bombay; that the :terms-of dissolu- 
tion were settled by sorrespondense between 
Bombay Solisitors; that’ witnesses and volu- 
minous account books will have to ba brought 
to-Amritgar from Bombay; that the sole 


. proprietor of the petitioner firm sannot leave 


Bombay and has no-one to depute for the 
conduct of the sase at Amritsar. : Tha 
whole eauss of aetion arose in Bombay: 
and that no legitimate advantage can asorne 
to tha’ plaintiffs-respondents m a ‘trial of 
the suib in Amritsar. 

In" the sounter-afidavit filed by the re- 
spondents’ agent it is. admitted that the 
potitioner’s branch at Amritsar is managed 
by a paid servant; that the partnership was 
made in: Bombay and. the dissolution agree. 
ment signad' there, It is denied that two of 
the sons live permanently in Bombay, and 
that one of them -managed the partnership 
business. > 16 is asserted that the sons divide 
thbir ‘time: between. a number of branshes 
of: the: respondents’ business. and that 
the- Bombay’-braneh is managed ab times 
by. paid? servants, It is eontended: that 
the’. petitioners shave ‘aompetent " “agents 
who*can ‘sonduct the sase at Amritsar, 
that’the Bombay witnesses can be examined 
Ђу:. cotamission; and :that the accounta ‘at 
Bimbay eannot be voluminous sines the 
partnérship:lasted’ eight months only. ‘It'is 
аваіва: һа the whole ‘sause of ;astion arose 
at Bombay and 'is asserted that deliveries 
of goods in respest of whieh damages sre 
alaimed took ‘place’ at‘ various other plases. 
Т6 is asserted further that the.plaintiffs have 
the right to'seleet the forum of their suit, 
that the-suit is a^ bona fide one, thet their 
present head-offico is at Amritsar, that transfer 
to Bombay would entail great loss and. bard- 
ship'to the plaintiffs, that the plaintiffs 
would. have to take their booka toBombay and 
that thay would lose Rs. 3,000 paid in Oourt- 
fees at Amritsar and also fees paid to Counsel 
on the same place. > 

-In amplification of the alius Mr, Petman 


i has argued tbat delivery of goods in terms'of 


the:dissolution agreement had бо: Бе made 
at a large nuimber of branches all over: India 


‘some of which are near enough to Amritsar 


to enable witnesses to attend there personal- 
ly; that in any ваве a large number of som- 


missiona will have to issue; that ё 
want а statement of aseotinta, not 
books, and the’ books will only 
examined if there is a ehalleng 
ease they сат be examined at Bo 
the original books of the branch: 
sumably at those ‘branches; that: 
reason to suppose that there will 
number of witnesses from Воп 
that the Solieitors’ letters proba 
admitted and nead not be proved: t 
of litigation to the plaintiffs will 
at Bombay than ‘at Amritsar 
although the agreements we 
into: at Bombay there is no di 
their terms ‘and the plaintiffs « 
what is апе’ ёо them under tl 
In reply Mr. Mackay points 
the plaintiffs’: affidavit is not swe 
sohally by" L. Nathu Mal,the a 
of the plaintiff's firm, that i 
Besounts are more likely to be 
now than at the branches, that : 
goods'to be delivered was in tran: 
Bombay, eto, the import port, at 
dissolution, and that ‘in fact eve 
швеи with “ша partner! 
Bombay." 

“Tt will- be ssen ‘that: thera is’ 
dispute about aetual fasts b 
parties and sinse the defendants b 
filed their pleas in the Amritsar 
above’ summary “describes the si 
elearly as. ean be done’ 'ab ' t 
stage. ! 

As regards ‘the law T bold. for 
Ын given that sections: 22 and 
Ocde до поё apply to this proceed 

To determine the principles oi 
extraordinary jurisdietion ‘of: 
shonld be exercised 1 have i 
certain authorities which have’ 
before тое. `` ^ за 

(1) Shiv Parshad v. Kanhaya i 
Shah (4). This was an applisatior 
tions 22 and 23 (2) for transfer ‘of 
Rawalpindi to Delhi, 16 was lax 
there must be strong reason for 
plaintiff of his right%o bring his i 
Court in which the law allows 
desision was eited with approva: 
Shamussuddin Mahir Bux v. Firm 
homed Alidina (5)) which held tha 

(4) 54 Ind, Cas, 935; 167 P. R.' 1919. 

(5) 25 Ind, Oas. 874; 8 S. L, Б, 43; 
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shoald not, be made from one Оопгь to another 
merely on the ground that the defendant had 
all his evidense at the plase of ning of the 
second Court. ·, 


In tha fase of. this . paocounasmenk by this. 


Opurt Rabban Bibi v. Sohadra Bibi (6) a 


judgment by the Oudh Judiaial Commissioners. 


‘quoted by, Mr, Maekay ean have no weight, 
There stay was ordered and ‘the plaint was 
returned for presentation. fo a Court in 
another Provinee on the ground of what the 
Court sonsidered to ;be the real interests 
of the parties and the general sonveniense by 
their witnesses. ` 

ta (2) Harendra Lall- Hoy v. Sarvamangala 
Dabse (7).: Here the "High Court directed 
transfer under the Letters Patent to the High 
Court from a subordinate Court, beeause 
questions of difficulty arose in the suit,. both 
parties resided in Caloutta, the dafendant was 
parda.nashón and poor, all her witnesses and 
all persons who knew of the transaetions in 
suit were residents of  Caleutta or tho 


neighbourhood. and the Court sonsidered that 


to insist upon the suit being tried at the 
placa of institution. would plase inseparable 
diffisulties in the. way of the defendant, 

This саве was quoted by Mr. Mackay but 


it has several points of distinction from the’ 


present, 

‚ X8) Tnayatullh Khan у. Nisar Ahmad Khon 
(8), another саве cited. Бу Mr.. Mackay. А 
Boneh of the Allahabad Higk Court, premis 
ing.that a plaintif has “а prima. facie right” 


to deside the plaee of trial, ruled "not without, 


hesitation” on the balaneo of sonvaniense that 
a snit. instituted at Skahjabanpur shorid. be 
heard by a Oourt. in the..Central Provinees. 
Tt was а. dase sovered by section 23 (8), 
Civil Procedure Code. • A Single Bench 
ruling of the same Oourt Madho Prasad v. 
Mott-Ohand: (9) that mere convenience is not 
a ground for transfer was.dissented from. 

..(&) Jawahir Ката Debi v, Naresh Ohan: 
dra Bose (1) .referred to already.. The 
question whether the Patna High Oourt had 
power .under gestions 22 and 23 (8) to 
transfer from a Court subordinate to itself 

СЛ ө ` 


(6). 20 Ind, Oas, "58. 

(7) 24 O, 188; 12 Ind. Deo. (n. в.) 788. 

(8) 66 Ind. Cas. rn 20А. LJ. 118; 44 A. 278; 
(1922) A. I. В; (А.) 65 

(9) 60 Ind. Cas 868; 4l A, 881 17 À. L. J. тц 
V. P, L. В. (A) 162, 


3 


to the. Original Side of - the Шш High 
Üourt was left undetermined and the applic 
eation for. auch. transfer was refused оп .the 
merits, The learned Judge eonsidered the 


-real ground for the petition to. be. that it 


would be more expensive and less sonvenient 
to have the trial in the Court of ‘the 
Subordinate Judge, Purneah. He stated that 
an examination of all the cases on the point 
led to the conclusion that the Courts haye 
‘exereised their powers fo transfer auits from 
one. Court to another only when they have 
been. satisfied .that the proceedings in. one 
Court sonstitute abuse of the power of the 


Courts and that in the case before him he was 


not satisfied that there had been an abuse of 
the process of the Conrt. " 
(5) Hindustan Assurance and Mutual 


"Benefit Society Lid. v. Mulraj.(3) also referred 


to earlier in this judgment, The case. was 
the eonverse of the present .case..and the 
‘prayer was for stay of a suit for damages for 
alibel published in Madras which had been 
instituted in the Madras High Court and for 
a direstion that the plaintiff should ‘sue ina 
Court in the Punjab. It was held that the. 
plaintiffs have the ehoiee of the forum and: 


' that their ehoise should not be restricted be- 


eause the defendants may. find it, more. diffienit 
to.make their defence in one forum. than. in 
another. It was held further that the High 
Court has inherent juriadietion. to. stay any 
suit which is an abuse of the Court, and the 
application was refnsed.after eonsideration 
of the principles laid down in- certain English 
eases in whieh the question was whether an 


‘action: should proceed in England. or in 


another country..' One of the three English 
cases mentioned was Logan v.. Bash of 
Scotland (10) whieh was not disoussed. in 
detail but on which both the parties before me 


'.vely as a guide. to desision of the presóné 


application, : 

(6) Logan v..: Bank .of Beotland (10). 
The astion was brought in .Englaud ..to 
recover damages for misrepresentations in 
the prospectus of a Company of whish the 
Bank of Sootland were bankers and the Oouré 


of Appeal restored the order ofa Master in 


Obombera which had stayed proeeedings on 


i . the ground. that the action was vexatious and 


oppressive. and an abuse of the. prosess . of 
m 4 
(0) 0009) LX. В 9.1418 L. LE. в, з 1401, n 
183; 54 W, B. 270; 22 Т. I, В. 187. 
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the Courts. All the parties lived in Ssotland 
except one defendant Seott, who resided in 
London and who was held not to be а 
substantial defendant, being an undiseharged 
bankrupt. 
rise to the alleged cause of action took place 
in Saotland. The Bank of Ssotland had no 
braneh out of Scotland except one in London. 
The Company was registered in Scotland ; ita 
business was earried out exclusively in 
: Sootland; none ef its business was trancaoted 
by the London branch of the Bank; all the 
books were in the hands of the Liquidator in 
Edinburgh: and the plaintiff's affidavit showed 
that all the evidence would have to be obtain- 
ed from Seotland. 

These fasts are claimed by Mr. Maokay to 
establish an analogy with: the present case 
and to support his client's demand for an 
order of stay in the. Amritsar Court, but it 
appears to me that, as eontended by Mr. 
Peüman,as they were used and emphasized 
by Sir Gorell Barnes, who delivered the 
judgment, in order to show that the gation 
was not bona fide in England. That was the 
conelusion arrived at and the reason for the 
ation being stayed. The President remarked 
that if Soott were a real defendant and it had 
been neeessary to bring one action to join 
him and the Bank in England, the Bank 
might have had to submit; but that as Scott 
was not defending end apparently had no 
means to do so it was impossible to believa 
that he was joined beeause the plaintiff 
wished to enforce his remedies against him, 
Finally, it was pointed out that the order 
involved no hardship on the plaintiff who 
sould make his claim at less expense and 
trouble to himself in Scotland. 

There does not appear to me to Ъз mush 
` similarity between the position of Logan in 
regard to the Оопгі of Session in Edinburgh 
and that of the plaintifis in the presant suit 
in regard to the High Oourt of Bombay. 
The head of tke plaintiff firm, Nathu' Mal, 
is admitted in the petitioners’ affidavit to 
reside mostly at Amritsar and the allegation 
that he does not take an aetive part in the 
business of his firm at Bombay or else- 


where is denied. The firm admittedly consists: 


‘of Nathu Mal and his six sons, Nothing is 
said in the affidavit about four of the sons, 
and the statement that two live regularly 
in Bombay has been denied. The business 


of the partnership, the subject of;the litiga.’ 
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All the -transastions whieh gave: 


‘another competent 


` Hindustan Assurance 


{1989 


tion, is admitted.to have been carrid out 
at several places throughout India including 
Amritsar. . 

The rule to be deduced from the author-. 


ities, particularly the two most direstly 


applicable Jawahir Kumari Debi v. Naresh 
Ohandra Bose (1) and Hindustan Assurance 
and Mutual Benefit Society Lid. v. Mulraj (3), 
is that the right of a plaintiff to institute a 
suit in a Court in which the law premits 
him to sue should not be interfered with by 
the High Court in exeraise of its extraordi- 
nary jurisdistion unless the suit ia brought 
in bad faith for the purpose of working 
injustica to which the defendant would not 
be aubjested if the “suit were brought in 
Court, Here І can 
diseern no sush intention on the part of the 
present plaintiffs and all that the defendants 
have susseeded in showing is that it would 
be more eonvenient to them to bave the 
astion tried at Bombay. This is no sufficient 
reason for this Court to forse the plaintiffs 
summarily out of the Court in whish they. 
are entitled legally to sue and to deprive 
them of the substantial sum expended by 
them on Oourt fees in a prosseding for 
whish there is no provision in the Oode of 
Civil Prosedure and by the applisation of 
inherant powers not utilised тп - prastise 
except for the purpose of preventing or re- 
medying grave abuse. А 

The Allahabad roling Inayatullah 
Khan v. Nisar Ahmad Khan (8) is distin- 
guishable by the fact that it was delivered 
in а ease provided for by sections 22 
and 23 of the Code, and in so far as 
its reasoning differs from that adopted in 
and Mutual» Benefit 
Society Ltd. v. Mulsaj (8) I prefer to follow 
the latter authority, : 

The applisation is dismissed with costs. 
Counsel's fee Rs. 200. The resords will be 
returned to the Sub-Judge’s Court, Amritsar, 

Z, К, 

· Petttion dismissed, 
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RAI— Darenpaxt— 
- RESPONDENT. : 

Construction of documents—Lawalad, meaning of— 
Restraint on alienation— Pre-emption, right of, creation 
of—Hindu Law—B8uccession—Alteration of rules of 
succession. : 

The members of a. joint Hindu family effected a 
separation, The deed of partition contained, among 
others, the following, clauses:— i а) that if any one of 
the,exeoutants found it necessary to transfer his 
property. he should transfer the sameto his near 
co-sharers, and with their written consent to a 
stranger; (b) that if any of the exeoutants died 
lawalad, his property should be divided among his 
near co-sharers, and (c) that no executant should 
have the right ОЁ oreating title in favour ofa 
daughter's'son directly or indirectly. , One of the 
executants died without leaving male issue and his 
daughter sued to inherit his property: 

. Held, (1) that ‘clause (a) was a contract creating 
aright of pre-emption amongst the parties to the 
eiie and’ ‘was in no way objectionable; [p. 777, 
col, 2.] + : ре: . » 

. (2) that clause (b) attempted to alter the rules of 
succession under Hindu.Law and was as such 
unenforceable and that the daughter had every right 
to inherit the property; Гр, 777, col. 2.) 

' (8) that the word lawalad shouldbe taken to mean 
“withont male issue,” which was the usual meaning 
ofthe word and that tho distinct exclusion of a 
daughter's son from inheritance in clause (c! afforded 
additional reason for accepting that meaning of the 
word; [p. 777, col. 2.] ‘ E А 
- (4) that clause (c) was a restraint on alienation 
and as such was void. [р. 778, col. 1.] 

In the construction of а deed the essential thing 
is not” the description of the document but its 
effect. Тр. 778, col. 1.] ' 
4 Purna Bashi Bhattacharj$ v.. Kalidhan Вай Chow. 
dhuri, 11 Ind. Cas. 412; 8 A. L. J. 681; 15 O, W. N, 
698; 18 Bom. L. В. 451; 120. L. J. 1; (1911) 2 M. We 
N. 408, 38 О, 608; 10 M. L. T. 861; 21 M. L. J. 1119; 
- 88 I. A. 112 (Р. O.), referred to: 

Second Appeal, · 

‘Mr; К, K, Varma, for the Appellant. 

Mr. S. N. Sen, forthe Respondent, | 

« JUDGMENT.—The ‘facta of the suit 
out of whieh this appeal arises have been 
set out clearly in the deeision of the Oourt 
.below. The findings are that the plaintiff 
is the legitimate daughter of Ram Din and 
that the property in. dispute is property to 
whieh Ram Din-besame separately entitled 
under the provisions of the deed of partition, 
dated the 5th of March 1902. The lower 


Appellate Oourt has refused relief 
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to tho plaintiff on the ground that she 
was .exeluded: frqm inheritanse by tbe 


provisions of the partition deed itself and 
bas found in favour of the title of Ram 
Din’s eollaterals. Wo thus have it that 
Ram Din, as a Hindu not belonging to в 
joint family, had full proprietary title bo 
the property in suit and that ordinarily 
the property would deecend on his death to 
his .daughter, he having no other heirs. 
То order to arrive at a different sonslusion, 
it is necessary on the fabts to find that 
not only does the deed of partition exclude 
the daughter, but that sueh exclusion 18 
effective. I have made the following trans- 
lation of the: paragraphs of the deed which 
have a bearing on the question, This 
translation is as follows :— 

(а) Ont of the exaoutants if any ore 
desires or finds it neeesssry to transfer his 
property, he should transfer auch property, 
being his divided share, to Lis near  s0- 
Bharer, but if sush so sharer. refuses to 
{аке {Ве property then the person wishing 
to make the transfer may, after obtaining 
the written consent of his во-вһагегв, 
transfer. tha property to a stranger. 

. (b) If any, co»sharer dies lawalad, the 
property left by him shall be divided 
amongst his near so sharers according to 
their shares. No eosharer shall have a 
right tó reseive anything more than hia 
propar share in the property left by the 


deseased. 


(в) -No co sharer shall have the right of 
croating title in favour of a daughter's 
воп in' his divided share directly or ine 
direotly. - ў . 

Paragraph (а) is a воп{таб& oraating а 
right of pre-emption ‘amongst the parties 
to the partition and is іп no way ob» 
jeotionuble. 

In paragraph (b) I agree that the 
translation of “ааай” should be "without 
male issue." That is the usual meaning of 
the word and I agree with the lower Oourt 
that the distinet exclusion of a daughter’s son 
affords additional reason, if additional reason 
be required, for accepting this meaning of 
the word. What then does ‘paragraph (b) 
Лау down? It is а distinet ouster of the 
ordinary law of inheritaneo inasmuch as 16 
exoludes female issue and their descendants. 
Further, this, paragraph ousts the law of 
sucsession of collaterals, for, ignoring the 
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precapts of the Mitakshara, it directs that on 
failure of а o» .sharer’s issue the property, 
shall not devolve ascording “to the law, but 
shall be, divided amon gat the’ remaining 
co sharers assọrding to their shares. 
Paragraph (o) is а restraint проп the 
| yight, of transfer. The property, аз hag 
already baen shown, is property in whioh 
' Ram Din had fall, title. I do not’ look 


upon, paragraphs (b) and (c) of this déed . 


as ereating в legal eontraetual relationship 
between the’ parties to. the deed. Paragraph 
(a) undoubtedly. ereates a legal contractual 
relationship, but paragraphs (b) and (o) 
go mush further. The intention, there, ia 
to alter the rules of guecession and бо restrain 
` the, right of transfer. The attempt to alter 
the rules of succession is obnoxious in view 
of the well-known Tagore’ case*, and the 
regtrietions laid down in paragraphs (b) and 


(с) cannot, in my opinion, bə enforced. 
The essential thing i is not the description 
of the dosument „Боё ite effeet. This has 

and not 


been laid down in many eases; 
long, ago, by : their ‘Lordships | of the Privy 
Couneil in the case’ “of “Purna "Bashi Bhatta. 
charyt |, v. Kalidhan’ ‘Rat Ohowdhuri (1). In 
the result I allow this appeal. I setaside 
the, decision , of the learned Distriet Judge 
d restore the decision of the learned 


an 
Subordinate Jadge. Bageshar Hai will 
pay his own, costs and those of the 

“These costs will 


plaintiff in all, Courts. 
inelude, in this Court, fees on the higher 


Boalo. 

W, С. Appeal allowed, 
(111 Tid. Cas. 412; 8 A, Т, Ј, 68115. 0. W. N. 
603; 13 Bom `1; Е. 461; 14:0. I 4,1; (1911). 2:М, W. 
м2 408; 88 О, 603; 10 M. L: T, 361; aL M, L, J, 1119; 


88 1: A. 112 (P, 0.) 


| 2# Јоівпдтотоћит Tagore. v. Ganendromohun Tagore, 


18 W. R. 359;9 B. L. В. 877; I. A. Sup. Vol. 47; 2 
Suth, P, О. J, 692; 8 Bar. Р, С. J; 82 (P. s —[ZEd:] 
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 Büconp Orvin.ApPxAnL No. 52 or 1922, 
. April 24, 1922. 
Present: —Mx. Simpson, А, J. О. oe 
BANNEY:SAHEB AND ANOTHER— | 
Dares кынан s 
Y versus: . 
E ABIDA BEGAM alias : QAMAR , JAHAN , 
· BEGAM—PLAINTIFF— RESPONDENT. 
‘Muhammadan Law—Husband and wife—Agreement 


ms 
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for future’ separation, if valid—Agreement permitting 


uet to leave in case of ill-treatment, validity of. 


An Воч “for future separation ' potwaen. a 
Muhammadan husband and wife is void, but an agree- 
ment perinitting ‘the wife to leave her husband’s 
house in'case the husband ДРА her is valid. 
[p. 780, col. 2; p. 781, col, 1.]. 

Meherally Mooraj v. Sakerkhanoobai, 7 Bom. L. R. 
602 and Bai Fatma v. Ali Mahomed Aiyab, 17 Ind, 
Oas. 946; 37 B. 280; 14 Вот, L. В, 1178; referred to, 


Appeal against the decree of the Additional 
Subordinate Judge, Lueknow, dated the 20th- 
January 1922, reversing that of the Maunaif,. 
Lueknow; dated 818 Мау 1921. . 


a Mr. Radha Krishna, holding brief of 
Mr. H. K. Ghose, for the Appellants. 
Mr. Mojie Hasan, for the Respondent, 


. JUDGMENT.—Thisis a defendants’ appeal. 
The suit was one. to recover Вз, 24.46 
on the basis of a compromise decree 
and of an agreement, The plaintiff is the 
wife, The first defendant is. the husband. 
T'hesesond defendant is the husband's aunt. 
The parties are Shia Muhammadans. The 
husband brought a suit for restitution’ ‘of con: 
jugal rights and while it was ' pending the 
parties entered into an agreement of whieh 
the following i is & translation : — 

" We аге (1) Banney Saheb son of Nawab 
Muhammad ‘Zaki Khan, оввіе’ Moghal, and 
(2), Musammaz Ghasiti Begum, daughter of 
Saiyid Karamat Ali, residenee of Biseuitwali ; 
Gali, ‘Aminabad, city Lucknow. M 

* Wheréas Muiowtmat Abida Ведат alias 
Qamar Jahan Begam, danghter of Sheikh 
Acghar Ali, resident of Gclagapj, city 
Luekuow, was married to me, the declarant 
No. 1, “on Sth November 1914; wberead 
she having lived with me, the deelarant No.1 
for some time after „рег marriage went to 
her father’s house because „disputés of varióus 
sorts had arisen mutually, and aecordingly 
litigation sommenced ` from ` some months: 
whioh still continues ; ; whereas the deslarant 
No, 1 is the sister’s son of the deslarant N o. 2 
and lives with her ‘and I, deolarant No. 2, - 
being in every way anxious for the wel. 
fare and wellbeing of tbe declarant No. 1 
also join in this deed and. bind myself . 
therewith, ànd whereas the parties desire to. 
remoye mutual dissengions and that the 
declarant No. 1 and ‘the person in whose 
‘favour this deed is being executed should 
live as man and. wife, wa, the two declarants, 


Ee 
fe 


bind’ ourselveg with the following conditions | 
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for the satisfaction of the said lady in 
whose favour these presents have been exeaut- 
ed :— 
| “т That we, the two deolarants, shall 
continue to pay Rs, 6-15-0 per mensem, to 
' the said lady, in lieu of her food and raiments 
for. her life. 

‘2, That we, the declarants, shall every 
month pay tothe said lady, in lieu of 
Re. 6 15.0 monthly,, the insome accruing 
from the house, as per following boundaries 


situate at Mohalla Beruni Khandaq, Thana ` 


Hazratganj, eity Lusknow, which the 
deslarant No. 2 gifted to the declarant No. 1 
under the deed of gift, dated 20th September 
1916, and whieh for the satisfaction of the 
said Musammat Abida Begam has been 
hypothesated in lien of her dower-debt, under 


the dead, dated to-day, “executed by us, the. 


deelarants, and we shall make good, out of 
our own poskets, any- defisieney which. might 
aecrue therein, 

3, That the said Бо is up to this date, 
in proprietary possession of the deslarantNo, 1, 
and if it goes out of my possession for any 
reason, the lady, in whose favour these pre- 
sents are being exesuted, ‘shall have tha 
right toobtain some other satisfaction from 
us, the derlarante, in respeot of the monthly 
(allowance of) Re, 6-15.0," 

"А; That we, the déslarants, shall never 
get ‘aby deed of ‘withdrawal, ete., contrary to 
the provisions hereof, exesuted by the lady in 
whose favour thebe presents are being exesut- 
ed and if we dó ‘so, weishall obtain the signature 
in tokan of eonsent and the attestation of the 
said lady’s father, meternal grandfather or 
matéraal unole, or brother thereon and with- 
out their} signatures "ne gaid deed shall be 
invalid. 

CU 5L "That we shall € ever keep the lady i in 
whosé favour thesa presents are being exeeut- 
ed, pleased and shall keep her satisfied with 
good treatment. Wé shall not suffer her to 
undergo any trouble and shall let her alwaya 
reside ‘with’ Musammat Shabz ada Begam, 
the first wife of Syed E waz Husain, resident 
of Biseuitwali Gali, Aminabad, sity Lueknow 
* who is the declarant? No. 1’s materal aunt 
(wife of thé mother’s brother) and the sister 
of the' father of the lady in whose favour 
these presents have been executed. · We shall 
not take her to any place, without her consent 


and will dnd skall not abuse, beat and trouble ' 


her, if weput her to amy sort of trouble, 
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the said lady shall have the power to reside 
wherever she finds comfort and convenience. 
We shall:always eontinue to give her ‘the 
said amount of Ra, 6-15-0 every month and 
shall not раб forward any sort of objection, 
refasal and pretence. 

“Wherefore we hava, with due dalibérác 
tion, without unlawfal influence, . executed 
these few presents voluntarily and in full 
posséssion of the five senses, so that it may be 
of use when required. 

' BOUNDARIES :— 
“ Bast, — Pucca wall of this house attach- 
ed to the house of Muhammad 

" Amin. 

West,— Wall, exit and entranee door 
and the drain of this house, elose to 

x the lane. 

South.— Pucca wall of 
attashed to the 
Daftri. 

“ North.—Wall and the entranse and exit 
door of this house close to the blind 
lane. - 

" Dated 3rd‘ January 1918, 
Syed Ali Bahadur. 

(Sd.) Panse Sanis.: 
Mark of Musammat Ghusiti Begam. 
Witnessed  by—(Sd.) ^ Onvnne (Ки; 
` autograph. 
(Sd.) :. Тононнан Sante, autograph, 
; ^ (Sd) Syep Күлу" Husain, 
“Mark of Mnbammad, Husain, 


this housg 
house of Nabbi 


ssribed by 


(Sd. Sysp Вавт  Husamw, suto- 
graph.” 
This agreement was followed by a 


sompromise in substantially the same terms, 
which was embodied in a deeree, dated 
10th January 1918, For a time the allowance 
was paid, but after Oatober 1918 it was not 
paid, and the plaintiff filed э suit on the 
10th of January 1919 to resover arrears 
up to date, In that suit.she alleged that 
her husband had turned her ont, but the 
Oourt of Trial found that he had пой 
done во, and that : if the meaning of 
the agreement was that she . was free to 
leave herhusband аё `апу time, then the 
agreement was not enforceable at Jaw. The 
plaintiff appealéd, but her -appeal was 
dismissed. The plaintiff. then went to 
the house of Saiyid Ewaz Husain, in accords 
ance with the agreement and remained 
there until -her husband and Hwaz Husain, 
who is hig unole, turned the plaintif 


n 
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out. Sho now oleims maintenanea from 
the :9: May, whieh is the date on whieh 
ghe went to the honse of Saiyid Hwaz 
Husain, to the 24th of August which is the 
' date-of the plaint. 

The learned Munsif held, in the firat place, 
that it was res ‘judicata between ‘the parties 
that the agreement is invalid at law. He 
further held. apart from the question of ves 
judicata, that the agreement was invalid in 
law. Не found, as в matter of fast, that the 
plaintiff had left the house of Hwaz Husain 
of her own assord and had not been turned 
out; and, aesordingly, ho dismiesed the suit. 

On appeal the learned Subordinate Judge 
came to & finding of fact, whieh is nob final, 
that the husband had turned his wife out 
of waz Husain’s house. Ho found that 
there was no res judicata; and he allowed the 
appeal and gave the plaintiff a desree. 
The two defendants have appealed. 

Before passing to the point of law, I 
may note that the lower Appellate Court 
has some to findings of fact that the hus. 
Laud has married в second wife, and his 
objest in these proesedings has been, and 
is, ‘to gat rid of his first wife without pay- 
ing up her dower, as he would have to do, 
it he divorced ber. 

7. Two points have been argued in appeal, 
and they are slosely connected, One is that 
the agreement, which I have quoted, 13 
not enforeeable in law; the other is that this 
point is 7es judicata. My decision is that 
the agreement is enforceable at law, and that 
there ig no ves judicata to the aontrary. 
Looking to the agresment itself, it will be 
acen that the first stipulation is simply that 
the husband and aunt will pay в eertain 
. gum to the wife. There is, of course, notbing 
illegal in this, And there was consideration 
for the sompromise, inasmuch as the lady 
was giving up her defenses in the restitu. 
tion suit, The second and third olauses 
make the allowanes в charge upon a eortain 
house. The fourth is a stipulation against 
getting the lady to relinquish the allowanee. 
So far there’ is nothing unlawful in.&he 
agreement. 16 is the fifth clause that has 
.to be scrutinised, The husband undertakes 
to allow the lady to reside in & partieular 
house, the owner of- whieh is elosely related 
to both parties. Is is further stipulated that 
if the husband gives the lady taklif, or 
trouble, she shall have power to reside 
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wherever she finds comfort and eonveniense. 
This agreement is to be read alone with the 
sompromise wbish was embodied in the 
deerce. In that eompromise there are rome 
further details, The wife is to be allowed 
to remain at her father’s house for two 
months from the date of the deeree. Then 
the husband ів to some and fetch her, ав: 
éompanied by his unsle Ewaz Husain. She 
is to be taken to the unale’s house, and she 
is to remain there. Her bnsband agrees not 


“to compel her to live in the same house as 


his second wife. He also agrees to spend 
alternate days with each of his two wives. 
This is important. The agreement.was not 
one for future separation. It wasan agree- 
ment for the busband and wife to live toge- 
ther. Whether every part of it is enforceable it 
is not necessary for me to deside. For 
example, if the husband had wished. his wife 
io live with him elsewhere than in Ewaz 
Hu:ain's house, it may be that he sould 
have compelled her to do so. What I have 
to decide now is whether if he turned ber 
out of Hwaz Hussin's house, the husband 
and his aunt are liable under the agreement 
to pay the wife’s maintenance. 

Itis true that an agreement for future 
separation between a Muhammadan husband 
and wife is void. This was decided in 
Meherall, Mooraj у. Sakerkhanoobat (1). 
But in that ease the agreement wae "If for 
any reason whatever, you cannot live with mo 
as aforesaid, yon are at liberty to live separate 
from me and if you so live separate, I 
should give you every month Rs. 20." 
This is an agreement whioh left the wife 
absolately frea to separate herself from her 
husband without reason. In the present 
case she ean do notbing so long as her 
husband treats her properly. It is, if he 
gives her trouble, that she is free to go. 
That case was followed in Bat Fatma v. Ali 
Mahomed Aiyab (2), in that case the con. 
dition was, “If disagreement takea plase 
between us I am to go on paying, ete." 
These sases wera approved by the Madras 
High Court in а easa whieh related to Hindus, 
They were dittinguished ineSabed Khan v. 
Bilatunnessa Bibi (8). That was a case 
for restitution. The Court of trial gave 
the husband a decres that his wife should 

(1) 7 Bom. L. В. 602, 


(2) 17 Ind. Cas, 946: 37 B, 280; 14 Bom. L. B. 1178, 
(3) 52 Ind. Cas, 322; 80 С. L, J, 610, 
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go to his house, The lower Appellate Court 
modified the desres saying that the-hnaband 
must exersise bis sonjugal right at the houge 
of the wife's parents. A Bench of the 
Calcutta High Court held that an agreement, 
made at the fime of marriage that the wife, 
sould leave her husband's house, if her 
husband ili-treated her, was lawful, although 
an agreement that she was entitled to leave, 
her husband's house without a sansa would 
be opposed to Muhammadan‘Law. 16 is true 
that in that ease the agreement was entered 
_into at the time of marriage and that stress 
was laid on this point in the argument; but 
apparently the distinction between a stipu- 
lation made at the time of marriage and a. 
stipulation made later. is one of considera. 
tion. The marriage itself is sufficient 
consideration, but after marriage there 
would, as a rnle,' be no consideration for 
the husband's, promise. Here, however, 
there ia. eonsideration, beeause the lady was 
giving up her defenses in the suit for restitu. 
tion. 1 hold, therefore, that the agreement was 
in itself lawful, though, if the lady claimed 
to put a construstion оп it that allowed her 
to leave her husband's house for пэ sause, 
or, for: slight eause, sbe, could not do во. 
But on the facts of the present dase she has 
not left her husband’s house at all. Her 
husband has turned her out of the house, 
whece it was agreed that they should live 
together. He haa not offered to make pro- 
vision for her in any ‘other house, He ia 
bound to provide her with miaintenanes. 
The agreement ean be construed as в law. 
ful agreement by whieh, in the aetnal eir. 
cumstances of this oase, the husband and his. 
aunt are bound to pay the maintenanea 
allowance stipulated for. This brings me, 
to the plea of res judicata. 

The facts in the formbr suit were different. , 
It was found there that the wife had left 
her husband's house for no reason, and it. 
was held that, if she set up an egreement 
under which she could do that, then апу, 
gush agreement was contrary to Muham- 
madan Law. That proposition of law is quite, 
correct, but it does not govern the present 
case and, therefore, there is no res ,udzcata, 

For these reasons the appeal fails and is. 
dismissed with eosts,° | 

NE | 
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‘NAGPUR JUDICIAL COMMISSIONER’S 


COURT. 
Seconp Отуп, Аррвлі, No. 357 or 1920, 
December 23, 1921. . 
Present: — Mr. Halifax, A. J. C. 
MOULA BUX-—DszrzNDAnT— APPELLANT 
Versus 
MUHAMMAD AFZALC-—PrAINTIFF— 
RE3PONDENT. 
Appeal, second—Findings of fact -Finding as to 


existence of partnership, 


. A finding by an Appellate Court that there was a 
partnership, as defined in the Obntract Aot, between 
the plaintiff and defendant is not a finding of fact 
by which a Court of second appeal is bound. But a 
finding on the facts from which the existence of the 
legal relationship of partners might or might not be 
inferred is final, provided it is not otherwise unsound, 
[p. 782, col. 1,] 


Seeond Appeal. 

Mr. M. Y. Shareef, for the Appellant, 

Mr. M. B. Kinkhede, for the Respondsnt, 

JUOGMENT.—As the mesond plaintiff 
was never entitled to ba a party to this 
suit and has disappeared from it, it will 
Ъз eonvenient to leave him oat of acesunt 
and to speak of the present. respondent as 
the sole plaintiff. His learned Advocate 
has endeavoured to support the finding of 
the lower Appellate Oourt to the effect 
that he was a partner with the appellant- 
defendant on the ground that it is a finding 
of faot based on legally admissible evidence. 
In Beni Ram v. Kundan Lol (1) it was 
argued before the^Privy Oounoil that the 
findiog that there had been acquiessence 
In a trespass by the owner of land, &o ав 
to operate as an equitable estoppel was a 
eoncurrent finding of faeiN of the Appellate 
Oourts in India and oyght not to be 
disturbed. Their Lordships said: “Phe 
argument was palpably’ erroneous, Their 
Lordships were bound by, and have &csepted" 
as final, the findings of ‘the Subordinate’ 
Judge of Aligarh upon, the faets from 
which aequiessense might or might not bg 
inferred. But acquiescense is not a question 
of fact, but of legal inference from the facta 
so found: and upon it the judgments of 
the Appellate Oourtaare not final.” Similare 
ly here, the finding of the lower Appellate 
that there was a. partnership as defined in 
the Contraet Act between the plaintiff and 


(1) 21 A, 496 (P, 0.); 1 Bom, L, B, 400:5 0, W, N, 
502; 26 T, А, 68; 7 Sar, P, О, J, 523; 9 Ind, Deo (x 2 
1022 (Р, 0), —— И 
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defendant is not finding of fact by which 
this Court is bound. The findings that are 
final are those on the fasts from whish 
the өхівіепве of the legal relationship of 
partners might or might not Бе inferred, 
provided of course they are not otherwise 
` unsound. 

In any ease it is by no means certain 
that the finding ean ‘һә read as meaning 
that the plaintiff and defendant were. 
, partners in the legal sense of that term. 
The word, or: its vernacular equivalent, 
was used frequently by the witnesses, and 
it-is apparent from the context, ‘and alao 
antesedently-so highly.probable aa to be- 
almost certain, that'throughout they were 
лівіор 216 in -the- wider: eolloquial ‘sense: 
whioh ineludes the case of a servant whose 
remuneration: varies with. the profits. The 
learned Additional Distriet' Judge has 
treated evidence -of statements: by the 
defendant that the plaintiff was his partner 
as admissions of the legal relationship of 
pürtners between them, though, in the main 
instanee, that of the “panchayat” held in 
Marsh or April 1918, this statement was 
aesompanied by a vehement denial that 
the plaintiff was anything more than a 
servant of the defendants employed under 
sn agreement that he was to get a stated 
fraction of the net profits as remuneration, 
It is, therefore, by no means certain that the 
learned Judge’s own mind was very clear 
“а this point, » 


EX. the finding to be an inference 
of the existence pf a partnership in the 
legal ‘and no erely eolloquial sense, ` we 
have to examine the. facts’ from whioh that, 
inferened is drawn. From the third’ para- 
graph of the judgment of the lower Appel- 
]ate Conrt they appear to be the following : 
' 1, The admitted fact that the plaintiff 
was to reseive a share of the profits, 

2, An admission by the defendant to 
` another person who asked to be admitted 
ёо partnership with him that the plaintiff 
was already his partner, (P. W. No. 1 and 
Р; W. No.2). С 

8. ‘An sgreement that. the plaintiff was - 
-to contribute his share of the lease money, 
AP. W. No. 8). : 

4, Actual payment by . the plaintiff to 
‘the: -defendant on the day . :the. lease was 
first granted of Ra, 50 as his quarter of 
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tha lease money: for the first - year. 
W. No. 2:) 

5. An admission’ by ‘the defendant on 
some unspesified oseasion’ in the Masjid that 
the plaintiff was'his partner, (Р. W: No. 8:) ` 

6. An admission by the'defendaht that 
the* plaintiff was his: partner made at’ the’ 
“panchayat” held in: March or April 1918 
after the plaintiff had been’ turned ont. ~ 

7. "The faet that the plaintiff had: to d». 
all the* work of: SUPE vision. EH 


(Pe 


ít 


The first of thane ints somewhat - 
feebly supports the  existenee' of ‘a ‘legal 
partnership and the last pointe with ‘abont' 
equal’ strength in the opposite direction.’ 
The two items of evidence are'so wéak and' 
во nearly equal *in “opposite direetions that’ . 
they may be’ takon as 
other ‘and left’ out of consideration, That’ 
the admissions mentioned: as the sesond,’ 
fifth апа “sixth points ‘of this summary of 
the ‘evidense are admissions ‘only of à" 
partnership in the ‘solloquial sense of tlie 
word is not now sontested by the leárned ` 
Advocate for the respondent, That this 


`1в во is apparent from the ' admission at 


the panchayat that the plaintiff was ә part- 
ner being coupled with the eondition ‘that! 
he was liable tó dismissal by the defendant, 
whish the plaintiff does’ not seem to have’ 
denied. This point is made partisularly ` 
elear by the statements recorded as made’. 
by Shekh Juman (D. W. No. D that the de-' 
fondant said at panchayat “that plaintiff 
neglected the work and its supervision and 


‘hence he did not’ want "plaintiff's" services” 


and that "plaintiff had’ d-annas share in 'the' 
partnership ` in 'lieu' of his supervision on tha ` 
partnership.” This ‘witnéss ‘does also stata’ 
‘that plaintiff had an interest’ in’ profits as- 
well as loss” which “presumably” Табалв that . 


‘he ‘was liable for a' share in any loss 'as ` 
' well ав’ being entitled’ to‘ в 
"profits, 


share in "the: 
"bnt this appears ‘to be nothing 
more than a statement ‘of the opinion of 
the’ witness ‘as he tells ‘us nothing of hia” 
means of knowledge. ` * 

There remain the ‘third and’ fourth of". 
the items of ovidenee ‘mentidned above." In' 
regard to ' the ‘former the’ learned Judge 
says: “It is also in evidense tht" plaintiff’ 
No. 1 was not only to work but also to sontri- ` 
bute ‘towards the payment of the rent of the, 
las forest. P.W. No. 6 says'éhisP? P. W, No, Q. 


' neütralieitig eash’ -` 
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in this passage is probably a mistake for 
P. W.No. 4, Practieally the whole of the: 
statement of Lala, P.W. No. 4, is inadmissible, 
being a bold statement of faets in regard 
io the agreement between the plaintiff and: 
defendant about whieh Һе covld know 
nothing at all, They also eounteract the: 
plaintiff's own pleadings. Wo are left then: 
with nothing but the fourth of the items of 
evidenee mentioned above in support of the' 
finding of the existence of a legal partnership, 
On this point the learned Judge says: “P. 
W. No. 2 proves that defendant admitted to 
him that plaintiff had paid Rs. 50-towards 
the first kist of the rent and later he speaks 
of the defendant's acseptanee of a portion 
of.the rent of the’ lease from plaintiff” as 
‘an established ‘fast. There is, however, 
nothing ‘at all to establish it bat an isolated 
assertion by Shekh Mahbub (P. W. No, 2) 
that apparently at the “panchayat” in March 
or April 1918, “defendant admitted having 
got Rs. 50 of’ kist from plaintiff? Не 
sertainly had by that time got the Rs, 50 
from the plaintiff as he had paid him hia 


share of the net profits, so that even the. 


admission is поб one of having received 
a cash payment of Rs. 50 from the plaint» 
iff; still less is itone of having received it 
in advance." Sueh an admission eannot: 
possibly be held'to prove that the defendant 
received Rs, 50 in cash from the plaintiff 
in advance. The fact is further disproved ' 
by the significant avoidanca of the witness. 
box by the plaintiff. ix + 


I have no hesitation in recording а 
finding that the plaintiff was not a partner 


with the defendant at all, but was merely. 


employed by him on ап agreement that 
his remuneration was tọ be a quarter of 
the net profits. But even the period during 
which he aetually was in the service of the . 
defendant, as-he states, the amounts paid to 
him. were not ‚з quarter of the net profit of 
the first two gatherings, whish were in 
May and Ostober 1917. He must . now 
make a more definite statement than he has 
yet done as to whether the profits of those 
two gatherings were more than four times 
the total of the sums paid to him, and 
then, if necessary, the asaounts will be 
examined. To this extent the order of the 
lower Appellate Court remanding the ease 
will stand, the matter of the injunetion 
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has ceased to have any interest as the five 
years’ term:of-the lease expired in Ostober 
last and also ‘the, lessor being -informed 
by, this suit that ‘the ‘deed of the lease was 
invalid for want of ‘registration, the lease 
was void and an injunetion restraining the. 
defendants from entering upon the 
“Pareadd.” That the amounts paid to the 
plaintiff as the profits of the first two 
gatherings were not sorreob. and that he 
was entitled to an examination of the 
ascounts for that period in any case, are 
pleas that were never really pressed in 
either of the Oourts below. Therefore, 
though the order of remand holds good to 
а certain extent teehnieally this appeal 
must be. dismissed, the appéllant has im 
reality succeeded in every : point. The 
plaintiff-respondent must, therefore, pay all 
the sostas inearred in this Court. All eosts 
in both the Courts below -will abide tbe 
final result. ` ‘ 

її. 0. A. Е 
1 Appeal disméesed; `? 


e 


a 


LAHORE HIGH OOURT. 
; Firat O1vin ArPzan, No. 2279 og 
1918. 


: April 1), 1922, 


Present : —Mr. Justiee, Lekossignol and 
Mr. Justica Harrison, 
RAM RATTAN AND OrHERS— PLAINTIFES— 
APPELLANTS b X 
| versus ; 
Tus Firm HURSOKH ROY. , 
OHHOG MAL AND orHars—Duranpaxta— . 

7% : RESPONDENTS, 

Civil Procedure Code (Act V of 1908), з. 11, Еш. 
planation IV —Res judicata—Joint family business-— 
Decree, ex parte, against manager of joint family—Sutt 
by is members ‚фо avoid judgment, whether maine. 
tainable, А 


A person obtained at ex parte ‘decree against the 
managers of: а Hindu joint family business and 
in execution thereof attached a part of the property 


` of the firm.. Some of the other me:nbers, of the 
‘joint family brought the present suit for a declara. 


tion that they weré ndt’bound by the decree: or the 
ground that'the agreement on which the. suit ` wag 
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based wasa wagering agreement and contrary to. 
public policy : 

· Held, that the plaintiffs, being represented by the 
managers, must be, deemed to, have been defendants 
in. the previous suit and as the plea: they were 
now taking could have been taken by the managers 
in the previous suit, the present suit was barred. 
by the rule of res judicata, i 

Obiter. Нэд the plea been of such'a nature as could 
- not have been taken by the managers in the previous 
suit, as, for instance, that the managers did not 
consult their interests, or were guilty of culpable 
negligence in not defending the suit properly, the 
position would have been different. 


First appeal from the decree of the Senior 
Subordinate Judge, Guirat, dated the 28th 
Jone 1918, - | dr 

Lala Hargepal, for Dr. 9. О. Narang, for 
the Appellants. am’ 

Lala Tirath Ram, for the Respondents. | 

JUDGMENT.—The plaintiffs in this case 
are four sons and two grandsons of osrtain 
members of a joint Hindu family who were 
sued as the managers of a joint Hindu family 
business and against whom a deeree ex parte 
‘was given by the High Court of Bombay. The 
plaintiffa admit that they are members ,of 
the joint Hindu family and are, therefore, 
partners in the business carried on by the 
ваше. Their сапбв ofastion is the saitash- 
ment in execution of a part of the property 
ofthe firm, which they sey belongs jointly 
to them and to the remaining . members of 
the family, and they allege that, inasmush 
as the agreement on which the plaintiff firm 
sued and obtained .а deeree in Bombay was 
a wagering agreement and eontrary to publie · 
policy they are not bound by it. The suits 
has been dismissed on the finding that theyt 
have failed to prove their allegation, — 
and they appeal urging that they were not 
given ` suffieient opportunity to produse 
their evidenee. The respondent firm re. 
plies that the suit does not lie and 
that the matter is res judicata inasmush 
as the present plaintiffs were ' defend. 
ants in the original case gua members 
of “the firm which was sued as such, ‘This 
is the first question to be desided and it, 
арревгв: {о us that inasmuch as the present 
plaintiffs were defendants in the originel: 
suit in the sense that they, were members of 
the firm the, matter is res ;udicata. if" the. 
plea now: taken could have been taken by. 
their ‘respective fathers and grandfathera- 
whose names were shown in the plaint. ` 
Had the plea been of such a kind as.conld 
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not be pleaded by the fathers and grand- 
fathers, it is possible that the suit might 
lie. This, however, is not the allegation. 
The grounds on whish the deeree is impugned 
are thatthe whole transastion -between the 
plaintiff and the defendant firm was of the 
nature of a wagering agreement and oar, 
therefore, be ‘cet aside, by the members of 
the family who were nob astually served, on 
& separate suit being brought. We areof 
opinion that this is not во and that-inasmuch 
as ‘the defendants in the, origival suit.wera 
served and could have raised the same:plea 
as the plaintiffs now raise, the matter is res 
judicata and «annot now-be agitated. Hai 
the minor plaintiffs some forward and stated 
that. their guardians did not sonsult their 
interests and were guilty of sulpable nagli- 
ganse in not defending the ease properly 
the position would have been different 30 
far as they are coneerned but this again is 
not the position whieh has ‘been taken up. 
In the plaint no relief has been asked for 
against the fathér and grand fathers : but 
merely a declaration that the property now 
attached is not liable to a(tashment and sale 
on acaount of the nature of the transaction 
whieh gave rise to the suit, We find 
that the matter being res judicato, the 
question of whether the plaintiffs had or had 
not sufficient opportunity for produsing 
evidence in the, present suit does nat arise at 


- all. gom 


` We dismiss the appeal with costs, 
N. н, & W. O, 4. 


Apr eal dismissed, 


Y 


mee 
. Vol. LXIX] 
^ KIRODI XABAIN ‘BABU €. MBIKALINI DESI 
OALOUTTA HIGH COURT. 
APPEAL FROM ORDER No. 400 or 1922, 
March 22, 1922, р 
Present :--Mr. Jnstioa Newbould aud 
: Mr, Justise Panton, 
_KIRODI NARAIN BASU ANDOTHERS—- 
Я ` APPELLANTS 
vETSUS 
` Srimati MRINALINI DASI- 
AND ANOTHER— RESPONDENTS, . 


Partition Act (IV of 1898), з, 4—Partition suit— 


É Preliminary decree declaring plaintiff's share—Option о] 


purchase given to certain defendants eapreasly— Other 
defendants, “right f lo emercise option, 


A preliminary deoree ‘passed ina partition suit 


| declaring the plaintiff's title to a certain share of the 


property and farther directing that his share should 


`. be valued and defendants Nos.8 to 6 should either 


elect to purchase that share on that valuabion'or 
allow the property to be divided, merely declares the 


© rights of defendants Nos. 3 to 5 but does not and 


cannot take away from the other defendants the 


‘option of purchase given to them by section 4 of the 


Partition Act. Such an option can be properly 
exercised after the preliminary decree and even while 


the final decree i is the subject of appeal in an Appel- 
' late Court, Г 


Khirode Chandra Ghoshal v. Saroda Prosad Мита, 


`. 1 Ind. Ова. 486; 12 C. L, J. 625 and Pran Krishna 


Bhaduri у. 'Keshab. Chandra Roy, 45 Ind. Cas. 604; 


* 46 О. 878; '92 C. W.N. 616, followed, 
'. Appeal ` 


Messrs: Dwarakanath Mitter and Manindra- 


| nath Banerji, for the Appallants, 


Mesirs, Mohendranath 


Roy, 


' Respondents. у | 
JUDGMENT.—This appeal arises out of. 


. respondents 


.of ith share, 


an order passed in a .partition suit. The 
plaintiffs sued for partition of certain prop- 
erty alleging that they were the purehasers 
The „5% was contested 
by defendants Nos. 3< о 5 maialy on tka 


_ ground ‘that theirfather was the sole owner 
„ОЁ the property. 
. decreed after 


The plainsiff's ` 


plaintiff'Ss snare should be valued and the 
defendants Nos. 3 to 5 would then elest either 


8010 was, 
contesi and the plaintiff's ' 
`; title to th share of the property in suit was 
, declared., It wag further dirested that the 


~ 
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‚Соот and the -erosã-objeotion was not pressed 
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Nos. 3'to 5 alone ia notin accordance with 
The: appeal was diamissad in this 


and was accordingly dismissed. When the 


‚саке went -back to- the’ lower Court the 


defendant No, , 
to half the property under 
filed а petition expressing readiness to 
purchase the § plaintiff's share,. After 
hearing the arguments on both sides the 
learned . Subordinate Judge directed that 
if defendant No. Land defendants Nos, 3, 4 
ата 5 both want to buy, the bid of that 
buyer whose bid would, bs higheat over the 
valuation made by the Commissioner would be 
assepted, This order was passed on the 
7th September 1920, and it is the order 
against which the appeal is preferred, 

"The contention on behalf of the appellant 
is thetthe order in the preliminary decree 
restricted the option’ .of purehase to 
defendants Nos. 8 to 5, and that order having 
зеп .oonfirmed on appeal to this Court 
must be held to be final and binding’ on 
defendant No. 1 who was'/a party to the 
suit and appeal. In our opinion there 
is no substance in this contention. Wa 
ara unable to hold that tha preliminary 


l, who: was deslarad entitled 
‘the dearee, 


. deoree in the suit could take away from 


Pareshnath ` 
Mooker fi and Nirode Baran Banerji, for the. 


Ё appellant. 
‘the defendants, 


to purehase that share on that valuation or: 


allow the property to ba divided. Against 
that deorea defendants Nos, З to 5 preferred 
an appeal to this Ооцг& and the plainiiffs- 
in that, appeal took a eross- 
objection, one of the grounds of which was 

“that the option сайа to defendants 


50 


minary . decree. 
„in... 


‘been taken by the plaintiffs, 


defendant No. 1 the option of purchase 
whieh was given to him under sestion 4 of 
the Partition, Act, 1893. Tho authority 
sited by the -learnéd Subordinate Judge 
Khirode Ohandra Ghoshal v. Saroda Prosad 
Mitra (1) shows that the option of а oo. 
sharer under sestion 4 of the Partition Aot 
oan be properly exereised after the  preli- 
This desision was followed 
Pran -Krishna Bhaduri т. Keshab 
Ohandra Roy (2) whereit was held that the 
option ean ba exercisad even while the 
final décrae was the subjest of appeal in 
the Appellate Oourt,: The feet that the 
objection taken by the plaintiffs in appeal 
was dismissed, is of no assistance to the 
The objestion was not taken by 
so on the crosa-objection 
not. being pressed it would not have been open 
to thém to, insivé on an objection that had 
Farther, ag 
the decree stood, there was no reason why 
they should, take any objection to it, 


(1) 7 Ind. Cas, 486; 12 0. 1. J. 525. 
_ (2) 45 Ind, Cas, 604; 45 C, 873; 22 О, W, N, 016, 
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The decree merely declared the “right of 
defendants Nos, 3 to 5, but it did not 


and eould not take away the right from 
defendant No, 1. 


We accordingly hold that the oviar 
passed by the ‘lower Court is right and 
dismiss the appeal with costs. We asses3 


. the hearing fea at five gold mohurs.: 
М, K, td 
ИЕМ i Appeal dismissed, 


"QUDH JUDICIAL COMMISSIONER’S 
COURT. 
`бєсонр Orvin Arrear No, 299 ок 1921, 
May 11, 1922, 
Present: —Mr. Wazir Hasan, А. J. О... 
RAM NARAIN—DEFENDANT— ÁPPELLANT 
versus ' 


. NAND KUMAR AND ANOTHER—PEAINTIRFS— - 


RESPONDENTS. 

Hindu Law—Joint fumily—Mortgage by karte 
without necessity—Mortgage, . whether void or voidable 
—Limitation ‘for’ personal decree against mort- 
gagor —Limitatien Act (IX of 1908), Sch, I, Arts, 97, 
116. 


A ‘mortgage by the karta of a joint. Hindu family 
in respeot of the joint family property if not made 
forthe purposes laid down in the Hindu Law is 
absolutely void and ineffectual from its inception, 
and creates no charge against the joint family prop- 
erty or: even against the interests of the actual 
mortgagor. [p. 787, col, 2.7 : 

Therefore, іп the case” of а mortgage without 
necessity of the family property by the karta of a 
joint Hinda family Art. 116 and not Art 97 of Sch I 
to the Limitation Act is applicable to a suit for 
the relief of a personal decree against the mortgagor, 
[p- 787, ool. 2.] 


Gajodhar ` Bakhsh v. Gauri Shankar, 61 Ind,.Cas. ‹ 


205; 8 O. L, J. 81, followed. 
Manna Lal v. Karu Singh, 56 Ind, Uas. 706; 1 Р. 
I.T. 6; 13 L. W. 652 (P. C.) and Narain Prasad v. 
` Sarnam Singh, 40 Ind. Cas. 284; 44 I, A. 103; 16 A. 


І, J. 084; 2 P.L. W. 29;'21 О. W. W. 990; 33 M. І, J. ` 


39.19 Bom. L. E. 646; 26 O, L. J. 97; (1917) M. W. 
М, 516; 6 1. W. 334; 39 A. 500 (P.. C.), referred to. 

Shambhu v. Nand Kumar, 68 Ind, Cas, $63; 28 О, 
О, 284, dissented from. 


Sasond appealagainst a deoras of tha Sab. 
ordinate Judge, Gonda, dated the 28th July 
1921, setting aside the desree of the Mansit, 
Gonda, dated tha 25th July 1920, 
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Mr. Bishambhar Nath Srévastuva, holding 
brief of Mr, Bishoshwar Nath Srivastava, for the 
Appellant. 

Mr, Aditya Prasad; for 
No. 1. 

JUDGMENT. тһе defondavt No. 1, Ram 
Narain, executed a: deed cf mortgage i in 
respast of an 8-pies share situate ia Малта 
Khargapur. Dioger, Pargana, Tahsil aud 
Distrist Gonda, -оп the 14th Febraary 1911, 
in favour of Ganga Ram, deseased, who was 
the brother of Nand Kumar, plaintiff м 
and father of Durga Prasad, plaintiff No, 2. 
Ohedi, the defendant No. 2, is the son of Ram 
Narain. Balbahaddarand Mata Prasad, defend- 
ants Nos. 3 and 4, respeatively, are the sons of 
Ohedi. These defendants sonstitute а joint 
Hindu family and the property mortgaged: is 


fhe Respondant 


. joint family property. 


Ram Narain borrowed Rs. 335 aidar the 
mortgage in question and agreed to repay 
the sum with the stipulated interest on the 
expiry of thrae years from the date of the 
exesution of the mortgage- deed. The deed 
further provided that in the event of default 
in payment of the mortgage-money within 
the appointed period the mortgagee would be 
entitled to foreclose the property mortgaged. 
The promise to' repay the money. within the 
time mentioned above was broken and in 
sonsequence of the breash ‘the praseat, euit 
was instituted by the plaintifs on the 
Ist March 1920 to enforas the foreslosnveof 
the mortgage against the &-p‘es share in Mauza 
Кпагтарпг Dinger. [ 

The prinsipal defeaca) to tha suit' was 
lodged by the defendants Nos, 2 to 4. ' They 
eontended that the morigage іп sait was 
ineffestual to bind the family proporty as it 
was not execated for апу legal necassity: To 
the alternative prayer mada by the plaintiffa 
that, in the event it wera held that the 
mortgage in question was invalid thay 
might be granted a simple monay decrea 
against the defendant No. 1, the raply of the 
defendants was that that remedy was barred 
by limitation. . “ 

‚ On the issue of family nesessity, the'Coart 
of firat instanos decided against tho plaintiffs, 
Оп the question of limitation that Court 
gave a fiading that thd deed in sait ‘baiag 


. invalid ase deed of mortgage feom its vary 


inesption the remedy for the simple monay. 
decrse was barred. after the exoiry of six 


-years fromthe 146 Febraary 1914: лац 
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the money had beaome payable ander the 
covenant in the deed,of mortgage, On these 
findings the Court of first instanee dismissed 
ı the suit of the plaintiffs. Against that desree 
the plaintiffs preferred an appeal The 
learned Subordinate Judge agreed with the 
finding of the Court of firat instanae on the 
question of legal necessity and deeided the 
issue adversely to the plaintiffs, On the ques- 
tion of limitation, however, he came to the 
eonslusion that the remedy for a simplemoney- 
deeree was not’ barred by limitation. The 
reason whioh he gave for this: opinion of his 
was that the mortgage in question was not 
void, but merely voidable at the instanae of 
the defendants Nos. 2 to 4 and the limitation 
for the simple money-deeree began to run 
only from the point of time on whieh it 
was dealared by the Court in this suit that 
the mortgage was ineffectual as against the 
joint family. Herelied upon в deoision of 
a learned Judge of this Court, now the 
Hon'ble Mr. Justice Lirideay, in the case of 
Shambhu v. Nand Kumar (1), Tha result 
of this finding was that he granted а simple 
money.deeree in favour of the plaintiffs as 
against the defendant, Ram Narain, only and 
maintained the desres of the Court of first 
insianse in favour of the other defendant. 
Ram Narain has appealed from the deeree 
of the lower Appellate Court to this Oourt 
and the only question urged’ by the learned 
Vakil for the appellant is the question 
of limitation applicable to the relief granted 
by the learned Subordinate Judge as against 
him, 

Іх is perfestly clear that the view taken 
by the learned Subordinate Judge is support. 
ed in its entirety by the deeision of Mr. 
Lindsay already referr8d to. But if that 
decision had stood alone and were the last 
word on the subjeot, I should have felt no 
hesitation in upholding the view of the 
learned Subsrdinate Judge Bat after that 
ease was desided,a Bench of this Court, to 
which I was a party, took а different view 
as to'the nature of a mortgage executed by 
the karta of a joint Hindu family in respeót 
ofthe joint family property. That was the 
ease of Gajodhar Bakhsh v. Guurt Shankar 
(2). A large number of -authorities were 


1) 68 Ind, Сав, 968; 23 О. О. 284, . 
(2) 61 Ind, Oas, 206; 8 О. І, J, 81, - 
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reviewed and eonsidered by tha Bench and 
the oonslusion arrived at was that, inasmuch 
as snch a mortgage is absolutely void and 
ineffectual from its inception if not mada 
for purposes laid down in the Hindu Liaw and 
ereates no charge against the joint family 
property and even against tha interests of 
the actual mortgagor, the Article of the 
Indian Limitation Act applicable to the 
relief of a personal  deeree against the 
mortgagor was Art. 116 and not Art. 
97 of Sehedule Iof the Indian Limitation 
Aat. Though Mr. Lindsay's judgment in 
the case absve-mentioned must have been 
delivered sometime before the decision of 
the Вепеһ in the case of Ga:oilhar Bakhsh v, 
Gauri Shankar (2), but it does not appear to 
have been published until later than the 
judgment in the Bench ease and is certainly 
поб referred to in the judgment of the Benob; 
Вә that as it may, I feel sompelled to follow 
the opinion expressed in the Bench ense. f 
may further add that I stilladhere to that view. 


, The view taken by the ‘Bench is supported 


by another decision of the Privy Council 
in the oase of Manna Lal v. Karu Singh (3) 
besides the deeisions referred to by the Bench 
in the ease of Gajodhar Bakhsh ү. Gauri 
Shankar (2). The appeal before the Privy 
Oouneil in theonse of Manna Lal v. Karu Singh 
(3) was from two dearees ofthe High Court 
of Oalentta, The learned Judges of the High 
Court were of opinion that the plaintiff. 
mortgagee in those cases had not proved 
that the moneys were borrowed for nesessary 
purposes. On that finding they dismissed 
the suit as against the two sons of the mort- 
gagor, bat made a decree against the father 
to the following өвс: “Тһе result is that 
there -will be a desraa against the father 
Kara Singh, defendant No. 1, forthe princi- 
pal of the two bonds Ев, 2,122 and Rs. 1,000 


-with interest at 18 per cent, per annum 


from the dates of the bonds till the date of 
suit, Ifthe amount found due on account 
is not paid within three months of the recoipt 
of the dearee in the lower Court, the father's 
share in the mortgaged properties will be 
liable to be sold on partition.” Lord РЫЙ 
more, in delivering the judgment of the 
Privy Oouncil, made the following observas 


(8) 66 Ind, Oas, 760; 1 P. L, T, 6; 18 L. W, 652 
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tion in respect of the deeree of the High 
. Oourt :—" Upon the findings ‘of the High 
- Court this deeree was too favourable to the 
plaintiff and  insorrest. The law was 
finally established, no doubt, singe that deci- 
sion by this Board in the case of Narain 
Prasad v. Sarnam Singh (4), whieh determin- 
ed that, ‘A mortgage of the joint family 
property as a Mitakshara family by its haría 
(or manager), unless necessity or an antece- 
dent debt is proved, is void; the transaction 
itself . gives to the mortgagee no rights 
against the karta’s interest in the joint 
‚ family property." It will be noticed that 
the decision in the case of Narain Prasad v. 
Sarnam Singh (4), quoted by Lord Phillimore 
in the above observation, was referred to 
by us in the Bench ease of Gajodhar Bakhsh 
v. Gauri Shankar (2) as an authority in 
support of tbe view whish we took in that 
вавө, ` А 

I must, therefore, hold that the mortgage 
in question was void from its very in- 
ception and that the cause of action fcr a 
relief by way of a money-decree against the 
exconbant arose immedistety after he 
broke his promise which he made for the 
re-payment of the loan, that is to say, the 
limitation commenced on the 14th Feb:uary 
1914. , The suit brought on the lst Mareh 
1920 is clearly ‘barred by limitation under 

-Art 116 of Sottedule I of the- Indian 
` Limitation Act, ; 

I, therefore, allow the appeal, reverse the 
desree of the lower Appellate Oourt and 
restore that of the Court of first instanse 
with sosts throughout. 

N. K, Appeal allowed, 


(4) 40 Ind, Cas, 284; 44 I. A. 168; 15 A. L, J. 684; 
2 P.L. W. 29; 210, W. N. 990; 33 M. L, J. 39; 19 
Bom. L, R. 646; 26 О, L. J. 07; (1917) M, W, N. 516; 
5 L, W. 884; 39 A, 500 (P, O.). 
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LAHORE HIGH COURT. ., 
Crvit Appzat No. 1190 ок 1920. 
February 24, 1922. 
Present ;—Sir Shadi Lal, Kr., Chief Justice 
and Mr. Justice Martineau. ~ 
ABDUL MAJID MATIN— PrAINTiFF— 


APPELLANT 
versus 
MAHOMED MATIN—DRE4NDANT— 
Н, RESPONDENT. v 


Bonami transaction—Assurance of life of wife—Son 
mentioned in policy as entitled to money after death— 
Premia paid by husband— Husband, whether can invoke ` 
the doctrine of bonami. 


The life ofa lady was insured and in the policy 
of insurance her step-son was named as the person to 
whom the insurance money was to be paid after her 
death. The. husband provided the money for pay- 
ment of the premia due on the policy, and on the 
death of the lady, disputed the right of his son to 
receive the insurance money alleging that he was 
nothing more than a benamidar : MM 

Held, that even if it was assumed that the doctrine 
of benami applied to such а case, it was apparent 
that the real object of the husband was to make a 
provision for his son and it was absurd on his part to 
say that he contemplated from the very beginning 
that he should receive the money on the death of 
the policy-holder, 


Appeal. В 
Messrs. Herbert and М. №. Mookérj?, for 
the Appellant, й 
Sheikh Mahomed Arif, for the Respondent. 
JUDGMENT.—On the 29th July 1911 
the life of Musammat Shahzadi Begum was 
insured for Rs. 3,000 and in the policy 
her step-son, Muhammed Matin, was men- 
tioned as the person to whom the money 
due under the policy was to be paid after 
her death. The Iady died in October 1918 
and her husband, Abdul Majid Matin, dis- 
putes the right of his son, Muhammad 
Matin, to the money due under the polisy, 
The learned Distriet Judge finds that the 
premia were paid to the {nsuranee Oom- 
pany by the husband and thia finding 
sannot be impugned on second appeal. 
The question for determination is, whether 
the husband ean on that ground claim 
the insurance money as against the nominee 
of. the policy-holder. It is eontended. on 
behalf of the plaintiff, A'bdul Majid Matin, 
that as he supplied ¢he money, he should 
be regarded as the beneficiary, and that 
his son must be treated as а mere benamidar, 
Now, assuming, for the sake of argument, 
that the doetrine -of benam? is applicable to 
a fransaetion of thig character, we eon. 
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Sider that any presumption arising from 
the sircumstanse that tho plaintiff supplied 
the money ‘is suffiaiently. rebutted by the 
fast that his son was evidentiy with hia 
consent entered in the poliey as the nominea 
of the polisy-holder- to reseive the money 
on her death. Indeed, the learned Advosate’ 
for the plaintiff їз unable to explain why, 
if the defendant was’ not to reeeiva the 
money, he should have bsen mentioned a8 
the nominee of the poliey-holder, It seama 
to us that the real objest of the plaintiff 
was to make a provision for his son, and 
it is absurd on his part to say that he 
sontemplated from the very beginning that 
he should receive thà money on the death of 
the policy-holder. | 

Mr. Herbert, for the plaintiff, further 
contends that the nomination of the 
defendant as the persou entitled to ressive 
the money after the death of Musammat 
Sahzadi Begum should Ъз treated аз а 
bequest and that under the Muhammadan 
Law such a bequest is void except to the 
extent of one third of the entire estate of 
the deceased. This eontention prceaeds on 
the assumptions that the lady was in the 
matter of testamentary disposition governed 
by Muhammadan Law and not by custom, 
and that her estate did not comprise any 
property other than the money due under 
the policy. Neither of these assumptions 
is warranted by any evidence onthe record. 
Indeed, the pleadings show that the plaintiff 
merely asserted that he was entitled to the 
money ‘a3 the heie of his deceased wife 
but that be never impugned the validity of 
the alleged bequest on either of the grounda 
mentioned above.: Nor was this poinb ex- 


pressly raised in the memorandum of appeal ' 


бо this Oourt. Wo. тїї, therefore, deslina 
to entertain a new ground of attack and 
confine the appsllant to the only matter 
upon which the ease was fought out in 
the Oourt below. On that point tha 
District Judge desided against him and we 
songur in that desision. 

For the aforesaid reasons we dismiss the 
appeal with eosts, 

х, H, j 

| * Appeal dismissed, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Огүп, Appears Nos. 15, 16 Axn 18 
or 1921. 
. April 3, 1922. 
Present : —Mr. Lyle, A, J, C. and 
Mr. Ashworth, A. J. C. 
Raja MOHAMMAD MUMTAZ ALI 
KHAN AND ANOTHER —P G,AINT(OEES— 
APPELLANTS 
m versus 
Sheikh ALTAF.UL-RAHMAN awp 


ANOTHER — Darenpants — RESPONDENTS. 

Contract Act (IX of 1872), ss, 19, 39, 64, appli. 
cation .of—Oontract, rescission of—Restoration of 
advantages, 


There is nothing in the language of section 64 of 
the Contract Act to justify its application only to 
contracts voidable under section i9 of the Act and 
not to those which are voidable by reason of breach 
under section 89 of the Act, [p. 793, col. 1.] 

The provisions of section 64 of the Contract Act 
do not mean that the person rescinding a contract 
must reatore all that he has received under it, 
irrespective of what he has given. He should be 
made to restore any balance of advantages received 
under the contract which can be clearly separated 
off from the advantage for which consideration has 
been given by him. [p. 792, col. 1.] 


Appeals against a deores of tha Subordi« 
nate Judge, Gonda, dated the 23rd Dacambar 
1920, 


Messrs. A. P. Senand И, Wasim, for the 
Appellant No. l. : 


Mr. N. N. Ghoshal, for Appellant No. 9, 


Messrs. H. R. Kidwa? and Niamat-ullah, for 
Respondent No. 1. 


Mr. M. H. Ktdwaz, for Respondent No, 2, 

JUDGMENT.—TEe Raja of Utraula and 
his wife, Rani Kaniz Begam, were the owners 
of a jungle known as the Pipra Grant in the 
Distriet of Gonda. Ол the 3rd of December 
1915 Altaf-ul-Rahman and Iltifat-ul- Rahman 
entered into an agreement with the Raja 
and his wife for the cutting of threa kinds 


‘of trees, sakiw, asna and pirwa, in the jungle, 


Under that agreement the area of the jungle 
was estimated at about 5,000 bighas kham 
and Altaf-nl-Rahmanand Iltifat-ul. Rahman 
were to pay Rs. 29 per bigha kham for the 
right of cutting the tress mentioned above, 
It was provided that if on measurement the 
area of the jungle were found to be moro 
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than 5,000 bighas Altaf-ul. Rahman and 
Tltifat.ul.Rahman would pay for the area 
in excess of 5,000 bighds at the same rate 
of Rs. 29 per btgha and that,on the other 
hand, if on measurement the area were found 
to be less than 5,000 bighas they would be 
liable to pay only for the actual area во found 
after dedusting in both sasos the area from 
which timber had already been eut by the 
Estate prior to the, date of the agreement. 
Altaf-ul.Hahman and Iltifat-ol-Hahman had 
already prior toethe agreement paid a sum 
of Rs. 25,000, and olause 2 of the agreement 
provided that the balanae of the money. due 
under the agreement should be paid within 
a year and a half by three-monthly instal- 
ments while alause 3 provided tha if the 
instalments were not paid within the time 
fixed the Raja -Sehib and his wife might 
-realisé the arrears with interest at the 
rate of two annas per rupee per annum from 
the moveable or immoveable jroperty of the 
.promisors. The promisors were allowed 
three years within whish to eut and remove 
_ the trees from the whole jungle and it was 
7 provided that, they should have no right to 
any trees whether aut or standing in the 


' jungle after the expiry of three years, Clause" 


В.о? the agreement provided that the entting 
should be begun and continued from the 
southern side of the jungle and the promisors 
would nob be entitled to ent the trees here 
and. there as they shose. That clause further 
provided as follows: “We shall cut the 
aforesaid trees in proportionto the money 
. we have paid or we аһа! pay.in future 7. e., 
.we, the lessees, shall have the right to cat 
only so mush of the jangle for whish we have 
already made the psyment,and without paying 
in’advance we shall have no authority what. 
ever to cut the trees", 
` It is‘ common ground that the promisora 
‘began to sut the jungle in January 1916 and 
that no instalments as provided by the 
agreement were paid, On the 2nd of 
' "December 1916 the Raja issued a notice 
‘to Altaf-ul-Hahman demanding payment 
of two instalmenta, but Altaf ul. Rahman 


refused payment on the ground that 
‘no measurement of jungle had been 
made. . A’ dispute arose between the 


‘parties and. as a result of that dispute 
the suits ont of which these appeals hava 
arisen were instituted on the27th August 
‘1918, Altaf-u!-Rabmen filed a Suit No, 146 


. bighas, 12 biswas which he had ont. 


. the plaintiff and Maghfur-ul-Rahman 
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of 1918 against the Raja and the Deputy 
Commissioner of Kheri аз Manager of the 
Muhamdi estate (Ravi Kaniz Begam, the 
owner of that estate, having died in the 


. meantime) claiming damages amounting to 


Вв. 14,083-14.7 for breach of the agreement, 
In that snithe impleaded Meghfur-ul. Rahman, 
the father and heir of Ttifat-ul Rahman, 
who had died in 1917.as a pro forma defend. 
ant alleging that Iltifat-ul-Rahman 
relinquished his rights in his (plaintiff's) 
favour. Altaf-ul-Rahman alleged that 
he had requested the Raja to have the 
jungle measured in order to fix the amount 
of the instalments, but the Raja had not 
done so and‘on the 14th of Mareh 1917 
the Raja had without any right stopped. the 
cutting of the jungle and in spite of repeat- 
ed requests had refused to come to any 
settlement. He stated that he had ont. and 
removed the wood from 598 bighas 12 biswas 
only and he claimed Re. 7,640 9.7 as a 


© refund of the advanee of Rs, 25,000 after 


due for the 598 
He also 
elaimed ‘Rs. 4,609-9 0 .as the profits whieh 
he would have obtained from the sale of the 
wood in the rest of the jungle snd 
Rs, 1,833-12-0 as interest at the rate of 9 per 
sent, per annum. In their written statement 
the answering defendants neither admitted nor 
denied the allegation that they had stopped 
the autting of the jungle on the 14th. Marsh 
of 1917. They merely stated that they 
were entitled to asum of Re. 95,179.6-6 from 
on 
acsount of the breaeh of вопігас and improper 
acts of. plaintiffs, Iltifat-ul Rahman and 
Maghfar ul Rahman, in respeat of whish 


deducting the amount 


‘they had instituted a separate suit. . That 


воњ is Suit No. 159%# 1918. In the :plaint 
of that suit which was brought against Altaf. 


.ul.Rahman and Maghfur.ul-Rehman:i& is 


alleged that the defendants cut all the 
trees in the jungle and had them removed 
without the permission aud knowledge of 
the plaintiffs and the plaintiffs ojaim 
Rs. 75,179-6 6 as'the balance of the sum 
due for the trees so eub. with iuterest 
thercon. They also Slaimed Rs. 13,000 for 
damage done tothe jungle and Hs. 7,000 
for sontravention of the sondition 
of the agreement to the effest that the 
cutting shall be made all from one side, 
It may te noted here that the disput, 


had . 
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between the parties ваше to the notice of 
the Deputy Commissioner, Gonda, and he 
deputed a gcnungo, Deokali Prasad, to 
measure the jungle. The qanungo submitted 
his report in June 1917 and both parties have 
now ascepted the report of the ganuugo as 
sorrest, He gives area of the jungle ав 
3,993 bighas 16 biswas out of .whish 691 
bighas 5  biswas, have been ent down 
by the Raja prior to the agreement 
and 346 bighas 4 biswas, are khadar eto. 
The remainder of the jungle 2,956 bighas 
7 biswas was the,area to which the agreement 


‘referred. . Ont of this the promisors had ent. 


down and removed the wood of 598 bighas 
12 biswas and he found trees cut.in another 
area of 400 bíghas 7 bíswasand lying at the 
spot, This was the state of affairs on the 
20th of June 1917. It ia sommon ground 
between the parties that subsequent to that 
data the rest of the jungle was aut down and 
the wood was removed. ' The Raja alleged in 
his plaint that it was ont, down and re- 
moved by Altaf:nl-Rahman and Maghfur- 
ul- Rahman who, of course, strenuously denied 
that they had anything whatsoever to do 
with tke jungle after their ejestment on the 
14th of March 1217. 

. The learned Subordinate Judge has found 
that Iltifat.nl. Rahman relinquished his right 
in.favour of Altaf-ul Rahman and that 
Maghfur.ul Rahman had по eoncern with 
the agreement, He has found that Altaf. 
ul-Rahman eut and removed the wood from 
598 bighas 12 biswas only and also eut but 
did not remove trees. here and there in an 
area of 400 bighas 7 biswas, Ho has held 
that.the Raja was to blame for: not having 
a measurement made of the jungle and that 
Altaf.ul-Rahman. was. not bound to pay any 
instalment until such ‘measurement was 
made.. He has further held that Altaf-ul. 
Rahman had not contravened the provisions 
of paragraph 8 of the agreement as he had 
not out and removed more of the jungle 
than he was entitled toeut and remove on 
account of the advance payment of Rs, 25,000. 
He has held that ‘the. Raja did in 
fact stop the cutting of the jungle on the 
14th of March 1917 afd that he was not 
justified in doing so wader the agreement, 
On these findings he has dismissed suit 
No. 159 of 1915 altogether and in Suit No. 
146 of 1918 he has given Altaf-ul-Rahman 
в, deeree for Rs, 7,640-9-7 being the balange 
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of the sum of Rs, 25,000 after deducting 
the, amount payable for the trees on 598 
bighas 12 biswas af the rate of Rs. 29 per 
bigha, He has also allowed interest on that 
sum at nine per cant. per annum from the 
14th of Marah 1917. 

Against the daorea passed by the Snbor- 
dinate Judge tha Raja has filed Appeal No, 
16 of 1921 and Aliaf-ul-Rahman Appeal No, 
15 of 1921. The Rajahas also filed Appeal 
No. 15° of 1921 against the dismissal of hig 
suit in favour of Altaf ul-Rahman eto. In 
these appeals which we hava heard together 
the following questions of fact arise which 
it will be more convenient to dispose of be. 
fore dealing with questions of law, 

1. Was the lower Oourt right in holding 
that the Raja dispossessed Altal-nl-Rahman 
from the jungle mentioned in the agreement 
on the 14th of Mareh 1917 P i 

. 2. Should the lower Court have held that 
Altaf.ul.Rahman cut and removed troea 
from the whole jungle (with the exception 
of the area admittedly. cut bafora the agree. 
ment сата into forse) P 

As fo the first question the lower Oourt 
has given convinsing reasons in favour of 
its decisipn. In view of the fast that thg 
Haj& did'not deny explicitly the allegation 
made by Altaf-ul.-R&hman in the plaint аз 
to the Raja having dispossessed him, i5 does 
not appear to us necessary to reoapitulate 
the reasons given by the learned Snbordi. 
nate Judge for his decision In this Oourt 
no serious attempt was made to show tha 
the lower Oourt’s finding on this print was 
incorrast. This question is, therefore, decided 
in favour of Altaf-nl. Rahman, 

As to the second question it is insonesiy- 
able that Altaf.u] Rahman stopped by the 
Raja would ba in a position to resume 
possession and ont the whole juugla. The 
lower Court bas distrasted in bulk the wit. 
nesses produe:d by the Raja оп the ground 
that all those persons were the radyats and 
the tenants, In these appeals the Raja’s 
Oounsel has not taken seriatim their evi- 
dencs or attempted to sontrovert the reason 
of the lower Court for disbelieving these 
witnesses. We do not, therefore, sonsider 
it nesessary to deal with their evidence, 
Certain entries in the Railway registers were 
produeid to prove that Аа ёо] Rahman 
subsequent to the 14th of Mareh 1917 had 
despatehed wood from the Mankapur Rail- 


E that the written 
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way Station. : These consignments, however, 
were inconsiderable.in «omparison with the 
consignments made previous tothe 14th of 
Mareh: 1917 and we are satisfied that they 
only represent :consignments of wood, ог ar. 
tieles made from wood which had been 
trüüsferred' from the jungle to Altaf-ul- 
Raliman's ' workshop outside the forast pre. 
vious to that date. ` | i 

‘There is 'one “other question of faat whieh 
does not arise direatly from the pleadings 


but whi&h:we consider it is neseasary to 


determine  before' we oan proseed to the 
legal questions involved in this case. It: is 
this, On the 14th of March 1917 when the 


Raja stopped the work what area had been. 


eut: by . Altaf-ul-Rabman? 16 is common 
ground that he had eut 598 bighas 12 biswas, 
In this Oourt 


few. trees beyond this, Relianse has been 
plased on the ganwngo’s evidence whieh speaka 


of some further trees having been aut in: 


one line. In the ganungo’s raport, however, 


the words are: "a numberof miscellaneous’ 


“trees eut out of another area of 400 bighas 
7 biswas were lying on the spot.” 


what the gqanungo must ре · deemed to have 
meant in view of the fact that in his writ- 


ten statement in reply to the Raja’sclaim ' 


'Altaf.ul-Rahman has admitted ' that the 
qanungo had brought to light the follow- 
ing facts, namely, that the wood of 40) 
bighas'7 biswas had been cut down and was 
lying оп the site. In this appeal his Counsel 
attempts to maka out that this passaze 
in the written statement merely raproduysss 
the qanungo's report but it is quite evident 
statement treated this 
passage as an alleged fast. 
Subordinate Judge in respect of the ganungo’s 
report states: “The language used slearly 
‘ gignifies that. the.trees had not been cat 


from an entire area of 400 bighas 7 biswas, 


' but from portions of this area.’ There is no 
evidence on the: resord to show what was 
the aetual area of the portion out of the area 
of 400 bighas 7 biswas in whish treas had 
beén cat. The’ contention advanesd on be. 
half-of the defendants Nos. Land 2 (that is, 
the Raja eio.) that trees had been eut from 
the entire ‘area of 400 bighas 7 biswas. is 
opposed to the ‘evidense on the resord and” 

canuot be-allowed to prevail, The evidence 
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his Counsel ` has attampt- ` 
ed to make out that he had only eut very ' 


It is tne’ 
nesessary to come to any 'eonelusion ав to. 


The learned ' 


1 


P возя 


led оп behalf of the plaintiff leaves no 


' room for doubt that the plaintiff was not 


allowed by the Raja’s men to remove the 
wood which he had eut within this area’ 
of 400 bighas 7 biswas”. In this- passage 
the Subordinate Judge, therefore, bas come 
to the eonclusion that some trees were aut: 


- in the area of 400 bighas 7 biswas but they 
were not removed by Altaf-ul. Rahman. For. 


the purposes of this ease in view. of the 
pleadings of Altaf al-Rahman we are of the 


opinion that it must be held that he had - 


ent practically all the trees of the three 


kinds , specified: in, the agreement within the ~ 


400 bighas `7, biswas, though he had not re~" 
moved them. ' Й Pot. S - 

The questions of law whish arisein these’ 
appeals sra as follows:— = ` wr 

3. Was the Raja entitled to ejeat Altaf- 
ul-Rahman from the jungle on the 14th of 
March 1917? IE ae EP 

4. Ifo, should sush ejeotment ba deemed 
to be а rescission: of ` the' sontraet within’ 
the meaning of section 64-of the Contrast 


Aet and what are the parties respectively С 


entitled to obtain one from the other? . 
' Ag tothe former of thess two questions 
it was maintained by the Raja that he was 


entitled to eject by reason of the quarterly . 


instalments not having been paid. This’ 
plea was rejected by the lower Court and we 
think rightly though on a somewhat differ- 
ent ground. The ease would -appear to be’ 
eovéred by section 55 of the Contrast Ast, 
The olause about payment: of the instal: 
ments every quarter does not, in our opinion, 
show that time was' of the essensg of the 


- contract in raspsot of the payment of ‘the’ - f 


instalments, The agresmant: makas provi. ' 


sions for penal, intprest in event of these ': 
It ' 


payments not bsing made punstually. 
is true that the eontras shows а olexr in- 
dication of the intention of the Raja’ not 


to risk anything in view of the contractor ' 
having ‘no funds behind him but tha elause . 
' in the agreement stipulated against-any area ' 


being воб until the eorrasponding portion ` 
of the consideration money had ‘b3en paid ' 


afforded an effestive protgetion to the Raja - 


in this respest. On the other ‘hand; we 
hold that the Raja was 


wrongly referred to this covenant 'as опе 


- not to (eut and remove, but the- covenant 


rt 


entitled to ejeat - 
‘on the gronnd that the condition just men. ' 
tioned had been broken. ‘The lower Court © 


y 
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was one not to out, irrespective of removal, 
We do notagree with the lower Court that 
the agreement can be eonstrued in the 
light of a lease failing to provide spesifi- 
cally for ejestment on the breaeh of sny 
condition. The ease appears to us to fall 
under section 54 of the Contract Act, Altaf- 
ul.Rahman had: failed to make any further 
instalments after the Rs. 25,000 when 
he cut down the 400 bighas biswas. -As 
he had already cut down 598 bighas 12 
biswas this area plus 400 bighas 7 biswas 
multiplied by 29, which was the rate 
per bigha, would exeeed the Rs. 25,000 paid 
before the agreement wassigned. As soon 
as Altaf-ul.Rahman eut anything in excess 
of 862 bighas (that is to say, Rs. 25,000 
divided by 29) he committed a breach of 
the agreement not to eut any thing in өх: 
cess of the area eovered by the Rs. 25,000 
and the Raja was entitled to ressind the 
agreement under section 39 of the Contract 
Act, It has been urged that the Raja 
never atthe time pleaded this elause of 
the agreement aa the reason for stopping 
the eutting of the trees, 16 has -also been 
urged that the Raja did not in hia written 
statement in reply to the suit of Altaf-ul. 
Rahman elaim that Һе had ressinded the 
agreement because of breach of this clause 
of the contrast, But the plaintiff has him: 
self pleaded the fast that the Raja ejected 
him on 14th of March 1917 and has taken 
his stand on the clauses of the agreement, 
He cannot ask us to treat the astion of 
the Raja as unlawful when its legality 
appears to be justified by the fasta admit- 
ted by him and by the termsof the agree- 
ment rightly construed, 

We are now in a position to express our 
view ав to the rival світа in these cases. 
The Raja ean olaim nothing. The basis 
of his suit was. that the sontrast was still 
in foree and that he was entitled to damages 
under i. We have held that he put an 
end to the agreement by ressision and we 
think that section 64 of the Contrast Act 
will apply, It has been suggested that 
section 64 will ш apply in the case of a 
contrast which ° *voidable by reason’ 
of breach under гона 39 but only to оол. 
tracts voidable under ssotion 19, that is, by 
reason of вовгсіоп, fraud or misrepresentation. 
‘here is, however, nothing in the language 
of section 64 to justify aueh a restrietion 
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of the language of the seetion and this is 
the view taken in the Oommentary of 
Pollock and Mulla and also in that of Cunn- 
ingham and Shephard. If then sestion 64 
can be invoked it is elear that the Raja 
having rescinded the contrast could not re- 
quire any further performanee by Altaf- 
ul. Rahman. 

The question whether the Raja is liable 
to make any restitution to Altaf-ul Rahman 
.wil depend on the interpretation of the 
same seetion taken along „with the faete. 
The diffieulty in sonstruing the section is 
the interpretation to ba plaeed upon the 
word ' "benefit" where it oseurs in the worde 

"The party reseinding a voidable contraot 
shall, if he has received any benefit there- 
under- from another party to sueh eontraef, 
restore such benefit, so far as may be, to 
the person from whom it was reseived," In 


` Pollock ‘and Mulla&'s Oontrast Aet it ів 


stated that the. , prineiple underlying this 
provision is that “Мо man can at once treat 
the eontraet as avoided by him во аз to 
resume the property which he parted with 
under it and at the same time keep the 
money or other advantages ‘whieh he han 
obtained under it" We have ‘found aug- 
gestions in the Commentaries mentioned that 
this provision will not apply where the re. 
seision of the contrast by one party is due 
to the fault of the other on the ground 
that no one can take advantage of his own 
wrongfal act. This visw does not appear 
to us to ba based onanthority, It ia clear 
that the provision in question eannot mean 
that the person reseinding a contract must 
restore all that be has received under ib 
irrespective of what he has given under it. 
The reasonable view appears to us to be 


‘that he may be made to restore any balance 


of advantages received under the eontract 
which can be elearly separated off from 
the advantage for which eonsideration hag 
been given by him. In this connaetion we 


would refer to Illustration (c) under 
section 65 of the Contrast Ael. Now, apply- 
ing this view to the faets of this cage 


‚же find that at the time when the contract 


was reseinded,?. ¢, 14th of March 1917, 
Altaf-ul-Rahman had out down and gold the 
wood on 598 bzghas 12 biswas and had cut 
down without selling or removing the wood 
‘on a further. 400 bighas 7 biswas. The 
Raja, therefore, had under the terms of tho 
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sontrast given some’ consideration for: the 
entire receipt of Rs. 25,000, inasmuch ‚ав 
Rs. 25,000 at -the “rate ‘of. 29 bighas 
would permit of tho cutting and.. removal 
of $62 bighas, an area; less than. the 
area ent. The Raja, therefore, in our 
opinion, eannot be ealled upon to refund 
any of the ‘Rs, 25,000. It has been 
urged that at. any rate not only did 
the Raja have this money, but. by pre. 
vention of the removal of, the wood cui 
. on the 400 bighas 7 béstoas.he waa in possession 
of the benefit arifing from the wood eut within 
that arza. It ig sufficient to вау. that any 
such benefit was not a. benefit arising under. 
` the contract as required by. section 64 and 
that section cannot, therefore, be invoked 
to make the Raja liable for the value of 
this cut timber. This sonelusion also appears 
to us- to be equitable.  Altaf-ul. Rahman 
was responsible, for the  eontraet being. 
stopped and it would be, improper, in, our 
opinion, to require the Raja. to take ateps to 
protect . Altaf-ul-Bahman’s interest in this sut 
timber. 
do not deside. the point) if Altaf-nl Rahman 
had ‘after being ejested from the jungle 
applied to the Raja to remove so much of 
the. out timber as together with the 598 
bighes 12 biswas would make up the amount 
of 862. bighas which was covered by nia 
payment of Rs, 25,000. 1% із admitted that 
he did no, вое thing. It haa been argued 


that inasmueh ‘as the Raja: ejected Altaf-al.. 


Rahman be,. the Raja, was bound to see 
that ‘Altaf. ul. Rahman did not suffer by вові 


ejesbtient . in sueh a way as to forfeit the. 


right under, the agreement toall the wood 
covered by the payment made. We réjaot 


this argument onthe ground that Altaf-al. . 


Rahman eould not benefit by hia own wrong 
doing. Having exceeded the area. whieh 
he was entitled to eut he was not entitled 
to require the Raja іо make division of the 
ant wood, which the Raja would never have 
had to make but for the excess ‘eutting by 
Altaf- al-Rahman. 

It is desirable, here to асса an agrement 
‘which ‘was. relied on by Altaf-ul-Rahman 
in the .lower Oourt and. acsepted by the 
Subordinate ` Judge. It was that:he waa 
nob in а position to know whether he 
had exceeded the area whieh was 


'sovered by his payment, of . ‚ Rs. 25,000 - 


inasmuch ав. the area out, by him had 


It might have been otherwise (wa 


-ment of Ra. 


not been measured, that he repeatedly 
asked the,Raja to measure the whole jungle 
and offered to measure it himself provided 
the Raja. deputed some опе to. witness the 


- measuring and thatthe Raja both refused 


to measure himself or to depute any. one to. 
attend the measurement. by: Altaf-ul- Rahman. 
It is, therefore, urged that Altaf.nl. Rahman. 
sanuot be prejndiecd by. the faot of non- 
measurement or by ‘his exeeeding in ignorance 
the area covered by the Re, 25,000. This 
argument we do not: acsept. The. agreement 
makes no provision by whom the measurement 
ehould be earried out. From the condition i in 
the agreement that the timber should be eut 
from one side, č. e, from the southern 
side of the jungle and not спі here aud 
there  a&esording to, the вһоісв of Altaf-ul- 
Rahman, it would seem that the Raja was 


‘anxious to bein a position to eheck at any ` 
- time the area eut with a, view. to seeing 


whether that area was covered .by the 
instalmenta paid. 16 was pleaded. by the 
Raja in his suit that this sondition was 
not observed by Altaf-ul-Rahman and gave 
risa to a.right of damages. Inthe written 
statement of Altaf-ul Kahman he denied any 
breach of the oondition. Tha lower Court 
has held that there.is no reliable evidence 
toshow that the. lessee asted іп, contraven- 
tion of this term of the lease, but the finding 
is not very desided on thia point. We 
are of opinion that it was ineumbent оп. 
Altaf-ul-Rahman to вве that he did not ent 
ап area exceeding that sovered by his pay-- 
25,000. If the Raja refused 
to measure or to depute a man to witness 
the measurement by Altaf-ul Rahman.the 
latter should have given noties to Raja 
of the date when he intended to 


-measure and: have made the measurement 


independently of the Raja. It is admitted 
that he did not do this, ' 

Ча view of the above findings of fast 
and law we have some to the conclusion that 


neither party was entitled to reseive anything 


.' from the other and that both suits should 


have been dismisaed with costs, The oôn- 
sequence . is that we dismiss , Altaf-ul- 
Rahmen's Appeal No. #8 of 1921, againat 
the desree in his own favour. and we allow’ 
thé Raja's Appeal No. 16 of 1921 against 
the decree in favour of Altaf-ul-Rahman. Үе 
dismiss the: Raja's Appeal No. 15 of 1921, 
dismissing his laim -against АНГ. 
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Rahman. The defendants in the two 


cases in the lower Court and іп the three 
cases in appealinithis Oourt will get their 
coste, 


N. E. Order accordingly. 


ALLAHABAD HIGH COURT. 
Szcoxp Озуп, Apreat No. 1202 оғ 1920. 
April 5, 1922. 
Present: — Mr. Justice Stuart, 
SAIN A— Derenpant— 
APPELLANT 
versus 
Seth BEHARI LAL—Ptaintirr— 
— RESPONDENT. 
Landlord and tenant—Occupancy tenant— Permanent 
construction on Zemindar'’s tand—User. 


' . It is not open, to -ап occupancy tenant to make 
any permanent constructions upon the lend of the 
Zemindar over which he has no right of user. If 
he has a right of. user, he would still be debarred 
unless the rights to make permanent constructions 
are included in the right of user. 

Second Appeal. 

Dr. K. N. Katju, for thè Appellant. 

Dr. 8, M. Sulaiman and Mr. Baldeo Ram 
Dave, for the Respondent. 

JUDGMENT. Тһе plaintiff-respondent is 
Zemindar of village Lahorikhurd. The plaint- 
iff resides in Muzaffarnagar. His cass is 
that while the village of Lahorikhurd was 
under the management of a Heeeiver, the 
defendant, who is a raiyatin the village, made 
sonstruetions over land, the property of the 
plaintiff, which he had np right to use, some 
5 or 6 years ago. He sued for the removal 
of the construetiona. The defendant's reply 
was that the construstions had been made 22 
years before the date of the ruit with the 
permission of the then Zeminder. The 
Munsif found that the construetions had been 
madé 5,or 6 years before the date of the suit. 
An appeal was filed to the Additional Judge 
in which the grounds of appeal were that the 
constructions were more than 12 years old and 
made with the permission of the Zemindar. 
The findings of fact were questioned. The 
Additional Judge found that no permission 
bad been given by any. Zemindar and that 
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the sonstructions were 5 or 6.years old. Thin 
second appeal has-been admitted againat 
those findings on pleas that the defendant is 
an oscupansy tenant, that the coustrustions 
were made without objection on the part of 
the Zemindar, that the land being land in 
front of the defendant's house, he had a right 


· to make constructions; that the plaintiff was 


estopped by lapse of time from asking for 
demolition of the eonstrustions and that the 
Distriot Judge ought to have granted an 
application for a local inspection. The first 
two pleas are new. I cannot fnd it suggested 
anywhere in the judgments of the Courts 
below that the defendant was an oscupancy 
tenant, The argument appears to be that 
ossupaney tenants аге at liberty to make son- 
structions in front of their residential houses 
аһ they wish, I know no authority for this 
view. І bave decided in previous eases that 
ratyats in villages, who have acquired rights of 
user over areas of land adjoining their resi- 
dential houses to enable them to sarry on their 
lawful oallinzs, eannot be restrained in the 
exercise of such user, but I know no authority 
for the proposition that an  cccupanoy 
tenant may makes permanent eon- 
structions upon the lard of the Zəmindar 
over which he has no right of user. He 
would be debarred, even if he had a 
right of user, from making permanent 
eonstruations, unless the rights to make 
permanent eonstruotions are included in the 
right of user. Я 

With regard to the next point, the plea of 
estoppel, it is sufficient to say that there ia 
a finding of faet of the Oourts below that 
the sonstrustions are only 5 or 6 years 
old. They were clearly made when the 
Reseiver was in charge of the village. 
There was по acquiesconca on the part of 
the plaintiff and no estoppel «can have 
arisen, 

On the last point, there was no necessity 
for a losal inspection and the Distriet: Judge 
was under no obligation to direct one. 

1 dismiss this appeal with costs whieh will 
include fees on the higher scale, 

W. C, А. 

Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Овівимлт Олт, Sor No. 415 or 1912, 
May 25,, 1921. 

Present:—Mr. Justice Greaves. 
SUDHIR CHANDRA DAS— PLAINTIFF 

` versus ` > i - 
RASSESWARI CHAUDHURI AND OTHE&S 
Ds — DEFNDANTA, 7 

Will — Probate, 
«and liabilities, of—Ewecutor contracting debts. for 
business contrary to terms ој Will —Leave of Court not 
taken — Personal liability—Indemnification out of profits 
„ of business —Delay in filing accounts, effect of, | 


Where a Probate is granted to the executors, the . 


' whole of the testator's estate vests in them and they 
. hold it from that time not ав managers but as exeou- 
tors and subject to their rights and liabilities as such 
vand their duties are ‘to collect with reasonable 
diligence the property of the testator and the debts 
due to kim, Where one of the assets of the estate 
consists of a family banking business whioh is 
carried on contrary to the terms of the Will and 
- without any leave or direction obtained from the 
Court, the executors would be personally liable for 
any money borrowed for the continuance of that 
business and not the estate. Ifany profits have’ 
accrued to the estate as a result of the business, the 
executors are entitled to be indemnified to the extent, 
of such profits and the creditors could stand in their 
shoes to the extent of the executor’s rights. Mere 
delay in filing accounts does not ‘destroy any right 
of indemnity that may exist but in any case for.such’ 
right to exist the executors must show that they 
are not indebted io the estate. [p..798, col. 2.] . 
Evans, In ve, Evans v. Evans, (1887) 34 Oh, D. 597; 
56 L. T. 768; 85 W. B..586, relied on. 


. Mr. Н, D. Bose, for the Plaintiff, 


Messrs, B:N. Mitter and К, О. Bose, for the 

Defendants. | | RU 

. JUDGMENT.—This is a claim -for 
Ra. 28,286-13-6 put forward by the firm of 
Ram Kissen Das Bagri in the administration 
of the estate of опе Srish Chunder Das. The 
- following itsues were raised; | 

(1) Was any money advancad by Ram 
‘Kieson Das Bagri, if so, when and to 
whom? : ' 

(2) If tbe debt wasin fact ineurred in 
carrying on the testator's business, were the 
executors entitled or justified in sarrying 
on the business at the date when such debt 

. was incurred, and was sueh debt properly 
ineurred and has the testator’s estate bsnefited 
thereby P- 

(3) Are the exesutors entitled tobe їп. 
demnified out of the assets of the testator 
or any part thereof in respect of the debt 


in question P 
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grant of, effect of—Heecutor, duties ` 
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(4) Is the elaimant entitled to be subro- 
gated tothe right of indemnity, if any, of 
the executors ? : 

(5) What sum, if any,is the claim- 
ant entitled to resover out of the estate ? 

(6) Was the business mentioned in the 
pleadings ancestral ? 


' (7) Was the business earried on with the 


assent of.the guardian of Sudhir ? 
(8) Was the business carried on with the 
assent of the creditors of the estate or the 


. legatees under the testator’s Will P 


Srish Chandra. Das died on the 12th Desem- 
ber 1904 leaving four daughters and a 
widow, the defendant Rasseswari Ohaudhurani, ` 
Srish left a Will dated the Lith December 
1904 whereby he appointed as his executors 
Srimati Rasseswari and one Rajani Mohan 
Das and gave hia wife power to adopt a son 
to him, and made the adopted son proprietor 
of his eastáte. Не gave monthly allowanacs to 


-two of his . daughters and gave them two 


houses. The executrix and executor applied 
for Probate of the Will iu the Daeea Court, 
and а eavéat having baen entered by one 
Indumoni on the 5th April1905, Chunder 
Kumar Dutt aod Amar Chand Laha were 
appointed Administrators pendente lite, They 
made a report to the District Judge of Daaca 
on the 9th April 1905, stating that the 
estate consisted inter айа of (1) a banking 
business at Daaca (2) A banking business 
at Caleutia, that the banking business was 
the backbone of the firm although it was 
to a great extent hazardous and that the eredit 
of tha estate rested entirely on this buai- 
ness whieh was sarried on by borrowing 
money and was without eapital, : ; . 

Oa the 10th April 1905 the District 
Judge of Dacca passed an order as follows: 
"[ think that the Administrators should 
eontinue their business on the lines which 
have been followed heretofore but avoiding 
transastions whish are essentially spesulative 
in their nature. " 

The businesses are, it is admitted, for the 
purpose of these proceedings aneestral busi- 
пезвев. ' 

On the 24th Мау• 1908 the saveat was 
diseharged and Probate issued to the exesu- 
tors, К | 


On the 26th April :1906 ‘the . plaintiff 


Sudhir was. taken in adoption’ by Srimati 


Rasseswari to Srigh. 
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The executors after the issue to them of 
Probate without obtaining the leave 
or  direstions of the Court continued 
the testator’s business down to the 19th 
April 1912 when they stopped payment in 
Oaleutta and in Dasca, the claimant during 
the period the exesutor were carrying on the 
business lent money on hatchitias to the 
business the aesount being a running one, and 
all the sums now elaimed by the claimants 
are in-respest of liabilities incurred by the 
executors during their conduet of the busi- 
пева, On the 27th April 1912 the plaintiff 
Sudhir commenced the present suit for 
administration of Srish’s' estate and a 
desree for administration was passed on the 
6th May 1913. The following further 
facts show why the administration haa: 
not been completed. In August 1917 
an applieation’ was made.to revoke the 
grant of. Probate, the Probate was revoked 
but on appeal there was a remand to enable; 
the Will to be proved in solemn form, and 
on the 19th. August 1919 proeeedings were 
stayed in the administration snit, In Sep. 
tember -1919 the plaintiff attained his 
majority, in Jannary 1920 administration 
with the Will annexed was granted to the 
‘plaintiff and in March 1920 the stay 
of proseedings was removed, Shortly 
put the eontentions of the parties are as 
follows: . 

The plaintiff contends that. Srish’s estate 
is not liable for the present elaim but that 
the only persons liable are the. executors 
personally, The elaimant contends on the 
other hand that Srimati  Rasseswari as 
: menager sould earry on the business and bind 
the infant and the estate and that it was the 
duty ofthe executors ít keep and preserve 
the business and to hand it over to the 
plaintiff as a going eonsern and that the execa- 
tors, although exeeutors, were de. facto шапа. 
gers. The slaimant further elaims to stand in 
the shoes of the executors in respeot of their 
right of indemnity from the estate, Various 
authorities were cited to. me but none 
really seams to me tobe in. point and I have 
not beenable myself fo find any authority 
which covers the point I think there is no 
doubt that onthe 24th May 1905 when 


Probate was granted ќо the  exesutors 
the whole of the  testator’s estate 
ineluding the business vested in them 


and that thoy.. held. it from that time 


- indebted to the estate, and the 


-scale and was a risky business. 


not as managers but as exesutors and 
subjest to their rights and liabilities as sue). 
Their duties, therefore, wera t» sollest 
with reasonable diligense the property 
of the testator and the debt due to him 
(See Hinda Wills Act, sestion 216). The 
Will eontained no power to carry on the 
business, and they dili not, as they 
migh have done, seek the direstions of the 
Court with regard tojit, Oonsequently, their 
right was not to carry on the business for an 
indefinite period but only for the purpose of 
realisation as one of the assets of the 
estate. They  earried 16 on from 190; 
until 1912 when the business stopped 
paymeot—a longer period than was 
presumably nesessary for the purposes of 
realisation and- on the evidense not for 
realisation, Under {евз eircimsianses, І 
thick the law is olcar, namely, that the 
executors are personally liable for tha 
debts and „have no general right of 
indemnity out of the estate Evans, In ve, 
Evans v.Evans (1), Strickland v, Symons 
(2) Williams on  Exesutcrs, 11th Ed., 
Vol. IT, 1537. If, howevar, asseia hava 
&esrued to the business and through it to 
ihe estate during the trading, the 
executors are entitled to be- indemnified 
from the estate for what it had eost them 
to obtain вов assets if they are not 
ereditors 
could stand in their shoes tothe extent 
of the executors’ rights. Sach being the 
law ns I conceive if, 16: remains to consider 
what is the position here. Nritya Gopal 
Das who was examined on commission, 
stated that he was employed for some 27 
years in the servica of this estate and that 
he was all along employed in the banking 
department and that he was so emyloyed 
after - Srish’s death. He stated that 
after Srish's death the executors earriel 
on the business not for winding up, but 
that they entered into fresh transastions; 
that it was carried on upon an extensive 
He stated 
that at Srish's death (12th Dasember 1904) 
the gash in the till of the banking business 
at Dacca was Rs. 36,020.39 and in tha 
Oalentía banking business Rs, 7,721-15-6; 


а) (1887) 34 Ch, D. 597,156 L. T. 768, 35 W. R., 
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(2) (1884) 28 Oh, D, 215; 58 L. J. Ch. 58% 81 1, A 
406; 82 W. R. 889, | 
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he gave the figures as to the capital in ‘the 
business and the losses “during the time the: 
business was earried on. Having read 
this evidence, it seems to me elear that 


the banking business was carried op at a. 
loss and indeed I cannot find that Counsel | 


who appeared for the applisants sought 
to show to the eontrary from the evidence. 
In argument before mè, however, . it’ was 
suggested that assets were: purehased for 
' the ‘estate oub of the business and that 
the estate has benefited.” From the evidence, 
however; I find nothing to support this 
‘sontention, and it -seems to hava been raised: 
before me in argument for the first time. 
Moreover, it is notiseable that in the case of 
Sudhir Ohandra Das v. Kamal Ohandra Datta 
(3) where the éarrying on of this business 
was under discussion, no suggestion was 
made that profit or benefit to the estate 
had: .resulted from carrying on this 
business. Ohitty,"J., at p. 543, states: 
“Tha  exeautors eontinued to carry 
on -the business of the testator and for 
that purpose appear ‘to have borrowed 
very large sums of money. Their manage: 
ment was -nct successful and the estate 
beeame' more: and more heavily involved, 
‘and. again: “The business had, gone 
from/bad to.worse and in 1912 it was finally 
elosed:” 


Iam not suggesting that the :findings in: 


that ‘suit are binding on the elaimant here, 
but it is curious that if there is anything 
in the suggestion now put forward, that 
it was never even urged or suggested in the 
case reported as Sudhir Ohandra Das v. 
Kamal  Ohandra Dutta’ (3), On 
facts and materials before me and on the 
law ав applieable to these · facts and 
materials, it does not appear that the exeoi- 
' tors are entitled to any indemnity under 
the circumstances’ of this ease in respect of 
the sums borrowed ‘by thém for the purposes 
of the business, and I hold on these facts 
and materials: (1) that the business was not 


carried on merely for the purposes of realizas - 


' tion, (2) ‘that it was in fact carried on at 
' B loss and tiat no! benefit asorued to the; 
estate. 

‘Admittedly, the’ ао rights stand 
or fall by the- rights of the. exesutors, and 


.-(8) 41 Ind. Cas. 503; 45 С. 588; 21 O: W. М. 1048, 
"Радо. of 45 0.84] ЕЕ УЕ SN) 


t- Te vea 


‘on tha 7th August 


-does not destroy any right 


the ` 


uf they ‘have as I hold no right of idemuity 
‘from the estate, it follows that the elaimants’ 


have no such right. `. 

But I am asked to say that these pro- 
ceedings are premature and that: I should 
before dismissing the claim wait :until the 
executors or their representatives have filed ` ` 
their acsounta,' 
. Now ‘the position is as follows: the - 
desrea for: administration was made on 
the 6th May 1913, on the 6th May- 1916 
the executrix was ordered to: file ‘her 
accounta on or before the 15th July 1916, 
1916 the tima for 
filing aecounts was extended and the exeaut-: 
rix was given order. peremptorily until the: 
15th September 1916, to fila her acrounts. 
In default the Wafeiehos was to prossed 


‘and the executrix was precluded from filing 


any aecounts. On the 15th September 1916 
the éxecutrix ‘applisd for further time but 
her applisation was refused. -So far вз the 
other exesutor Бајапі 19 concorned, he is 
dead and so long ago as the year 1914 
he filed a statement of fasts stating (para- 
graph 13) that he was not in в position 
to file assounts, Under these ciroumstances 
I am not prepared to arcade to the argu-- 
ment that І ought.to wait any longer for 
&seounts that will not ре fortheoming. 16 
is true that mere delay in filing acsounta 
of indemnity 
that may exist, bnt in any sase. for:sush 
right to exist the executora must show 
that tliey.are not indebted to the estate. 
In default of: acsounts this will be diffienlt 
if not impossible to ‘establish. . On’ the evi- 
dense before me the exscutors are prima 
facte indebted and ara acsountable, and this 
assountability has mot and sannot, I think, : 
under the sireumstances, be displaced. It 
would, moreover, appear from the evideuse 
that geheral.assets of the estate were used 
for the business without authority under 


the Will or from the Oourt, а eourse whish 


was. elearly unjustifiable. 

I:answer the issues:as follows :— ' 

(1) Money was advanesd by the claim- 
ant to the exeeutora" stie the death of the 


‘testator. : * 


:(2) The exesutors were not entitled or 
justified in carrying on the business as they 
did, and the debt was not properly. inenrred 


- and ‘the testator’s estate has not benefited, 


- (8).The answer is in the -nagative, 
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(4) Yes, if any Bush right exists, but 
on the evidence I cannot find that іб оен 
exist. . ' 

(5) Nothing. 

) Yes, 

(7) Yes, 

(8) I have no өтійепве:оп this point. 

The applicant/s elaim against thé eatate 
ascordingly fails and he must pay the 
вовёв to be taxed as ofa hearing and the 
вовёв will include the -costs of the Dacca 
Commission, 

NH GNE 

Claim: disallowed.. 


— 


ALLAHABAD HIGH COURT. . 
Sxoosp Озуп, Арркл. No. 1157 or 1920, 
. April 19; 1922. 
Present :—Mr, Justice Goku! Prasad, 
JANKI анр ornzas—Duaranpants — 
APPELLANTS 
versus 
DEBI SHANKAR AND OTHER8—-PLAINTIF?G — 
| RESPONDENTS, Р 
Agra Tenancy Act (II of 1901), вз, 196, 197, uppli- 
cability oj — Ejectment suit—Denial of landlord's title, 
whether ground for suit,” | à 


Thé provisions of sections 196 and 197 of the 
Agra Tenancy ‘Act, do not apply to suits which do nob 
lie, but apply.tosuits which might have been broaght 
in one Court but have been by mistake or otherwise 
brought in another, 

A aùit for ejectment based on the ground that the 
defendant had incurred forfeiture by denying the 
plaintiff's title in the Hevenue Оопгів, will not Не 
- in either а Oivil or a Revenue Court. 

Second Appeal. 

Mr. Damodar Das, for the Appellants. 

Mr, Baléshwari Prasad, for the Respond- 
ents, : 

JUDGMENT.— This | is а defendants’ 
appeal arising out of asuit for ejeetment, 
The plaintiffs’ allegatfons wera that they 
were ossupaney tenants of five plota. and 
that in a suit for rent in. the Revenue 
Ocurts the. defendants had set up a title 
in themselves as oceupanay tenants and had 
‘thus forfeited the tenancy. This was in 
` 1918 and (related to -plob :2N0.4350, = The 
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Revenue Ооцгь dismissed the snit. When 


‘the plaintiffs agaimsued the defendants in 


1916 for arrears of rent of three plots, that 
suit was also dismissed on the same ground. 
The present suit was then brought in the 
Oivil Oourt to ejest the defendants as 
trespassers, 
. One of the pleas raised in defense was that 
sich a suit did not lie in the Civil Oourte. 
The parties are dessended from a eommon 
ansestor. o 

The plaintiffs’ ease was that one of the 
ao-sharers, Durga, had transferred his share 
in the holding to them, The defendants algo 
elaimed title under Durga, The Revenue 
Court had ‘held that Darga was not a 
so-sharer of the plaintiffs in the plots in 
dispute and, therefore, any transfer by Darga 
to them of his share in the holding wonld 


‘not be valid. The Firat Court agreed with 


the Revenue Court in holding that Durga 


. was not a sc-:harer of the plaintiffs and 


benoe he eould nof relinquish his rights to 
the plaintiffs. He also found that the plaint- 
iffa were not oceupansy tenants and dismiss. 
ed the suit. The lower Appellate Court 
came to the opposite sonclusion and held 
that Durga was a'co-sharer with the plaint- 
iffs and that the transfer -was valid, He 
accordingly desreed the ejectment of tha 


‘defendants. 


The defendants come here in second appeal 
and the main ground taken was that the 
decision of tha Revenue Court passed in 1916, 
that 18, in the-sesond of the suits for arrears 
of rent mentioned by me, was binding on 
the Civil Courts. Thisisthe only point оп 
whieh І heard arguments in this appeal and, 
in my opinion, this point coneludas &ha 
appeal It has been held in the ease of 
Narain Singh v. Gobind Ram (1), that e 
suit like this does not lie at all' I am in 
full agreement with the desision arrived at 
in that osse and I am bound to follow it as it 
was a desision of a Division Bensh of this 
Court. As would appear from the state. 
ment of fasts. have given above, the suit 


' was based on the ground that the defendanta 


had incurred forfeiture beeanse of thoir 
denial of-the plaintiffs’ title in the Revenue 


(1) 9 Ind, Ons, 1022; 83 A, 639; SjA Ls d. 491, 
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Courte. This is not one of the grounds on 
which a tenant ean be gjected under the pro- 
visions of the Tenancy Act, The euit was 
bad in its inception. No suit like this would 
lie at all in any Ocurt, Revenue or Civil. ` 
It has beeri urged by the learned Vakil 
' for the respondents that seetions -196 and 
197 oover the defect in the forum of the 
suit. These sestions have no applieation to 
suits which do not lie at all but they only 
aontemplate suits whieh might have, been 
brought in орё Court but have been by 
mistake or otherwise brought in another. A 
suit like the present one did not lie and the 
Courts below have erred in desreeing it. 
I, therefore, allow the appeal, set aside 
decrees of the Courts below and dismiss 
plaintiffs’ suit with costs in al] Courts. 


WOA 


‚ INDIAN 


the 
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Suit dismissed, _ 


ЬЯ 
NAGPUR JUDICIAL COMMISSIONER’ S 
COURT. 


Seconp Civic АРРИАІ No. 388-B or 1918. 
November 23, 1921. i 
" Present :—Mr, Dhobley, A. J. О, 
KRISHNARAO-—DEFENDANT No, 1— 
APPELLANT 
versus 


NILKANTH AWD.OTHERS—P LAINTIFFS 
DEFERDANTS— RESPONDENTS. 

Berar Inam Rules—Inam estates in Berar—Devolu- 
tion —Hnfranchisement—Partition—Inam village— 
-Partibility —Eaceptions—Custom— Findings of fact— 

Power of High Court to interfere—Interpretation of 
documents and inferences therefrom, whether pure 
questions of jact—Second appeal. 


The devolution and incidents of an inam estate in 
Berar are regulated by the Berar Inam Bules subject 
entirely to the sanad or certificate or other doou- 
ments evidencing the special terms of the grant. in 
в particular case. Lp. 804, col. 1.1 

Subhan Ali v. Imami Begum, 66 Ind. Oas, 194; (1922) 
А.І. Е. (N.) 129, followed, Е 

The mere fact that some portion of the revenue 
which was being paid previous to the inam enquiry 
was continued to be paid would not show that the 
jagir had been enfranchised and that it had become 


'& free-hold, [рь 804, col. M. 


MEE 


ОАЕ, дужи 


The ordinary rule is that if persons are entitled 
beneficially to shares іп -an estate they may have a 
partition. [p. 804, col, 2.] : =, 

Shankar Baksh v. Hardeo Baksh, 16 О. 897 at p. 405; 
16 I. A, 71; 18 Ind, Jur. 98; 5 Sar. P. C.J. 299; 


: Rafique & Jackson's P, О. No. 108; 8 Ind. Dec. (N, в.) 


261 (P. C.)., followed. 

Whether a particular estate is impartible or is 
subject to the ordinary Hindu Law of inheritance 
must be decided according to ‘the circumstances - of 
each case and the evidence given in it. Гр. £05, col. 1.] 

Srimantu Raja Yarlagaddw Mallikarjuna v. Srimantu 

Raja Yarlagadda Durga, 18 M. 406; 17 I. А, 184; 5 
Баг. Р. C.J. 547; 4 Ind. Dec. (х. в.) 995 (P. O.), 
followed. 
. Partibility of joint property is. a general rule and 
impartibility is an exception to it, which has got to 
be satisfactorily established. Inam villages granted 
by Government to thé grantee and his male heirs 
for services rendered to the estate are indistiguish- 
able from other ancestral real estate and are divisible 
among the heirs, [p. 804, col. 2.] 

Bodhrao Hunmont v. Nursing Rao, 6 M. I. А. 426; 1 
Sar. P, О, J. 560; 19 E. R. 160, relied upon. 

The fact that for a number of generations a parti- 
cular estate has remained undivided, though other 
property belonging to the family has been divided 
between its members, would not by itself show that 
this was on account of a family custom or on account 
of the tenure of the estate, Though this circum- 
stance can be taken into consideration while deciding 
the question of partibility, the custom of imparti- 
bility must be strictly proved in order to control the 
ordinary Hindu Law of property. [p. 808, col, 2; 
p. 804, col. 1.] 


- Thakur Durrayo Singh v, Thakur Dari Singh, 13 B. 
L. B. 166; 1 I. А, 1; 8 Sar, P, О. J. 301(P. O.), followed. 
_ Property consisting of an ordinary inam village is 
liable to partition at the, suit of a co-sharer except 


--when it is held оп saranjam or other’ impartible 


tenure or where the terms of the original grant 
impose a condition upon its enjoyment that the 
management should rest with a particular branch of 
the family of the grantees. (p. 804, col. 2.] 

Such condition or family custom may possibly be 


‘inferred from a long continued practice, [p. 804, 


col, 2.] 

Gopal Hari Joshi v, Ramakant Rangnath Joshi, 21 B, 
458; 11 Ind. Dec, (x. ё) 807, followed. 

Interpretation of documents and inferences to be 
drawn from that interpretation'are not “mere ques- 
tions of fact, and even concurrent findings based on ` 
such interpretation and inferences can be set aside 
in second appeal. [p. 808, col 2.] ` 

Saigur Prasad v. Raj Kishore Lal, 65 Ind. Cas, 486; 
24 О, W, N. 394; 11 1; W. 884; (1920) М. W. N. 8; 38 
M. L. J. 260; 18 A. L. J. 285; 2 U. P, L. R, (P...) 65; 
22 Bom, L. В 451; 42 А. 162; 46 1. A. 197; 27 M. L.T. 
200 (Р. O.), followed, : : 

Though the High Cowrt cannot interfere with the 
findings of fact in the case of a ‘custom ib oan con- 
sider whether the faéts found are- sufficient to 
support the custom found, Гр: 808, col, 1,] ' 

Pothi Kandiyil Vattoli Kalandar v. Keloth Vattoli 
Puthooram Kalandar, 69 Ind, Cas. 570; 41 M, L. J. 
487 at p. 439; (1021) М; W, М, 764; 14 L., W. 702, 
followed. 5 VO 
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+ "Appeal against a decree of the Additional 
‘District Judge, Akola, dated the 14th Sep. 
‘tember 1918 in Civil Appeal No. 129 of 
191". 

Messrs, S. B. Gokhale, A, V. Khare 
and Q. G, Hatwalne, for the Appallant. ` 

Mr. M. R. Dixit, Sir B. К. Bose and Mr. N. 
K. Phadke, for the Respondents. 

JUDGMENT.—The present litigation 
between the parties refers to what ів known 
вз Bori Adgaon јад" іп the Khamgaon 
Tabsil of the Baldana District, and the 
slaim with whish wa ara in this appeal 
conosrned is one for partition of that jagir 
on the ground that the parties are sharers ia 
it. The original holder of the agir was one 
Sanderjea Deshpande, who was tha common 
ancestor of the parties and who died about 
200 yeirs ago. The villaga has sines then 
baen in ths possession of the family. 
Though the several membora of tha family 
reseiva tha income assording to their ras. 
‘pective sharas, the Jagir stands in the name 
of only one of them, who is oalled the serti- 
fisate-holier, . [t is the sertifisate-holdar, 
‘who aotially managas the jagir, rassivas 
the income and paya the several members of 
the family their respestiva shares in the 
profits, The-prineipal eontesting defendant 
is the present certificats.holder of the yagir 
and hs questions the right .of ‘the, other 
members of the family to claim a partition, 
though he 
receive their due shares in the profits. 

2, This case was onee bafore this 
Oourt and has baen reported аз · Krishnajt 
у. Nilkanth (1). It was sent bask with 
‘directions to deeide it after aseertaining the 
‘exact eonditions aud: -térms on whioh the 
jagir was originally granted and subsequently 
‘sontinued, Tnis: has now bsen done and 
tthe learned:-Additional District Judge haa 
held-that’ the: jagir is liable to ba partitioned 
amongst the several sharers. 16 appears 
that the jagir was originally granted: by 
the Emperor of ‘Delhi to Sunderjee a little 
"more than 200-years ago, and it was after 
his death ‘sonfirmed in favour of' his sons. 
‘There ison the record a cartified copy of 
the. original sanad of the, year ‚1716 AD. 
and init a referense has been made.to- the 
previous sanads granted’ to Sunderjee from 


: © (1) 86.Ind, Oas; 618; 12 М, L, В,.150 
pl 
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time to. time by the previous Ministers of 
the Emperor This sanad of 1716 was granted 
after Sunderjee's death in favour of his sons, 
they being desaribed in -it ав Gopaljee and 
others. · It does not mention the purpose or 
the abject of the grant. It simply nraentiona 
that it was granted” dar waie-/nam (by way 
_of fnam).. In „1863 during the enquiry by 
‘the Inam Oommissioner’ an’ attampt was 
made to ascertain’ the terms on. whish the 
jagir was.originally held, but it :appeara 
that no useful information eonld bs obtained, 
.The Nizam’s  Government* continued the 
jagir on the same terms on whieh it was 
‘being held at the tima of the Inam Enquiry. 
As the question involved depends to a groat 
extent upon the terms of the original grant, 
I think it necessary to quote tn extenso the 
report made by the [nam Enquiry Officer 
ard the final order passed by the Govern- 
-ment in the case, Exhibit D-2. A reference 
to the terms of the original sanad is made in 
this report, whish is as follows :— i 
" Ву the sanad · produaed in support of 
this eleim it would appear that, во far baok 
аз A. D. 1716, a Diwan of Mohamad Farraok 
.Bheir eopfirmed this village of Gopaljee and 
‚е sons of one Sunderjee Deshpande, decaas. 
ed, by whom, it is stated in the.sanad, it had 
bsen held. a8. nac under sanad of 
‘previous rules; The grantee is described as 
‚ Dashpandia of the: Parganna* but nothing 
. regarding serviseis mentioned. - ` 
“There is nothing to show that the grant hag 

not been uninterruptedly enjoyed. It was 
originally ,alienated as the free -jagir 
(entire): but many years ago the. Ellichpur 
Nawab fixed a mukasa-of Rs. 975.5:2 whioh 
-has bean- continued to bs paid-to Government 
ever sinee, : fd iie зы 
. “The olaim was instituted by Parushottam 
-Rao Deshpandia and Raghunathrao Duskuttee 
Deshpandia, the two resognized heads of 
.the family, They have both very recently 
‘died -but they are well represented, the 
progeny of theoriginal grantee being very 
‘numerous. The two parties one named (sic; 
‘above named) were sixth in lineal deseent 
rom Sunderjea Deshpandia, A detail of 
‘the present incumbents has not been given 
‘as there is no apparent objest to be attained 
by it. There are not the slightest grounds 
for supposisg that-the village was alienated 
"as remuneration for service as Deshpandia, 


- Тһе silence of the sanag, оп this point ШУ 
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be «received 
question. 


It would appear that-the 


conslusive evidense. on the 
aliena- 


„tion should.be eonfirmed on the present tenure 
with this difference that: the mukasa should 
be 3/5th of the assessment fixed by the revenue 


survey, 


1 


` ÁKOLA: 


18th. May 1863: 


^(Sd.) J. H. BURNS. 
E, A, О. on Inam 
Enguiry. 


DEOISION. OF THE RESIDENTS 


“I am of 
be continu 


opinion that thia village should 
ed in perpetuity to granteo’s 


' . deasendants' oñ payment of mukasa. of share 


of revenue 


fixed by the Native Government. 


"The: village has been :held for nearly 150 


years and t 


hough the name of the grantor is 


now undecipherable: on the sanad, its vali- 


dity bas bee 


n acknowledged by all preceding 


Governments, as shown in the fact of 
their recognition of the jagir. ‘The 
sanad is’ declared valid һу ‘the Nizam’s 


Government. 

Sanctioned vzde. Соога ані Letter No. 115 
dated 2rd April 1866." · 

9. "The Sanad of 1716, to whieh a referense, 


has already 
additional 


been made, .does not give us any 
information and itis, therefore, 


unnecersary to refer toits sontents here. 


“Very little.i 
jagir subse 


Inam Enquiry, - except that before 1860, 


js known of the, hiatory of the 
quent - to its grant and ‘before the 
it 


stood іп:: the name of Hághupat Rao, also 


ealled Raghunath, 


- belonged. 
© underjee’s 


{ son: оЁ- һапКег, who 
io the вөлїотшо®% branch of 
family. The Raghupat and 


Purushottam belonging to one-of the junior 
branehes, who sre deseribed in the Inam 
Officer’s report as being the two reeognized 
heads ofthe family, died, it- appears, during 
the Іпат. Enquiry and the first: certificato. 
holder entered in the Register of Inam gerti- 
: fieatór, Exhibit: D-3, was Purushottam’s ron 


Rangrao. 


Raghnpat had died | without any 


issue and thus ‘his branch kad become extinot. 
Purushottam’s -branch was the third in the 
point‘ of seniority and it appears that the’ 
‘representative of the second senior braneh 


shad: not:pu 


Ufarward their claims for one of 


them being entered as a certifeate bolder, 
and that they: had not objected to Rangrao 


being ‘soJentered, 


‘Register of 


: ' grant of. the. 
“ madatm ash, ” 


The Jagir 


ln, column 19 of the 
Certifieates,: the purrore of the 
Jagir is menticned as being 
for personal maintenance.’ 
twas thus eontinued on the old 


CASES, 


conditions the Mukasa amount bi 
cally the same. The old figure 
the inam proceedings was Rs. 97: 
the new figure calculated as thr 
therevenue as given in the re 
Rs, 974-5-5 a difference, of only 

4... In 1894 Rangrao died and 
the name of his son, Rajeshwar, 
as cortificate-holder (Exhibit D- 
standing objections raised by eerta 
of the other branshes of the f: 
natüre.cf, the  objestions raim 
apparent from the following extr 
application, Exhibit P-19, then pi 
опе. of ths members of, the fan 
mutation proseedings :— 

"That the manager of the he 
certificate is not entitled to any 
vilege or right or share for more ir 
than which it вап. be devolved 
rule of partition. That there | 
why this junior member with 
share should be resognized as | 
family in perpetuity. Loam Rul 
as your petitioner believes, i 
give perpetual. right to sue 
though hia ancestors might ] 
time passed enjoyed the privilege 
oftheir personal ability, good ch 
better feeling with other member 

In 1909 Rajeshwar fell ir 
arrears and. proceedings for tl 
were started. During the sow 
proceedings statements of sever 
of the different branches of 
were recorded and from those s 
appears that all the members of 
were in receipt of. their duet 
prcfits of the jagir and that tl 
theirs was never questioned by tk 
holder. This. payment was mi 
maintenance to ther other mer 
family but as their due and leg: 
the jagir. . They were ec 
sharers in the. Jagir itself. 
these membera expressed read 
their share of the revenue arri 
arrears were, however, subseque; 
the .records, Exhibits. P.6, .P- 
P.20 to P.22, do, not, show h 
whom, 

Rajeshwar died iñ 1910 wit] 
any male issue and mutation 
started. This time too several 
the different branches put forwar' 
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for being entered as, certifieate-holders and 
objested to any member of Rajeshwar's 


bransh being so entered, Ex. P.15. Not 
withstanding these objections Rajesh war'a 


brother, Dinkar, was entered as certiGoate- 


holder in his plase, see Exhibit D.5, Dinkan 
died in 1912 апі the name of his son 


Krisbna Rao, was entered in his plase, 


as certificate-holder, This Krishnarao is 


the contesting defendant in the present, 
suit, which was begun in the lifetime of 


Rajesh war. 

9. This.is the history of the jagir 
and I have given it in some detail, аз I 
think it will to some extent help us 
in solving the question involvad in this 
appeal. ln the Courts below the sontesting 
defendant oppossd the claim of the other 
members of the family for partition of the 
.ügir on the ground that it was aseording to 
the family oustom ог kulachar impartible, 
The First Conrt held that in view of the 
fast that though the jagir was being 
held ia the family for over 200 yaars, 


it had not heen partitioned nor had 
any such claim been till now made 
the sustom pleaded had been proved. On 


appeal the learned Additional District 
Judge was of opinion that the fast of there 
being no partition did not signify mush 
and that the eustom set up by the defendant 
had not been established. It is sontended 
for the appellant that the finding of the 
Appellate Oourt оп thequestion of the exist. 
'enee of the eustom was wrong and that also in 
view of the restriated tenure of the jagir, 
it should have been held impartible. ‘Ihe 
respondents urge that the finding of the 
lower Appellate Court is one of fact and 
eannot be interfered with in sesond appeal, 
and also that the secofld ground urged 
‘in. support of the impartibility of the 
jagir not having Баеп taken in the Trial 
Court should not now be entertained. 
Though the High Court sannot interfere 
with the finding of the fast it san consider 
whether the facts found were suffisient 
to support eustom, Pothi Kandiyil Vottolz 
Kalandar v. Keloth Vattolt Puthooram Kalandar 
(2); во the eorrectness of the lower 
Appellate Oourt’s finding on the existenae of 
fhe custom ean be questioned in sesond 
appeal. It is contended for the respondents 

(2)69 Ind. Cas. 570; 4l M, D. J. 437 at p, 430; 
(1921) м. W, N, 764; 14 L, W. 702, 
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that the oases must be tried and deter. 
mined on the allegations made and proved 
and that it is sontrary to this prinsiple to 
deside в case upon á point not raised in the 
pleadings nor embodied in the issues 
to whish the attention of the parties had 


not bean drawn; see Joytara Dassss v. 
Mahomed Mobaruct (3). In this sonnection 
it will be sufficient to mention that 


when the ease was remanded by thio 
Court, exprees directions were given to 
assertain the terms of the’ original grant 
and the nature of the tenure, in order to 
find ont if the jagir was or was not 
partible. Moreover, the lower Appellate 
Court fally дівсаввей the question of the 
impartibility of the jagir, apart from the 
ground of eustom set up by the eon- 
testing defendants. The respondents 
cannot, therefore, somplain of ‘their being 
taken by surprise or of the grourd 
now taken being an entirely new one. 
Interpretation of documents and inference 
to be drawn from that interpretation are 
not mere questions of fasts and even aon- 
current findings based on such interpreta. 
tion and inferences can be sat aside in 
Sesond appeal. I need only refer to the 
ease of Satgur Prasad v. Raj Kishore Lal 
(4). All the doenments filed by the parties 
giving the previous history of the jagir 
are before us now and we have to deside 


whether it is or is not impartible. 


6, The eustom of impartibility may be 
of three kinds. The first is territoriálong- 
tom whieh is the lex loci binding all persons 
within the losal limits within whieh it pre- 
vails; the seeond is a eustom attaching to 
а tenure as one of its incidents, the third 
is а family eustom. (Ghose's Impartible 
Property, Sesond Edition, page 318). n the 
present case the territorial eustom has not 
been pleaded and we are, therefore, aoneerned 
here only with the last two, The fast that for 
& number of generations а partieular estata 
has remained undivided though other prope 
erty belonging to the family has been 
divided between its members would not by 
itself show that this’ was on aesount of a 


(8) 80.975 at p. 980; 11 O.L, B. 399; 6 Shome 
L. B. 13; 4 Ind, Dec. (N. 8.) 629. 

X(4) 55 Ind. Cas 486; 24 C. W. N, 894, 11 L.W. 
884: (1920 M. W. М. 8: 38 M.L J. 209; 18 A І, Ј. 
285; 2 U. P. L. В (P. C.. 55; 22 Bom. L. B. 461; 42 
А. 152:46 T. А 107727 M. T,-T-9nn'(tP: Pt Y 
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family austom or on account of &he.tennre, 
ot , the estate. ‚ Though thia. eiroumatance, 
can . be taken into ‘consideration while 
deciding the question of partibility, the 
eustom of impartibility must be strictly proved 
in order to control the ordinary Hindu 
Law ‘of property, Thakur Durrayo Singh. Ve 
Thakur Dari Singh (5). - 

: 7. "The devolution and incidents of an 
inam estate in Berar are regulated by the 
Berar ‘Inam Rules, subject entirely to the 
sanad or certificate or other doenments evi- 
densing the special terms of the grant. in 
the particular case. Subhan, Ali v. Imami 
Begum (6). Under rule 11 there are five 
olasses of imams, The зат in this pari 
бешох cage does not belong to either the 
gesond” or the fourth cr the fifth olaca. 
Though it^ was а grant by n former Govern- 
ment, it was not а grant for Parganna service, 
It was not made to Snunderjse in bis posi- 
tion 88 а Desbpande. The sanad is entirely 
silent on the point, “If it were & Pargana 
service grant, the sunad would not have omit» 
ted to make a mention of it, Мо title-deed 
' was issued at the aompletion of the Inam 
Enquiry as required by rule XV and we 
sannob, therefore, know with certainty under 
what olass this jagir was intended to be 
treated. The entries made in the register 
of Inam sertifieates would, however, show 
- that it was a subsistenee or maintenands 
grant and it, therefore, falls within the third 
class. . Ij. sould not be of the first class, 
вй we do nob, find any special duty or ‘fee 
levied, вв required by role 11. In my opi- 
nion, the grant was of the third class and 
it is. {о бе seen whether there is anything 
in the rules cr in the ‘conditions of the 
grant “to make the jagir impartible. 

. 8.. The learned Additional District Judge 
has held'that the ` ‘grant had ‘been enfran- 
chised becanae a quit rent is being paid 
and that the jagir bas thus become a free. 
‘hold estate. This appears to be erroneons, 
„An Inam or grant may be entire or only 
‘partial. But the mere fact that some 
‘portion of the revenue whieh was being 
paid previous tothe Inam Enquiry was son- 
Boned to be paid would not show that 


ee 


eee 266 1A. 1j 8 Ваг, рс, 301 


Fo % Лай, Das, 19% (1922) AEG) 0 


CASEB. Nr 


^of the grantees. 


[19 


the, Jagir bad bsen enfranchised and 
it had ‘become a free. hold. There _ Wat 
the present ease no enfranahisement m 
the rules. The" same restristed tenure 
continued and neither the Government 
the persons representing the family 
intended ёо sonvert the estate into a 1 
hold nor did' they ever think that it 
not a ‘restriated ‘estate. 

: 9. The ordinary. rule is that if per 
are "entitled . benefieially . to Shares in 
estate they may have a partition, Sha 
Baksh v. Hardeo Baksh (7). Property 
sisting o an "ordinary imam, village ‘s.l: 
to partition’ at the: euit” of а so-sh 
except when it ‘is held on saranjam ‘or c 
impartible tenure or where ‘the term 
the original grant impo:e э sondition т 
its enjoyment that the management sh 
rest with a parlieular braneh of tha fa 
Such condition or fa 
sustom may possibly ba inferred fro 
long continued prastice, Gopal PR t 
v. Ramakant Rangnath Joshi (B). ' 
partibility of joint property is а ger 
rola and impartibility “ie an exce] 
to it whioh has got to be satisfacb 
established. . Inam villages granted 
Government. ќо the grantee and his : 
heirs for sérviess rendered to, the state 
indistinguishable from other ansestral 
estate and are divisible among the b 
Bodhrao Hunmont vw. Nursing | Hao 
The” general rule that ` persons "benefic 
entitled to bares are entitled to part 
may no doubt be exeluded from apr 
tion in the cise of Gartain slassea of] 
erty such as saranjams in the Bor 
Presidency, bug then the impartible ni 
of thy property either on the strengt 
‘aonditions of’ thesoriginal grantor qn act 
of eustom should be proved beyond ` re 
able doubt. The estate known ав sara 
in Bombay is a spesial estate and as ob 
ed in Narayan Jagannath ү. Vasudeo V. 
(10), aacozding to the old Government 
words, the saranjam ' villages were inte 
to be. held and managed by only . one 


B ~ ' , 
LÀ e. 


- (7) 16 C. 897 ab p, 405; 161, А, 71; 13.Ind. д 
5 Sar. P. О. J. 299; Rafique & Jackson's E C 
108; 8 Ind, Des. iN. в, 261 (Р C). 

(8: 21 B 458 1 Ind Deo, «Nn. я.) 807. att 

(9) 6 M. L A. 428; Sar. Р, О, J.,500,.19 E, E 


00) 15 В, 247,8 Ind, Deo, (N. в) J05 
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subject to the liability ta divido the profite 
with the other members of the family. all the 
sondibions and insidants of the sarqan'am 
tenure cannot, therefore, bs applied to the 
estates in other parta of India, though some 
of the incidents msy be common to both. 
A saranjam estate in the Bombay Presidensy 
is ordinarily impartible and it dessendm 
entire to the eldest representative of the 
last holder. This special feature of a sar- 
anjam estate could not necassarily be mada 
applieable to а jagir village in Borar. More- 
over, sanadi -grants in Bombay like saran- 
zam ёте more properly describad as aliens- 
tions of the royal share in the produos of 
land, z, ¢.,land revenue, than grante of land ” 
and znam grants are to ba presumed by 
Qonrts there to be grants of.revenue and 
not of the land— ОЪове?в Impartible Property, 
page 153. The jagir in question is, on the 
other hand, а grant of the village itself, 
The ineident of impartibility of saran-am 
cannot be made applicable toit. Whether 
a particular estate is impartibla or is 
subject to the ordinary Hindu Law of 
inheritance musi be decided acsording 
to the ciraumstances. of eash case and the 
evidensa given init, Srémantu Raja Yarla- 
gaddu Mallikarjuna v. Srimaniu Raja’ Ұста 
дайда Durga (11). 

10. The elaim of the  sharers to 
have their dce share in the profita of the 
jagir being admitted, the claim of imparti- 
bility put fcrward by the csrtifisato-holder 
is really one forthe exslosive management, 
and such a claim, though not unknown, ів 
an exeeptional one. In tho case of Shankar 


Baksh ч. Hardeo Baksh (7)  alreadg 
cited which was from, Oodh, it was 
Observed that aush kind of exclusive 


management was unknown to the Hindu 
Law there and that there must ba alear 
arrangements to establish and prove ita 
existence, There is nothing either in the 
original grant or in the subsequent history 
of the. sagtr to chow that it was intended to 
bs impartible, exaept the oiroumstanee that 
the jagir had not bgen partitioned ainae ita 
grant. In this case, the firs} sartificate- 
holder, Rangrao, did not*beloug to the Renior- 
most bransh of the family. -His father 
Purushottam Rao and Raghunath Rao who 

(11/12 M.- 406; IT I: AL 184 6 Sar Р; 0, J. 647; 
14 Ind, Deo, ($58)998(B.Q) 92-5. 6 - o: 
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of subsistense grant was 
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belonzed ёз tho squiormost bransh we 
described in the Inam Hnquicy Officer 
report simply as the two resogaiz»d haac 
of the. family. Whether they belonged t 
ths eenior or junior braushes was not take 
into consideration at all. They were perher 
the eldest members of the family then i 
existanse and were respected by the othe 
membar for their age. ‘This would shor 
thas the other membera did nob intend f 
bind themselvas permanently to keep th 
management of the jagir in that partioula 
braneb; There may ba several reasons wh; 
the question of the actual partition of th 
jagir had not till now arisen. The aertificate 
holder managed the village property ani 
the other sharers were satisfied with hi 
management. We -haye seen that -both ir 
1894 апа in 1910, many of the other sharer! 
had objested to the jagerhaving continusc 
to bs recorded in that partieular branch 
This would a5 least show that they had no! 
askuowledged tha elaim ofthat bransh to be 
revorded ая certificata-holder or to . the 
exolusive management of the Jagir, The 
present suit for partition would not perhaps 
havo been started, had not Hajeshwar fallen 
into revenue arrears and had there been no 
mismanagement by him. jJ 
11, Comirg now to the Bsrar Inam 
Rules, it is important to note that though in 
rule V  certein restristions have been 
expressly. imposed we do поб бай the cond:- 
tion of impartibility mentioned there, It is 
not that the framera of the rules had over- 
looked -thia eondilion or had taken it for 
granted that every inam estate was imparti- 
ble or had considered an express mention 
thereof in this rule as unnessssSary, ав wa 
find that in rule IX it has been stated that 
aervice grants could not, according to the 
ordars of Goverament, be divided, This 
would iadirestly show that with theexcap- 
tion of that partisular grant, partition of an 
inam estate was nob prohibited. If partition 
| intended to be 
prohibited we should havo expzo‘e] that 
condition to Ъз exprasaly stated in the rale 
y. Woe may, therefore, presume that neither 
the Government nor the framera of the rules 
intended to attash the condition of imparti- 


büity. to every kind of inam, .Sa far ao 


the responaibility for the revenus to Gevarn. 
mont ія aoncarned, the Government may 
apknowledga & parsisalar. member: of: the 
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‘family’ as inamdar or gertificate-holder, but 


this would not eome in. the way of the 
partition: of the 0077 between the several 
sharers, Such a state aan exist. А mal. 


«usar? village in the Central Provinees, for 


example, may be partitioned between the 
sharers, though the Lambardar representa 
the whole ‘proprietary body in dealings with 
the Government and is primarily responsible 
to it for the revenue. : 

719, The sase’of Balwantrao v. Deo Rao (12) 
which apparently goes against the partibility 
of an tam village in Berar, did not excape 


‘my attention and was given by me full 


and earefol eonsideration. The ground on 


which the view of the impartibility of an - 


inam village is supported will be clear from 
the following quotation from the judgment in 
that case : 

“I consider that the: plaintiffs are not 
entitled to get a deeree for the partition of the 
rights of the superior holder which include the 
right to act as or nominate the Patel and the 


„Patwari of those villages and the right to 


aollect’ the revenue and pay іё бо the Govern- 
ment and to manage the village so far as the 
Government is conserned which is what the 
plaintiffs really wish to do, The villages are 
all what are called. alienated villages in 
Berar, some are held onder sanads conferred 
by the Governmentin lieu of service dispens: 
ed with, othe:s are held on ‘zara tenure, Jn 
the care of the former the grant is differently 
limited in respect of the different villages, bnt 
itis elear that all are granted as integral 
villages and as integral holdings. It ie a 
fundamental prineiple of Berar Law that a 
holding cannot be divided, so far as tbe 
Government is concerned, without the con- 
sent of the Government. The grants also 
carry with them the right of acting as 


‚ог appointing the Pateland Palwari whieh 


service and right is in Berar indivisible 
without the eorsent of the Government (see 
the Patel and Patwari’s Law, 1885), The 
villages are all the property of the family as 
members of the Deshmukh family and are 
the Watan property and are granted in respect 
of services formerly recorded and no suit in 
regard to them should be instituted without 
the certificate of the. Colleotor, which, if asked 
for with the objeet of obtaining the partition 


{ ve 


(18)-8-Berar Law:Journal:84, 


of the Patelki and Patwai 
the consent of the Govern 
bo granted (see tbe Pe 
The vera village: were а 
tegral holdings and on th: 
that ons person shonld ak 
head of the village and re 
so far as the Government 
is impossible that the ris 
holder of an alienated vill 
partitioned without up 
revenue system whioh.: 
shall be but one Patel anc 
representative manager ir 
The partition of 'an in 
be binding upon Ње Gi 
Government may not be 
such a partition, but that 
reason to refuse partitio 
sharers themselves who 
The right to ваё. вв or to 
and the Patwari may n 


сап be left intast, but 


of the office of the Pat 
cannot, in my opinion, a 
the division of the. pi 
sertifieate-holder may, n 
partition, continue to repr 
prietary. body in their 
Government and the Go 
refuse to reaognise any o 
For the pay mens of the C 
the certifisate-holder шә; 
ponsible, just as the 
malguzart village in the 
The other sharers may 
ihe partition-Cesree be d 
to the certifisat eholde 
shares in the Governme 
the common villügo ex 
however, matters of det 
settled, while effecting 
With all respect to tl 
Commissioner deeiding t 
that the proposition that 
in Berar cannot be divide 
is too broadly stated. ' 
rule IX of the Berar Ins 
term includes a village, : 
servants ав Zamindhrs 
ment, offisials admits 
Civil Courts. In the-pr 
of the jagir to Sunderjt 
presumably jn their pr 
sapasity and had nothi 


, Similarly aaswered, 
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serviee, past present or future. Thera is, 
therefore, in my opinion nothing either in 


` „the terms of the origioal grant or in the 


Inam Rules to prevent a partition of the 
jagir being  effested between its several 
sharers, ° 

13. One of the arguments earnestly 
advansed for the appellant ` against the 
partibility of the agir was that it was granted 
to enable the jagirdar to support himself 
and his family with besoming dignity and 
that the very objest of the grant would ba 
frustrated if the jacgr were . permitted to ba 
partitioned into small shares,’ This argue 
ment earries very little conviction, as there 
is practically no differenes betwaen the 
division of the profits and the division of 
the: jagir itself, The same argument was 
advanced in the case of Rajah Deedar Hossein 
v. Ranee Zuhoor.oon nissa (13) in favour of 
impartibility of a Zəmindari and was 
“Апа 'the desrea of 
the degradation to whish the rank of the 
family would ba subjested to by a division 
of the Zamindari would ba the same in a divi- 
sion of ita profita, cesing there is no distinstion 
or ді егепвв between a division of tha 
Zamindari and that of its profita.” (ғ 
the number of the aharars ba & large 
one, the rank of the family would dwindle 
away as mush bya division of the profits 
between them as by a division of the 
estate itself. This grant of the village as 
jagir to Sunderjse and his sons was nob 
an appanage of any titla ав was the cisein 
Raghcjtrao v, Lakshmanrao Saheb (14), and 
the question of supporting it with besaming 
dignity does not, therefore, arisa here. 
The certifisate-holder has a very small 
share and as it is, he (annoi keep up the 
rank of the family with the share in the 
profits which he gets, 


: This appeal involved a question of 
general” importance and its decision iy 
likely to affect inam estates in Berar, I, 


therefbre, gave an earnest and oareful 


attention to the question and took а long” 
time to some to а daaision, This assounts for | 


the unusual delay* in the disposal of tha 


(18) 2 M. I, A, 441 at р. 460; 2 Suth; P, С. Ј, App. 
Vi 1 Bar. P, О. J. 217;-18 E, R. 368. 

(14) 16 Ind. Oas. 239; 88 B. 639; 16 О, W. N: 
28 M, Le J. 888 


1140; 14 Bom. L, В, 1336; 17 0. L, J. 17; 39 I, A. 202 
(Р, 0.3, s ses 
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appeal which fails ‘and is dismissed with 

all sosts on the appellant. 
B, D. i 2 ЖЕ i 
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ALLAHABAD HIGH OOURT. 
` Өкдояр Oivin Appman No. 412 og 192, 
April 21, 1922, 
Present: —Mr. Justise Stuart. | 
Syed MOHAMMAD HAMEED— DEFENDANT 
— APPELLANT 
; versus 
Syed MANZUR HUSAIN лир ANOTHER — 
: PrarwrIFE:— RESPONDENTS, 

Stamp Act.(ILof:189)), s, 2 (15)—Award directing 
partition, signed by parties interested —Instrument of 
partition. : . 

‘An arbitration award directing partition of prop. 
erty, if sigaed by the parties interested by way of 
assent to the award, becomes thereby an instrument 
of partition, and shoald be stampad accordingly. 
[p. 803, col. 1.] 

Amarsi v. Dayal, 9B, 60; 5 Ind. Deo. (х, в,) 83, 
followed. 

Second Appeal. 
Mr. S. Raga Ali, for the Appallant. 
Mr. S. M. Sulaiman, for the Ra:spondents. 


JUDGMENT.—The lowar Appallate Cour: 
has based its judgment largely ona desd 
of tha 19th of Fabraary 1871. It this 
deed be exslulad from avideasa tha fladiaz 
that the shop balongs: to tha plaintiff is 
not a good finding of fast and tha oasa will 
have to Ъз remitted to the lower Appellate 
Qourt for a frosh finding exsluding the 
evidenes afforded by the deed in question. 
The deed is admissible in evidensa if pro- 
perly &tamped. bat it is elearly nob. pro« 
perly stamped, It was stamped with a 
stamp of Rs. 1-120 as an award. It is 
а desision by arbitrators bat it is а desision 
whish the parties have also signed and it effants 
the partition of the parties’ property. The 
law governing the sase is contained in Aet 
XVIII of 1869, Saction 3, snb-sestion (22), 
of that Act defines "partilion:deed" ag an 
instrument whereby persons interested in 
immoveable property jointly or in common or 
ав 60. pareeners or as members of an undivided 
Hindu family, divide or‘ agrea to ‘divide 
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sush. property in. severalty, and inoluded a 


baiwara. А partition deed under that Ast. 


ought to bear a stamp of at least Rs. 16. 
An, award, was to:bear a stamp at the most 
.of Re. 1. Hence ib soon besame a popular 
praetiee, when а matter of partition was 
referred to arbitration, to make an award 
. effeeting the partition and stop there, and 
go long as nush an award bore the signatures 
of the arbitrators only, it was sufficiently 
stamped asanayard. When Aat TI of 1899 
was under preparation, the framers observed 
this praetice and 'suecseded in stopping it 
by including -in "instruments ‘of partition" 
an &ward by an arbitrator diresting a parti- 
tion; but it had previously been held that 
an award diresting partition of property, 
if signed by the parties interested by way of 
assent to the award, became thereby an 
instrument of partition and should be stamp- 
ed assordingly. This was decided by & Fall 
Benoh in the ‘case of Amarsi v. - Dayal‘ (1) 


-T-aeeopt the view taken" Ъу · the- ‘Bombay. 
High Court. As a result, the deed in quese ` 


tion is; inadmissible’ in evidénse ав not 
being: properly stamped. _ I allow the plaintiff- 


reapondénb:& ‘month’ within whioh to make ` 
up the penalty if be so desires. The case: 


will be put upagain in ‘due course. 





The penalty has nob been made up. The 
deed is, therefore, excluded from eviderce. 
I.remit the ose, to the. lowar Appellate 


Court for a fresh finding эз to whetber. 


the shop in question does or dces not belong 
to the plaintiff. In arriving at the finding 
the deed in question will be excluded from 
sonsideration, Arguments will be re-heard 


by the lower Appellate Oonrt. The order: 


on the remanded finding must be sent back 


to this Oourt within two months of the, 
даба оЁ receipt of this order, Ten daya will 


be allowed for objection, 
‘ The finding on remand has now been 
reseived. Excluding the evidense afforded by 
the partition-deed, it has been found that 
the disputed shop fell int» the plaintiff's 
father's share on partition. This is a find. 
ing.of fao. ‘which. muet bo eonelusive uuless 
it is „vitiated io some way. Objestion is 
taken to. it on the ground that the appellant 
had, “never admitted that the parties had 
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got the shops by ‘partition and that the. 
Court had miseo- stroed the rubkar of the 
23rd of April 1918, .but I find. from the 
judgment that the lower Appellate’ Court: 
never found that there was any admiesion 
by the appellant i in that тират. The’ lower, 
Appellate. Court only found that the fast 
of partition of the, shops was not sericusly 
contested by Muhammad Hamid. or that be 
explieitly denied the fast cf partition: This 
correctly represents, what. happened, - Ane. 


-other objestion was taken that other doeu- 


ments relied upon. by the lower Appellate 
Court were inadmissible in evidence. The 
learned Counsel for the appellant informs 
me that the documents to which he refers 
are registered deeds of, gift made by Aijaz. 
Husain and his son. These dosuments “were 
certainly admissible in evidenee and the 
evidenca afforded by them was relevant. I. 
therefore, deside that: the ‘finding on remand. 
is not vitiated. On it the appsal fails. The. 
appeal is dismissed with возів ineluding 
fees on the higher seale. 
WG, А. i 25 
Appeal dismissel. 





OALCUTTA HIGH COURT. 
Oxtarmat Сити Sure No. 820 ок 1620. 
November 24, 1921. : 
Present :—Mr, Justias Rankin. Е 
AMAR ОН зр CHAMARIA—Ptatat’ Fr ' 
— APPELLANT 
versus 
BANWARPLALU RAKSHIT 
- AND OTSERI— DEFEXDANTR—ROAPOND STA, 
Arbitration pending suit without intervention of 
Qowrt—Informal award, if can be enforced as 
adjustment — Civil тоо Code (Act V of ae) 
section 89, О. XXIII, т, 8. | 
Ат award made on an informal ROTEN n of 
reference to arbitration, without the intervention. 
of the Court, of all the disputes in a pending 
8016, cannot be recorded and enforced as an adjust. 
ment by lawful agreement ог compromise within the’ 
meaning of О. XXIII, rei, of the Civil Procedure 
Code. Гр. 810, col. 1.] > 
Dekart Tea Co." Lid. v. Assam Bengal. Railway Oo; 
61 Ind, Сав 919; 25 О. W. N. 127, Shavaksha Dins 
sha Davar v. Tyab Haji Ayub, 87 Ind. Cas. 140; 40 
B. 886; 18 Bom. L. R, 559, Manilal Motilal v..Gokaldas 
Ramji, 69 Та. Cas. 63; 46 B. 245; 22 Bom, L.R 1048, 
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Ghulam Khan v, Muhammad Hassan, 29 O. 167 at 
р. 182; 6 C. W. М. 226; 29 I. А. 51;12 M. L, J.77; 4 Bom, 
L. В. 161^ 8 Sar, P. б. J. 154; 25 P. Е. 1902 (P. 0, 
xeferred to. 
If. & submission, to arbitration of matters in 
difference in a suit is to take place, there is no pro- 
vision for it other than the provisions in the Second 
i to the Code of Civil Procedure. [p. 810, col. 
1 
-A submission to arbitration of matters iu. differ- 
ence in a pending suit whichis neither under the 
Second Schedule to the Civil Procedure Code nor 
under the Indian Arbitration Aot, cannot be enforced 
in з suit under the general law of contract, [p. 810, 
col. 2 Ў 
, Under the Civil Procedure Code arbitration in suits 
is a specific subject-matter, and where the Code 
+ means to deal with arbitrations and awards, it says 
во. Гр. 810, col. 2.] 

' The Indian Arbitration Act does not apply to 
arbitrations in the course of litigation. [p. 810, col. 2.] 


Mr. P. N. Ohatlerjeo, for the Plaintiff, 
Mr. B. K. Ghosh, for the Defendant, 
. JUDGMENT,—This is anapplisation on 
behalf of the plaintiffs in the Suit No. 820 
of 1920 to have filed of record in this suit а eer- 
tain award dated the 186 day of August 1921. 

There are three defendants who are sued 
by name as carrying ona certain kind of 
business at No. 27, Darpanarain Tagore Street 
in Caleutta. 

-The applicanta’ case is that there was an 
informal agreement of. reference to arbitration 
of all the disputes in this suit made between 
the parties in or about June 1921, He 
says also that the arbitrators have made 
. their award, which would appear to be dated 
1lst.August 1921, 

The original drafting of the notice of 
motion would lead one to suppose that the 
provisions of О. XXIII, г. 3 of the Civil 
Procedure Code were not in the mind of the 
draftsman. However that may be, learned 
Counsel for the applicant rests his case 
entirely upon О. XXIII, r,3. He asks me 
to record the award as bang en adjustment 
by lawfal agreement or compromise within 
the meaning of that rale. Now, І have already 
desided in the oase reported as Dekar? Tea Oo, 
Lid. v. Assam Bengal Railway Ооу. (1), that 
in such a ease the award cannot be enforsed 

` under O. XXIII, r, 8, and I purpose in this 
ease to follow that ,dccision, among other 
reacons, „for the reason that I believe it to ba 
right. in that сазе I expressed the opinion 
that the decision of "Macleod, J, in Shavaksha 
Dinsha Davar v. Tyab Haji Ayub (2) was 


(1) 61 Ind, Cas. 919; 25:0. W. М, 127. 
; (2), 87 Ind. Сая; 140;.40 В, 386; 18 Bom L. R. 669. 
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aérrect in so faras he construed the Code aud 
in particular section 89 of the Oade, m 
preventing any attempt toadmit any informal 
arbitrations or awards under the provisions of 
О. XXUI, r. 3, 

In the case sited, however, the learned 
Judge same to a further eonelusion, namely, 
that the rules under the Second Schedule 
(rr, 20 ard 21) of the Coge, sould be 
applied in such a case. So far as that matter 
is «oneerned, I did not agree with that view 
at that time, and the learned Judge, now 
Chief Justice of Bombay, has ina recent 
сіва [Manilal Motilal v. Gokaldas Rowji (3)] 
soma to the conclusion that these rules of the 
Second Schedale cannot be employed for thas 
purpose. | С. 

: 16 appears fairly certain that they relate 
solely to a case where the referense to 
arbitration is not a reference in the course of a 
guit. 

- Mr. Ohatterjee very properly relies on 
the authority of the case lasb mentioned, 
because in that саве the Court went baek 
upon the previous decision that О, XXIII 
г. 3 eould not in sueh a oase as this be 
employed. The Court held the previous 
desision to the effect to be erroneous, holding 
that, on ordinary principles of the law of 
contract, the award was an adjustment and 
eame witbin the meaning of О, XXIII, r. 3, 
It waa considered further that, under that 
Order, either by dirscting an istue or obher- 
wise, as might be nesessary, the validity of в 
disputed award might be gone into and the 
award enforeed, if valid. It was further 
held tbat this might be done, if nec:ssary, in 
a separate suit,. I desire to adhere to my 
opinion in the Dekari Tea Ооз case (1) and 
say that, in my judgment, the judgment 
of Mr. Justica Kajiji in Manilal Motilal 
v. Gokaldas Rowjt (8) is in substance 
right.. Apart altogether ‘from, the terms 
of sestion 89 of the Oivil Prosedura 
Ооде, with regard to which the Appeal Court 
in the Bombay case seems to have felt 
great-difficulty, ib is, I think, impossible to 
look at the scheme of the Code for dealing 
with arbitrations in the course of suits 
without seeing that the Legislature intended 
to make sure that, as said by the Privy 
Counsil іп a case [Ghulam Khan v. Muhammad 
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“зу 59 Ind, Cas, 88; 45 B; 246; 23 Bom, L, В, 1048, 


. ‘set aside the 


` to correot 
` issue to be tried is, is it a valid award P 
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Hassan (4)] frequently referred to on this 


' subject, wheré parties to a litigation desire to 


refer to arbitration any | matter in differense ba- 
tween them in a suit, in that case all proceed: 
ings from. first to last are under. the. 
supervision of the Court." It is quite true 
this was said of whatis now the Second 
Sehedule. But it is diffisult to see what point 


‘there -ia im the Second Sehedule saying or 


meaning that arbitration must be done in a 
particular way if, ascording to somes other 
law or principle, it may still be done in 
another’ way. In any ease the logieal gap, 


. if there be any, is stoppad up by section 89, 
. Without adverting any further to the terms 
of seation 89, I desire to point out that if- 


a'Bubmission to arbitration of matters in 
difference ina suit ‘is to take plase, there 


is no provision for it other than the provisions, 


in the Second Sahedule. АЛ parties interest- 
ed must consent, and their sonsent must be 
evideneed іп a eertain way. The Court from 
ёе first is to limit the time within whieh the 
award is to be made, and it has certain powers 
of interferenee after the award is made. 
It may in certain eases correct; an 
award, or set aside an award. It may 
proceedings before award 
in certain eases and recall the matter into 
Court, ‘It may also remit the matter to the 
arbitrators in вегіаіп cases. That is the 
ssheme of the Code applicable to sages where 
parties to a suit desire arbitration, It is now 


said: that by virtne of О. XXIII, r. 8,- 


whieh does not specially deal with arbitra- 
tions.or awards-at-all, it із open to tha parties 
‘to put aside all. these carefal provisiona and 
to have an award behind the back of tha 
Court and without the order of the Court. 


There may always be questions for litigation. 


as to the validity of an award. Under 
O: XXIII. г. 3, everything is at large at 
Common Law. There is no power on the 
part ofthe Court to prevent submission as 
between gome partie where all the parties 
jnterésted are not agreed.. There ів no 
power to prevent or control delay; no 
power to remit such an award; no power 
sush an award, The only 


(4) 29 C. 167-at р, 182; 6 C, W. N. 226; 29 I; A. 51; 
12 M. L.J. 77; 4 Bom. L; R, 161; 8 бат, Р, О. J, 154; 
25 Р, В, 1902 (Р, O) -> 
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If valid, decree must follow; if not; the whole 
thing comes to-an end and. the. suit must 
procsed, ` That never was the intention of 
the Civil Proosdure Code; and indeed it 
ruins, the whole seheme. I do not rely 
merely on the, words of section 89. It seems 
to mo if the Code is looked into as &.seheme 
for ‘dealing with a difficult and highly 
important matter; vig, arbitrations in the 
course of litigation—it intends these. 60. Ье 


' under the strict, conditions and stipulations 


of the Sesond Schedule and under the super- 
vision of the Oourt. The Indian Arbitration 
Act dees not apply to arbitrations in the 
course of litigation, There are desisions of 
this Court in whish arbitrators, acting under 
the Indian Arbitration Act without leave: 
from the Oourt after the matter has been pub : 
in suit, have been held to be doing that 
whish is wrong and outside their power.. 
Apart from this «general prinsiple, whieh’ 
may be quite inapplicable and аз в matter of 
interpretation of the Code, I cannot agree 
that a submission, neither under the Seeond 
Sabedule nor under the Indian Arbitration 
Act, may be enforeed in the suit under the 
general law of contrac}, Evan if an award 
somes fairly within the notion of “adjustment 
by consent," it is а very spsaeial, kind of 
adjustment by consent, and, if ssetion 89 


, requires this spesies to somply with the 


Second Seheduls, the general language of 
O. XXIII, r. 3, is sut down thereby as . 
regards that spesies. Informal and un- 
eontrolled arbitrations between parties to a 
suit, leading up to litigation upon the bare 
issue аз to whether there is in fast a valid 
adjustment, arethe very things from whieh 
the Sesond Schedule was meant to deliver 
litigants. The contqution of the applicant 
here is not one to which any Oourt ean 
lightly commit itself, knowing, as -every 
Court ought'to infer, that the careful pro. 
visions of the Code in the Sesond Sshedule are 
no more than was thought absolutely neces- 
sary for the protaetion of ignorant litigants 
in many of the Courts in India. My opinion 
is, although there waa. prior to 1505 some · 
authority in Bombay te the contrary, that 
under the Code, arbitration in suits ia a 
specific subjest-matter, and that where the 
Code means to deal with ‘arbitrations and 
awards, it says во. - 

On this l observe that. Mr,. Justiee 
Fawoett in the.oase already cited says: ` 
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Manilal Motilal. v. Gopaldas Rowji (3). 
"Мо doubt the words ‘other · law for 
the time being in force’ are inappropriate 
for eovering в provision of the Oode 
itself, mish as О. XXIII, r. 8. But 
the Legislature in enacting ввейор 89 pro- 
bably had not that particular rale...in their 
‘mind,:and had no intention of affecting 16 one 
way or the other.” , . 

That seems to me to take a point whieh 
tellsagainst the applicability of О. XXIII, 
r. 8. .I should put it that when the Legisla- 
ture in section 89 says: “all references to, 
arbitration, whether by order in suit or 
otherwise, and all proeeedingsg thereunder,” 
. it probably had not in mind anything so 
‘remote in charaster as adjustments or 
settlements of suits, In any ease, it dealt with 
а spesifis subject-matter in a specific way and 
other principles are only to be applied to 
other things, , ' ` ; 

In my opinion this motion being brought 
under:0. XXIII, r. 3, is bad, 

Mr. Ghose for the defendant has taken 
other points, fratly, the point that in this 
sase only one of the three defendants signed 
the submission, and that there are matters 
dealt with by the award which do not arise 
‘in this suit, There is a ease also on the part 
of. the defendant of  miseonduet against 
the arbitrators, As regards none of these 
matters do I say anything. I dismisa the 
-applisation with coste. І ` 
з Application dismissed. 
ss BOM 


ALLAHABAD HIGH:COURT. 
Szoonp.Civit АРРЕАТ, No. 1125 or 1920. 
+ April 24, 1922. Ё 
t. Present:i—Mr. Justice Ryves and 
Mr. Justiee Stuart. 
- PRYAG AHIR AND OTHER8—PLAINTIEFS 
* APPELLANTS : 
f * versus сее 
MAHABIR AHIR—Deranpanr— 
00s * RESPONDENT, | 
Agra Tenancy Act (II of 1901), в, T0—Declaratory 
suit 4n respect of dcowpancy holding—Qivil, Courts, 
jurisdiction of. Km FX CU 
4 * 


INDIAN OASES, 


“father of Sheoambzar. 


БИП 


16 is not-openr to a party to evade the provisions of 
the Agra , Tenancy Act by bringing a suit framed 
во as to lie in the Civil Court, the real object of which 


_igto obtain a remedy which was obtainable in the 


Revenue Court, 

A suit for a declaration that the defendant has 
no concern with an occupancy holding and ‘for a 
perpetual injunction against him, and for recovery of 
possession in the alternative on the plaintiff being 
found to be out of possession, is nob maintainable 
in a Ciyil Court.’ 

Ram Lal v. Омиий Lal, 27 A. 372; 2 А, L, J. 69; А 
W. N. (1904) 281, referred to, . 

Second Appeal. » 

Mr. Н, Sahai, for the Appollant. 


Mr... M. >. Bajpai, for the Respondent. 


JUDGMENT.—The facts of this саве 
are a3 follows:—The land in suit was an 
oesupanoy holding that belonged to one 
Sheoambar. Оп his death it deasended to his 
widow, Musammaé Amrita, Her name was 
resorded, ‘as also that, of Dhusai, her 
hnéband’s brother, and Mahabir, her hus- 
band’s sister's son, along with hers and thia 
grrangement was agresd to and accepted by 
the Zemindar, Musammat Amrita died some 
two, years before the suitand it appears 
that the names of Mahabie and Dhuaai 
remainéd resorded. This suit was brought 
by Dhusai and two persons Pryag and 
Tahlu who are the sons of Sheonarain, 
who was the brother of Ram Obharan, the 
They sued for е 
deslaration that Mahabir had no consern іп 
the ocaupansy “holding whieh they asserted 
belonged to them and they asked for a 
perpetual injunction against him. In the 
alternative they prayed for resovery of 
ровзевліоп if it ba proved that the plaintiffs 
were out of possession. 


The main defenca to the suit by Mahabir 
was that Һә had been adopted by Sheo- 
ambar, That, however, has been found by 
‘both the Courts below against him, The 
Trial Court deereed the suit butin appeal 
the suit was dismissed on the ground that 
it was barred by. limitation apparently 
under the provisions of section 79 of the 


: the Agra Tenancy Act. 


The  plaintiffe have appealed. It is 
admitted in appeal that the plaintiffs Nos. 1 
and 2 (Pryag. and Tahin) have no sort 
of right at all but the appeal is ' pressed 
on behalf of Dhusai-and it is argued that 
section 79 of the Agra Tenancy Act han 
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fo -application ‘to. the faota ` 
indsinueh Вв? in’ “this баво, it’ ig suggested, 
there. ‘was no wrongful dispoasession | of the: 
tenant and, secondly, thé suit was 
agdinst the: Зе. holder’ at'.all.. There is 
no doubt that 80 far'as it | goes this’ . argument’ 


is -perféitly :eprreet; but ii is not. open to. 
a party. to evade. the provisions - of the. 
Rent “Act by bringing a suit framed во ав: 


to . Не’ in -the. Civil ‘Oourt, - the -real` -objest, 
of whish ia to -obtain-a- remedy which was 
‘obtainable in the Revenue Üourt. The 
facts of this ease are notaltogather unlike 
the facts in Ham Lal v. Okunnt Lal 
(1). The main difference is that in that 
саве the dispossession was from the whole 
holding. In this ease the utmost, that can 
be geid was that dispossession waa partial, 
That, however, i is not sufficient to distinguish 
this esse in prineiple from that, In опг 
opinion ihe deeision . 
is. correct’ and we acsordingly dismiss “this 
appeal with вовёв. 
M H -- 
>. Appeal, disinisséd, | 

E 27 A 872; 2 A, LI 69; А, W, N, (1904) 281. 


MADRAS HIGH COURT. 
* SECOND Оу, Appean No. 1928 cr 1990. 
May 10, 1921, 
Решті: :-—Јавііве Sir William Ayling, Кт, 
and Mr, Justice Odgers, . f 
MAULI OHETTIAR-P:AmTIFF-— 
APPELLANT ^ c з 
versus 
"VEESRANNA TEVAN, лр OTHÉRC— 
S DsFENDANTS-—RRSPOXDEMT. ` 
Contract Act’ (1X of 1872), 8, "T4 — Compound interest 
‘at same, rate as simple interest ‘from date of default, 
whether penalty, ` | | 
"ОА stipulation to pay compound interest from date 
of default at the same rate as the Simple interest is 
nota-penalty_ within the meaning -of section 74 of 
the Contract Act, Гр. 813, col. 1.] , 
Venkataramiah Pillai v. Subfamania Pillai, 37 Ind. 
Сав, 799, not followed. . 
'* Sundar Koer v. Rai Sham Krishon, 84 'C, 150; 4 A. 
L. J. 109; 5 О. L. J, 108; 9 Bom. І В, 804; 110: W. 
N. 2493: 17. M. L. J, 48;.2 M.-L, T. 75; 34 J, A. 9 
4P.,0.), Jwala Ram v. Buchi „Ram, 88 Ind. Сав, 588 
and Lakhi Ohand v, Pear Chand, 39 Tad. Cas, 106; 2 
PA L ae 288, referred. He 2n 
bo 


\ m T oN? Moves 


of” „Ње: :eaBe У 


aot, ‘of the Oourt of the Distriet Munsif, . 


of the Court below ` 


- [1922 


MZ 


: Seeond, appeal’. -against - a - deeree." of. the 
Distriot Court, Madura, in Appeal Suit 
No. 756 of 1919, preferred .against a decree 
, Tirus 
managalam,.in Original Snit No, 245 of 1919. 

Mr. 8, Krishnamachariar, for., the ‘Appels 
lant. 

‚ Mr. K, S, Jayarama Ainar, dor the - Бө. 
spondents. 

JUDGMENT. ы E . 

` Opanns, J.—The Short point for. decision: 
is whether a stipulation to pay compound. 
interest from date of default at the same 
rate as the simple interest is a penalty 
within seotion 74, Indian Oontraot, Act. 
^. There is authority for saying that-a 
stipulation for payment of compound interest 
at the same rate is поё a penalty: but that 
a stipulation for payment: -of compound 
interest at a higher rate is (See, the cases 
sollected in Pollock and Mulla’s ‘Contrast 
Act, 4th Edition, page 435), 

Ав the Privy Council Baid in Sundar- Koer- 
v, Rat Sham Krishen (1), “compound 
interest is in itself perfectly legal, but com. 


` pound interest at a rate exceeding the 


rate of interest on. the prinsipal. moneys, 
being -in exsess of and octside the ordinary 
and usual stipulstion, may well be. regarded 


as in the natura of a -penaliy.”, And 
again at rage 157 referring jo the 
amended explaraticn ёо Scolion (74, 


Indian Contract Act, their Lordships: fay: 

“The Indian Ccurts "have invariably held 
that where tbe stipulaticn is retrospective 
and ihe inerearcd interest runs from the 
date of the bond and not merely ‘from the 
date of default, it'is always to ke eousider- 
ed a penalty, beckusS an additional money 
payment in that sasp becomes immediately 
payable by the mortgagor,” ‘This Jatter 
observation has strictly no applisation to 
the present care, as it is elear that the 
interest wes only to be compounded . ‘from 
the date of default, 

The law has bsen'similarly laid down as 
to the first point notised by their ‘Lordships 
in Jwala Ram v. Buchi Ram (2), and by 
a Bench of this Court -iy Ghantasala "Sectha- 
ramiah v, Tadepalhi- Pitehnyya (8), wherein 


(1) 34 C, 150;:4 A. L. J. 109; 6 C, Lede 108; 9 Bom, 
L. В. 304; 11 C. W. N. 249; 17 M, D J, 48; 2 M. L. T, 
‚78; 847 T, А. 9 (P..0.). еки Usu ote t. 

(2) 98' Ind. Сав. 538. 4 os 7. 

(8) 28 Ind. Cas, 860.. ` 
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the learnéd Judgés followed the Privy Council 
casé, Compare also Lakhi Ohand v Pear. 
Ohand .(4).- - 

‚ Had this been all, one would have said. 
with -confidenca * that .& stipulation to pay. 
compound. interest waa’ not a penalty’ and 
that this is fairly- 'deduoible from the judg. 


ment ‘of the Privy. Oounsil as ‘first quoted: 
above. :^ : 


However, a ease of. this Court has been “ 


brought to our notise. It -.ів · reported im 
Venkataramzak -Pillai v. 'Subramania. Pillai 
(5), апа i$ to the ffast that there is no 
difference’ in -prinoiple whether the interest. 
is compounded on default at the same or В; 


higher- rate. There the alim was for: 
Re. 1,46, 000, for Re, - 30, 000 ‚ originally’ 
àdvaneed,: | 


Abdur. Rahim, Ja pays (реве 800) that the. 
judgment. of the Privy Couneil- referred to- 
above does not mean that in no case сай the 
stipulation to pay sompound interest, even at, 
the sanie rate, be regarded as à penalty. The 
learned Judge saya: “The exact point has 
been exhaustively dealt with by Mr; Justice 
Mookerjee in ‘Khagarain Das v. Ram Sankar. 
Das Pramanik. (6), and I agree with him.”. 
Now that learned Judge in. -Khagaram Das, 
v. Bam. Sankar Das Pramanik (6) saya:— 

г “The first contention’ of the ‘respondents 
is that the’ stipulation for the payment of 
interest, at Эп. exorbitant. rate: upon the 
entire amount, secured by the mortgage.. in 
the ‘event: of. ‘default of payment of one, or 
two instalments was.in the nature of-a 
penalty, Before we examine this argument 
in the. light of judioial desisions, it is 
desirable to point out that in the solution' of 
this question, no real assistanse can ba deriv. . 
ed from the class of eases in which there is à 
stipulation for payméntpfinterest at ^ an ad- 
vaneed rate on default of payment of prineipal 
or interest on the due date or the other class 
of oases in which on. default of payment of 
principal or interest, stipulation is made for 
payment ‘of compound interest at the 
same rate as the simple interest originally 
agreed to be paid or вё в higher rate," 

The ease before'him was for 75 per eent, 
interest in default« of  paynient of the 
instalments of a mortgage; instrument. 


e 
(4) 39 Ind. Cas. 108; 2 P. L. J. 288. 2 
' (Б) 87 Ind, Cas. 799. 
› (6) 2T Ind. Cas, 815; 42 ó. 652i, 210, L. s Таш: 
Oe We ТБ. э. а БЕ re 
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: As far as I have been able to see, there 
is no question of eompound interest, at all 
in that sase but the learned Judge treats 
the stipulation as to the payment of interest 
at 75 per cent. as penal, and, therefore, un. 
enforseable. . He further adds that each 
ease must .be treated on its own oireum. 
stances, . 

It would thus seem that: the learned 
Judges in Venkataramtah Pillai v. Subra- 
mania Pillai (5), were wrong in construing 
the decision in Khagaram Das v. Ram Sanhar 
Das Pramanik (6), as they did as applicable, 
to a question of aompound interest, and that 
if that were the basis of their jadgment the 
latter eannot be sustained. They were 
undoubtedly. impressed by the very large 
elaim for interest, and Abdur Rahim, J., 
observes (page 801): “Bat I fail to see why 
the ` stipulation for payment of interest 
on interest in default of payment of regular 
payments of interest, as eontemplated by 
the parties in this oase, cannot be considered 
by way of penalty within,the meaning of 
section 74 if the parties so intended it.” 

1t was held that, having regard to the 
original rage of interest (18 per sent), the 
stipulation for compound interest was by way 
of penalty, It is not urged that the original 
rate of interest was sueh as should be relieved 
against. I am with deference unable to follow 
this deeision whish appears to me to be at 
varianse with the deeision of the Privy 
Counsil and with the course of decisions, 
some of them by this Oourt. 

In my. opinion, a stipulation to. charge 
compound interest from date of default 
is legal, provided it is at the original rate. 

"' There will ba the usual mortgage deorea 
in plaintiff'a favour with compound interest 
at the contrast rate up to date of suit, from 
that date interest (simple) at 6 per cent, 


only. Time for payment will . ba- extended 


to three months from this date. 
will have his eosts throughout. 

, Азтана; J.—I agree in the conclusion of 
my learned brother, -It seems to be clear, 
"Vide, Sundàár-Koer v, Rat Sham Krishen (L), 
that а stipulation providing for the payment 
of compound interest-on .default.is not penal 
by reason of the conversion of. interest from 
simple to compound. ‘The sontention is that 
such a ‘stipulation may nevertheless be treated 
as “penal i and relieved against if the Court 
considera tha contract rate of interest, which 
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continues. after default, tə bə exeessive. 
This seems to be the basis of the decision 
in Venkataramtah Pilla, v, Subranantah 
Pillat (5). With all respest, it seems to me 
to be. wrong. A penal clause must be one 
whish imposes s>me penalty for the default, 
that is to say, whiob puts the defaulter in a 
worse position than he would ossupy, if there 
were no penal olauss. How ean that be 
gaid to be the ease-here? -In the abnerica of 
the stipulation, defendant would be liable to 
pay the principal with simple interest at the 
contract rate up to date of suit, The only 


change effested by .the stipulation is the. 


change on the system of computation from 
simple to eompound;-and this, as already 
stated, does not render 16 penal, ‘The con- 
tract rate of interest here is doubtless very 
high, but it is not contended that the Court 
was competent to reduee it as regards the 
period up to date of default, at any rate under 
the law ір. forse at the time ofsuit. Neither, 
so far as Í can see, aan i6 be reducsd for the 


subsequent period, 


М. 6. P. 
. Appeal allowed. 


CALCUTTA HIGH COURT. 
. APPEAL rgom ORIGINAL NO. 180 or 1917. 
f i August 21, 1921. ^ 
Present :—Justics Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Panton. 
YASIN ALI MIRDHA AND OTHERS 
—PLAINTIFFE— APPELLANTS 
° versus 
RADHAGOBINDA CHOWDHURY 
` AND OTHERS —DEFENDANTS— 
RESPONDENTS, 


Assam Land and Revenue Regulation (I of 1886), 


вв. 8, 97—Евіаіе,. meaning of—Land joint with other 
estates — Partition —Jurisdicion of Revenue Courts— 
Interpretation of Statutes, rule of. 


An estate does not cease to be an estate within 
the meaning of. the Assam Land and Revenue. 
Regulation, merely because its, lands are held jointly, 
with the lands of other estates, provided it fulfils 
the requirements of the definition’ given in section 

‚ 8 of ‘the Regulation, Where, therefore, a suit is 
brought for the partition of an estate, -the lends of 
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whioh, in whole or in part, are joint with other 


estates, a Revenue Court has jurisdiction to-effect a - 


partition. [p. 816, col. 1.] ' . 
.Doorga Каті Lahoory v. Radha Mohun Gooho 
Neogy, 7 W. R. 51, Oomesh Ohunder Shaha v. Manick 


Chunder Bonick, 8 W. R. 128 and Brojendra Kishore ' 


Ray Chowdhury су. Kali Kumar Chowdhury, 43 Ind. 
Oas. 987; 46 О. 230, referred to. ` . 


Abdul Кайа Ahmed у. Abdul Khaliq. Chowdhry, 


23 О, 614; 12 Ind. Deo, (N. в.) 342, Sarat Chandra 
Purkayestha v. Prokash Ohwunder Dass Chowdhury, 
24 О. 151; 12 Ind. Dec. гм. s.) 1163, followed. 


Gouri Krishna v. Sabawunda батта; 32-0, 1086; 1- 


О.І, J 421, distinguished. И . 

Section 97 of the Assam Land and Revenue 
Regulation confers upon ‘every recorded proprietor 
of a permanently settled estate, subject to the 
qualifications specified therein, the right to claim a 
partition of the estate. It makes no reference, 
directly or by implication, to the mode in which lands 
of the estate are held. Whether the lands belong 
exclusively toan estate or are joint with lands of 
other estates, it is the duty of a Revenue Court to 
effect a partition ifthe applicant is competent to 
claim partition under section 97 of the Regulation, 
The policy isthat the partition of an estate which 
affects the distribution of the revenue should be 
effected, not by a Civil Court but by. an~ appropriate 
Revenue Court. Гр. 816, col. 14] 


Itis a well-known rule of interpretation of 


Statutes that where a Statute confers jurisdiction, it 
impliedly grants also the power to do such acts, 
adopt such measures and employ such means as are 
essentially necessary to its execution. Jf the Legis- 
lature had intended that the Revenue Coürt should 
have authority to effect.a partition of such estates 


alone ав do not include lands‘joint with other estates, - 


a suitably restricted phraseology might easily have 
been framed to indicate that view, [p, 816, col. 2. 


First appeal. 

Babus Dwarkanath Ohakravarty;.D.N. Bhat- 
tacharjee and Promotho Nath Banerjee, for the 
Appellants, : - 


Babus Sarat Ohandra Basak, Rajendra 
Ohandra Guha and Hemendra Kumar Das, -tor 
the Respondents. 


JUDGMENT.—This is an appeal by the 
plaintiffs in а suit for deelaration that an 
order for partition of an estate made by the 
Sub-Divisional Officer of Sunamgunj on the 
15th April 1913, and confirmed suceessively 
by the Deputy Commissioner of Sylhet on the 
14th Joly 1913, by the Commissioner on the 
9th December 1913 and by the 
Commissioner on the 22nd November 1914, 
was without jurisdiction and was consequently 
inoperative іп law. The ease for the 
plaintiffs is that they objeeted to the applisa- 
tions for partition presented Љу. the 
defendants to the Revenue Authorities on 
the ground that some of the lands. of thé 
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estates sought to be partitioned were joint with ' | 


the lands of other estates and the Revenue Ап- 
thorities were not sompetent under the Asam 
Land and Revenue Regulation, 1886, to effact a 
partition of lands incladed in several estates. 


This objestion was overruled as untenable. ` 


The 8ubstantial matter in controversy in the 
present litigation, is the question of the 
legality of the order made by the Revenue 
Authorities. The Subordinate Judge has 
held that the decision of the Revenue Court 
was not «lira vires and that the plaintiffs 
‘were not entitled to the declaration and 
injunetion asked for in the plaint, 

To appreciate the true position reference 
may be made to the application for imperfect 
partition, which was presented on the 31st 
October 1911 by the firat two defendants, and 
may be regarded as typicsl, as the applications 
presented by the third defendant on the 21st 
Februaty 1912 and by the fourth defendant 
on Ње 22nd Marsh 1912 respestively may 
betreated for the solution of the question 
‘raised before us' as similar in scope and 
purpose. The application of the firat two 
defendants deseribes the estate to be divided 
as éaluk .Krishnamani (No. 24, 202/12) 
appertaining to Perganah Pagla, total revenue 
Rs. 6-8. Then follows the statement 
‘that acsount No. 1 of that makal stands in 
the’ names of tha petitioners and’ bears 
the.: total’ revenue-Rs. 4-2. This indieates 
the  spplicant's own two thirds share 
in' the falzk, © The ‘next column specifies 
the mouzas inelüded in the estate, namely, 
Dekbarhant, Dhamdharpur and Kastachpur, 
The fourth column states that the applicants 
have a two-thirds share of the ‘original 
mahal. Then follow in the sixth columu 


' the names of the other sharers with their 


respestive Shares. In, tlie seventh eolumn 
it is : prayed that the lands of 
‘original mahal, ‘the subject-matter of -the 
, application, may be imperfectly partitioned 


and an allotment in respseb of. two-thirds : 


share may be made in favour of the applicants. 


"The eighth column sontains the important ' 


statement that the . lands of the original 
mahal, in respect of which the application 
218 made, are, joint with віх mahals 
, (names and numbers speaifieed.) The eppli- 
eants pray that the.lands of the original 
mahal in respeet of whieh this prayer is 
made may be &eparated-from thore of the 
ether mahals and the same may be partitioned 
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the © 
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and, treating it as 16-annas, the applicants 
may be given an allotment representing 
two-thirds of :16-аппав. -Then follows the 
statement that the proprietors of the joint 
mahal have all been made parties .to the 
proceedings. The question thus arises, whether 
the Revenue Court has - jurisdistion to effect 
& partition of an estate when the lands of 
that estate, in. whole or in part, are joint 
with the lands of other estates, 

Ths answer to the question in sontroversy 
must depend primarily upon the true aonstruo- 
tion of-the provisions of tte Assam Land and 
Revenue Regulation, Section 8, (b) furnishes 
a definition of an estate; it insludes, amongst 
other. things, any land subjeet, either imme- 
diately or proapeetively, tothe payment of 
land revenue, for the discharge of whicha 
separate engagement has been entered into, 
Section 96, which finds a plase inthe sixth 
ehapter devoted to partition and union of 
revenue paying estates, classifies partition ag 
either perfect or imperfeat. Perfeat partition 
means the division of a perfech revenue. 
paying estate into two ог more such estates, 
each separately liable for the revenue assessed 
thereon.  Imperfeot partition means. the 
division of а revenue paying estate into 
two or more portions jointly liable for the 
revenue assessed on the entire estate. Sestion 
97 defines the persons entitled to partition 
and is in these terms :— 

Every: recorded proprietor of a per- 

manently.settled estate, and every reeorded 


'landholder of a temporarily-settled estate, 


may, if he is in aetual possession of the 
interest: in: respeet of which he desireo 
partition, elaim perfect or imperfeet partition 
of the estate: f 

Provided that (a) no person shall be 
entitled to apply for. perfect partition if 
ihe: result of sush partition would be to 
form а separate - estate, liable for an annual 
amount of revenue less than five rupees; 

*(b) No person shall be entitled to apply 
for imperfest partition of an estate, unless 
with the eonsent of resorded co-sharers 
holding in the aggregate more than one. 
half of the estate; - 

“(c) A ‘person may elaim partition only in 
so far as the partition ean be effected in 
aceordance -with the provisions of this 


. Chapter.’ 


*(2) When two ог .more proprietors or 
landholders would be entitled, under sub: 
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“section - (1) to partition in respect of their the parties to do thet indiresily which 
' respective interests in the estates, they cannot bs done direotly, If a partition 
' may jointly elaim partition in respest of ware elaimed of the portion whish con- 
the aggregate of their interests,” ‘gtitutes the joint lands of several estates, 
' Tt is plain that, subjeat i to the АК! the applisation would bs forthwith refused, 
'gpeoified in the proviso, every racorded ' because these joint lands do not constitute 
` proprietor of a permanently. settled’ estate an eatate within the méaninz . of the 
and: every , recorded — lendholder of ‘a Assam Land: and Revenus, Regulation, 
' temporarily ' settled estate may, if he is in · This may be еопзеїей; but no valid objeo- 
actual possession of the interest in respect ‘tion in prineiple. ean be taken to the 
‘of whish he desires partition, claim perfect . prosedure indieated. 16 is a well-known 
oa imperfect partition of the estate. The rale of interpretation of. Statutes that were 
‘ plaintiffs sontend' that in order to entitle в Statuts confers juriadietion, it impliedly - 
the Revenue: Coürt. to effect a partition grants also the power ( to do sush ал+, 
‘under sestion 97, ‘the land comprised in adopt sush measures, and employ such 
_the estate must be land whieh exélusively means ва are essentially nesessary to its 
- belongs. to that ‘estate, in other words,if execution. If the Legislature had intended 
‘any portion of the lands of an estate ia . that the Revenue Court should have authority, 
joint land of that and other estates, Section - to effect a partition of su3h estates alone 
‘97 oensas to bo applicable. The defendants as do not include landa joint with other 
* eontend, on the other hand, thet the construe. estates a suitably restricted ^ phraseology 
“tion - pub forward by. the plaintiffs narrows might easily have ‘been framed to indisata 
‘the operation-of the section in a’ manner that view. On the other- hand, thera 
‘not justi&éd by ifs language. After .a eareful' is a serious objeetion: to tha contention 
‹ consideration of the language of the seotion, “put forward by the plaintiffs. If it Юз 
wa ‘hive arrived at the conclusion that ‘maintained that the joint lind should first 
‘the: conténtion ‘of the - plaintiff should not ‘bs:divided by в Civil Court, the result 
“prevail, ‘The sedtion. confers ;upon:évery «would follow that the Civil Court would 
' recorded proprietor. of a‘permanently: settled in essence bə called upon to .sonstitute. ап 
estate, subject to the qualifications Specified -estata for the purpose of partition ‘under 
‘therein; ‘the right to claim's partition of section 97 and, consequently, to deal with 
the estate. It makes no reference, directly a matter which-affects - the Government 
тог by implication, to the mode in‘ which - Revenue and is excluded from its jurisdic- 
Ithe lands of the-estate are held. If all -tion by section 154 (1) (Р) of tha ‘Regulation. 
"һе“ lands i&eluded in -&he- estate belong .Bnt, in this Regulation as in other legislative 
exclusively to that estate, no diffieulty admit: enactments of this description, the ‘policy 
' tedly- arises; -Bat if some’ or all of the is sonsistently followed that the partition 
‘Janda ipnaluded. in the estate are the joint “of an estate whioh effects the distribution 
lands of several estates, there is no-reason :of-the revenue should be. effested not by а 
^in principle why the right (о claim partition -Civil Oourt боё Бу һе appropriate Ravenus ' 
‘should ‘be nagatived.. Theduty isimposed · Court, To take another illustration: Suppose 
‘ upon the Revenue Court to effect a partition а partition has: been effected of an ‘estate 
-of'an -6itdte ‘оп ап application by & person :and four new бвќабез A., B., O, D., have 
teompetent. to:slaim partition under section thereby -been created in such a way that 
“97, It is’ plain that the fret step inthe -some lands of the estates are joint, though 
: performance of that duty is to ascértain each estate sonstitutes а separate ‘entity 
': thé lands which eonstitute that estate. To .in the Revenue Records. If, in вопгве of 
'Ssarry out this preliminary step, if may time, estate A passes into the hands * of 
conegivably be neeessary to bave resourse ..several parsons who find it necessary to 
to an ancillary measure, namely, to-effeet -seek a partition,. perfact ог imperfest, no 
а partition of the joint lands of the several partition can, aesording to the plarntiffs, 
! estates and thereby to ascertain the lands ibe offested beoause a partition is not per- 
which belong to the estate under partition, :;missible when the lands of: an estate 
~The -plaintiffs had contended that this view (e. g. A.) are joint with the lands-of other 
-$s open to-the.objection’ that it:may:enable :estates (е, д, В: ©,:.). If tho argument:-of 
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1 the appellants wera to prevail, no partition, 
perfect or imparfect, aould ba mide of lands 
ineluded at one time in an estate, whish has 
later formed the subject-matter of partition, 
keaping some of the lands joint. . Tae Ооз: 
would ba slow to plase s» narrow a воц: 
straction проп the Regulation ani thereby 
largely restrist the applica*ion of its provi. 
sions unless the language used by the 
Lsgislature left no esc2zpe from Bush a 
position, ` 

In view of all this, tha appellants have 
been indeed drivan to suggest that neither the 
Civil Court nor the Revenue Court is вот: 

. patent to effest a partition under these cir- 
aumstances, Referanes has. basa made to the 
provisions of sastion 13 of the Ragulation 


VIII of 1800 and section 4 of Rsgulation ХІХ’ 


of 1814 to show that no partition by 


Revenue Authorities was possible in respaat: 


of lands common ёз several estates, aud 
cur attention has been invited to the 
cases of Doorga Kan! Lahoory v. Radia Morun 
Gooho Neogy (1) and Qomesh Ohunder Sh tha 
v. Manick Ohundsr Bonic (2), whieh affirmed 
the proposition that when land was held 
in joint possession eah proprietor reseiv- 
ing his portion of the rent according to 
his interest in the land, it sould not, under 
the Partition Regulation of 1814, be divided 
either by the Civil Oourts or by the Ravenue 
Authorities ; not by the former, becauss euch 
partition might endanger the Government 
Revenue; not by the latter bacause sash a 
partition was not contemplated by the 
Partition Regulation, It has also beensug- 
gested that with a view to remove this 
diffiealty, Ast Ví(L of 1876 (B. C.) incladed 
& provision in section 119 for partition of 
lands common to twoor шеге estates whish 
has bean subsequently re-producad in sestion 
84 of Aet V of 1897 (B. O.). The ріаї stitts 
have eontended t at, by an overeight, the 
framers of the Assam Land and Revenne 
Regulation did not embody a similar provi- 
sion therein. Weare of opinion that, this 
assumption, even if well fouaded, ia of по 
real assistanea in the solution of the question 
before us, besause heitter sesti»a 112 of 
Act Vill of 1876 nor seotion 840 Ast V 
of 1897 would have covered the eontingeney 
whish has ari:en here. We prefer asoordingly 
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to base our jadgmeat upon an examination 
of the рготізізпч of tha Assam Land and 
Revenue Regalation. 

Wa may observa that our sonclusion is 
in harmony with what has been recognised 
ai settled law for nearly a quarter of a 
century. In Abdul Khaliq Ahmed v. Abdul 
Khaliq Ohowdhry (3). Banerjes and Gordon, 
JJ., ruled that іп а suit for partition, 
without division of revenue of lands held 
jointly by the parties in four different estates, 
governed by tha Assam Land and Revenue 
Regulation, although the division asked 
for might not include all the lands of eash 
of the four estates, the suit. was in reality 
ong foran imperfect partition, besauss sueh 
division would result in a division of eaeh 
of those estates, the lands left ont forming 
one portion and the lands sought to be divid- 
ed forming another. The suit was ascordingly 
desmed barrad under sestion 154, elausa (в), 
Assam Land and Revenue 
which provides that no Oivil 

exereise jurisdietion in the 


Regulation, 
Ooart shall 


-matter of olaims of parsons to impsrfect 


partition, exeept in cases in whieh a p3rfech 
partition could not ba elaimed from and 
has bsen refased by the Hevenus Authorities 
on the ground that the result of such partition 
would be to form a separate estates liable 
for an annual àmoaut of revenue less than 
Ез. 5. The plaintiffa have eontended that 
the exprassion,of opinion eontained in this 
juicment is іп the nature of aa obilsr diclum. 
Wi ага not prepared to adopt that view, 
bso:use the reason assigned was essential to 
јазпёу the oconolusion, A similar view was 
taken by Macpherson and Ameer Ali, JJ., 
in Sarat Ohandra Purakayestha v, Pros 
kash Ohandra Dass Ohowdhury (4), where 
is was ralad that an estate doses not 
aaasə to ba an entira estate within the 
meaning of the Ássam Land and Roavenue 
Ragulation, basau:e а few plots of land ara 
eom uon to it and some other estate, or 
besause taey are held in some undefined way 
jointly with other persons, The result 
followed that, where а suit was brought for 
the partition of an estate, exeluding oertain 
portions as being held joiatly by third 
persons, the jurisdiction of the Civil Conr 
was still barred by  sestion 154 of the 
Regulation. These desisions have, so far ag 
(8) 23 О. 614; 12 Ind, Deo, (н, s.) 842. 
(4) 240, 161; 12 Ind, Deo, (Ne a) 4469, 


we c Ro Mm im aguda, 
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we can discover, never been questioned, and 
we аге not prepared at this distanee of time, 
to treat the matter as if it were ves integra. 
Reference has also been made to the deoision 
in Gouri Krishna v. Sabanunda Sarma (5), 
which, however, is clearly distinguishable. 
1% was there ruled that a suit for the par- 
tition of certain specific plots of land situated 
within & revenue paying estate in Assam, 
the plaintiff having no joint interest in 
- the -other lands of the estate, is not sovered 
by sestion 154 of the Assam Land and 
Revenue Regulation and is cognizable by 
the Civil Oourt, as the Revenue Authorities 
have -no ‘jurisdistion to ‘meke euch a parti- 
tion. We need not pause to consider, whether 
this may be reconoiled with the -principle 
involved ‘in the two decisions previously 
mentioned, But it is plain that the view 
faken by the majority does nob militate 
against the sonolusion that-an estate does 
not seasea to be an estate within tho.mean- 
‘Sng of the Assam -Dand -and ‘Revenue Re- 
gulation, merely besause ‘its lands are-held 
jointly with the lands of other estates, 
provided it fulfils the requirements of the 
definition given in section 3. The proposition 
adopted by-us is identical with that formulated 
in Brojendra Kishore Ray Ohowdhury v. Kali 
Kumar Ohowdhury (6).But we have not plased 
reliance upon that case; as опе of the arguments 
assigned іп support of the desision appears 
on examination:to be incorrect. 16 was 
assumed in that case ‘that ‘the Assam Land 
and Revenue Regulation repealed the Bengal 
Partition Act Vill of 1876, whiah in reality 
was поё repealed by the Regulation, for the 
simple reason that it was never in ‘forsee in 
. Assam; indeed, it could not be, аз it .was 
passed by the. Bengal Legislative : Council 
after the separation of Assam in 1874. The 
Partition Law in foree; when the Assam Regu- 
lation came into operation, was Regulation 
XIX of 1814 whish was repealed; by section 


2, But although we eannot thus, adopt the 


reasoning ‘in the ease of Brojendra Kishore 
Ray Ohowdhury v. Kali Kumar Ohowdhury 
(6) we have reached the same conclusion 
en other grounds, . 
- The result is that the decree of the Subordi- 
nate Judge is affirmed and this appeal dismiss~ 
ed with - costa, 
хи, 

@ 32 C. 1086; 1 О. L.' J, 421. 


Appeal dismissed, 


46 Ind, Cos. 967; 46 О, 236. 
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LAHORE HIGH COURT. 
Sxconp Orvin Apprat No, 1884 or-1920. 
Marsh 24, 1922. 
Present: —Mr, Justise Scott-Smith. 
GHULLA SINGH—DEFENDANI— 
APPELLANT 
veraus | . 
SOHAN SINGH AND OTHERS —PLAINTIFFS— 


RESPONDENTS. 

Limitation Act (IX of 1908), s. 129. (8)—Time 
requisite jor obtaining copies—Copy prepared: and 
despatched by post—Period between completion and 
despatch, whether may be eacluded, 


When copies are despatched by post, in accordance 
with rules, the period intervening between the com- 
pletion and despatch of the copies, should be excluded 
in computing.the period of limitation prescribed for | 
preferring an appeal. 

Second appeal 'from the desres of ithe 
Distriet Judge, Amritsar, dated the 2204 
December 1919, affirming that of the Munsif, 
First Class, Tarn Taran, Diatriet Amritsar, 


dated the 218+ June 1919, 


FAOTS appear from the following- order: of 
remand made by ` . 

Бсотт. Бмтн, J.— (October 26, 1921).— 
This ia a second appeal from ‘the order 
of the Distriet Judge of Amritsar dis- 
missing Ghulla Singh defendant's appeal 
to his Court as barred by time. 16 was 
urged: before the'Distrist Judge that there 
was delay in despatshing the sopy ofthe. 
judgment by post, and that the appellent 
was entitled to eount the period from the 
date of' its sompletion to the date of ita 
despatoh. The Distriet -Judge · disallowed 
this plea saying that there was no-such 
prastiae in this Province. Itis not stated 
in the judgment of. the lower Appellate Court 
whether in fact*there was any delay in 
despatehing the copy and what the extent 
of the-delay was. In Rustomji’s Jaw of 
Limitation, 2nd Edition, page 74, it is stated 
that when copies are despatched by post 
in ascordanse with the rules, the period 
intervening between compietion and despatch 
of the copies.is also exoeluded. The learned · 
author sites sertain authorities in support 
of this, and Counsel for “the appellant ` has 
referred to two of these, namely, Krishna v. 
Balia (1) and Raghu v. Madhgia (2), He has 


(1) 14 Ind. Cas. 408; 8 N. L, R. 11.. 
(2) 26 Ind Qas. 819; 10 N, І, R. 189, 


M 


Vol. Ex] 
BISHAMBAR SAHAI t, JANKI DAD, 


also referred to Igbal' Jehan Begam v. 
Mathura Prasad (3) whichia a decision of 
tho Judieial Commissioner of Oudh, These 
decisions sertainly support the appellant’s 
contention. In Raghu v. Madhgia (2) the 
ratio decidendé was that where the rules allow 
copies to ba despatched by post the Poet- Office 
is the agent of the applicant and the date 
when the copy is handed over to the 
Post-Offiee is to be taken as the date up to 
which time is to be allowed. This’ view 
appears to "be reasonable, but І am unable 
at present to deeide the appeal: because there 
is no evidence on the record to show when 
the вору of the judgment whish was ready 
on the 9th July 1919 was despatched to 
the appellant. According to Counsel it was 
despatched on the 12th July 1919 but 
whether this is sorreat or not I. have no means 
of knowing. ° 


INDIAN CASES. 


I remand the asse to the lower Appellate ` 


Oourt and order that it may enquire and 
report on what. dates the copies of the 
judgment and the desree applied for were 
despatched by post to the appellant. 
Return to thia should be made within is 
months. 
Мг. M: L. Puri, for the Appellant. 
' "Mr. B.D. Koreshi, for the Respondents, 
‘JODGMENT,.—The report of the District 
Judge has been reseived and is to the effest 
that the sopies were despatehed to the- appel- 
lant on the A2th July 1919. · Therefore, the 
appeal to the lower Appellate Court was 
. within time in aosordance with the author- 
ities referred to and the view expressed by me 
. in my order of 26th October 1921, 

‚Т авсерё .the appeal and, setting aside 
the order of the ` lower Appellate Court, 
remand the ease thereto,for desision of the 
appeal in acsordanee with law. Stamp to 
be refunded and other costa to be costs 
in the case, i 
e Wa O. A. ; 

. Appeal accepled;- ` 
Oase remanded.’ 


` (8) 54 Ind, Cas, 831; 6 O, L. Jı 660, 


` 
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ALLAHABAD HIGH OOURT. 
Євоонр Олус, ArPman No. 1028 or 1920. 
April 18, 1922. 

Present : —Mr. Justice Stuart. 
BISHAMBAR SAHAI AND ANOTHER == 


E DEFENDANTS— ÁPPELLANTS 


versus 


J ANKI DAD —PLAINTIFE —H8PONDENT. 

Limitation Act (IX of 1908), Sch. І, Art. 32—Hase. 
ment, right of—Perversion—Suit against perversion 
—Limitation, 


Where a person having a wight by way of an 
easement to support a thatch against the wall of 
another substitutes for the thatch a masonry or 
semi-masonry building and supports the beams 
necessary for its construction upon the wall in 
question there is not only greater burden thrown 
on the wall but also there isa perversion of the right 
of easement, and a suit for relief against the 
perversion is governed by Art. 82 of Schedule I to 
the Limitation Act, 

Second appeal, 

Mr. Nehal Ohand, for the Appellants. 

Mr. N. О. Vaish, for the Respondent. 

JUDGMENT,—The fasts in this appeal are 
these:—The appellants have & right by way 
of easement to support a thateh against a 
wall belonging to the plaintiff-respondent, 
In 1916 they substituted forthe thatch a 
masonry or semiemasonry building and 
supported the beams певеввагу for its eonstruc- 
tion upon the wall in question. Thereby 
they undoubtedly insreased considerably the 
burden upon the wall. The only point taken 
in appeal is that the plaintiff's elaim for 
relief is time-barred. In the 7th paragraph 
of his plaint he states that the eonversion 
from a thatch into a masonry building took 
place in 1916.impliedly to his knowledge. 
His suit was not filed till August 1919, The 
learned Counsel for the appellants argues 
that this is a olear ease of parversion of 
a right, andas the perversion first besame 
known tothe plaintiff more than two years 
before the date of the auit, the suit must fail 
under the provisions of Art, 32, Sehedule 
. I, Aet ІХ of 1908. This contention must 
prevail. Undonbtedly, a greater burden has 
been thrown upon the wall, but on the fasts 
there has not only been an increase of the 
burden, but a perversion of the user allow- 
able, There is a very considerable distinction 
between the nature of & support required 
for a thatch and the nature of a support 
required for а masonry or semi-masonry 
building, The usersare essentially different, 
and. а person entitled to the former who 
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proceeds to the latter, ‘ia undoubtedly 
perverting his right. The contention of the 
appellants must prevail "and the suit must 
stand dismissed, І deeres the appeal acsord- 
‘ingly. · The suit will stand dismissed, The 
. plaintiff will pay his own costs and those of 
the defendants in: respest of the relief in 
question in all Courts, — . n 
_ With regard to the cross-objeciions, I find 
that they wsre not pressed in the lower 
Appellate Court, "There is no forsein them 
in. any siroumsiamoe,. This was a sunit for 
a mandatory injunetion and not for possas- 
sion. I dismiss the cross-objections with 
eostg, ` 

N. H, : 
i - Appeal ollcwed, 


CALCUTTA HIGH COURT. 
APPEAL FRO» O«IGINAL ORDER 
No 120 c2 1921, 
; November 17, 1921. 
Present:—Sir Lancelot Sandersor, Kr., Chief 
* Justice, and Mr, Justise Richardson. 
MAHARAJ KISHORE KHaNNA— 
Durenpast— APPELLANT 
versus 
. KIRAN SHASHI DASI—Ptarsties— 
RESPONDENT., 


. Civil Procedure Code (Act V-of 1008), О, ІХ, r. 9, 


order under, if “judgment” and appealable— Letters 
Patent, Calcutta High Court, 18085, clause 15, 


An order under О. IX, г. 9 of the Code of Civil 
Procedare restoring a suit dismissed for want of 
prosecution is nob a "judgment" within the mean- 
ing of clause 15 of the Letters Patent and is, 
therefore, not appealable. 

‘Appeal 
Greaver, dated the 15th July 1941. 

Sir: Binod Mitter and Mr, K. P. Кап, 
for the Appellant. 

- Mesers. №. №. Sircar and S. M.- Bose, for 
the Respondent. А 
: ; JUDGMENT. 

* SANDERSON, О. J.—In this case а, prelimi- 
nary point has been takenthst no appeal 
lies. - On-the 9th of May 1920, the plaintiff 
did not sppear вва the suit was dismissed 
for want of proseculion: ard, on the Lith of 
July 1921, my Larned brother, Mr. Justice 
Gregves, made an order, вв he deseribes it in 
.. his judgment, restoring the suit, I askuwg 
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against an order of Mr, Justice: 


{1928 


that that order was made under О, IX, 
r. 9, QOivil Procedure Oode, and as 
appears from the terms of the order, the 
order cf the 9th of May was set aside, and 
the suit was restored to the General List of 
Suits of thia Court upen terms which: were, 
therein stated, The appeal is against the 
order of the 15th of July 1921, whereby the 
.order of the 9th of May was set asida., 
The learned Counsel for the respondent 
cited to us a case which was desided by my 
learned brother Mr. Justice Woodroffe and 
myself in March 1919, Johurt Mull Jhoon- 
jhoonualla v. Ram Kumar Ohowdhurz, Appeal 
against Original Deeree No. 5 of 1919, (un- 
reported), in whioh this very point arose, and 
jn which we decided that the order was not a 
"judgment? within the meaning of clansé-15 
of the Letters Patent; and, sonsequently, that 
there was no right of appeal. That case 
: eovers the present one. The learned Counsel 
for the appellant, however, has drawn our 
attention to another ease, Padmabati Dabs | 
v. Tuleimunjurt Dabi, Appeal against Original 
Deeree No. 16 of 1912, (unreported), whieh was 
desided by my learned brother Mr. Justise 
‘Woodroffe and myself in June 1918. That 
dealt with an applieation under О, XXII, with 
regard to a case where the suit had abated. ` 
In that saeg my lerrned brother Mr. Justiea 
Woodroffe. delivered the judgment and I 
agreed with him. The learned Counsel for 
the appellant has argued that the reasoning 
upon which that judgment was based is in- 
consistent with the desision in the ease of 
.Johuri Mull Jhoonjhoonwalla v. Ram Kumar 
Ohowdhurt, Appeal against Original Deoree 
‚Мо, 5 of 1919, (unreported), and he has asked 
us to refer the matter toa Fall Bsneh. Al. 
though the reasoning in that prior case of 
June 1915 may be to Some extent inconsistent 
with the decision of the latter ease whioh 
was decided in March 1919, my learned bros 
ther and I are of opinion that we should 
abide by the decision in Johuri Mull Jhoóa- 
jhooxwalla v. Ram Kumar Ohowdhuri, Appeal 
against Original Desree No, 5 of 1919, (ап. 
reported), whieh,- аз 1 have already said, 
isa direst desision upon the point before 
us and, therefore, we hold that there is to 
appeal in this oase, and the appeal must be 
dismissed with ecsts, | 
Втоньврвок, J.—1 agree. 
Be N. 
Apreal dismtesd, 
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` ОСОН JUDICIAL COMMISSIONER'S 
COURT. 
Бвйонр Отуп, Arrear No, 32 ов 1929. 
May 11, 1922, 
Present:—My, Simpson, A. J. O. 
Sayad GHULAM MUHAMMAD— 
PLAINTIFF— ÀPPELLANT 
versus 
Eatyad SABIT ALI—DEFENDANT 
—Ёвероховхт, 


Khewat, entry in—Prima facie evidence of title= 
Robuttal, 


An entry in the khewat is prima facie evidence of 
title, but it might be rebutted by showing that there 
is no likelihood of there being any title, and that the 
mutation obtained was recent, Гр. 822, col. 2.] . 

Ram Pratap Misra v, Brij Prasad, 18 Ind, Cas, 386, 
relied on, 


Sesond appeal from the order of the Sub- 


Judge, Sultanpur, dated the 29th August - 
1921, 


Mr. S. N. Roy, for the Appellant. 
Mr. Niamut Ullah, for the Respondent, 


. JUDGMENT.—Theee two appeals .ariaa 


out of certain pre-emption suits. The follow- 
ing is the pedigree: — 
HAIDER ALI 
f | | Do 
Ali Bakhsh Abid Husain, Ashiq Ali, X X 
married married 
‘Ghulam Abbas Bandi, Musammat 
Muhammad, + Saida. 


(plaintiff) 

Haider Ali, Ali Bakhsh and Abid Hussin 
are all dead. Aasording to the khewat 
entries) Ghulam Muhammad is in possession 
of one-third, Ashiq АН of one third and 
Abid Hussain or bis heirs of one-third. 
Ashiq Ali on the "7th of Febrnary 1920 
exesuted a sale-deed of the whole of his 
one-third share in favour of his wife Musammat 
Saidu, the consideration* being her dower. 
debt. The first person to olaim pre-emption 
was Ghulam Muhammad. He obtained a 
deeree, paid the price and got possession. 
But within limitation, two other suits were 
filed by Musammat Abbas Bandi and Sabis 
Husgain. These two suits were tried toga- 
ther as a triangular contest between the 
two plaintiffs and Ghulam Muhammad. 

The learned Münsif decided that Ghulam 
Muhammad had no Subsisting title as a 
co-sharer at ‘all, and that between the 
Musammat and Eabit Husain, the Musammat 
had the best title to pre-empt because she was 
a oo-sharer in the game khsfe while Sabit 
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Subordinate 


‚ title, 


_that the 
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Husain is a eo-sharer in another khata, 
Accordingly he dismissed the suit of Sabit 
Husain and gave Musammat Abbas Bandi a 
deeree for pre-emption. The deerea was in 
the usual form, namely, that if the money 
was not paid by a sertain date, the suit 
would stand dismissed, The period has 
elapred, the money hac not bsen pail and 
accordingly Musammat’s suit stands dismisg- 
ed, 

Sabit Husain. filed appeals in both 
eases, againat the ‘dismfssal of his own 


‘suit, and against the decree in favour 


of Musammat Abbas Bandi, The learned 
Judge, after pointing oat 
that the Musammat’s right to Pre-emot was 
now last went on to say:— 

"We have, therafore, to consider whether 
the present appellant or Ghulam Muhammad 
is entitled to pre empt. The learned Munsif 
has found and the finding has not bsen 


challenged that Syed Sabit Husain, 
though not а ео sharer in khata No. 1, is 
в oo-sharer in %hata No. 8 in the same 


mahal, With respest to the pre-emtor, 
Ghulam Muhammad, he has found thathe 
has not madeout the family arrangement, 
and the adverse possession whish he hag 
relied on and that he has got no subsisting 
This finding is also not challenged 
in anpeal. The eontention of the appellant 
is that in view of thess find'ngs he should 
have been allowed the chansa to pre-ompb 


‘on failure of the plaintiff Yusimmnt Abbas 
‘Bandi to pay the decreed amonnt. 


The 
learned Pleader for the respondant oon. 


tends that the question is в ill left open 
between the appellant and Ghulam Mu. 


‚ hammad by the judgments of the Court 


below. I am unable to neaept this aon. 
tention. The judgments leave no doubt 
Court below  considared the 
claims of the three rival pre emptora 
and osme to the  conelusion that the 
claimant, Ghulam Muhammad, was found 
to have got no title at all, that Musammat 
Abbas Bandi had the best title as the 
appellant was поб a o-sharer in the 
same khata but in another khata in the 
same mahal, I take the findings to mean 
that Ghulam Muhammad went out altogether; 
and that after Musammat Abbas Bandi the 
next better right was that of the appellant, 
The contention of the appellant seems to 
me to be sonnd, The learned Munsif 
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instead of dismissing the' appellant's claim 
.ghould have  desreed' thet be would be 
entitled to pre-empt in case the other elaimant, 
Musammat. Abbas Bandi, failed, Musammat 
Abbas Bandi has not paid the money as 
directed and has lost her chance. The 
appellant i is consequently entitled to аш 
the property in my opinion.” 

There is’ an ambiguity in the Кава 
“Ghallenged in appeal,” I am asked on 
behalf of the respondent to infer from 
this phrase that Ghulam Muhammad 
` aequiedeed in the findings of fast of the 
Munsif. But this is denied by his Counsel, 
it is' inconsistent with his present appeal 
and there is nothing on the. resord to 
-support it. On thè contrary, the judgment 
itself says that the Pleader for the respondent 
contends that the question is still left 
open, between the appellant and Ghulam 
Mahammad, Now I agrea with the learned 
Subordinate Judge that the desision of the 
Munsif related also: to the rights of 
Ghulam Muhammad, but it does not follow 
that Ghnlam Muhammad ` cannot challenge 
them now. He might ba uneble to doso, 
if he were contesting Musammat Abbas Bandi's 
desree. Ip order to: contest that it would 
be necessary for him to appeal himeelf, and 
in‘ his appeal to challenge these findings. 
But he was a respondent and he. was 
‘entitled to support the desree dismissing 
the suit of. Sabit Husain on sny grounds, 
‘Tho. learned’ Subordinate Judge, therefore, 
was wrong in not allowing him to take up 
these questions in his Oourt, I have 
sonaidered' whether in: the circnmstances, 
I ought to remand the ease for a finding 
of fact; but, as the’ parties went into 
evidense in the Court of Trial, I prefer to 


deside the questicn myself under section — 


` 108, Civil Procedure Oode, 

The que&tion is, whether Ghulam Mu- 
hammad is a co-sharer at all. If he is 
a eo-sharer he belongs to khata No. 1 
in whieh the sale took plase and he has 
a preferential elaim as against Sabit Husain, 

‘Jf he is not a во.вһагег at all, he is 
not entitled to pre-emptat all and Sabit 
Husain is entitled to pre-empt.. Now, the 
first, point in Ghulam Muhammad’s favour 
is that his name is entered in the khewat, 
I am pressed with the decision in Ram 
Pratap Misra v Brij Prasad (1) in whioh it 
а) 18 Ind, Cas, 886, 
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was said: "It has been laid ‘down repeatedly 
that mere mutation of names oonfers no 
proprietary title and it | cannot, be 
argued that the plaintiffs discharged the 
onus of proof whish was upon them by 
merely producing evidence’ to show. that 
‘mutation had been effected in their favour.” 
I do not suggest that that case was 
wrongly desided nor have I any quarrel 
with the words I have just quoted. But 
& am not prepared to extend them | EO ` 88 
to mean tbat entry in the khewat 18- not 
good evidence of title. Indeed. I am 
prepared to вау that it is prima facie 
evidence of title, It might he rebutted, as 
it was ‘rebutted’ іп’ that- ease, by" showing 
that: there was no likelihood: of thera being 
any title and that the mutation obtained 
was resent, In the present ease, the facts 
are different, and I start from the’ fast 
that Ghulam Muhammad’s name is re- 
eorded in the khewat of 1827: Е (Exhibit 


. O-4) and further that he was also recorded 


in the khewat of 1804 F. (Exhibit 0-3). _ 

Then there arises the question of the 
origin of this title. It is in evidence 
and it is not now disputed that Ghulam 
Muhammad's: father died’ in the lifetime 
of Gholam- Muhammad's grand father,. во 
that Ghulam Muhammad‘ was not entitl. 
ed to inherit anything on the death of 
hia . grand-father. Nevertheless sueh a 
result is so manifestly unjust. that it is 
aonstantly ret aside in practice and 
various branehes of the family take their 
shares without regard to the rule of 
Muhammadan Law. What Ghulam Mu- 
hammad взув is that this took place with 
him. It is very likely that it did, and 
if so his title,’ whieh originated in an 
arrangement witheut consideration and of 
doubtful validity, has now ripened by 
prescription. The Patwari, who was sum- 
moned by the plaintiff-respondent but 
prodused by Ghulam Muhammad saye that 
he took office in 1910 and that Ghulam 
Muhammad was already in possession then 
and has been in possession ever since, 
Ashiq Ali, the vendor, and one of the 
sharers in the Кай, abso assert Ghulam. 
Mubammad’s possession; and this is further 
borne out by the sale-deed іл. whieh 
Ashiq Ali sells not one-half, whieh would 


- be his share if Ghulam Mnhammad had 


nothing, but one-third (asserting. that- this 


s 
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is'the whole of: his property, There is по 
rebutting evidense. I find, therefore, dif- 
fering from. the Oourt of Trial, that 
Ghulam Muhammad has proved title by 
preseription. I think the learned Munsif 
would have found 16 easier to arrive:at a 
sound’ décision if he. had поё split: up what 
was really a single. issue, namely: “Ie 
Ghulam Muhammad а co-sharer’” into 
Separate issues; Whether Ali Bakhsh died 
in:the lifetime of Haider Ali? Whether 
there was any family arrangement among 
the descendants of Haider Ali?” 


Has the defendant perfected. his title 


to his ons-third share by adverse possession. 


for more than 12 years? 

The question of family arrangement, 
for instanoe, was an explanation of the 
origin of Ghulam Muhammad's title, It 
was sonsidered: without regard to his 
possession or. the. entry in the khewaí and 
it was deoided: but he had. not proved it. 
It was.then, treated as if. ib had been 
disproved. Rightly eonsidered the evidence 
all leads to one gonelugion, that Ghulam 
Muhammad has been’ a so-sharer in this 
khata for over 2) years, and that hia 
title ia mow completed against the world. 

On these findings I allow. the appeal, 
Seb aside the: desrees of the lower 
Appellate Court and direst that the suit 
of Musammat-abbas Bandi stand? dismissed 
with coste, and also that the suit of Sabit 
Husain stand’ dismissed with возів in all 
three Courts, \ 


W. C.-A.- 


`~ Appeal allowed, 


OALOUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Огу No. 18 ор 1921 
IN Suit No. 118 ок 1920, 

f November 30, 1921. 
Present: — Sir Lancelot Sanderson, Kr., Ohicf 
Justise, and Mr. Justiee Rishardson, 
SAILENDRA MOHAN DUTT— 
APPELLANT 

: versus 
DHARANI MOHAN ROY —RasronpsnT. 
Tanation—Counsel’s fee—Jurisdiction of Court— 
Calcutta High Court (Original Side) Rules, Chap. 
XXXVI, vr. 6, 82. 


e. 

The object ofr. 32 of Ohap. XXXVI of tho 
Rules of the Calcutta High Court (Original Side) 
is to restrict and limit the jurisdiction amd discretion 
of the Taxing Officer as regards fees to Counsel, and 
at the same time to preserve the jurisdiction and 
discretion of the Court or of a Judge in this respect 
unfettered in order that the Court ora Judge should 
have power to deal with exceptional cases. |p. 825, 
cols. 1 & 2.] : 

The proviso in r. 32 of Chap. XXXVI of the 
Calcutta High Court (Original Side) Rules applieg 
to the jurisdiction and discretion of the Texing 
Officer and does not control the jurisdiction and 
discretion of the Court ог a Judge, In other worda, 
the proviso applies to a case when the Court or a 
Judge has not ordered or does not order otherwise. 
Consequently, ‘there is nothing in that rule which 
would prevent the Court from dealing with an 
application regarding payment of Counsel's fees 
and deciding the matter on its merits, [p. 825 во], 2.] 

R 6 of Ohap. XXXVI, is a direction to the 
Taxing Officer only and does not limit or control the 
jurisdiction of the Oourt ora Jadge given by r, 32. 
fp. 825, col. 2.] : 


Appeal from an order of Mr, Justice reaver, 
Mr. B. К. Ghosh (with him Mr. N. N. 


` Sircar), for the Appellant. 


Sir Binod Мв’ (with him Mr, A, К, 


| Roy), for the Respondent. 


JUDGMENT, 

SawpERSON, О, J.—This is an appeal by 
Sailendra Mohan Dutt against the judgment 
of my learned brother, Mr. Justice Greaves, 
Sailendra Mohan Dutt was acting as the 
Attorney for one Dharani Mohan Roy who 
was the: defendant in the suit and by an order 
of the 7th of April 1920, there was a 
change of Attorneys ; the material part of 
the order being: “It is ordered that upon 
the defendant paying to the said Mr. 5, M. 
Dutt the sum of rupees six thousand on 
aceount of costs due to him in this suit, 
including the sosts of this applisation, to 
be taxed by the Taxing Offiser of this Oourt 
as between Attorney and elient and upon 
the said Mr, Б. M, Dutt undertaking te 


>, 182% 


refund any exeess amount that may appaar 
to have. bean paid to him after taxation. of 
sush eosts as aforesaid and the. defendant 
by his said Attorneys, Messieurs Kali Nath 
Mitter: and Sarvadhieary, "undertaking ..to 
рву to the said. Mr. S, М. Dutt any. sum 
that may: be found due to him upon taxa. 
tion in excess of the said sum of rupees 
six thousand and the sum already advansed 
to.. him, the ‘ssid Messieurs Kali Nath 
Mitter and Sarvadhicary ‘ba appointed the 
Attorneys for the defendant.” Upon taxation 
of the eosts, a question arose with regard 
to. four fees of learned Counsel; those four 
fees- are mentioned in paragraph No, 4 cf 
affidavit of Gangadar Bose at page 37 of 
the  Paper-Book. What happened with 
regard t> the question is stated as follows:— 

“The said Assistant Taxing Offiser, Mr. S. 
M, Roy, referred the matter informally to 
the Taxing Officer and, on the 9th day of 


September · 1920, the said Taxing Officer, 


after hearing Messieurs Kali Nath Mitter 
and Sarvadhieary and Mr, 8. M. Dutt, ex- 
pressed his opinion that in view of r. 32 
of the Taxation Rules he sould not allow 
those fees without an order of Oourt as 
required by the said rule.” Thereupon, an 
applieation was made to the learned Judge, 
dated the 14th of. Desember 1920, and noties 
was given to the effest that an applisation 
would be made on the part of- Mr. Sailendra 
Mohan Dutt, the former Attorney of Dharani 
Mohan Roy, the defendant in the suit, for 
an order that in the taxing: of his costs as 
between Attorney and olient the Taxing 
Offieer of .this Hon'ble Court. may do во 
irrespective of the Taxation Rules an j regards 
payment of Counsel’s fees, 


' The learned Judge did not enquire into 
the merits of the case but disposed of it 
on & preliminary objestion raised by the 
respondent that the learned Judge had no 
jurisdietion to make the order asked for, 
The learned Judgo held that Ohapter 
XXXVI, r, 6 did not apply to fees to 
Counsel and desided the case upon his eon- 
struction of г. 32 of Chapter XXXVI, 
holding that be had no jurisdiction to allow 
the fees in question, and that they eould 
only be allowed by the Taxing Officer upon 
the production of a letter -signed by the 
client authorising or ratifying-the same, and 
that-no such letter had. been prodused, 
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that т, 32 is the ^ 


: oon 


. On bshalf of the. avpollant it was argued 
that Ohapter XXXVI, r.. 32 ovarrides 
all the other rules in Chapter XXXVI вз 
far as fees to Counsel are concerned, that 
the general rule :tó. be -observed. by the 
Taxing :Officer is.-aontdined: in: г, 8 but 
special.. provision’. as to 
the taxation of Oounsel’s fees and that the 
learned Judge had: jurisdistion to hear and 
determine the application under. r.. 82 on 
its merita.. On the, other hand,.in support 
of the judgment it was first. argued that 
the applieation should have been made’ when 


. the change of Attorneys was made on .the 


7th April 1920. 

In my judgment, this might be . а matter 
which the Judge on hearing the application 
on the merits might take into eonsidera- 
tion but the fast that the application was 
not made on the 7th of April 1920 sannot 
take away the learned Judge's. jurirdistion 
to hear the application : it ів open-to the ` 
learned Judge to consider the question as to 
the proper time and procedura at and in 
whieh sueh a matter should be brought 
before him. 

It was then urged that the laarned Judge 
had no jurisdietion to hear the application 
under. т. 32 unless э reference had been 
made by the Taxing Officer under r. 9. 

]n my judgment, the fact that thia mat- 


-ter was not raised by means of в referense. 


by the Taxing Officer does’ not deprive the 
learned Judge of. his jurisdistion under 
т, 32, ] у 

It was then argued on behalf of the 
respondent that under r, 32 the Judge's. 
jurisdiction is limited: in other words, that 
the learned Judge has power to increase 
the scale, and to direst that the maximum 
figure, spesified in the seale in respeet of 
the matter in question, should not apply, 
but that even if the saale were increased 
by the Judge's orders the proviso tor. 32° 
would apply, 

For the purpose of illustration of the 
argument, I will takea sonerete instance, 
and I will refer to the first item in 
the table: according to the table the 
maximum fee for .a Jeading Counsel on 
an appeal against an order is 15 gold 
mohurs. It was argfed on behalf of the 
respondent that if a fee of 20 gold mohurs 
had been marked on the brief of learned 
Qounsel in respeet ofan appeal against an 
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‘order, this could only be allowed by tbe 
Taxing Officer if (i) a letter signed hy the 
elient authorising or ratifying the payment 
of the fee were produced, and (71) if a 
Judge's order sanctioning on increases in 
the scale were produced to the Taxing 
Officer. In other words, it was argued that 
the rule merely gives the Oourt or a dudge 
power to increare the ssale and that even 
‘when the „soale is increased фу, в Judge'a 
order tbe above-mentioned letter signed by 
the elient must be produced. 

BR. 32 was made in 1914 and fit was 
stated by the learned Counsel for the res- 
pondent that it was well known that the 
rule was made becaute of complaints which 
hed arisen ав to excessive fees of Counsel, 

The rule was made before my time, but 
the terms of the rule lead me to think that 
there is little doubt but that the learned 
Caunsel'a atatement was correct: the obj-at 
of the rule, judging by its terms, seems to 
me to have been to limitthe jurisdiction and 
diseretion of the Taxing Officer as regards 
Counsel’s feez, and to provide that under 
no sireumstances can the Taxing Offiser 
allow apy fees to Counce), higher than those 
set out in the table, unless an order of the 
Court, or a Judge is obtained, No doubt 
the fees mentioned in the table were consider- 
ed tobe reasonable ard svffisient in all 
ordinary oases and it was, therefore, hoped 
that the rule would resultin Counsel’s fees 
being kept within reasonable limits. It was, 
therefore, provided, so far as the Taxing 
Offieer was concerned, that he sould not go 
beyond those’ speoified fees, -At the simo 
time & proviso was added that even with 
regard to the fees allowed by the table the 
Taxing Officer, even when dealing with a 
taxation as between Attorney and client, 
was not to allow the differences between the 
maximum fee allowed by the table and that 
astually allowed as between party and party 
if, in' hia opinion, such difference constituted 
an exeessive fee, unless a letter signed by 
the client authorising or ratifying tha pay- 
mént thereof was produced. 16 is, however, 
а reasonable construction of the rule, in my 


judgment, that «while it was intended thus: 


to restrict and limjt the jurisdistion and 
discretion of the Taxing Offiser as regards 
fees to Oounsel, it was at the sama time 
intended to preserve the jurisdiction ' and 
discretion of the Court ora Judge in this 


respact ünfetterol in order that the Court 
ora Judge shoald have power to deal with 
exseptional sagas, ag is shown by the insertion 
of the words “unless otherwise ordered by the 


Court or a Judge” in the first .part of tho 
rule. 
In my judgment, the proviso in r. 82 


applies to the jurisdistion and dissretion of 
the Taxing Officer only and does not control 
the jurisdistion and discretion of the Court or 
a Judge, In other words, the proviso 
applies to a ease when the Court or o 
Judge has not ordered бг does not order 
otherwise. 

It was further argued that r, 6 of Chapter 
XX VI applies to this mattar. 16 seems to 
me obvious, having regard to ita terms, 
that т. 6 was based ороп the provisions 
of the English Rule [O. LXV, r. 27 
(29) ]: that rule includes the words '"'speeial 
fees to Counsel" Those words are omitted 
from Chapter XXXVI, r. 6, and it wao 
argued for the appellant that the framers 
of these rules intended that, as far as the 
Taxing Officer was aoneerned, the matter of 
Counsel's fees should be eontrolled entirely by 
the provision of r. 32. 

The words -at the beginning of r, 82 
" notwithstanding any other provision in the 
rules" would point to there being some 
other rule relating to Oounsel’s fees. A 
sufisient meaning may bs given to these 
words by referenee tor. 3 which provides: 
“The Taxing Offiser shall, in the absence 
of any speeial provision in these rules, 
regulate the taxation of eharges for retaining 
and employing Oounsel, as nearly as may 
be, by the practises of the Supreme Court in 
England, reference being had to any differ. 
ence whish may exist between the two 
countries infhe relative value and usa of 
money.” But even assuming that r, 6, 
must be taken to refer to Counsel's fees, 
although sush fees ara not  specifisally 
mentioned therein, the rule is a direction 
to the Taxing Officer only and, in my judg- 
ment, does not limit or control.the jurisdiction 
of the Court or a Judge, given by т, 
32, 

In my judgment, therefore, the learned 
Judge had jurisdistion to deal with the 
application and to decide the matter on its 
merite, I desireto make it elear that any- 
thing that I have said is not to ba taken 
ав ап opinion on the merits of the question, 


“ora review. 
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No enquiry bas yet been made with respect 


thereto. My decision is merely that the 
learned ‘Judge - had jurisdiction to hear the 
application on the merits. Iam, therefore, 
not pressed by the argunient of the learned 


' Counsel for the respondent that the salutary 


rile laid down: in г. 6 will be abrogated by 
our desision. The learned Judge, who hears 


_-the'applisation on its merits, ‘will consider 


all the fasts relating to the cass and, when 
deciding the matter will, no doubt, take into 
sonsideration the well-known principles appli- 
sable thereto. -° 

It was further argued for ‘the ‘respondent 
that the learned Judge woüld-not go into the 
question of amount unless upona referense 
In my judgment, there is no 
weight in ‘that argument, for if the question 
of amount does become material on the 
application, the learned Judge will be able, 
if he thinks: right soto do; to refer the 
question’ of amount tothe Taxing Officer. 
In my judgment, theréfore, this appeal should 
be allowed, the order of the learned Judge 
should be set aside, and both. the learned 
Counsel agreeing that this is the proper courge, 


. the matter isto be remanded toa learned 
Judge оп the Original Side for a decision on: 


the merits. 

The appellant will have the costs of the 
appeal;the sosts of the. proceedings before 
my learned brother Greaves, J., will be in the 
direstion of the Judge who hears the matter 
on remand, | 

RICHARDSON; J.—I agree. f 

Appeal allowed; 


P. М, бозу, OA: Case remanded. 


power—~Appeal—Revision—Oivil Procedure Code (Act 
V of 1908), s, 115, 

An order of remand made not under О; XLI, r. 28 
of the Civil’ Procedure Code but im the exercise of 
the inherent power of the Court is not appealable, 

The power of remand inheres in the Oourts 
permanently and they have always the jurisdiction 
to exercise it, andthe fact that in any, case the 
jurisdiction is improperly exercised wotld not make 
it subject to revision by the High Court under 
section 115, Civil Procedure Code. : 

Abdul Karim Abu Ahmed Khan Ghaznavi' v. Allaha- 
bad Bank ltd. 41 Ind; Cas, 698; 44 О, 929; 21 0, 
W.'N. 877; 28 O.L. J. 49, referred tb. 

Athappa Chetty v. Ramanathan Chetty, 63 Ind, Cas. 
417; 87 M. L. J. 636; 10 L, W, 369, followed. 

Civil Miscellaneous Sscond Appeal No. 95 
of 1921 treated as a Civil Revision Petition 


vide order, dated 20th Ostober 1921, on 
Civil Miscellaneous Petition No. 95 of 
1921, ; 


Petition, under section 115 of Act V of 
1902, praying the High Oourt to revise an 
order of the Court of the Sesond Additional 
Subordinate Judge, Tanjore, dated the 4th 
November 1920, in Appeal Suit. No. 98 of 


1920, preferred against the decree of the Oourt 


of the District Munsif, "Tiruthuraipundi, in 
Original Suit.No. 283 of 1918. _ 

Mr. S. Muthia Mudaltar,.for the Petitioner. 

Mr, N. S. Srinivasa 'Ayyar, for Respond. 
ents Nos. 1 to 3. ` 
‚ , JUDGMENT. 

Anse, Orre. С. J.—The order 
of the Subordinate Judge was not passed 
under О. XLI, r. 28 of the Oode of 
Civil Pru dne no appeal lies under 
О. XLII, т. (и) ог апу other 
provision of the ОК Procedure Code. 

Itis suggested that the appeal: petition 
should be treated as в revision petition under - 
section 115 of the Code of Civil Procedure 


- and the order set aside , as one without 


MADRAS HIGH COURT, 
Олуг Ravisioy Parion No, 644 
or 1921, 
October 20, 1921. 
. Present:—Sir William Ayling, Kr, 
Officiating Chief Justice, and 
Mr, Justice Odgers. 

А, 8. М. SHIEKH MUHAMMAD 
MARACAYAR —PETITIONER 
vOrsus 
RANGASAMI NAIDU anp OTRERS— 
RESPONDENTS, 


| Remand—Inherent power—Improper exercise of 


. Allahabad Bank Ltd, (1) is relied on. 


juriadiction. It is argued that it was open 
to the Subordinate Judge to proseed under 
r. 27 if he thought the plaintiffs had been 
unfairly treated and not given a reasonable 
opportunity to produce their evidence; and 
that in such a case the Appellate Court 
possessed no inherent power of remand. The 
judgment of the Full Bench in Abdul 
Karim Abu Ahmed Khan Ghaenavt ү, 
Whe- 
‘ther an order of remand: in sush a case 
should be treated as improper (in the sense 
that the Appellate Court should have taken 

(1) 41 Той, Cas, 598; 44 0, 929; 210. Ws М, 8177; 
26 0,1, 2, 49, 

) 
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the course indieated in О. XLI, т. 27) or 
illegal, in the aense that it had no jurisdiotion 
to pass it, is a'somewhat diffionlt question, 
But it seems to me to have been answered in 
Athappa Ohetiy v. Ramanathan Ohetty: (2) to 
the effect that it is only an improper-use ofa 
power legally possessed, Iam not prepared 
to differ ina pure matter of procedure and 
I am content to follow this decision. 

In this view there is no question of juris. 
dietion on whieh we, could interfere under 
seetion 115, Civil Procedure Code. 

T would, therefore, simply dismiss the 
appeal petition with costs, _ 

`Ораввв, .Ј,—І agree and I see no reason for 
re-considering the view I took in Athappa 
Ohetty v. Ramanathan Ohetty (2) when sitting 

‘with’ Mr. Justice Seshagiri Ayyar. We 
clearly meant to hold in that ease that the 
power inhered: permanently, though it ought 
to be very: santiously exercised. If that is 
right, 15 cannot be said in: the present case, 
treated as a civil révision petition, that the 
_order of the lower Appellate Court was made 
without jurisdiction. 
т. N. V. Petition dismissed. 


(2) 58 Ind, Cas, 417;.87 М, L. J. 686; 10 L, W. 859, 


LAHORE HIGH COURT, 
Seoonn Cryin Arrpar No. 78 or 1922, 
May 15$ 1922. 

Present :—Mr, Justice Oampbell. 
NARAIN DASS— DzrFENDANT— 
APPELLANT 
versus 


JAWAHIR SINGH—Ptaintiyy— 


. RESPONDEAT, ` 

Vendor and purchaser—Sale ‘of iminoveable property 
—Boundaries and measurement, conflict between— 

Intention of partjes—Qonstruction of docwnent-—— 
Warranty clause. 
• . 

In Ње case of the sale of a house, there was a 
description of its boundaries as well as of the 
quantity of land conveyed. The buyer did not 
make & thorough inspection ' before entering into 
the agreement,|the {seller giving а warranty to the 
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effect that he would satisfy the buyer in every way 
in connection with the sale (Tassalt-wa-tashafi 
anutalliq bai mazkur, wa har qisam mujh Baia Mushtri 
ko kara dega). Thearea of the house was found to 


"be short by a quarter of the described quantity. Tho 


buyer wanted to resile from the contract and sued 
for the return of the earnest money: 

Held, (1) that altheugh ina conflict between the 
description of the boundaries and that of the 
quantity of the land conveyed, the description of 
the boundaries, if precise and accurate, dominates 
the description of the quantity, in every case the . 
question of ithe intention of the parties [must be 
taken into consideration; 

.(2) that in this case, the very wide terms of the 
warranty included a guarantee hat the measurement 
stated was correct and that the buyer was justified 
in withdrawing from the agreement and demanding 


: back the earnest money. 


from a decree of the 
Additional District Judge, Amritsar at 
Lahore, dated the 6th October 1921, 
affrming that of the  Munsif, First Olass, 
Amritsar, dated the 21st June 1921, 

Lala Fakir Chand, for the Appellant. 

Mr, Shamair Chand, for the Respondent. 


Sesond appeal 


JUDGMENT.—Thia second appeal is tho 
result of a suit forrecovery, on the ground 
of a breach of warranty, of Hs. 1,000 paid 


. by Jawahir Singh, plaintiff, to Narain Dase, 


defendant, as ernest.money in sonsideration 
of an agreement to sell a house executed on 
the 28th of January 1920, The suit was 
desreed by the Trial Oourt and the order 
was upheld on appeal by the learned Distiict 
Judge. The agreement in question waa 
registered on tbe 27th of February 1520, 
The house was described as 123 yards long 
and 41 yards broad and ав bounded on three 
sides by other houses and on the south by 
courtyard ‘whieh waa joint of the house in 
question and other houses. The lower 
Courts have found that the actual measure- 
ments werelO yards by 4i yards, that is to 
say, there was a shortage of 132 square yards, 
The agreement sontains the following war- 
ranty clauses :— 

Tassali-wa.tashaf? mutallig-bar mazkur, wa 
har qisam mujh Bata Mushtrt-ko kara деда, 
This was held by Courts below to sover 
mie.statement as regarda area and to justify 
the plaintiff in resiling from the agreement 
and claiming refund of his earnest-mozey. 

It is argued before me that the warranty 
did not relate to the mis-statements at all: 
that the boundaries were elearly given: that 
the plaintiff inspested the house before 
entering into the agreement; and that the 
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primary sanon of interpretation, where there 
is conflict between the dessriptiona of the 
boundaries and of thee quantity of land 
eonveyed is that the description of the 
boundaries, if. precise and accurate, dominates 
the deseription of the quantity. Y 

The last eontention is derived from what 
was held by the Madraa High Oourt in Tyada 
Poosapati Rudra v. Maharaja of Jeypore (1), 
“but it was also stated in that judgment that 
in every ease the question of the intention 
of. the parties must be eonsidered. The 
evidenes in this ease does not show that the 
plaintiff made a thorough inspection _ before 
entering into the agresment.- He is stated to 
have seen the house from outside and that 
it waa at the. time in the. possession of a 
mortgagee, a fact whica is mentioned in the 
deed of agreement itself, The question for de- 
termination is, whether the concurrent findings 
of the lower Courts that the very wids tarms 
of the warranty elanss included a guarantee 
that the msasuraments stated were sorrast, is 
to be held wrong. 4 

"It appears to me that there are no grounds 
for reversing their finding. Ths vendor 


' plainly guaranteed everything set forth about. 


the house, and the guarantee was expressed 
in emphatio terms, a defect of 132 square 
yards, in a stated area of 562 square yards 
is substantial and the plaintiff, ia my opinion, 
was justified in withdrawing in terms of the 
agreement. 

There are по. grounds, therefore, for 
‘interference and I dismiss the appeal with 
aosta, 

W. 0. А, Appeal dismissed, 


912) 14 Ind, Oas. 286; 11 М, L. T. 385; 28 M, L, J, 


MADRAS HIGH COURT, 
FULL BENCH. 
Огт Miscuntansous APPEAL, No. 351 or 1920, 
. April 18, 1992, 
Present :—Sir Walter Sshwaba, KT., 
Chief Justice, Mr. Justica Oldfield and 
Р Mr, Juntise Оопбёз-Тгоівег, : 
MALAYATH VEETIL RAMAN NAYAR 
AND OTHERS—DzFenvants Nos. 2 то 18 — 
i APPXLLANTZ : 
versus ] 
С. KRISHNAN NAMBUDRIPAD anD 
ANOTHER-—~PLAINTIFF AND HIS Lagan REPRE- 


SENTATIVH— RESPONDENTS. 
Civil Procedure Code (Act V of ' 1908), as, 104, 107, 
О. XLI, т. 28—'Preliminary point', meaning, of— 
Remand, order of. 


The expression ‘preliminary point’in О. XLI, r. 
23, Civil Pzocedure Code, means any point, whether 
of law or fact, the decision of which avoida the 
necessity for the full hearing of the suit and is not 
restricted to points which are strictly independent of 
the merits [p. 837, col 2.] 

Where a case ig remanded by an Appellate Court 
on a preliminary poiut as interpreted above, an' 
appeal lies against such order of remand. [p. 838, 
col. 1. : А 

т Court having held thatthe true construc. 
tion of a servico grant wasclear and refused to 
admit evidence of the consideration or of perform- 

“ance of services tharefor, the case "was remanded 
onappeal for reception of such evidence. Against 
that order of remand an appeal was preferred to the 
High Court : 

Held, (1) that the remand was on a preliminary 
point within the meaning of O. XLI, r. 28, Civil Pro. 
cedure Code; [p 88°, col .] 

(2 that an appeal lay against the order of remand, 
[p. 834, col. 1.] : 

Abdul Karim dbu Ahmed Khan Ghaznavi v. Allaha. 
bad Bank Limited, 4i Ind. Cas, 593; 44 C. 929; 21 C. 
W. N. ^77; 26 C.L, J. 49, Kuppelan v. Kunjuvalli, 9 
Jnd. Cas 790; (1911) 1 M. W. N. 199: 9 М. L. T. 378, 
Athappa Chetty у. Ramanathan Chetty, 58 Ind. Cas. 
4:7; 71 М. L. J. 586; 10 L. W. 359; Muhammad Allahs 
dad Khan v. Muhammad Ismail Khan, 10 A. 289; 6 
Ind. Dec. (м.в) 193, Ramachandra Joishi v Hazi 
Kassim, 16 M. 207; 6 Ind. Dec,)'N. s.. 852, considered, 

Per Schwabe, C. J.—An Appellate Court has, under 
О. XLT, г, 28, Civil Procedure Code, power to remand 
jn almost every case where such a power is required, 
[p. 532, col. 2 ] | 

Per Coutts-Trotter, J —A ‘preliminary point’ means 
a point which, when decided in the way in which it 

. is in fact decided, determines the result .of the'auit 

. and discharges the Court from the duty of trying all 


.. or gome. of .the -other iggues а the case, [р. 884, 


col. 1.] | 


© | Appeal against’an’ order оѓ’ the Court of 
. the Subordinate Judge, South Malabar at 
Palghat, dated the 3ist July 1920, in -Appeal 


Бан No. 99. of 1919, preferred againat the 
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desree -of the Court of the, Princioal District , 
Munsif, Palghat, in Original Suit No. 199. 


ef 1916, 25 
. This appeal вате оп for hearing on the 
3155 January and the 186 February 1922, 


upon perusing the grounds of appeal, and. 
the judgments, order and decree of the lower : 
Courts and the material papera in the anse,, 


and upon hearing the argument of Mr. О, 8. 
Swaminadhan, for the Appallants, and 


‘of Mr. O. V. Ananthakrishna Atyar, for. 
the Respondent, the Court (Oldfield aud 
.Venkatasubba Rao, JJ.) made the following, 


‘ORDER OF REFERENOE TO А FULL 
` ВЕКОН. 

There isa preliminary objection in this 

ease to the hearing of the appeal that no 

appeal lies against the order before us. 


That order is .one of remand. But it oan-. 
not be contended that it was passed in воп-: 


Bequenes of any error on the part of the 
Trial Court on a preliminary point. It is 
ascordingly urged by -Mr,. Ánanthakrishna 


Aiyar for the! respondent that if must be. 


taken to have passed not under О. XL, 
‘x. 28 of the Code of Civil Prosedure, but in 


the exersise of the inherent power of the. 
Court resognised in section 151 and that it, 


therefore, cannot be displased in appeal ог in 
proésedings in revision. :We add that we 
haya considered: whether it would. be our 
‘duty in any ease to treat the appeal as a 
revision patition and use oar 
powers on the appellants’ behalf, 
The firat question that arises then is 
whether the lower Court’s order eelting asido 
the District Munsif's desres and remanding 
- tho вазе for re-trial in the light of its own 
Observations is an exercise of any power. 
recognisad by sestion 151. Mr. Ananta- 
krisha Aiyar іп support*of his sontention 
that it is so has relied: mainly on a series of 
desisions in this Court beginning with 
Athappa Ohetty,v, Ramanathan Ohetty (1). 
It is unnecessary for us to refer to later 
decisions in the sams sense in detail, aince 
they. add nothing to the considerations then 
relied on and sincs in fact all the desisions 
of this Court are based ultimately on Abdul 
Karim Abu Ahmed’ Khan Ghasnavi v. Allahu- 
bad Bank Limited (2), ° е 25 


(1) 83 Ind. Cas, 417; 37 M. D. J. 636; 101, W, 359, 
(2) 41 Ind, Cas, 695; 44 C, 929; 21 0, W, М. 877; 


28 QT d 49. = 6 


revisional ` 


To deal with the argaments which hava 
bseu placed before na on the provisions of 
tha Onde, wa find a ganeral provision relat. 
ing to the Conrt/a powera in appeal in asction 
107. Unter that section the Appellate Court 
shall have power to determine the eas; 
finally, to remand ће саве, to frame issues 
and refer them for trial and to take addi. 
tional evidence, Thoss- powers ara stated 
to ba exeroised subjast to sueh conditions 
and limitations as-may bs prascribed. That 
ean only be taken’ as referring to the son- 
ditions and limitations, whioh were prescrib: 
ed by rules under the Code or might be 
во preseribed in fature. The only rule relat- 
ing to remands is О, XLI, r. 23, rage 


‘tricting them to oases in whioh the suit 


has been disposed of upon a preliminary point. 
Those are the provisions of the Code and 
the rules dealing directly with orders of 
remand, and they do not, in our opinion, 


, authorize the order of remand in such a 


case as the present, whera no preliminary 
point arose. In 45741 Karim Abu Ahmed 
Khan Ghaznawi v, Allahabad, Bank  Limitel 
(2), already referred to, the rastriction 
in'sestion 107 to conditions and limitations 
on the powers conferred doe; not appear 
to have attrasted attention, There, however, 
as here, streas was laid on the faot that in 
the present Code there is nothing oorrespond- 


ing with sestion 564 of the Code of 1882 


and section 852-of Act VIII of 1859, the 


‚ iofsrenee suggested being that the presant 


rola relating to romand was not intended to 
ba exhaustive, With all respsot wa find 
some difficulty in following thit argument. 
For we doubt whether the mere omission of 
a restrictive provision ean enlarge the seope 
of any provision, which in itself is clearly 
worded. .[t may be added that the ex'istensa 
of an inherent power can usually ba establish- 
ed most easily by referense to presedenta 
for its reo»gaition and to instancas, in whioh 
it has been exersised; bat sush instancas 
mut nesessarily be inconclusive, if they 
have occurred in dafiancs of a distinct pro- 
vision of law, uolss indeed that «annot 
be attribsted to mere mistake and their 
justifisation with referenca to the alleged 
inherent power ія explicitly stated. Sush 
instances, if they-are to ba eonelusive, must 
ba looked for before the enaetment of any’ 
sash distinof provision; that is, before the 
Uode qf 1859, 1 ig пев езе to gay that ng 
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instanee of the exersise of this alleged 
inherent power prior to that year has been 
addused,  . 

The eourse of authority in this Court has 
been that in Seshan Pattar v. Seshan Pattar 
(3), an order in many respeets resembling 
that now before us was set aside as not 
justified by the Oourt’s powers. In Rama- 
chandra, Joisht v. Haji Kassim (4), however, 
a eonirary opinion prevailed, as it has done 
recently in Kuppelan v. Kunjuvalli (5). The 
objection to the 165+ mentioned desision is that 
no referense was made in it to Seshan Pattar 
v. Seshan Pattar (3), and io the former that 


the effect of section 564 at its date was not 


considered. .Vemula. Jambalaya v, iskala 
Rajamma (6) is another decision relied on 
in Athappa Ohetty v. Ramanathan Ohetiy (1), 
as supporting the statement that rightly or 


wrongly the lower Courts have been instruct-. 


ed by this Court that they have an inherent 
power to remand, and it is no doubt justified 
by some expressions init. These expressions, 
‘however, inslude no .referense to Seshan 


. Paitar v, Seshan Pattar (3); and the ease 


was plainly one of error on a preliminary 
point of proeedure, the learned Judges hold- 
ing that the deeision before them was based 
on no evidence and that there had bean no 
regular hearing. In these cireumstances it is 
not elear that there is any sourse of authority 
in this Presidensy whish entails adherenee to 
the prinaiples laid down in Athappa Ohetty v, 
Ramanathan Ohetty (1) or Abdul Karim Abu 
a Khan +, Allahabad Bank Inmiied 
2). 

As regards general considerations we are 
not satisfied with the general resognition of 
an inherent power sueh aa is alleged, 


: On tthe second question raised by Mr, 
Ananthakrishna Aiyar, ‘whether this Court 
ean-revise an exereise by a lower Oourt of 


_its ‘inherent powers, ihere'is again some 


conflict of authority. ‘In Oivil Revision 
Petition’ No. 644 of 1921 [Muhammad Mara. 
сауат v, Rangasami Naidu (7)] it was held 


(8) 28 М. 447; 8 Ind. Dec; (N. ee 
. (4) 16 M. 207; 5 Ind. Deo, (м. s.) 852 


| yo Inde Сав, 180; (1911) 1М. W. N. 199; 9. M, L. ' 


т, 878. 

; (6) 15 Ind. Oas. 859; 36 M. 492, (1912) M. W. М. 
1000; 24 M. L. J. 512. 

@ Q8 Andi Oar 826; 81 M, 1, T, 192; 16 L W, 545, - 
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that there 
On the other hand, the ‘last sentence 
of the judgment in Vijayaraghava Reddi v. 
Котағарра Reddi (8) implies that there 
ів one; and effect has been given to that 
view by the learned Judges in Civil Revision 
Petition No. 229 of .1921 and Civil Revision 
Petition No. 492 of 1921. The issue on this 
point is shortly, as stated in the judgment in 
Oivil Revision Petition No. 644 of 1921, 


[Muhammad Marocayar v. BRangasamt Naidu " 
(7)] whether an orderof remand in sueh а саве. 


should be treated as improper, in the sense 
that the Appellate Court should. in the 


exercise of its disaretion hava taken the . 


courge indieated in О. XLI, r. 27 or illegal in 


, the sense that it had no jurisdistion to pass 


it; and the kasis of the deeisions on the one 
side appears to be that no order at all passed 
in the exerciss of the inherent jurisdiction 
js liable to, revision, on the other, that such 
are .liable to revision in cases -in 
which it cannot be. shown that ‘the -ends of 
justice might not have been secured with 
equal ease by. some 
disposal: authorized by the 


Code. It does 


not seem necessary’ for our present purpose to ' 


offer any discussion of. the different -sonsidera- 
tions on either side. 


On the questions thus raised there is а 
conflict of authority and they also are, in our 
opinion, of general importanee. We, therefore, 
refer them for the opinion of a Full Beneh in 
the following terms :— 


(1) Isthe order. under appeal one which the 
lower Appellate Oourt was competent to pasa 
in the exercise of its ‘inherent powers under 
gestion 151, Civil. Pyosedure Code, or other. 
wise ? etus | 


‚(@) If the order was passed in the exereisa 
of the lower Appellate Court’s inherent 
powers, can this Court interfere with it in 
revision ? 





This appeal came .on for hearing on 
the 17th and 20th Maseh 1922 in pursuanee of 
the above Order of Reference to. a Full Boneh. 


y 


(8) 15 Ind, Oas; 367; 22 M,- 1, J. 409; ,1912):M, 


NN, 510; 11 My Xa T. 199 


is no such power of revision. 


other method of. 
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Mr. 0. V. Ananthakrishna Iyer, for the 
| respondents claimed the right to begin. 

The preliminary objection I took in the 
Divisional Court has been referred to your 
Lordships. My slients brought a- suit for 
possession against the defendants, service 
tenure-holders. ‘The First Court dismissed 
the suit on the construction ‘of the doeu- 
ment. -On appeal, the deeree was reversed 
and the sase remanded to enable the plaintiff 
to let inevidenee on the disputed point. The 
present appeal is against that order of 
remand. When it came on for hearing ‘I 
took a preliminary objestion that no appeal 
lay excapt under the provisions of О. XLI, 
т. 28. That deale with order of remand 
where deeree is reversed on а preliminary 
point. R.i (и) provides for appeals against 
orders of remand. Section 104, Oivil Prosedure 
Code, lays down that no appeals lie exeept 
against orders. spasifisally. provided for. 

[Scawase, С, J.—What do you understand 
by ' preliminary point '?] | 

‘Mr. 0. V. Anantha Krishna Iyor.—Limi- 
tation ete.. 

. [Somwas2, O, J.—If the Oourt-acts under 


its inherent powers, do you Bay there is no 


appeal P] 

Mr..0O. V. Anantha Krishna — Iyer.— Yen, 
beeauge cbjeotion ean be taken іп the appeal 
from the final order. The gestions of the 
old Code providing for it are seations 562, 
564. Seation 564 has been repealed. 

[Scawaze, O. J.—The power of remand is 

. given by sestion 107 (b), We could not 
travel outside it. We have nothing to do 
' with seotion:151-and-inherent powers. | 

‘Mr.:0. V. -Anantha Krishna Iyer.—The 
question is, whether sestion -107 is controlled 
by О. XLI r, 28. • 

The word ‘prescribed in seetion 94 means 
preseribed by the Oode or by any other 
law. 


Nabin Ohandra Tripati v, Pran Krishna Dey 


(9) has been overruled by Abdul Karim Abu ` 
Akmed Khan һа аш 
Limited (2), In Nabin Ohandra Tripatt v. 
Pran'Krishna Dey (9) it was held that thera 
was no right of remard exaept under О. XLI, 
r. 28. See Kuppelan w Kunjuvalli (5), Muthu» 
sami Odayan v. Kolandaselu Odayan ee 


9) 20 Ind, Cas,’ 39; 41 О, 108, 18-0, L, J. 618, 
.f10y 22 Ind, Cad. 4h (1914)- M W: N: 20, 


v. Allahabad Bank ` 


[Somwasm O. J.— There are no reasons 
assigned in those pases. 

Mr. 0, V. Anantha Krishna — Iyer,.— 
Vemula Jambalaya v. Iskala Rajamma (6). In 
Athappa Ohetiy v. Ramanathan Ohetty (1) it 
was expressly laid down.that an Appellate 
Oourt has a right of remand under its in. 
herent powers apart from О. XLI, r, 23, 
See also Ponang: Venkatasubbarayudu ү, 
Zemindar of Nuzvid (11), 

[0гртвір, J,—That deeision assigns no 
reasons. | 


Mr, C. V. Ananthakrishna Iyer. Reasons 
were unneesssary because the matter had 
passed the stage of giving reasons, All the 


decisions of this Court have recognised the 
right of remand under the Oourt’s inherent 
powers from which no appeal lies, 

Brijmohan Pathak v. Deobhanjan Pathak (12) 
follows the Caleutta Fall: Bench. 

Мг. О. S. Swaninadhan, for the Appellant 
was not. ealled on to reply. 

OPINION, 

Soawasm, О. J.—The District Mansif 
-held in this snit that the true construction 
of a service grant was clear and that evidence 
of the sonsideration for that grant and of 
whether serviees were in faot rendered 
or not was irrelevant. On appeal, 
the Subordinate Judge took a different view 
of the eonstruction of the grant and held 
that sueh evidenee was relevent. Не accord. 
‘ingly remanded the ease with that direetion 
to be determined ascording to law. On 
appeal to the High Court from that order 
of remand & peliminary objeotion is taken 
that no appeal lies,and it was also contends 
ed that ‘the Subordinate Judge had no 
‘power to remand the ease. The High 
Court has referred those matters for deters 
mination to а Full Bench. The questions 
are of general interest as they raise points 
‚ОЁ procedure which have frequently arisen 
and have resulted in a sonflict of judicial 
desision 

The right of appeal is by section 104 of 
the Civil Prosedure Code, 1908, expressly 
limitéd to eases enunciated in that geotion or 
expressly provided for by the rules, 

The rule giving a right of appeal is 
О. XLIII which includes as  appealable 


' an order under О. XLI, r. 28 remanding а 


6856. ` 


i 60 Ind, Cas, 609; 12 L, W. 667. 
12) 58 Ind, баш 664; 5 Р, Щщ J, 146, 
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The power to remand is given bv section 
107 whieh gives power, to all Appellate 
Courts to remand a case subject to such son- 


ditiors and limitations as may be preseribed. 


That no doubt means pressribed by rules, 
T'he only rule t with remand is O. 
XLI, r, 23- whioh - in the following 
tema—' "Where, the Court from whose decree 
an appeal i is preferred has disposed of the 
guit upon 


desree is reversed in appeal, the Appellate 


Court may, if it thihks fit, by order remand: 


the oase. 
It has been held in several eases and 


. most recently by a majority of a Fall Bansh 


in Caleutta [ Abdul Karim Abu Ahmed Khan v.. 
Allahabad Bank Lémitsd (2)] that this rule 
isa limitation on the exercise of the powers of 
remand under’ section 107, I venture to doubt 
if this is eorreet, but in the view I take of this 
ease, it is nob nesessary for the decision, nor do 
I think it was nesessary for the proper desi- 
sion of avy of those eases. Feeling apparently 
that in a caso: like ће present which 16 was 


"supposed was not covered byr. 23 that there 


ought to be a power to remand, the Fall Bensh 
іп the Calcutta ease referred to above, and 
Judges in various aases here and elsewhere have 
held that there is an inherent power in the 
Üourt.under section 151 to remand, and in 


other eases it-has been held that there is power - 


under seotion 99,. Further as no oppeal is 
provided for from orders made under the in- 
herent power of the Court, resort has been 
had to the powers: of the High Court in 
revision. 

In my view, section 99 has no applieation 
and if I agreed that г. 23 limited the 


: power to remand to enses within its terms, 


I should not readily accede to the proposition 
that where the Code expressly limits the 
power of a. Court, there oan ao exist an 
inherent power in that Court to disregard 
that limitation, 

The remanding of cases or, as it is there 
called, the granting of a new trial, is of every 
day ossurrence in England in any case where 
Љу reason of the Appellate Court reversing 
the decision of the Trial Court, there remain 
matters still to be deeided in the suit and it 
would be remarkableif the Code and rules 
here did not give similar powers, for the 
absenes of sush powers would involve the 
reult that in sueh cases it would be neaes. 


ery for the Appellate Court to. retain ‘the . 


а preliminary point and the, 


euit bafora ib and remit issues to b» determin- 

ed by the Trial Coart and so take away from 

the Trial Court ita proper function of giving 

judgment in the first instanse. Farther, if 

there was no appeal, the whole of the time and 

money speut on the proceedings on remission 

would be wasted, if it ultimately turned 

out that the Trial Court had bsen right in. 
the first instanee, But, in my judgment, nona 

of these results follow bssause on the’ true 

sonstruction of г. 23 all Appellate Oouris. 
have power to remand in almost every -case - 
where such a poweris required. 


The question turns on the meaniog ‘of the Й 
words’ preliminary point” in that rule, 
In my judgment the only meaning that ean 
he properly given to these words in this 
eonbext is any poin5 the decision of whieh 
avoids the necsssity for the full hearing of the 
euit. There ara many instances of вог 
points such as, thata snit is barred by limi. 
tation ; that the Court haa ro jurisdistion, 
e.g. under the Estates Land Act ; that 
evidenee tendered was not admissible ; . that 
on the plaintiff's avidenee there is no case. 
for the defendant to answer; in a libel suit, 
that there is no proof of publication. In 
all these cases, if the desision is held 
to be wrong, the case remains .to be 
desided on what is sometimes referred. to 
88 the merita of the ease, The points ara 
preliminary to the final disposal of the 
ваке. -In my judgment the two eases report- 
ed in Aíhappa Oheity v. Ramanathan Oheity 
(1) were wrongly deeided, for the points 
were preliminary points, In one. it was 
held that а sottlemeut with.an agent bound 
his principal, and so the rights as between, 
the two prinsipale, áf thia, decision was 
wrong, were left undecided; in the other, 
evidensa was improperly excluded, and во 
ihe ease was disposed of without being fully 
heard, 

In Kugpelan v. Eunjuvali (5), in an astion 
on & Will it waa held that the Will was 
a forgery and, therefore, the questions in 
the case assumirg the Will to be genuine 
were not decided. In “ета Jambalaya v, 
Iskala RaJamma (6) the Brial Judge held that 
a reeeipt was a settlement of a -suit out 
of Court, and, therefore, did not hear the 
suit on its. merita at all. These. are all, 
in my judgment, instances of decisions on 


‘preliminary pointe aad in sone.of ңа. ‚вара 


he See. 
Voy, ХІХ] 


was’ it: nesessary to resort to the inherent 
powers of the Oonrt. $ 
The words “ preliminary point” осете in 


section 562 of tha Civil Procedure Code of. 


1882 whish aorresponded - to the present 
O. XLI,r. 23, and are interpreted in the 
same : manner as I interprat them above by 
Mahmood, J., in Ram Narain v. Bhawanidin 
(13), where he laya down that the words 
ara not sonfined. to-such legal points only 
аз may be pleaded in bar of -suit but 
somprehend all such points .аз may have 
“prevented the Court disposing of the ense on 
the merits, whether such points are pure ques- 
tions of law or pure questions of fest; and 
he gives as an instanae a mortgage suit in 
which it is held that the plaintiff ia not 
&_.зоп and heir of the mortgagor and, there. 
fora, the suit is. dismissed without entering 
into the merits of the various pleas relating 
to the mortgage. The same view is expressed 
incMuhammad Allahdad Khan v. Muhammad 
Ismail Khan (14) at pag0322 by Edge, О. J. 
and on paga 843 by Mahmood, J. The same 
‚ View is expressed in different words in Rama- 
Chandra Joishi v. Hast Kassim (4) by Muthu- 
sami Ayyar and .Best, JJ., and also by 


Seshagiri Aiyar and Odgere, JJ., in Atkapoa . 


Chetty v. Ramanathan Ohetty (1) though, as 
I have stated, in my view, they misunderstood 
or misapplied the prinsipls enunciatad. . 

‚6 was іо шу judgment wrongly admitted 
before the referring Benoh that the point 
was not a preliminary ons. My answar to 
„ће first qusation is that the lowsar Appsl- 
late Court was sompetent to pass the order 
under sestiyn 207 aad O. XL!, v.23. Taare 
is. a right of appeal fram taat oedar under 
О. XLII and, therefore, the second questioa. 
does not arise, . 


Onprtzrb, J.—'Tho first of tha quastions ra- 
farrad was framed, as the Order of Raferenss. 
‘shows, to obtain a desision as бо the exist- 
ensa. and extent of the alleged inhorent 

power, of the Appailate Courts to remand 
and in particular as' to -the aorreciness of 
the unrestricted resoguition of that power 
in Abjul Karım Аъ Ahma Khun v. Allaha- 
bad Bank Limited (2) amd Athappa Chetty v. 
Bomonatliati Ош (0). : 
: 13) 9 A. 202; AW, N. 
LN. 8.7448.  . 

(1914) 10 A, 289; 6 Ind, Doc, N, а, 103, 
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~ 1882) 104; 5 Ind Deo, 


| INDIAN GASES, 
MALATATS. VEETIL -RAMAH NAYAR 6, ERISHRAN NAMBUDRIPAD, 


1 With all respost, 1 am not жел id 
assame that Appellate Courts in India haye 
inherently ог „in -virtue of sestion 107. Civil 
Procedure Code, any such general power to 
order-a new friel ят is - conferred in 
О, XX XIX under the English Judisature Aat. 
For, here, there i8 naver any question of tha 
parties’ right to the finding of a Jury on 
ismas of fact, whioh oan bs obtained only 
in the Court of first instance; and there ia 
reason, when the litigant bas onse reached 
the Appellate Court and the ‘stage of А 
general consideration of the evidence, against 
authorizing that Court to abandon. sontrol 
over the oaase aud leave ib to taka its chanse 
of an early trial in competition with othera 
of later institntion. It ie, however, unneces- 


sary ty pursue this assumption farther or 


фо consider whether it is resoneilabla with 
the provisions of section 107 and O. XLI 
uuder the Code, baaaasa І agree thatr. 23 
of that Order covers the ease before ns, 
if the word" preliminary " in ib racaives its 
proper interpretation, 

Jt was alleged, and not disputed before 
tha Referring Judges; that the point оп 
whish the oase had been desided by ‘the 
Court of first insianse, was в preliminary 
ons, But it was than, it is not dis» 
puted, supposed that а preliminary print 
mast ba one independent of the merits, That 
supposition might have beau  sonsiatant 
iu some degras whisk the referense to remand 
io seciion 5 2 in tha Oode--of 1882, as, for 
the purposs of " investigating ", and i in the 
ame ded Code of 1888.as for the purpose 

“ datorminiag ", tae-suit-oa its merits; 
a thara. was 4l.o the omission from the 
section ia the latter `of tha desaription 
‘sontainel in the former of the disposal. on a 
preliminary poiat, ав exoluding "any evidense 
of fant whieh appeara to the Appellate 
QOourt essential to the determination of the 
rights of tha partiss", Bat, whatever ' the 
implieaiion of this- wordiag,. thera is nothing 
eorrespoading. with it ia- the. present Coda 


‘or fhe Order andar it; and here is, thérafore, 
EU reaion for trea:ing: only tho3e. ‘points 


Bs "preliminary" , whish, lika.plaas of ves тшй» 
cata or jarisdistion, are stristly independent 
of the merits, . The decisions in Ram Narain 


* Bhwwanidin (13) and Muhammad Allahdad 


Khan v. Murtammad Ismail Khan (14) wore 
given on the Uode of 1882 and bsfone 
tho omission above-mentioned, But І ress 


.— 884. oo INDIAN 
С THAKURJI MAHARAJ $, ANANT BHAKTSI, 
. peotfally follow my Lord in adopting at 


`. east the portion of them referred to by 


him, ав а correct statement of the law as 
it now ‘stands, and eonaur in the opinion 
- he proposes. - > Sos ` 
. Coctrs-Trorrer, J.—I agree with my Lord 
‘that this is a preliminary point, whioh I 
take to mean a point which when desided, 
in the way in whieh 16 ів ‘in faot dseided, 
determines the result of the suit, and 
dissharges the Court from’ the duty of trying 
all or some’ of the other issuesin the ense. 
If this sonclusion bə воггєсі, it renders it 
unnesessary to go into the wider questions 
‘yaisad in argument, . I soncur in the answers 
propounded, : 
M, 0. PC 
DUM -` Reference answered, 


\ 


ALLAHABAD HIGH OOURT. 
Scorn Отуп, Аррклъ No. 1176 or 1920. 
| “October, 80, 1927. 
Present :—Mr. Justica Stuart and 
Mr. Justice Ryves, 
THAKURJI MAHARAJ— 
DEFZND:MT—ÁPPELLANT 
; cersus . - 
ANANT BHARTHL anp ANOTRER— 


. -| Phaistie¥s—Respo>Da-te. 

* Landlord and tenant—Fived-rate tenant, transfer 
by— Transferee, - position’ of—Eviction from’ house 
` occupied by transferor— Landlord, power of. т 


„А fixed-rate | tenant is competent to transfer his 


E ~ fixed-rate tenancy, and his transferee is in. exactly 


the same position ashe was before the transfer, or 
- his heir would. have been, if- he had died without 
making the transfer, and is not liable to ejectment 
trom the house occupied by the transferor at the 
instance of: the “landlord во long as’ he remains an 
agricultural tenant, especially if he has no--other 
place in the village where he can reside. He is also 
entitled to improve the house by re-building so 


long ав he does no more than what the transferor - 
`, would have been éntitled todo, |. : 


Second appeal from a deeres of the Suk» 
ordinate Judge, Ghazipur. a. 
Mr; Uma Shankar Bajpat, for the 


А А "T 
Jant. - 


Dr. Surerdre Noth Sen, for the Respond. - 


enis. 


OASER, 


. been if Bhirag Rai 
' making a transfer. 


[оз 


JUDGMENT.—The facts of the case out 
of whieh this appeal arises are these. ‘Bhirag 
Rai was a fixed-rate tenant holding cartain , 
land in fixed-rate tenancy in the village of 
Dhoudhia,- In 1915, he was old and blind, 
and his four sons had died of plague. ~ Оп. 
the 18th of September of that year he 
éxesuted а deed of endowment by whieh he- 
transferred his fixed-rate holding and house 
to Sri Thakurji Maharej under the manage- 
ment’ of one Markendeo Bharti. He eontinu« 
ed, however, to reside in the house which was 
little: more thana heap of ruins, but he 
never gave up the site and, dilapidated as: 
the buildings were, he eontinued to be І 
sheltered by them. He died towards the 
end of 1918, Markendso then took posses- 
sion of- that house snd re-built it, The 
plaintiff: Zamindar objected and then sued. 


' alleging that on the tenant’s death the 


respondent bad no right to build upon the 
land - whieh belonged to the Zamindar. The 
Мапвії · dismissed the ruit. The learned 
Subordinate Judge deereed it on appeal, 
The present seaond appeal is preferred by 
the endowment. Bhirag Hai had certainly 
the right to transfer his fixed-rate holding, - 
and we consider that his -transferee- is in . 
exactly the same position as he himself was 
before the transfer or as hia heir would. have 
had died without 
If Bhirag Rai had lived; 
clearly Bhirag Rai could not be ejected from 
his house so long as he remained an agricul- 
tural tenant in the village, and if he had 
died and the property had descended to hia- 
heir, his heir could not be ejected from that - 
house, We do not see that the position of ' 


. the transferee is, in any way, different. | ‘We 


have ascertained on remanded findings, that, 
with the exceptitn of the house in `вп1бу- 
Markendeo Bharti has no other placa in the 
villagé in which he ean reside, and in order 
to eultivate the fixed-rate holding, it- ig 
necessary for him to have eome residenoa and: 
a place in which to keep his cattle. It is true 
that Markendeo Bharti has improved the | 
house by re building it, but Markendeo Bharti 
has done no more, than Bhirag Rai would 
have been entitled to do in his lifetime, 

For the above refsons, we are of opinion 
that the learned Munsif was-eorrest in the 
view he tock, We set acide the decree of the 
learned Subordinate Judge and restore the 
decree of the learned Muneif; The suit will, 
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therefore, stand dismissed. The plaintiffs - 


will bear their own eosta and those of the 
defendanta in all Courts. 


-. W, G, A, & ww Appeal allowed. 


MADRAS HIGH COURT, 
Бкоохр Огт. Ағригт, No. 2051 or 1920, 
April £0, 1921. 
'Pressnt :—Mr. Jasiios Oldfield and 
Mr. Justiea Ramesam. 
‚ BAL NAIOKE N— PLAINTIFF — ÁPPELDANT 
‚ versus 

.AOBAMA NAIOKENC-—DzFESDANT— 
ОКЕ: RESPONDENT. р 

Ewidence Act (Iof 1822), s. 103—Регво» not 
heard of for seven years —Presumption of death—Burden 
tf proof as to tima of death—Preswmption as to tme 
of death, when permissible, 


Though & person not heard of for seven years is pre- 
sumed to be dead, thereis no presumption as to the 
particular date of death, which has to be proved-by 
ths person who has to bring his suit after the death 
of the person unheard of and within а particular 
period after the death. But where the point of time 


to which the death has to ba referred may be . 


placed indifferently either during the seven years or 
after thé lapse of the seven years, it not being neces- 
gary for the plaintiff to show that the person lived. 
during the seven years, there iaa presumption after 
the lapse of seven years in favour of the death aud 
it ів for the other side to displace it, and the party 
relying on the presumption is entitled ёо succeed 
if no evidence is offered by the other side. 
. Band Veeramma v. Gangala Chinna Reddi, 16 Ind, 
Сая, 43; AT М 44); 24° M.L. J. 443; referred. to. 
Muhammad Sharif v Bande Ali, 11 Ind. Cas. 474; 
84.4, 36:8 A. L, J. 1032, Ponnaloori Hllamandayya 
v. Chilakapathi Lakshmayya, 42 Ind. Cas. 241; б 
W. 683, 33 M. L, J. 295; (1917, М, W. N.722, 
disgented from, 

Sesond appeal against ‘tthe decree of tha 
Court of the Subordioste Judge, Dindigul, 
in Appeal Suit No. 68 of 1920, presented 
against the decres of the Oourt of the Prin. 
eipal Diatriat Munsif, Dindigul, in Original 
Suit No. 1407 of 1103. 
= Meere, О. P. Ananfahirishna, Atyar and В. 

Srinivasa Afy ingar, for the Appellant. — ` 
Mr. Q. К. Narayan, for the Respondent, ` 
JUDGMENT,;—ft is true that іб һав been 


pointed out in several cases that, whila there - 


ja a presumption that & person is dead when 
he orshe has.not been heard of for seven 
‘years, there is no presump!ien as to the 
particular date on which he ‘or she died 
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[0:4 Lord Danmon, in О, J. Nepean v. Ров d. 


. Knight (1) Giffard, L. J. in Phene's Trusts, 
‘In ve (2) and Venkita Hanumanulu Garu v. 


Tacham na (3)] and the burden of proving tho 
actual date of death lies on the person who 
hae ta bring bis suit after the death of 
the person unheard of and within a partiaular 


_period after the death. But these remarks 


apply only when the point of tima at which the 
death had to he plaeed falla necessarily with- 
in the savon years, ( Vide the above eases and 
Halsbury'a Laws of England, Volums XIL, 
pige 500, paragraph 692) or necessarily 
bayoud the seven yeara [Band Veeramma 
x. Gangala Ohinna Reddi (4)]. With great 
deferenca . to the learned Judges who 
desided the cases Muhammad Sharif v. 
Bande Ali (5) and Ponnaloort Ellamandayya 
v. Ohtlakapath? Latshmayya (6), we are 
unable tofollow the reasoning in them, In 
our opinion, in а case where the point of time 
to which the death has to be referred, may 
bs placad indifferently either during the 
seven years or after the lapse of the seven 
years (15 not being nesessary for the plaint- 
iff to show that the person lived during 
the seven years), there із в presumption 
after the lapse of the ceven years in favour 
of the.death and it is forthe other side to 
displase the presumption and the party 
relying on the presumption is entitled to 
muaseod if no evidence із offered by the other 
side. The desision in Band Veeramma v. 
Gangala Ohinua Reddi (А) and the decision in 
Gieti Ohtna Ramakshayyx у. ОЕ Kolilingam, 
in S A. No. 1911 of 1918, are perfostly 
oinsísógnt with this view. In the former 
of these.01503, the presumpiien relied on 
was that a peraon was alive up to the end 
of tha savan увага during whieh ha was 
not heard of, and in tha sasond easa the 
presumption sought was that the peraon 
died within thraa months after he was last 
heard of ani both these presumptions are 
not permissibla. [n our opinion tha dim. 
tinction sought to ba drawn in  Ponnaloorz 
Eilamandayya ч. Ohtlakapatht Lakshmayya \6) 


(1) (8271 2 M, & W, 894 150 E. R, 1021; 1 М. & 


Н; 291: 40 R, В. 789, 7 L. J Ex, 835. 
‚ 2) (1870, 5-Oh, App. 189 at p. 148; 391, Ј, Oh. 


' 816; 22 L. T, 111; 18 W. R. 808, 


(8:114 M. L. J.464. . | 

: (4) 16 Ind. Cas. 43; 37 M. 440,23 М. L. 1.448, 
(5) 11 Ind. Cas. 474, 24 A. 86; 8 A, L. J, 1052, 
(6:42 Ind Cag, 241; 6 L, W, 638; 83 M, І, J, 296 


(1917) à, W, N, 722, 
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MUEARRAN ALI KHAN f. ANJUMAN-UN-BIGSA, ` 

that. the presumption applies only to.the date 
of the suit and not.to avy antecedent date, 
though sneh date is after soven years, is nof 
supported by any English authority and is 
not quite intelligible. А 

in this ease, if the plaintiff shows that 
Thatha WNaioken had not been heard of for & 
period of seven years—which seven years 
terminated prior to August 1918, the plain- 
_ tiff is entitled to succeed, The decree of the 
Subordinate Judgeis reversed and the appeal 
remanded for disposal ascording to law. 
,Costs of this appeal will abide the result, 
Stamp. value will be refunded on apptication. 
Appeal allowed; 


чоя, ү. Case remanded, 


D 


ALLAHABAD HIGH COURT, 
Secoap Crvin ArPgan No. 1592 or 1920, 
: October 24, 1922. 
Present :—Mr. J nitive Rafiq-and 
D "Mr. Justice Stuvet. 
"MUKARRAM ALI^KHAN— Dinspisx 
E : — APPELLANT 
2 VETERE 
Ee ANJUMAN. UN-NISSA BIBI— 
Pratat. rf AND ASGHAR А KHAN 


ae —Derenpant  Rg:;POoND-NT, 
Muhammadan Law —Wakf — Dedication on chari. 
table purposes and maintenance of relatives ~- v akf, 
whether valid, 


Under tho Muhammadan ‘Law, а dedication by 
the owner of landed -property of a portion thereof 
for the purposes of charity, including maintenance 

, of his 1elativos and descendants, and for the reading 
‘of the fateha for the salvation of his soul, SERI RISE 
a valid wakf, 

Sesona appeal from а decrea of the Dis. 
trict Judge, Budaun. 
| Mr, 8. M. Sulaman and Dr. 
Nath Sen, for the Appellant. ` 
^ Mr, Iqbal ‘Ahmad, for tho Respondents, . 

_ JSUDGMENT,.—The only point which re- 
quires decision in the 
whether the properly in dispute is wakf pro. 
perty or not. The plaintiff-respoudent, 
Musammat Anjumau-unenisss, purshased the 
property in knit from Asghar Ali Khan, 


IN DIAN OASES. 


The 


Surendro. 


present appeal is- 


^ the, 


ШИТ 


November 1917, Soon after lier purohase, 


she made an application to the Revenne - 


Court for mutation of names in her favour. 
defendant. appellant, Mukarram - Ali 
Khan, who ів a cousin of Asghar Ali Khan, 
objseted to tha mutation of names іп fayour 
of the -vendee on the ground that the prop- 
erty in respeot of whieh mutation of names 
was saught was wac!f ргорзгіу, and henoa 
the vendor of tha plaintiff. respondent No, 1 
had no right to sonyey 16. 

Both parties gave evidence and the cliim 
` of the plaintiff was deerecd. The deorea of 
the First Court was upheld in appsal. 
Mukarram Ali Khan hes come up-in second 
appeal before us and contends that the 
property in suit was dedicated prior ‘to 
1554 to esrtain charitable purposes and that 
the decisions of the -Court below as to the’ 
validity of the wakf are erroneous. It 
appears from the materials on the. reeord 
that there has been litigation in respect 
of this property prior to the present dispute, 
The former litigations were in 1901-1902 . 
and 1915-1917. In the former. litigation 
of 1901, whieh arcaa-ont of partition pros 


. aeedings, the desision of the Distries Court 


-was adverse to the eontention of the defend. 
ant appellant, On’ the other hand, in the 
litigation of 1915-1 17, whieh ended in thia 
Court, the decision was iu favour of the- con. 
tention of the defendant appellant, Both . 
parties to the pressn*? appeal -call to their 


“ard che dcoisions of 1902 and l91; oontend- 


ing toat the matter w re: judicutz, We 
thnk that ine question of res ьс :ѓа doas nof 
reaily arise in the present Oo.8e, as some of 
the paries to the former htisations were 
nifíe oat. Tae real poiat, as we have al. 
ready remarked, тор eonsideration is, whether 
toe property in quesilon is wakf. We find 
from the payers on 
Maidan Ali Kuan was the ownec of the prap- 
ersy in ant and some other considerable 
landed property, Assording to the state. 
ment of the defendant. appsllant, he (Mardan 
Ali Khan) dedisated tne proparty in stit to 
certain obaritabis and rehgions objects, After 
his death there вдә а okspate bstwesn hia 
deseendanis aud the, matter was referred to 
arbitration, The award given by bho arbitra: 
tors found tha property now in suis as wakf 
propsriy dedicaied by M rdan Ali Khan for - 
purposes of charity ineluding maia- 


defendant-respondent No, 2, on the lath  tenaneo of his relatives and his dependehi 


the reerd that опе . 
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and for-the reading of the. fateha for the sal. 
vation. of his soul, Now, we have to aonsider ` 
‘whether the above mentioned objects would 
,*onstitute as objests of a valid waif, The 
sontention ор behalf of the plaintiff raspond- 
-ent No. 1, the vendee,. ів that the dediea- 
Aion was really for the benefit of Mardan | Ali 
.Khau's ,dessendanis and for keeping the 
property in his family, and thatthe mention 
of the dependents, the charitable purposes and 
Xhe.feieha was merely a pretense to evade 
(the law under whica а dedication for the 
.maintenanse of the members-of a family 
, Was, at that time, invalid, We have given duo 
, tonsideration to the argument of the learred 
‚ Counsel for the plantiff-respondent No. 1 
but we find curselves unable to agree with 
bim. We think that the real objest of 
, Mardan Ali.Khan was to dedisate a portion 
of his property for the reading of the foteha 
and for amur é-hhatr, (charitable purposes) 
including the maintenanae of his poor rela- 
3 tives and dependents, Such a dedicstion ig, 
_ it is not denied, velid under the Muhammadan 
, Iaw. The opinion of the learned Judge of 
, the lower Appellate Courtthat the objects cf 
| the wakf were uncertain and illusory, is not 
, sound and is not supported by avy yalid 
` reasons, We, therefore, ho'd that the wahf 
in quesion was a valid wakf, We allow tha 
appeal and set aside the desreas of the Oourts 
` below and dismiss the suit of the plaintiff- 
respondent No. 1 with costs in all Courts. 
E OW. 0, А, .- Apreal allowed, 


PATNA HIGH COURT. 
MISCELLANEOUS Олуп, APPEAL No, 284 or 
1919, | 
lo i December 15, 19A, 
` Present:—Sir Dawson Miller, Kr., Ohiat 
* Justice, and Mr. Justiee Coutts, 
' Mahant DAMODAR DAS— 
APPELLANT 
CETSUB 


, ,, RAJKUMAR DAS— Визрохринт, 

‚ Civil Procedure Code (Act V of 1998), О. I, v, 12, 
0. Ш, т. 1, 0. IX, rr. 6, 7, О. XVII, vr. 2, 8— 
Appearance," meaning of— Mere presence of Pleader 
without instructions, whether amounts to representation 
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—Default of appearance —Procedure—Suit jor removal 


`of mahant—Receiver put in possession of property— 


Defendant unable to conduct defence for lack of funda—~ 
Sufficient cause for non-appearance. — 


"The word "appearance" implies that a party is 
present at a trial either in person or through a 
Pleader . properly authorised on his behalf, or 
through a recognised agent'under О, III, r, 1 of the 
Civil Procedure Code, or through & co-party under 
O. I, r, 12, but in either oase the party or the per- 
son authorised must be present for the purpose of 
conducting the саво, The mere presence of the 
party, unless he is. there for that purpose, is not 
an appearance within the meaning of the rules, nor 
does the presence of the Pleader who has been 
instructed to represent him on previous occasions 
constitute an appearance unless he is instructed to 
represent him on the occasion in question and 
attends for that purpose. [p. 839, col. 2. 

O.IX,r. 6 of the Civil Procedure Code contem. 
plates the hearing of a suit on the day fixed in the 
summons for the defendant’s appearance, whereas 
О XVII, г, contemplates the hearing of a suit at 
some later date to which it has been adjourned, In 
either case, what is contemplated, is the procedure 
on the first day on which the hearing of the suit, 
as distinguished from interlocutory proceedings, takes 
place. [p 8.0, col. 1.] : 

О XV.I, r 3 of the Civil Procedure Code does 
not contemplate a case of default in appearanco 
bata саве in which a party who has appeared and 
has been given time to do some actin further 
p osecution of his case has failed to do so within 
the time allowed, The Court may, in such a case, 
proceed with the suit notwithstanding the default 
and the decision would not be ew parte. But, sub. 
ject to the special provisions prescribed in O, IX, г. 
7 of the Civil Procedure Code, in all cases where 
there is a default of appearance, at all events at 
the first hearing whether on the original date fixed 
in the summons or on some later date to which that 
hearing is adjourned, the modes of disposing of the 
suit directed by O- 1X of the Civil Procedure Code 
apply and the decision is ew parte. [p. 840, ool. L] 

Kader Khan v. Juggeswar Prasad Singh, 35 C, 1023, 
Jasoda Dassi v. Rameswari “Dassi, 18 Ind. Сав, 374; 
140, L. J, 603, referred to. 

In a suit to remove a person from the mahantship 
of a temple, where the property is vested in a 
‘Receiver and on account of the refusal of the Court 
to direct him to advance money tothe mahant for 
the defence of the case, the defendant is unable to 
appear and an ew parte decree is passed against him, 
there is snfficient cause for non-appearance, (p. 840, 
col. 2.] 

M.scellansous Appeal from an order of the 


Distrist Judge, Darbhanga, dated the 20th 
September . 919. ` 
Messrs, Furnendu Narain Sinha, Митат 
Prasad and Н. P. Sinha, for the Appellant. 
Messrs. Kulwant Sahay and Lakshmi Kani 
Jah, fcr the Respondents. 
i JUDGMENT. 
Мек, O. J.—The suit out of which this 
appeal arieea was instituted by the plaintiffs 
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in the Court of the Distrist Judge of Dar- 
"bhanga on the 2:66 February 19.8 elsim- 
ing to remove the defendant from the 
mahantship of the Pakhrani Asthal on the 
'.ground ‘that he waa unfit and ineompetent 
to exersise that office. During the pen- 
, denoy of the suit a Receiver was appointed 
by the Court and put in poesession of the 
properties whieh the defendant elaims as 
hisown. The defendant’ being deprived 
of the sontrol of the estate and unable 
to obtain from tle Receiver suffisient money 
to eonduct his defence was, aesording to his 
ease, unable to be represented at the trial 
'and^on the 28th August. 1919, the Distrist 
Judge, after hearing evidence and arguments 
for ‘the plaintiffs, passed a deeree. against 
the defendant in his absenee. On the 20th 
September 1919 the defendant applied 
under О. IX, r. 18, of the Civil Pro- 
.sedure Code to have the deeres set aside 
~and the ease restored for hearing on the 
ground that the refusal of the  Distriet 
‘Judge to direst the Receiver to advance 
him funds to condust his defenee was suffi. 
asient ground for his non- “appearance, The 
learned District Judge, without serving notise 
‘of the application upon the plaintiff, dis- 
-miased the defendant’s petition on the ground 
that he was. personally present at the hear- 
ing ‘and was, therefore, not prevented from 
appearing when the suit was called on for 
hearing: within the meaning of О, 1X, г. 13. 
. From that order the defendant preferred 
‘an appeal to the High Court. The appeal 
ваше, before a Division Bench of the Court 
on the 918+ April last. The learned Judges 
who heard the appeal eame to the eonelu- 
‘sion that the: deféndant did not appear at 
the hearing and . that he had sufüeient 
ground for non-appearance. The reasons 
accepted by the learned Judges for arriving 
at that conelusion were that the District 
‘Judge had refased to order the Reeeiver 
of the defendant's estate to put him in 
possession of an adequate sum to defend 
the suit, and that the Heeeiver had not 
even paid the defendant his subsistenca 
allowanee, and, in the eonsequence, the йе» 
fendant was not ready to proseed with the 
ease on the llth August, the date fixed for 
the trial, his non-appearanee being in the 
siraumstanees justified by sufficient eause. 
They then ordered that the order refusing 
io set agide the ev ратів decree and reatore 
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order from which 
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be set aside hut as. the | 
&pplieation under О. IX, r. 13 bad been | 
dismissed by the iistriet Judge without 
serving notice on the plaintiffs, the Court, 
on having its attention drawn to the matter, 


'did not set aside the deeree or restore the 


ваве for heariog whieh would have pre- 
judiced .the plaintiffs’ rights without giving 
them a chance of appearing and addueing 
eviderca on the question for sonsideration 
under O, IX, r. 18. What the Oourt 
did was, after setting aside the order, to 
remand the ease to the Court of the Dis- 
triot Judge for a finding on the issue, was 
the defendant prevented by sufficient cause 
from appearing when the suit was called 
on for hearing?” and they dirested the Judge 
to return his finding to the High Court 
within three weeks and the appeal to be 
put up again for hearing after the resord 
had been received baok from the Distriet 
Court. No direction was given to the Dis- 
trict Judge to pass ary orders upon tke 
application before him and it will be ob- 
served at once that this form of prosedure 
was likely to saure some embarrassment 
when the ease same bask after remand, 
The order of tke 20th September had been 
set aside and the District Judge was 
not asked to make any fresh order on 
the matter referred to him whish eould be 
the subjeet of a fresh appeal, but merely 
to come to а finding on an issue. The only 
any appeal conld be 
brought sgain bafore this Oourt was the 
order of the 20th September, but that order 
was already set aside. With great respeet 
to the learned Judges, ib appears 
to me that the sourse adopted was irregu» 
lar and should be avoided in future. The 
proper «curse, after vaeating the order of 
was to remand the 
саве, with sush direetion as to the law as 
they thought fit to the Court of the District 
Judge for w re.hearing of the application 
under О. IX, r. 13 in the presence 
of both parties diresting the Judge to come 
to a finding on the evidencas.and to make 
an order either refusing or allowing the 
applieation. The matter could then come 
up to the High Court on appeal from the 
new order if the unsuccessful party should 
be ко advised. As it ie, the learned District 
Judge, after -bearing the parties" and con- 
sidering their evidenee, has determined the 
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issue submitted to him in favour of the 
defendant, holding that the defendant did 
not appear and hadavffiaient cause for non- 
appearaneé, but no order was passed by him 
nor indeed could hedo во under Ње terms 
of the order of remand, 

The appeal has now been restored to the 
list for further hearing, as provided ‘in the 
remand: order, and in the absence on Cir 
cuit of one of the learned Judge: who 
remanded the ease it has some before this 
Bensh. The defendant is still nominally 
the appellant, as the only order under ap- 
peal ia that of the 20th September 1919, 
whieh has already been set aside, and he 
contends that it is not open to us to call 
in question an’ order already made by a 
Court of collateral jurisdiction, or, in other 
words, that we cannot now restore the 
-order of the 20th September 1919, even 
if we should be sati&fied that that order 
was rightly made and that the Snding of 
the Distric! Judge on remand wes поё 
justified either in law or проп the facts, 
аз’ the effect of so doing would ba to cet 
aside the order of this Conrt cf the 9186 
April whish we have no power to do, If 
this eontention must prevail, there is nothing 
more fo do but to setaside the desrea 
and restore the case for hearing without 
considering any argament that may be put 
forward by the respondents (plaintiff). 
The learned Government Pléader on behalf 
of the respondents contends tbat this can- 
not have been the intention of the learned 
Judges who made the crder of remand on 
the 21st April and that, notwithstanding 
the wording of that part of their crder 
whieh set aside the order ofthe 20th Sep- 
tember 1919 we ought. to treat it ав if the 
final decision had been, kept open until the 
finding cf the District Judge on remand 
had been received back, There ia soma 
justifisation for this, view from the fact 
that the order of the 21st April did not 
finally dispose of the appeal before the 
High Oourt. It seb aside the previous 
ordér refusing to restore the case bat left 
` the decree in’ the plaintiff's favour ntill.stand- 
ing, ard whether that desree should bo cet 
asido and the ersa „restored are matters 
still to be determined. It seems to me 
that the intention of the learned Judges 
- waa to recerve their final decision on this 
quetticn until after ihe plaintifs had 
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an opportnaity of appearing and calling 
evidanca before ths Distriet Judge and than 
either to complete,their order by setting 
aside the desraa or to refrain from doing 
B0, We, therefore, agreed to hear the argu» 
mants of the learned Government Pleader 
on behalf of tharesponients, Не eontends 


‘that the desres should not be set asida or 


the ease restored for hearing. His first 
print is that, as the defendant was present 
in Oourt a5 least on one of three days 
when ths cease was heard, there was an 
аррватапсэ by him within the meaning of 


'O. ІХ of tha Oivil Procedure Cole, so 
that the provisions 


of’ r 13 of that 
Order ara not applisable to the ease, The 
word "appearanse", however, as used in the 
Code, has, in my opinion, a well-recxgnised 
meaning and imolies that the party i:pra- 
sent at the trial either in person or through 
а Pleader properly authorised on his be. 
half or through a resognised agent under 
O ПІ т. 1, or through а eo.party 
г. 12, but in either casg 
the party or the person authorised on his 
behalf must bs present for the purposs of 
condusting the саве, The mere presenes of the 
party, unless ha is there for that purpose, ig 
поб an appesranca within tha meaning of the 
rales nor does the presence of his Pleader who 
bas been instrusted to represent him on 
pravious oosasion asonstitute au appearanca 
unless he із insirusted to represent him on 
the оаоаз1оп in question and attends for that 
In the present ease the trial took 
place од бле lith, 12th and 13;h Augast 
1919. Oa the llth ths defendant's Pleader 
sppeared and asked for an adjournment which 
was refused. He renewel the application 


‘on the following day stating that ha had no 


instruoiioni from his client to сговз.өхатіпе 
the plaintiff whose evidenca had been takan 
ontbe Lith. Ніз application was again re- 
fused, The Pleader took no part in the trial 
on either day, aud the defendant, who was 
apparently. present on ona of the days, was 
not thera for the purposs of condusting hig 
cisa and the learned Judge stated that the 
ease would ргосзей ca parts. After farther 


‘evidenca on behalf of the plaintiffs and after 


hearing arguments on their bahalf, the trial 
eoncludad on the 13th and judgment was re- 
served, On the 28th judgment was delivered 
and a desree was passed inthe plaintiffs’ favour 


with gasts on the eg parte scale. It is eldar 


^ Order, 
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from | this. ehort statement of the factathat - 
: bere жав no appearances at the trial from 
frst to last on behalf of the defendant and, 
in my opinion, the provisfora of О. ІХ, г. 13, 
apply. 

- Some discussion arose ‘ав to the exact 
rule under whieh the District Judge disposed 
of the suit, cz, whether under О. ІХ, т. 6, 
whioh provides for non-appearanea of the 
defendant. when the guit js called on for 
hearing, or under O, XVII, and if, under 
О. XVII, whether under r. 2 ог.г. $.0f thet 
It is immaterial whether ra aago 
- was one falling under О, IX, r..6, огО. 
XVI, r. 2, because in either vase the pro- 
eedure isthe same where the defendant fails 
to appear at the firet hearing, whether that 
first hearing. takes place on the day fixed in 
the sümmona under O. 1Х, г. 1, orat a later 
dateto whieh the hearing may be adjourned, 
Jt would appear, however, that O. IX, r. 6, 
. eontemplates a hearing of the cuit on the day 
fixed in the summons for the defendant's 
“appearance, whereas O. XVII, r. 2, contem- 
plates a hearing of the suit at some later 
date to whieh it hag been adjourned, In either 
‚сазе, І think, what is contemplated in these 
two rules is.the prcesdure оп the first day 
on whieh the hearirg of the snuit,. as dis: 
tinguished from interlceutory proaeedings, 
takes place, It is urged, however, on behalf 
of the respendents that the case is one falling 
not under r, 2 but under r. 3cf О. XVII, 


in which. ease the only remedy is by way of · 


-appeal.or review and not by restitution of 
the snit, I ят unable to accede to this 
eontention. .R, 8 of О, XVII does not 
sontemplate aease of default in appearance 
Luta easein whieha party who has appeared 
and has been given time to do some act in 
further proseeution of his саве has failed to do 
ко within the time allowed, The Court may 
in such a ease proeeed with the suit not. 
withstanding the default and the decision ia 
not ez parte; but in all cases where there 
is default of appearanse, at all events at the 
first hearing. whether on the original date 
.fixed in the summons or on «cme later date 
. to which that hearing is adjourned, the 
modes of disposing of the snit directed by 
О. IX apply and the decision is ew arie. 
This is subject of course to the special pro. 
visions preseribed in О, IX, v. 7. Inthe 
present eare the. defendant did rot appear 
t6:all either atg the first. bearing ог eub- 
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sequently, It is ОИ аю фо 
consider whether when a party -Бав. onge 
appeared, either personally or through his 
Pleader or other representative, to eondupt 


‘his ease atthe first hearing, and has Bub- 


sequently withdrawn from the suit or failed | 
toappear further, the decision ‘afterwards 

eome io, must be regarded as єй parte, :І 

apprehend that in sugh в care the. deoisicn 

would be one inter partes [See Kader Khan 

v Juggezwar Prasad Singh (1) and Jasoda 

Dassi (2)] but I. „wish 

the view I take, there never: waa . an 
appearance by ‘the defendant апа the 
question does not arie, In my opinion, the 
provisions of O, IX, г. 18,. were. properly 
applied. 

The only other question raised ie,. whether, 
on the facts stated, there waé sufficient.cause 
for the defendant's failure to appear. . The 
learned Judges who, remanded the, case 
thought ` that tha’ fasta digelosed,. whieh. ara 
not in dispute, were sufficient sause for the 
defendant's non appearance; and, after con- 
sidering the matter fuither, I am not prepared 
to differ from the eonclusion at whish they: 
arrived. The appeal will ba allowed, . the 
decree of the District Judge will be set 


-aside and the cage restored to his “file , for ~ 


hearing. : 
Courts, J.—I agree. 
N. K, & н. я. 7 | д 
Appeal allowed, . 
(1) 85 О. 1023, у 
` (2) 18 Ind, Cas, 874; 14 O, L, J, 608; 


ALLAHABAD HIGH COURT, : 
Бтсовр Civi Аррилі No, 1890 ов 1941, . 
- October 27, 1822. i 
I recent :— Mr. Juetiee Banerji and 
Mr. Justice Gokal Prasad; 
KANHAI LAL AND ОТНЕЕВ— Pumas 
AFPELLANTS 
tevsuse 3 
JA} LAL ANp orp §R8— DiveNDants— i 
RxsPORDEMTe. : 
£4 fe Ice] Act (1 0) 18172,8, 42, ogg licadility of 
іои. n cadval qesterticne- Derendant AN соп 
elude gee (cnm ES it {т nae Ccclaraticn, dj lics. 
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| Whereas; person is in actual physical possession: of 
Property in dispute, he can sue for a mere deolnra. 
„tion of his title to the same, even though the 
defendant may be in constructive possession of that 
„property, Section 42 of the Specific Relief Act- has 
no application to such a case. А OLET 
Ram ‘Manohar Singh v,. Dilraji Kunwari, 23° Тай; 
„Саз, 252; 86 A. 126; 12 A. L. J, 66, referred to. . 
Second ‘appeal from а deoeree of the 
-Distriet Judge, Shahjahanpur, reversing 
‘that of the Additional Munsif, ` Tilhar, 
. ^ Mr. M..L, Agarwala, for the Appellants, 
Mr. S. M. Sulaiman, for the Respondents: 
JUDGMENT.— This appealariees ont of 
‘a suit brought by the plaintiffs-appellants for 
„a deelaration that a certain sale-deed of a 
shop, executed by five members of a joint 
"family, was null and void as against the 
plaintiffs who were also members of that 
‘family, The plaintiffs are all ‘minors 
.exsept the plaintiff No. 1 wko has. just 
attained majority. The sale took place on 
the Ist of October 1915 and the suit was 
brought on the 27th of November 1920. 
Опе `оЁ the pleas taken in defence was that 


the suit -was barred by the provisions of. 


‘gestion 42 of the Specific Relief Act. The 
First Oourt held that the plaintiffs were and 
-had. been in poseession of the property and, 
therefore, ro further relief sould be asked 
for and section 42 of the Specife Relief 
Ast had no application. On appeal, the 
learned -District Judge has come to the 
conelusion that, besause-of a lease execated 
by one of the vendore, on the 30th of Septem. 
ber 1919 in favour of the vendor.defendant 
No, 3, the vendee was in  sonsiruotive 
possession of the property and the suit was, 
therefore, barred by seation 42 of the 
Speeifio Relief Act, and has dismissed the 
suit. The learned Judge refers toa desrea 
passsd by him in a suit by the vendee against 
Ajudhia Prasad, the lessge, and says: “This 
would show that on the date of deeree in the 
suit whioh has given rise to this appeal, the 
defendant Мо. 1 was in eonstrustive posses- 
sion of the. shop. Ajndhia Prasad was 
cocupying 16 only as his tenant, The lower 
Court relied upon the. evidenca cf tha 
witresses who said that all the plaintiffs 
used .to sit in the shop. Bat thia was 
natural sonsidering: that the plaintiffs and 
their father and uncle (defendant Nos, 2 to 6) 
were all joint and all carried on the busines 
іп the ‘shop. This fast alone would not 
show that the plaintiffs alone uaed to sit in 
the shop.” And then the learned Judge 
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goes on to say: “On these facts I must 


bold that the appellant (defendant No. :) 


is in possession of the shop and, as Bush, 


the plaintiffs’ suit for a mere deolaration 


was поб tenable and is barred by seetion 
In taking 
this view, we think thelearned Judge was 
in, error, There was. no further relief 
whieh tha plaintiffs could have asked for, 
They were in astual physieal possession of 
the shop and sonstructive possession, if any, 
of the defendant, would not affest the matter, 
This was not а вазе in Which the plaintiffa 
cauld be regarded as being ont of possession, 


"The physisal possession of the plaintiffs 
.was admitted and the question was as to 


the nature of that possession, We asked 
the learned Vakil for the respondents to 
explain to us the nature of the further 


‘relief whieh the plaintiffa could have asked 
‘for and he sould not say that it would be a 


relief for possession, This case is similar to 
that of Ram Manohar Singh v. Dilrayt 
Kunwari (1) In опг opinion, in view of the 
faota of this cass, sestion 42 of the Spesife 
Act has no applisation, We, 
therefore, allow the appeal set asida 
decree of the lower Appellata 
and remand the ease to that 
Ocurt with directions to restcre it to 
ita original number and to diapcse of the 
remaining pleas aesording to law. Costa 
here and hitherto will be sosts in the 
sanae. ey 


N. B, m ' Appeal allowed.. 
(1) 28 Ind, Cas, 252; 86-A, 126; 12 A, І, J. 66. 
. r 4 + 


CALCUTTA HIGH COURT. 
LzrrEks Partar Appears Nos, 60 62 
| on 1920, 
. August L8, 192]. 
4 resent: — Justica Sir Asutosh Mookerjee, Kr., 
and Mr, Justise Panton, 
SITAL CHANDBA MAJHI— 
APPELLANT 
versus 
PARBATI ОНАВА м OHAKRABARTI— 
` RESPONDENT, i 
Bengal Tenancy Act (VIII of `885), se. 65, 167 
—Sale for arrears of rent- Landlord purchaser— 
Incumbrance, cancellation of--Mortgage not cancelled 
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by purchaser—Effect—Oharge, how enforced——Mortgage 
—Adverse possession against mortgagor, whether affects 
simple mortgagee—Subsequent mortgagee, suit by— 
First mortgagee, position of. , 7 

A sale for arrears of rent under the Bengal 

Tenancy Act does not ipso facto cancel an incum- 
brance. The procedure provided by section !'7 of 
that Act isthe only mode of annulling an incum. 
brance. (p. 843, col. 2 ] 
. Bent Prosad Binha v. Rewat Lall, 26 C, 746; 12 Ind. 
Deo. (м. в.) 1165, Kalikananda 3 Mukherjee v. Bipro Das 
Pal Choudhuri, 26 Ind. Cas, 436: 21 О.Т. J. 65; 19 
С. W. N. 18, Pran Krishna v. Atul Krishna, 46 Ind. 
Cas 176: 22 О. W. N 662 and Soshi Bhusan Guha v. 
Gogan Chunder Shaha, 22 О. 864; 11 Ind. Deo. (х.в.) 
244, followed. 

A landlord purchaser ig, like any .other purchaser, 
bound to follow the provisions of seotion 167 of the 
Bengal Tenancy Act, and if the mortgage is not 
annulled within one year from the date of rent sale 
or from the date when he had notice of the incum- 
brance, the holding in his hands will be subject 
‘tothe mortgage, no longer liable to be impeached 
or extinguished A decree obtained by the mort- 
gagee on his mortgage does not bind the purchaser 
at the sale for arrears of rent, in the sense that it 
does not extinguish his right to redeem the 
mortgage. [p. 843, col, 2.] 

„Pran Krishna v. Atul Krishna, 46 Ind. Cas. 176; 
92 0. W. N. 662, Bidhumukhi Dasi v. Bhaba Sundari 
Dasi, 59 Ind. Cas. 868; 24 О. W. N. 961, Brojonath 
XKoondoo QOhowdhry v. Khelut Chunder Ghose, 14 
M.I A. 144,16 W Е, 88 (Р. С.); 8 B. L. B, 104 
2 Suth. P. C. J. 480; 2 Sar, Р. С. 7, 711; 20 E. В, 
740, Umes Ohunder Sircar v, Zahur Fatima, 17 I, А. 
201; 18 C. 164; 5 Sar, Р, О, J, 607, 9 Ind. Dec. (м. в.) 
110(P. 0), Gobind Lal Roy v. Ramjanam Misser, 20 Y. 
A, 166; 21 О, 70; 17 Ind, Jur. 586 6 Sar, P. О, J. 356; 
10 Ind. Dec, (м, в.) 679 (Р, C.), Tha Hnyin v, Maung 
Mya Su, 5 Ind. Cas, 151; 37 C. 239; 11 С.І, J. 166; 
14 О. W. N, 214; 8 Bur. L. T, 27; 12 Bom, L, В. 734; 
20 M. L, J, 153; 87 T. A, 19 (P. OS, Jugdeo Singh 
v.. Habibullah, 6 О. L, J. 612; 12 C. W. N. 107, Kalu 
Bharij v. Abhoy Charan, 62 Ind, Cas, 445; 25 О. W. 
N, 268, followed, 


Het Ram v, Shadi Ram, 45 Ind, Саз, 798; 46 І, А, 
180; 40 А. 407; 28 О, L, J. 188: 6 P. L, W. 88; 16 A, 
L, J. 607; 85 M, L, J. 1; 24 M. І, Т. 92; (1918) М, W, 
М. 518; 20 Bom, L. X, 798; 22 С. W. N. 1083, 9 L, W. 
550; 12 Bur. D. Т, 72 (P. О.) and Matru Mal v. Durga 
Kunwar, 55 Ind, Cas, 969; 47 I, A. 71; 82 O, І, J. 
121; (1920) M. W, N, 828; 18 A. L, J. 896; 38 M, L. J, 
419; 11 L. W .579;2 UL Р.І, В, (P. С.) 75; 22 Вот, 
р, В, 562; 49 A, 864; 27 М, І, T, 819; 26 0, Ү, М. 
897 (Р.О 5, distinguished, 

The relative rights of a purchaser at а rent sale 
and the mortgagee must be determined with 
' reference to their position at the time of the sale, 
[р. #44, col, 2. ] 

The true effect of section 65 of the Bengal Tenancy 
Act is thatthe charge should be enforced by the 
saleof the tenure or holding free of incumbrances 
and if in any case the decree for rent either has 
: not been or cannot be enforced by the sale of the 
-jenure or holding, the charge oreated by section 65 
of the Actcannot be enforced in апу. -other way: 
Lp. 845, col, 1.] 
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боз Bhusan Guha v. Gogan Chunder Shaha, 22 0. 364; 
11 Ind, Dec. (ч; в.) 244, Fotick Chunder Dey Sircar v, 
E. G. Foley, 15 C. 492; т ind. рес. · м. в.) 919, Panan. 
gipalli .Suranna v. Katta Venkata Ruryanarayang 
Jagapathiraju, 48 Ind, Cas. 794; 42 M.11'; 36. M. L 
7.448. ( 919 М. W. N. 25; 26 M. L. T. 365, followed, 

Adverse possession against a. mortgagor does not 
affect a simple mortgagee who, as such, ia not 
entitled to possession. [p, 845, col 1.] 

Priya Sakhi Debi v. Bireshwar Samanta, 37 Ind. Cas, 
277; 270, L. 7, 212; 210. W. N. 177,44 C. 326, followed, 


An owner of a property who isin the rights of a 
first mortgagee and of the original. mortgagor as 
acquired at a sale under the first mortgage, is 
entitled at the suit of a subsequent mortgagee who 
is not bound by the sale ог the decree on which it 
proceeded, to set up the first mortgage as а shield. 


гр 844, col, 1.] 
Bhawani Kumar v. Mathura Prasad, 16 Ind, Cas, 
210; OC. 89; 16 C. W, N. 985; 28 M, L. J, 811; 12 


M. L, T. 382; (1912) M. W, N. 244; 14 Bom, 1, R. 
1046: 16 О, L. 7, 608; 89 I. A. 228 «P. C.), and Sabjan 
Mandal v. Haripado Saha, 66 Ind, Oas, 103; 25 О, W., 
N, 424, referred to. 


Littere Patent Appeal against the judgment 
of Mr, Justice Newbould, dated the 22nd June 
1920, in Appeals from Appellate Decrees 
Nos. 1593, 1633,and 639 of 1919, reversing 
that of the Subordinate Judge, Howrah, 
dated the 19th June 1919, reversing those of 
the Munsif, Second Court, at Uluberia, dated 
the let July 19:8, 

Dr. Jadu Nath. Kanjtlal and Babu Santosh 
Kumar Bose, for the Appellants. 

De Dwarka Nath Mitter and Babu Pra- 
matha Nath Banerjee, for tha Respondents, 


JUDGMENT. 

Mo. xersas, J —These are three appeals 
urder clause 15 of the Letters Patent from 
the judgment of Mr Justise Nowbould in 
three connested sesond appeals in suits for 
recovery of роввевв:оп of land upon deolara- 
tion of title. The disputed lands are oom. 
prised іа a holding, held by three brothers, _ 
Bhus Nath Mal, Akshay Kumar Mal and 
Hari Cheran Mal, under one Premamayi 
Da:j, now deceased. On the 9th September 
1901 the Mais mortgaged а portion of their 
holding, comprising an area of 9 bighas 
9i feottahs, cus of 11 bighas 185 cott:hs 
of laud, to the respondent, Parbati Charan 
Chakrabarti. On the 14th September 1914 
the mortgages obtained а decree on his 
morigago agaigst the, mortgagors, On tke 
12th May 1915 the mortgagee desree-holder 
purchased the hypothesated property at the 
exesntion tale whieh was sonfirmsd in due 
conrso on the 24th June 1915, The purohaser, 
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-however, was resisted by the defendants- 
appellants when be attempted to take delivery 
of pcssession through the Court. This 
resulted:in.a proeseding under O ХХІ, г. 
100 of the Civil Prosedure Code whieh 
terminated against the purchaser on the 
23rd September 1916. The purchaser 
aecordingly. instituted the present suits on 
the 26th September 1917. The defendants 
repelled the slaim of the plaintiff on the 
allegation that they wera lessees under a 
person who had purchased the entire holding 
of the Mals ata sale held in exesution of 
a dearee for arrears of rent. It appears that 
the Mals defaulted to pay rent to their 
superior Jandlord, with the reanlt that the 
exeeutor to the estate of Premamayi Dasi 
obtained a deeree for rent against them. The 
holding was sold in exscution on the {3th 
January 1904, when the landlord became 
. tbe purchaser, The sale was sonfrmed on 
the 7th May 1904, and thereafter the 
defendants took settlement of different parcels 
on the 22nd November 1906, the 28th 
Nevember 1506 and the 17th January 1907. 
The defendants pleaded in answer to the 
claim of the plaintiff that his title on the 
basis cf the mortgage could not prevail 
against their title on the basis of the rent- 
decree. The Trial Court overruled this eon- 
tention and deereed the suitse, On appeal 
the Subordinate Judge reversed the decision 
and dismicsed the suits. On seo-:nd appeal 
to this Court, Mr. Justice Newbould bas 
reversed the desision of the ~Subordinate 
Judge and restored the deerees of the 
primary Court. Onthe present appeals under 
the Lettera Patent, the opinion expressed by 
Mr. Justica Newbould has besn assarl3d аз 
founded on an erroneous view of the relative 
rights of the parties. è ` . 

The Subordinate Judge adopted the view 
-that the effect ofthe sale in execution of 
the rent-decres was to destroy forthwith 
the mortgage held by the plaintiff. This 
was clearly erroneous. Section 159 of the 
Bengal Tenaney Act provides that where 
a tenure or holding js sold in exesution of 
a desree for arrears due in respest thereof, 
the purchaser shall *take subject to the 
interests defined as protected interests but 
with power to annul the interests defined 
as inceuu brarecs, with the reservat on that 
the power to annul shall be exercisable 
only in the manner direated by Chapter XIV, 
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Section 167 preseribes the procedure to bg 
adopted for annulling an inoumbranse. A 
purcharer, having power to annul an insam- 
brause and ‘desiring to annul the same may, 
within one year from the date of the salo 
or.the date on whioh he first has notice of 
the ineumbranee, whishevor is later, present 
to the Collector an applieation in writing 
requesting him to serve on his ineoumbranaer 
a notice deelaring that the incumbranos ig 
annulled, The Collector, on receipt of the 
pressribed fee, shall eause the notieeto bo 
served in compliance with the appliestion, 


.and the inseumbranes sball be deemed to 


bə annulled from the date on whioh it 
is во eerved, It is eorsejuently plain that 
a sale for srrears of rent does not їрго facto 
cancel the insumdrance, and this was rpled 
in Bent Prosad Sinha v. Rewat Гай (1), 
Kaltkananda Mukherjee v. Bipro Das ral 
Ohoudhuri (2) and rran Krishna v, Atul 
Krishna (8). The procedure provided by вес- 


. Чоп 167 is the only mode of annulling the in- 


cumbranee, and the purchasers muet haye 
recourse to the pressribed mode within tho 
specified period, if he desires to annul the 
incumbranse: Sosht Bhusim Guha v. Qogan 
Ohunder Shaha (4). Yn the case before ns, 
the defendants contended that the effaot 
ofthe sale for arrears of rent was {о 
sweep sway the mortgage held by the 
plaintiff. This position was entirely 
untenable, Thera is no indieation that the 


landlord: purchaser at the rent sale who, ап 


pointed ont in Pran Krishna v. Atul Krishna 
(8), ie, like any other parchaser, bound to 
follow the provisions of seetion 167, hag 
ever exercised the option vested in him. 
There is tbus no eseape from the position 
that on the expiry of one year from the 
date of the rent-sale the from the date when 
the landlord had notiee of the incum- 
branee, the mortgage coald not be annulled, 
From that date onwards, the holding in the 
hauda of the landlord purehaser would bo 
tubjest toa mortgage nolonger liable to be 
impeashed ог exiidguished: —Bidhumukhi 
Dasi у, Bhaba Sundari Dasi (5), ` 


(1) 26 O. 748; 12 Ind, Deo, (м, s.) 1165, 

(2) 26 Ind, Cas, 436: 21 О, L. J. 265; 19 О, W, N, 18, 
(81 46 Ind. Cas, 176; 22 С. W. N, 662, 

(4) 22 О, 864; 11 Ind. Dec, (N. к.) 244, 

(5) 59 Ind, Сав, 868; 24 О, W, №, 961 
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е9 Tie Kanjilal has, however, contended that ` 


whatever the position of the mortgagee might 
-have been if he had comtinued to be a mort- 
"vgageo, he: has lost the protection he might 
"have enjoyed as an incumbrauosr, by reason 
of the mortgage-desree and -tbo mortgage 
„ gate; In support of this view, relianca bas 


been · placed upon the ‘decisions of the Judi. - 


- oial Comrüittee in Het Ram v. Shadi Ram (6) 
cand Matru Mal v. Durga Kunwar (7). These 
gases are elearly distingaishable and ars of no 
.agsistanse to tha appellants, as they are 
“authorities only forthe proposition that a 
: deereo, made under section 89 of the Trans- 
.fer.of Property Aot, forthe Bale of mort» 
“gaged property has the effest of substitute 
ving the’ right of ‘sale there by eonferred upon 
the mortgagee: for his rights under the 
‚ Mortgage, and: the latter rights are extin- 
: guished. But, as pointed ont by the Judicial 
. Committes in Sukhi v. Munshi Ghulam Saf Jar 
- Khan (8), this has no application to cases 
. о: sales :ünder О, XXXIV. of the Civil 
:i'Procedaré Ocde which has re-placed the 
"group. of ssstions 85.90 inslusive, of the 
^ Transfer cf Property Act. The words ‘and 
«thereupon the defendant's right to redeem 
cand the sesurity shall both bs extinguish. 
. ed; " which oscurred at the end of ssction 69 
«OE the Transfer. of Property Act, do nof 
.oseur in О. XXXIV, г. 5, Civil Pro- 
-esdura Code. In · these circumstances the 
Jaw remains as it certainly was before 
‘the Transfer of Property Act, 1882, namely, 
. that an'owner of a property who 1s in the 
¿rights of-a first “mortgagse and, of the 
original mortgagor as asquired at ө sale 
-- ander the first mortgage is entitled, at'tha 
7 guit of a subsequent mortgagee who is not 
.bound by the sala or the-decree on which 
it proeeeded, to set up tha first mortgage 


; (8) 45 Ind, Cas, 798; 45 Т, А. 1180; 40 A. 407; 28 0, 
І, J.-183; 5 P. 1. W. 88; 16 A. L.J. 607; 85 M. L 
"J. 1; 24M. 1, T, 92; (1918) M. М, N, 515; 20 Bom, 
1, 8; 798; 22 О. W. N. 1088; 9 1, W, 550; 12 Bur. L. 
Tq, 72 (P, 0). | 

(7) 55 Ind, Cas. 969; 47 І. A. 71; 82 0, І, J. 121; 
(1920) М, W. N. 838; 18 A. І, J. 396; 38 M. L, J. 419) 
111.1. 529;2 U. P, L B. (Р. 0.) 75 22 Bom. Is 
В. 558; 49 A. 864, 27 М.І, 7.319; 25 C. W. М. 897 


P. О.). 
i (8 s Ind. Cas, 151; (1921) M. W. М. 445; 14 І, W. 
162; 48 А.-469; 26 C. W. М. 279; 42 М.І, T. 15; 80 
M. L. T, 175; 24 Bom. І, В. 590; (1922; A.I. В. 
(Р. 0.) 145 4&1, А, 465 (POP .` | 
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as a shield. "This does-not militate against 
‘the dosision of the Judicial - Committee: in 
Bhawani Kumar v. Mathura Prasat, singh (9) 
whish was- applied ‘in. S2bjan: Mandl- v. 
Назќоайь Saha. (10). In ‘the: events whióh 
-have happsned here, it cannot be maintained . 
that the inoumbranse had: besómé: extinct 
and lost in the ` morigagee's 'overriding 
right when he basame:.tha aomplets owner 
of the lands, In our opinion, the. relativo 
rights of -the purchaser at the~ rent sale 
and the mortgagee must ba determined with 
‘reference to their position at the’ time of 
that: sale, Ths purchaser aequired the 
“statatory right to annul the mortgage within 
.& presctibed · period ; he has hot availed 
himself of the! privilege. Ho consequently 
holds the property subjast to the mortgaga 
.and' is entitled: to redaon : Bidhumukhi Das? 
‚ү, Bhaba Sundori Das (5). The mortgagee 
has obtained ‘a deerse on his mortgage and 
‘has parchased.:the cquity of redemption, 


-This does not ‘bind-the-purohaser at "the >” 


‘dale for arrears of rant, in the. sansa that — 
.it does not extinguish his right to redeem 
the mertgage, aS he waa not-a -party fo 
the mortgage suit:: Brojondth Koondoo Ohow- 
dry v. Khelut: Ohunder Ghose (11), Umes 
Ohunde? Sircar v.:Zahur. Fatima. (12), Gobind 
-Inl- Hoy.v. Ramjanam ' Misser (13); Tha 
Hnyin v, Maung Mya Su (14), Jugdeo Singh v. 
Habibullah (15),-Kalu Sharif v. Abhoy Okaran 
(16), The landlord purchaser is.also not 
a party бо these suite. and a decree for 
redemption eazinot -eonsaquently bs -- made 
in his favour. On. the other hand, the only 
defense put forward by..the defendants, 
namely, that the mortgage - whieh is the 


(9) 16 Ind. Oas. 210; 40 С. 89; 16 С. ҮҮ. 2, 9363 
23 M. L. J. 814 12 My L. T. 852; (1912) М, W. N. 
244; ү Bom. L, R. 1046; 16 О, L. J. 606; 89 I.A, 228 
. (в. €.). Í 
(10) 68 Ind. Cas. 103; 25 C. W, N. 424. : 
(11) 14 M, T. A. 1415 16 W. В. P. C, 83; 8 B. L, В. 
104; 2 Suth, P. О, J, 482; 2 Sar. Р, O.J, 710; 20 E. 
В, 740, у 
(12) 17 І. А. 201; 18 C. 164; 6 Sar. P. 0.7. 607; 9 
Ind. Deo. (х. в.) 110 (P. О,). a : 
(18) 20 T. A. 165; 21 0.90; 1°7 Ind, Jur, 636; 6 Bar, 
Р. С. J. 360; 10 Ind, Dec. Qu. s.) 679 (Р.С) `- ·. 
(14) 5 Ind. Cas, 161; 37 O. 239; 11 O..L. J. 166; 1 
О. w. №, 2145 8 Bur, L. T. 27; 12 Bom, L, R, 284; 20 . 
M. L. Ј. 158; 87 І. A, 19 (P. O.). р 
* (45) 6 0, І. J. 612; 18 О, W.N. 107. 
(16) 62- Ind, Cas, 445; 25,0 4, W, N. 258, eee 
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root of the title of the plaintiff was ex: 
tinguished ‘¢pso facto by tha rent-aale, 
cannot be sustained. Thera is aecordingly no 
answer to the claim for reeovery of posses. 
ion put forward in this suit by the pliint: 
ЗЕ: Kalw Sharif v. Abhoy Charan (15). We do 
not, however, deside how far and on what 
terms he is liable to be redeemed in a 
suit appropriately framed in that behalf 
either by the defendants or by their land. 
lord. 

Two minor points urged by the appel- 
lants may ba briefly noticad, In the firat 
plase, it was contended that the defendants 
were entitled to priority, as rent is a first 
charge on the tenure or holding under 
estion 65 of the Bengal Tenancy Asab, 
This argument, whioh may find apparent 
support from the deoisions in Gop? Nath 
Mahapatra v. Kashi Nath Beg (17) and Taibat» 
annessa v. Pracabati Dasi (18) is based upon a 
. misapprehension of the true effect of section 
65, whieh only intends what 
laid- down in subsequent sections of the Act, 
that ia, thosa in Ohapter XLV, namely, that 
the charge should be enforced by the sale 
of the tenure or holding free of incambraness, 
and if in any саве the desros for rent 
either has not been or cannot bi enforeed by 
the sale of tha tenure or Holding, the charge 
created by seation 65  einnot basu forosd 
іп any other way: Soshz Bhusan Guha v. 
Gogan Ohunder Shaha (4), Fotick Okunser. Dey 
Bircar v, Е. Q, Foley (49), Koyzuddi Sheik v, 
Kuli Nath моохвтзев (40), ~ananyipall: Surannt 
v, Кана Venkita suryanarayana Jagapathira,u 
(21). 1n the s:cond piace, 16 was conteaded 
that- tha suits were barred by the two years 
rule-of limitation enunciated in Art. 3 of 
Scuedule [il of tha B»sngal Tenaney Ac: 
There was obviously Фо fuuadation fur 
this argument, besaase the oplaiusiti has 
never in {асо been dispossessed, and adverse 
possession against the morüzagor, ib is well 
settled, does not affest a simple morigages 
who as вові is not eatitied to possession: 
Priga sakht Debi v. Bireshwor Gamanta (22). 


(17) 1 Ind. Сав, 8579 C, $, J, 284; 18 О, W, N. 412, 

(18) 4 1nd, Cas, 750; 100. L. J. ^40. 

i19) 15 C, 49.5 | Ind, Déc. (s, в.) 912, 

(20) 38 0,085; 40. L, «. 219," 

(21) 48 Ind. Oas. 793; 42 M, 114; 85 M. D.J, 443 
71919) M. *, №. 26; #5 M, L. T. 865, 
* (22) 37 Ind. cas, 277; 27 О, Lads 2:2; 21 б, W. N. 
177; 44, О, 425, 
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Tha resalt is that the deirass male by 
Mr. Jastise Newbould are affirmed and thesa 
appeals dismissad with costs. 

м. K. Appeals dismissed,” 


ALLAHABAD HIGH COURT, 

Szooap O1vic Areaan No. 1506 ов 1921, 
Ostober 27, 1922. 
:— Mr. Justios Rafique and 
Mr, Justica Stuart. 

RAM SARUP SiNGH—Dzraxpaxt— 
А APPELLANT 

tersus 
RAM SARAN SINGH AND ANOTHER — 


PraiNTIFFS —Hg8POSDENTà. 
Hindu Law—Joint family—Sale by manager— 
Validity of sale—Burden of proof—Legal necessity — 
Question of fact. 


Present 


Where a sale of joint family property by the 
manager of the family is -challenged-by a member 
thereof, the burden of proving the validity of the 
sale lies upon the purchaser. [р. 846, col 2.] 

Gaya Prasad v. Raghunath Rai, 12 Ind, Cas. 178; 
8.A. L J, 1022, referred to, 

The question whether a disputed sale was mada 
for legal necessity, or in lieu of antecedent debt, is 
one of fact, and a decision of that question is binding 
on a Oourt of second appeal. [p. 836, col. 2,] . 

Sesoud appeal trom a decree of the Dis- 
trist, Judge, Gnazipur, reversing that of the 
Munsif, 

Mr. P. N. Sapru, for the Appellant, 

Mr. Bhagwati Shankar, for tha Respond: 
ents, 

JUDGMENT.—Thbis аррэа] arises ont 
of a snit brought by the minor sons of 
Deo Narain Singh, defendant.respondent 
ко, 4, against the latter and some other 
persons on the allegation that a sale 
exeented by Dao Narain Singh and: his 
brother, Udit Singh, in respest of certain 
property, was invalid on the ground that 
the said property was joint ancestral 
property. l6 appears that Deo Narain 
Singh. and Uais Singb, his brother, 
executed. a deed of sale, on the 25th 
November 1910, in respeot of the property 
detailed in the plaint in favour of one Kali 
Obsran Ahir in lieu of Hs. 400, Subsequent 
to the sale, Ram Sarup Singh,” thegappellant 


: father and their uncle was 
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"before ue, sued and obtained possession of 
-the ` property sold on the ground | of 
pre-emption. The minor sons of Deo 
‘Narain Singh, after a lapse of ten years, 
7 brought а suit for the resovery~of posses. 
sion of the property sonveyed’ by the 
deed of 28th November 1910, on the 
allegation that the said property was joint 
and anoestral and that the sale by their 
neither for 
legal family necessity nor for antecedent 
debt and heneg not binding upon the 
family. The plaintiffs further alleged that 
both their father and their uuole 
leading immoral lives and the sale was 
effected in order to procure funds for 
-purposes forbidden Бу the Hindu Law. 
The ebhief contesting defendant in the 


case is Ram Sarup, the defendant-appellant - 


before us, and he denied the allegations 
made in the plaint. He pleaded that Deo 
Narain Singh and his brother. were not 
leading immoral lives nor did they sell the 
property without any legal family neeessity 
or in lieu of antecedent debt, In faot he 
urged that the sale was made in order to 
pay off an antecedent debt, The Court of 
first instanes dismissed the. claim 
holding that the onus lay upon the plaintiff- 


to prove the immoral sharacter of their 


father and their uncle, and that, as a 
matter of fact the disputed sale was justified 
because it was made for legal necessity. 
` appeal by the sons, the learned District Judge’ 
took a different view ofthe sase. He held thut 
the onus lay upon the contesting defendant to 
prove that tbe sale of the z8ıh November 
:1910 was a good and valid sale made for 
legal family necessity. ^ The evidence 
-for the defence with regard to the 
objeot of the sale sonsisted of oral evidence 
which was disbelieved by the learned Judge. 
' He, accordingly, set aside the deeree of 
the First Court and ailowed the claim of the 
plaintiffs. In second ‘appeal before us it 
is contended, on behalf of the appellant, 
that the learned Judge was in error in 
easting the burden of proof upon the 
defendant. The argument is that as the 
family property had passed ont of the 
family and ` wes in possession of a third 
party, it wasfor the plaintiffs to make 
out a case as to the validity of the sale. On 
the other hand, the sontention for the minor 
tons of the: plaintiff in the ease is that, in 


ча 
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.the appellant 


On.. 
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cases like the present, the onus is on the 
trausferae to show that the disputed transfer ' 
was a good and valid transfer. Soma 
casos were cited more ог - less beàáring ` 
on the respaetive sontentions. We fiad ' 
that the ease of Gaya Prasad v. Raghunath 
Rat (1) is more helpful than those relied 
upon by the learned Counsel for the parties. Ў 
4b was laid down by a learned Judge of 
this Court, in that case, that if the burden of 
proof lies upon а mortgagée, when the’ 
sons shallenge his mortgage, the barden’ 
of proof certainly lies upon the purehaser 
when the sons challenge his purchase.. No 
authority has been eited to the contrary to 
this. prinsiple. We, therefore, are of opinion" 
that the view taken by the learned Judge of' 
the lower Appellate Court with regard ta 
the onus probandi was sorreat, The question 
whether the disputed sale in this sale 
was made for legal necessity or in lien of 
antecedent debt, has been desided against’ 
and that desision is one 
of fact, Woe sannot, in sesond appeal, ga 
behind it. The appeal, therefore, fails and ig 
dismissed with eoats. 
W. б. А, А 
Appeal dismissed, 
(1) 12 Ind, Cas. 178; 8 A; L, J. 1022, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. z 
Әваонр Отти, Аррв» No. 174 oF 1920, 
- February 14, 1921, 
, Present:---Mr, Lyle, А. О. J, 
Thakur RANDHIR SINGH—Deranpayt— 
Хо, I—APP£ELLANT 
Uus, 
MATA PRA SAD— PLAINTIF 
BISHUNATH-—DzrzapamT No. 2 


RESPONDENTS, 
Hindu Law—Joint family—Contract by one member 
— Decree against that member alone, effect of —Members, 
other, peer of. 
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Where a contract is entered into by one member of 
a joint Hindu family and a decree is obtained on the 
basis of that contract the decree does not bind the 
other members of the family, unless it is shown that 
the contract was entered into by the said member 
as the head of the family and as part of the family 
business or that the other members derived benefit 
under the said contract, 


Appeal from a deoree of the Additional 
Subordinate Judge, Sitapur, dated tha 3rd 
March 1920, upholding that of the Munsif, 
Biswan, dated the 18th January 1919. 


Syed АИ Muhammad, for the Appallaut, — 

The Hon’bla Pandit Gokaran Nath Misra, 
for Respondent No, 1. 1 

JUDGMENT.—TIn this casa the defendant 
No. 2 is the elder brother of the plaintiff, 
The two brothers constituted a joint Hindu 
family of which defendant No, 2, Bishunath, 
із the manager. Bishunath took a lease of 
some land from the defendant No. 1 who 
brought a suit for rent against Bishunath 
and obtained a decree. In execution of that 
decree the defendant No. 1 attashed a grove. 
whieh was admittedly joint family property. 
The plaintiff objested to the sale of hia half 
share in the grove but his objsction was dis- 
allowed and he, therefore, brought a suit out of 
whioh this appeal has arisen, for a declaration 
that he was owner of half the grova and that 
it-was not liable to attaehment and sale in 


execution of the desres held by defendant 


No. 1. 


The Court of first іпвіапге decreed the 
plaintiff's elaim and the appeal by defendant 
No, 1 was dismiesed by the lower Appsilate 
Court. à 


In see»nd appeal it is urged that asthe 
defendant No. 2 is the manager of the family 
ргорегёу`аоӣ, as the lease was taken for the 
berefit of the family and the plaintiff's 
interest was represented by defendant 
No. 2 his share in the grove was liable 
to . sale in execution of the decree 
obtained by the appellant. The appellant 
filed no written statemsnt but the 
statement of ‘His *Pieader was taken 
on the 10th November 1917, in that 
Biatemant the only plea taken was that the 
desrea was binding on the plaintiff, as both 
‘the plaintiff and his brother enjoyed the 
produse of the land in respseb of which the 
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desree for arreara of rent was obtained and 
the property in suit being part of the join 
family property was liable to be sold to 
satisfy the dseree. It ів clear that no plea 
was taken that the lease taken by she 
defendant No. 2 was taken in the course of 
the joint family business and that the only 
ground on whish it was sought to saddle the 
plaintiff with the desratal debs obtained 
against his brother was that he had, as a 
member of the joint family, enjoyed the 
produse of the land in regpact of whieh the 
desree for rent had been obtained. The 
lower Appellate Court has found that the 
plaintiff-respondent obtained no benefit from 
the lease, This is a finding of facs and on 
the pleadings i» conelusive. The appellant 
did not plead that the lease was taken by 
the head of the family as part of tha family 
business and was for that reason binding on 
the plaintiff respondent and there was, there- 
fore, no issue framed on this point. In the 
cirsumstances, the desision of the lower 
Appellate Court is correct, 

: The appeal fails and is dismissed with 
costs, ; 


Appeal dismissed, 


« his, 
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ALLAHABAD HIGH COURT, 
Srcoxp Оңуп, Arrear No. 321 or 1921, 
April 18, 1922. 

j - Prosent :— Мг. Justice Stuart. 
 ALLAH DIA AND ASOTHER — DEFENDASRTE— 
APPELLANTS . 
As versus 
‘ABDUL GAFUR AND ANOTHER — PLAINTIFFS 
В : — RESPONDENTS, 
` Muhammadan Law— Will creating life-estate or revere 
sionary interest, whether valid, 


A life-estate as well as a-reversionary interest 
Js: unknown to Muhammadan Law anda Will by 


a Muhammadan which purports to create such 
estate or interest Ís invalid, А 


s ` Resond Appeal. 
"Mr. Panna Lal, for the Appellants. 
| Mr, M. A, Aziz, for the Respondents. 


: JUDGMENT.—This appeal turns on the 
interpretation of a deed exesuted by Nabi 
Bakhsh.on the 22nd of May 1583, Nabi 
Bakhsh died in 1891 leaving as his heirs under 
-the Muhammadan Law, his widow Umda, 
- his sister Azimunnissa and his nephew Abdul 
Latif. A -translation of the relevant por. 
tions of the deed of the 22nd of May 
1883 will ke found in the judgment 
of the lower Appellate Court. The learned 
Counsel for the appellants agrees that this is 
a correct translation, I interpret the dead 
es a Will which could not be given effaat 
to under the Mohammadan Law. Under 
it Nabi Bakhsh states that he will give 
maintenance to his wife Umda during his 
lifetime and that he will not transfer his 
property during the remainder of his life, 
and that ofter his death Umda is to take a 
life interest in his property. He further 


lays down that if Ода beara э son, впоћ | 


son will be the owner of the property. If 
she bears a daughter, the daughter will 
get a share under the Mubammadan Law, 
and he eontinues that if Umda has no 
ehildren and survives bim, then в man 
ealled Allah Die, who was no relative of 
was to succeed to the residue after 
Umda’s death. Now, it is to be noted that 
under this doeument if Umda predoseased 
Nabi Bakhsh, Allah Dia obtained no title 


to anything. l 
but bore no children, under the terms of 


the Will Umda was to succeed to а life 
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1 Оде survived Nabi Bakhsh’ 
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estate and Allah Dia was to obtain thé 
residue. Tho terms of this Will are ua- 
enforasabla for mora than one reason. . In - 
the first, placs, Umda was an heir under the 
Muhammadan Law and the heirs did xot 
consent to the Will, Inthe Second place; - 
the Will purports to ereate a life estate and 
в reversionary interest, both of -whiah ava 
unknown to tbe Muhammadan Law. It has 
been argued that, acsording to. the view. 
taken in section 596 of Tayabji on Maham* 
madan Law, Ssoond Edition, page 810; the 
bequest to Allah Dia would ba good . іп 
respest to one-third of the property, I do 
not myself accept the view of- the -law 
taken in seetion 596 of that Commentary, but 
even if I did, the plea of the appellanta 
would not be advansed, bacause the Will 
shows a distinc) intention that Allah Dia 
should take nothing until after the death. 
of Отда Farther; it will bs impossible © 
to give е всі to в ‘deed orealing а ‘lifes: 
estate in favour of Umda anda reveraiom 
to Allah Dia over the whols estate бу 
giving Allah Dia one-third of the whole 
estate, The Will eonfers no aort of title on 
Allah Dia. The remaining point taken in 
appeal was that tha suit was bad, bacauss 
ali the heirs of Nabi Bakhsh wars not parties’ 
to- it, T'here'is no. foras: in this plea, 
The plaintiff had a right to’ come forward: 
to obtain his rights as heir and he has 
bean awarded: nothing ‘more. -I; therefore, 
dismiss this appeal with sosts, eo os 


1 
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Appeal dismissed. _ 
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GOLAM MABI t. BASUDEB DAS, 
U^ SS PATNA - HIGH COURT:. 

COmooir Cover, Oorracx.] 

· APPEAL РОМ OniGtsan Deoram No, 14 
eco. 5 . OF 1919. 
- December 2, 1921, 
zi. . Present: — Mr, Justies Dasand 
Mr. Justice Adami, 


, GOLAM NABI—PrAINTIFF — APPELLANT 
vs i Versus E ! 
-Chowdhury BASUDEB DAS Оврякракт 


arobe- — Вияроирюкт, 

* Jagir—Grant to grantee and his heirs —Grant, nature 
of—Cuttack Land Revenne Regucation (XII of 1805), 
з, 34— Üonfirmation of grant —" For ever,” meaning of ~ 
Admission ој law—Oourt’s discretion to ignore, 


+ -1 ' 
з Where à jagir is granted in indefinite terms, iiis 
taken to be for the life only of the jagirdar, But 
where -there is a grant to the grantee and his heirs 
and nothing to control the ordinary meaning of the 
words in the 
interest “in the property conveyed to him and ig 
free to alienate it. [p 850, col, 2.] 

Dosibài v. Ishvardas Jagjivandas, 15 В, 222; 18 I. 
А. 22; 16 Ind, Jur.. 154 & 281; 6 Sar. Р, О, J. 10; 8 
Ind. Deo. (м, в.) 150, (P. C ) relied on 

Section 34 of Regulation ХІТ of 1805 merely oon- 
firms the grant to the grantee and the title of the 
granteo is based onthe sanad which also contains 
the terms of the grant [p. 850, col. 2] 

„Тһе words “for ever" occurring in section 34 of 
Regulation XII of 1506 express the intention of the 
paramount authority not to resume the grant and 


Чо | inany way make the grant inalienable [p. 851 " 
col, 2. : Ч 


Itis within the discretion of a Court to ignore an 
admission made cn a point of law, if it so thinks. [p, 
858, col. 1] - 

- Appeal from a desision of the Sub-Jadge 
Onttack, dated the 20th August 1919, 


. Messrs. B. М, Dutt, G. О, Roy and 
8..0. Ohatterji, for the Appellant, 

Мөвэгв, J. N. Bose, B. №, Sinha 8. N. 
Mullick and Р, Q, Palit, for the Respond- 
ent, | 

e 

КИСИ ‘JUDGMENT, 

. Das, | J.— This : appeal arises out of a suit 
for dealaration of title to certain jagir 
mahals whieh farmed the sabjest.mitter о. 8 
grant by the Beitish Governmens to one 
Faten;.Muühammad on the 28.4 Daeeember 
1803.. The main question raised in thig 


appeal -is whether, by the terms of the grant, ' 
inalienable in the. 


the. . properties basame 
hande.of Fateh Mubamm8d and his ateaessors~ 
in-interest, The plaintiff elaims that the 
Properties whic r were the subject matter 
‘of $he grant are inalienable and asks for & 
déelaration that certain kabalas executed by 
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his - predecessors-in-titla- aro ‘wholly inopéra- 
tive во as to affect "his interest. There are 
two sets of defendants, the Chowdhury 
defendants and the Muhammadan defendants,’ 
the latter being membersof the family of Fateh 


. Muhammad. · The suit is contested by the 


Ohowdhnry defendants who base their title 


On the kabalas exesuted in their favour by 


the predecessors-in-tiila ‘of the plaintiff, 


~ Of the Mubammadan defendants, the majority 


did not appear ; but three of them, dafendants 
Nos. 20—22, in the first Ínstanse filed a 
written statement contesting the plaintiff's 
elaim, bat sabsequently they withdrew 


' from that position and admitted the plaiatiff's 


title, A question arises whether tha plaintiff 
was not in any event entitled to a dearee in 
regard to the interest that isin defendauta 
Nos. 20— 22, . 
It is uonesessary to traoa tha devolution of 
the property in all its stagea; but it is 
eommon ground that Mohiuddin Bibi bseama 
ultimately entitlad to 2 annas 19 gindas 2. 
karas share in the jagir mahals. Mohiaddin 
Bibi was the widow of Muhammad tsmail, who 
was one of the sons of the origiaal grantee. 
li is also common ground that upon the death 
of Mohiuddin her share devolved, under the 
Muhammadano Law, on her mother Макош 
B'biand her brother Kadir, and that upon 
Makdum's death, Kadir became solely entitled 
to her share. The plaintiff is the son of 
Kadir; and it is not disputed that he would 
be entitled to sueceed in the action, provided 
he makes good his point that the properties 
are inalienable and provided he can geb 
over eertain other defests whish have baen 
raised in the written statement. c; s ns 


The kabalas on whieh the defendants rely 
are four in number; first, the kubalı of the 
Ist January 1857, by whish Mohiuddin Bibi 
conveyed to her son-in-law, Rosan, 2-annas 
in the jagir mahals exeep^ Parikud ; secondly, 


-tho k.bala of ‘the 7.6 May 1857 oy -waieh 


М kdu a B Ы аза Kadir eonveysd 10-gundas 


l-kara aad 2 krants ia al the mahals exaept 


Parikad to Salian Mabammad, tae son of 
Rosan Muhammad : thirdly, the kabla of the 
24th May 1858 by which Mukdam Bibi and 
Kadir sonveyed 8-annas 3-krants in all the 


. mahals exsept Gopinath purtotha pro lecsessors- 


in-titls of tha th owdbary defenianis, and- 
lastly, the Бабан of the 7сп Sapzemner 1839 
by which. Rosen Muhammad eoaveyed h-anna 
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5 gandas in all the makalsexeopt Parikud and 
Gopinathpur to the Chowdhury defendants. 

- Various enbsidiary questions have been 
raised by the. defendants in their written 
statemenis, the most important of thase 
being, whether ths plaintiff ever obtained 
possession, as he ввтегбе, of the jagir makals, 
Tf he did not, then his suit must fail on two 
other тайба: first, on the ground of limi. 
tation; and secondly, on the ground that Бе 
has not in this suit eeked for consequential 
relief, though om his own allegations he is 
entitled to a decree for possession. [Sze 
section 42 of the Specifa Relief Act] I 
have, however, not thought it necessary to 
go into these questions, because, in my 
opision, the plaintifi’s suit must failon the 
main question that has been srgued before 
us: it ја that -question whish I proosed to 
discuss, 

The terms of the grant are to be found i in 
the sanad, dated the 23rd December 1803. 
The appellant contends thatthe terms are 
aleo to be found in eestion 34 of Regulation 
XIL of 1805. So faras the ватай is concerned 
it reeites that the grantee has for a very 
long time served at Thana Malwa and other 
mahala mentioned in the sanad and ha?, after 


deducting the usual costs of eollestion from. 


the annual income of the mahals, appro- 
priated the balance’ which the Gevernment 
was entitled to reesive, in lieu of his salary, 
and then the sanad proceeds to make the 
grant i in the following terms :— 

"You and your heirs have the right. to 
receive the whole of the bilanes, if any, of 
the amount of the fair annual rent aforessid 
left afier deducting therefrom the sail usual 
eoste, the collection of rent of the afore- 
said mahale shall be mansged by you and 
your heirs in assordauc» with thelaw and 
orders of the said Government and you 
and your heirs shall exercise your right in 
_ this rerpect." 

In my opinion there is nothing in thia 
doeument to.ceuggeat that the properties 
were by the terms of the grant made in- 
alienable .as a condition of the grant. It 
was a grant not in indefinite terme, bnt to 
Fateh Muhammad and his heirs, and there is 
nothing in the grant to sontrol the ordi- 
‘mary meaning cf the words. The terms of 
the grant in no way differ from the terms 
of the grant which their Lordabirs of the 
Tydigial Qemmitteg had to donsidep in tho 
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exse of Dosibzi v. lshvardas Jagyivan las (1). 
It was argned in that ease that the grant 
being à grant of the jagir operated аз giving 
a succession of life-interests to the grantes 
end his heira for the tima being. To this 
contention the Judisial Oommittse replied 


-as folows:— There is no prineiple or au- 


thority which gives any warrant for auch 
It is tru» that when a jagír 
is granted in indefinite terms, ib is taken 
to bə for the life only of the jagirdar. 
But where there is в grant to amanand 
his heirs, and nothing to control ths ordi. 
nary meaning of the words, tha grantee 
takes an absolute interest.” The desision 
of the Jndisial Committee is a distinet 
authority in favour of the view pressed 
before us on behalfof tha rsspondentr; ard 
I must hold that there being nothing in 
the grant to control the ordinary meaning 
of the words, Fateh Muhammad, on the 
ecustrustion of the sanad itself and apart 
from the consideration of the Regulation 
whish I shall presently consider, took an. 
absolute interest in һе . ргорэгіівв whish 
wero conveyed to him by the sanad, : 
. But it was argued that whatever oons. 
sirvustion may b» plased ор the sanad itself,, 
the eflast of seation 34 of Regulation XII. 
óf 1805, whieh sonfirmed the grant made: 
to Fateh Muhammad, was to make the 
subject-mattsr of the grant inalienablé.. 
That sestion runs as follows :— ` 


“The Commissioners having likewise granted. ` 


а sanad to Fateh Muhammad, jagirdir of 
Malud, ontitling him and his heirs for ever,, 
in oonsideration of certain servisas perform. 
ed towards ths British Government, to 
hold his lands exempt from assessman^, 
such sanad is hereby eonfirmed.” - l 

In my opinion there is nothing in this 
вєс\1оп whish controls or in any way limits 
the grant already male to Fatsh Maham. 
mad. It purports to do nothing more than 
eonfirm tho sanad granted by the Commis. 
sioners to Fateh Muhammad, The title of 
Fateh Muhammid was based not on, sec. 
tim 34 of the Regulation bat on the s2na4- 
granted by the Commissioners, and for the 
terms of the grant we must go, not to the 
Regulation, but to tle sanad itself, Now, 16 


(1) 18 В, 222; 18 I. А. 22; 16 Ind. Jur. 164 & 284 — 
6 Bar. Р, О, J, 10; 8 Ind, Dee, (x, в.) 150 (Р, O) E 
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will ‘appear that section 25: of Regulation ` 


- RIL of 1805 provides that all the provisions 
of Regulation XXXVII of 1793 shail bo in 
foreo in -the Zillah of Cuttack which are not 
superseded and rendered of no есі by the 
rules, following sastion 25 of Regalation XI 
of 1805, Beation 15 of Regulation XXXVII 
of 1793 provides. that jagirs ara to ba eon. 
sidered as lifa-tenures only, and that the 
life-tenures ara to expira with the life of 
the grantae, unless otherwise expressed in 
the grant. The question, therefore, resolves 
itself into this: Is thare anything in the 
grant itself which mikes the jagir -oonferred 
on Fateh Muhammad hereditary; if nob, the 
jagir must be oonsidered to be а life. 
tenure of Fateh Muhammad. On this point 
the decisioa of the Judicial -Committss in 
the базе already cited is- sonolusivs. In 
that ease the Judioial Committee. had to 
soBsider the effest of saction 15 of Regula. 
tion XXXVII of 1798, Their Lordships said: 

“The principle that jagirs-are to be eon- 
sidered life tenures” only "anlsss otherwisa 
expressed in the grant" is expressly laid 
down in the Bengal Regulations [See Ragu- 
lation XXXVI of 1793, section 15]. "Their 
Lordships eonsidered that it is "otherwise 
‘expressed in the grant" when the grant is 
mida to the grantea and his hairs, In the 
onse befcre па the grant was expressly made 
to the grantee and his heirs, · I must hold, 
therefore, that the jagir being а grant to 
the grantee and his heirs ва not Ъз 
considered the: life-tenure of Fateh Muham- 
mad, 

It was stranuonsly pressed Ъзѓоге us that 
the words "for ever” osoirring in section 34 
of Regulation XII of 1805 are sufficient in 
-themselves to cat down the ordinary msan- 
ing of the words employed in the sanad. 
Now,tection 15 of Regulation XXX VII of 1793 
enasta that, if it ig otherwise expressed in 
the grant, the jagirs will not be acnsidared 
as life-tenure:. The question is not, whether 
section 34 provides that the grant made to 
Fateh: Mabammad was to bə sons'dered the 
life.tenure of Fateh Muhammad, bat whether 


in. eonsidering: the. gpant.itsslf wa are able” 


to ome to tha. sonolusion' that “the jagir 
is not t» ba considered tha life-tenure of 
the grantee, But, quite apart from this 


‘eonsideration, I do not think that the words” 
"for.eyet" in вру way touch the point in 
In wy 


gontroversy. hebween the parties. 
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opinion, those-worda exprass the intention 
of the paramount authority not fo resume 
the grant, they do not in any way maka the 
grant inalienable. . 

Whsan we consider Ragulation ЖЇТ of 1805 
as я whola, 1} will appaar that thera ara 
distinal provisions in tha Regulation itself 
prohibiting, in oartain oases врваібей in the 
Ragulation, the holders of the grants fron 
selling or ofharwiss transferring the prop- 
‘erties, For instanes section 18, clausa 6 
ruus as follows : — 

"The presant possessors of lánds held 
exempt from the payment of revenue, under 
all .life-grants deslared by Ње preseding 
elauso not to be hereditary, are prohibited 
Írom selling or otherwise transferring them 
“or mortgaging the revenus of them for a 
longer period than their own lives; and 
all sueh transfers and mortgages are dealared 
illegal and void," 
^: Bo again the 6th elause of 
runs a8 follows :— 

"The present posseasors of lands now exempt 
from the payment of revenue, under sash 
jagir or other.lifa grants made previous 
to the 14th October 1803, and declared by 
the preocding elausa not to ba hereditary, 
are prohibited from selling or otherwise 
transferring. them, or mortgaging. ih» 
revenue of the lands fora longer period than 
their own lives; and all eueh éransfers and 
mortgages whieh- have bamm or may b3 
made are deslared illegal and void," 

It seems to me that if there was any 
intention oa the part of the Legislature to 
prohibit Fateh Muhammad. or his heirs 
from either selling or mortgaging tho prop- 
erties which were conveyed to them by 
the sanad already referred to it eould hava 
carried out the intention far more clearly 
by -exprassiy prohibiting him ог hi3 
heirs from selling or otherwise transferring 
them, as it haa done in the 6th clause of 
gastion 18 and id the 6th elauso of seotion 26. 
in my opinion the words "for ever” oscars 
ring in sestion 34 cannot raceive the construa., 
tion whieh has been suggested by the learned 
Vakil on behalf of the appellant. 

-It was argued lastly thas there are dec. 
sions of the Calouttz High Coart whieh oon- 
olude the point; Now, it ig поё suggested 
that those decisions operate ss res judicia 
between the parties : but it has been argued 
that they are desisiens of-very high authority 


séetion 23 


E by this Court, 
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and that ав sueh they ought to be followed 
The firat of these deciaions ia 
referred to in Shack Zumeelooddsaen Mahomed 
v. Russick Ohand Addy (2). 16 appears 
that the original grantee ineurred certain 
debts to Russiek Chand Addy, and Russiok, 
in exesntion of the decree which he obtained, 
attashed the rights and interests of the 
jadgment-deblor in the jogir, After the death 
of the original grantee the question arosa 
ви between his son’ Mutammad Jamiruddin, 
the grandson of*the original grantee and the 
judgment-debtor, and it was urged on behalf 
of Jamirnddin that the grant being for the 
life of Fateh Muhammad and inalienable in 
its nature the properties whieh were com. 
prised under the grant could not ba sold in 
exesution of-any desree either against Fateh 
Muhammad or Muhammad Ismail The case 
first came up before Mr. Justice Steer and. 
Mr. Justice Campbell. Mr.  Justise Steer 
declined to deeide the question which was 
raised by Jamiruddin. He thought that 
the right, title andinterest of the judgment- 
debtor, whatever it was, could be sold in 
execution of the decree, leaving the ques- 
tion as to what passed by the sale to be deter. 
mined in a title anib between the parties, 
Mr. Justies Campbell. took the opposite 
view. He thought that in order to prevent 
multiplicity of proceedings it was absolutely 
"necessary to deside the question in sontro- 
versy between the parties. He oonaeded 
that if the land had merely been held under 
a. Government grant to the donee and his 
heirs for ever the tenure might be beld 
alienable; but he thought that asthe grant 
was ‘eonfirmed by an express law, that is 
to say, by sestion 34 of Regulation XJJ of 1505 
it followed that the grant so made by law 
toa man and his heirs for ever was of the 
nature of a perpetual entail, 
for & moment, l:do not think that perpetual 
entail is recognised either amongst the 


Hindus or the Mubammadans; bot tbe l arned . 


Judge thought that the ease was aralogcus 
io the ease of the Parsee Baronet. The 
Statuto of whieh the learned Judge was think- 
ing is Ast XX of 1860 whieh wasan Aat for. 
settling certain preperties which belonged to 
Sir Jamsetjee Jeejesbhoy во as to asson:pary 
and support the title and dignity of a baronetoy 
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conferred on him aud the heirs male of his ` 
body by..Her Majesty the Queen-Himpresa 
of India, - It will appear, however, on а. rec 
ferenae to that Statute that there was a 
perpetual ‘enta‘l expressly created by thé 
Statute and gestion 10 of that Act provided: 
in express terme that ` ; 5. т 

neither the present Baronet nor any of 
the heirs male. of the body of the first 
Baronet in whose favour trusts are herein- 
before deelared of the dividends, interest, 
and annual insome of the said stocks. funds, 
and seeurities, or to whom the said Mansion 
House and hereditaments called Mazagon 
Castle shall stand limited under this Aot, 
shall transfer, dispose of, alten, oorivey,. 
eharge cr encumber the said atcoxa, funds 


` and seaurities, or ару part thereof,” 


In other words, the grantea was expressly 
prohibited from alienating the propertics 
which formed the subject-matter of the settles 


. ment or any portion thereof, There .ів in 


the oase before ns no express prohibition at 
all in the ease of Fateh’ Mohammad and: 
am wholly unable to agree with tbe view 
whish was taken by Mr. Justice Campbell 
in the case sited, Tho next exse is not 
reported, but is to be found at page 61>o£ 
the paper bock, That was a deaision- of 
Mr. Justice Kemp and Mr. Justise Campbell, 
dated the 9th February 1864, and between 
the same parties. There is no desision there; 
it merely foilowed the previous decision 
whieh has already been referred to. 211 
Ав І have said before, евә deeisions.do' 
not operate ав res judicaía between. tha. 
parties, · They are undoubtedly entitled 
to weight as authoritative deeisions of thi 
Calcutta High Oourt, but I am unable to 
agree with the view whish was taken. in. 
those cases, Iam compelled to follow the: 
devsision of the Judicial Oommittee, and ag. 
lam of opinion that the decision: of the” 
Judicial Oommittee in the case to" whieh 
Y have referred is aonelusive on tha point; 
I mns: hold that there is nothing either in 
the grant or in the Regulation which in. 
any way makes the subject-matter of thë- 
grant inalienable. „I agree with the view : 
which has been taken by the learned Judg@: . 
in the Oonré below on this point, ЗАТ er 
A question was raised as. to whether tha” 
plaintiff is not. in any event entitled ка: 


- decree as-against the defendante Nos 20 75 ` 
. -22. Ав I have already - mentioned, thegg 
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defendants in the first instanse filed a 
written statement contesting the claim of 
the plaintiff but subsequently they: withdrew 
from that position and admitted the plaint» 
Рв title. The question is: is the plaintiff 
in: any event entitled to a decree as against 
themP. Now it will appear that they filed а 
joint written statement, So far as defends 
ants Nos, 21 and 22 are eonserned, they 
are minors, and in view of the decision at 
whieh the learned Subordinate Judge arrived, 
it was plainly impossible for him to grant 
the plaintiff a deeree as against the interests 
of the minors. So far as Sona Bibi, defend- 
-ant No. 20, is coneerned, the learned Sab- 
ordinate Judge ignored altogether the ad. 
mission made by her. Itis within the dis- 
eretion of the Court to ignore an admission 
made on a point of law, if it so thinks, and 
I am not prepared to say that in dismissing 
the plaintiff's suit in its entirety the learned 
- Subordinate Judge committed any error. 
"The question as to whether the plaintiff was, 
in any event, entitled to a decree as against 
Sona Bibi was not argued before the learned 
‘Subordinate Judge, and I do not propose 
now to go into that question. It is unneces- 
вату to enter into other questions, bscause 
the plaintiff's suit must fail on the constras- 
tion of the sanad and the Regulation. I 
must dismiss this appaal with aosta. 

. Арам, J.—I agros, 


X. Е, Appeal dismissed, 


PESHAWAR JUDICIAL COMMIS. 
n SIONER'S COURT. 
First Отуп, Arenan No 30 8 or 1921, 
‚Мау 1, 1922. . 
Present: —Mr. Pipon, J, О. 
Risaldar FIRDAUS KHAN— 
DxrENDA«T No. l—AÀPPELLART 
n 087948 
SHAH SOWAR AND ANOTHER — 
PLAINTIFES— RESPONDENTS, 
: Quatom— Kamalzai * PathBns —Bequest, power of— 
Restrictions — Son given acquired property only, whether 
disinherited -Customs im growth—Precedents, value 


S regards Will-making in general and in particular 
зп ће Kamalzai tribe, an owner, who has. sons, сал 
make a Will aubjeob to фто restrictions: (а) 
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‘he cannot disinherit a minor. son, and (b) he cannot 


disinherit an adult son except for disloyalty, "These 
restrictions must be construed equitably and by 
common sense, [p. 856, ool ,? ] 

A testator who gives one of his sons his self. 
acquired property but nothing out of the ancestral 


: property, does not necessarily "disinherit" that son, 


if the division of the entire estate among the various 
sons is not otherwise grossly unfair. [p, 858, col. 2.] 

The practice of Will-making in the Peshawar Dis- 
trios is of comparatively recent date and it must 
be regarded as a growth, [p. 867, col. 1.] 

In dealing with a custom, which is in course of 
natural development and expansion, it is judicially 
unsound and indeed impossible that case-law should 
attempt to step in and crystallize for alltime the 
custom which exists at any particular stagecf that 
development more than at апу other. Courts have 
no authority to arrest the development of custom 
any more than to arrest the march of .civilization. 
[p. 857, ccl. 2.] 

First appeal from an order of the Sab- 
Judge, Mardan, dated the 31st January 1921, 
passing a declaratory decree in  respest of 
certain land. 


Lala Diwan Ohand, R.S., for the Defendant. 
Appellant. 

Kazi Mir Ahmad Khaz, for the Plaintiffs- 
Respondents. | 


oUDGMENT.—Thə parties to this ease 
who are Kamalzai Pathaus of Mardan are tha 
three sons of Kasim Khan by the same 
mother, Kasim Khan died on the 23rd of 
April 1919. He exesuted or is alleged to 
have exesnted (for this fast is in dispute) 
a Will on the 2nd of Ostobsr 1917, by whioh 
he disposed of all his immoveable property. 
This property falls info two main bloeks, — 
(а) an area of 127 kanals 14% marlas in 
which he held a complete proprietary title 
and which was ancestral, and (b) an area of 
of 245 kanal 17 marals acquired by purehase, 
in whish hia title was approximately half 
that of an owner and half that of a mort. 
gagee. Theeldest of the three sons ia Shah 
Sowar, plaintiff No. 1, the seeond is Risaldar 
Firdaus Khan, defendant, and the third, 
Abdul Hakim, plaintiff No, 2. The Will 
favoured the sseond воп Risaldar Firdaus 
Khan at the expense of his elder and younger 
brothers. Risaldar Firdaus Khan was loft 
the whole of block (a) of the estate and Shah 
Sowar and Abdul Hakim the whole bloek (b) 
jointly, There were other minor provisions 
ia the Will, which do not affest tha present 
auit, vz., the house property was divided 
among the sons; the old family house going 
to Shah Sowar, the eldest, 4 house described 
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“яв е bara pukhta “kamra to Risaldar Firdaus 
“Khan and a vasant building eile to Hakim, 
The mortgaged house ‘property wes to be 
‘shared by all brothers equally. They were 
also to share equally in well lande, which 
; were set apart to a daughter for her mainten: 
эпе, The Will also enjoined that each 
"brother should provide three jartbs of lend 
'(9 jaribs in all) for the maintenarce of their 
mother. · In accordance "with the provisiors 
of this Will, Risaldar Firdaus Khan succeeded 
, in having’ mutatipn effested, Showing him the 
16016 owner'of block (а), 127 hanals 142 marlas, 
‘and his brothers Shah Sowar and Hakim ss 
‘sole owners jointly of block (5) 246 kanals 
17 marles, The whole estate, bowever, is in 
evltivating possession of Jessese, The plaint- 
iffe, Shah Sowar and Abdul Hakim, bring 
the present suit for declaration that both the 
‘two blceks:of land detailed above are the 
joint property of themselves and their bro- 
ther Risaldar Firdaus Khan in equal shares, 
the relief sought for covering also the cangel- 
Jation of the Will dated the 2ud of Ostober 
1917 апа of the mutations referred to 
above. 

The suit ia resisted by Risaldar Firdaus 
-Khan on the strength of the Will. The Trial 
Court found that execution of the Will by the 
testator was not proved and decreed the 
‘elaim, My predeeessor on appeal remanded 
the eare for further evidence on two questions 
(1) whether the Will was genuine and (2) 
whether it.was valid by custom. A return 
to this remand has been made and there are 
now rufüoient materiala on the record to dii. 
pore of the appeal. I deal with the above two 
points in order. 

(I) The lower Court has now made a 
womplete inquiry into the circumstances. 
attending the exesution ofthe Willjand is hae, 
in my opinion, completely established that 
the Willis а genuine one. The alleged writer 
of the Will,was опе Nazar Muhammad, e 
consin of the parties, who was employed in 
the Canal Department, The evidence given 
by the other employees of the Canal 
Department proves conslusively that the 
handwriting of the body of the Willis Nazar 
Muhammad's handwriting. A large number 
of documents known to be in his handwriting 
have been compared and there ean no longer 
be the slightest doubt on this-point, Nazar 
Muhammad is said. to bave died before 
February 1919, $e, -before the testator, 


INDIAN GABA, 


[1993 


Kasim Khan. ТЬе fact ig referred to by my: 
predecessor in his order of remand; it has not, 
however, been admitted by the respondents 
before me on this appeal. At-the same -time 
I eonsider that it muat clearly be presumed 
that Nazar Mubammed did die before Kasim 
Khan. This fast is noted by *my рге» 
“decozror in his notes upon the arguments 
produeed and it- is quite clear that-its 


‘correctness was not challenged before him. 


I have also questioned Abdul Hakim, res- 
pondent, present before me, and though he . 
does rot admit that Nazar Muhammad 
predeoensed Kasim Khan, he will not aetual- 
ly deny it and pleads ignorance. "I think -it 
is cloar that the fast was never impugned ' ‘by 
вру body until the last hearing before/mé and 
it may be presumed to represent the truth. 
It follows, therefore, that, as Nazar Mnham- 
made actually wrote the dosument, the 
alleged forgery must have taken plaoe in | 
Kasim Khan's lifetime. This is, of course, 
extremely improbable. It would have been. 
highly dangerous for a man in Riaaldar 
Firdars Khan's pcsition to have bad susb an 
audasious forgery committed in the lifetims 
‘of his father. We start, therefore, with an 
initial presumption of the genuineness of the 
Will. . Ан against this, several points are 
argued for the respondenis. The two 
witnesses to the Will are Habib Shah and. 
Ghulam Haidar, Habib Shah isa man, who 
is shown to have been convisted and im: 
prisoned in 1£02 for abetting impersonation 


. before a Registrar, Ghulam Haidar, though he 


is large land-owner and a near relation of the 
parties, was expelled from the Frontier 
Province in connection with a murder sase in 
1913, Now, I do not consider that the sharas- 
ter of these two witnesses is really as material 
вз would at first sight appear. To begin with, 
Habib Shah is the last person whom Risaldar 
Firdaus Khan would have suborned if he had 
really been conspiring to perpetrate a forgery. 
He would have known perfestly well that 
Habib Shah’s eharaeter -would have been 
immediately attacked by any person impugn- 
ing the Will and that the Will would have 
been handicapped from the outset by the 
stigma attaching to one of its witnesses. It 


‘may be added that*Habib Shah himself 


would have been chary of lending’ himself 
again to a fraud of this nature after the 


-Bevere lesson he had received. The previous 
-ohbractcr cf Ghulam KMaicar,in view of: the 
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unfortunate prevalenae. of -murder casos’ 
&mong Pathans, - even of the highest sooial 


standing, is' really 
importance; Оп the other hand, he is exast- 


ly-the person that Kasim Khan would have- 


asked-to witness his Will, 

Another argument adduced by the res: 
pondents is that Kasim Khan appeared never 
during his lifetime to have alluded to this 
Will There is rot, again, very mush forse 
in this sontentior, inasmush as Kasim Khan 
had a very natural motive for sonosaling his 
dispositions. His three sons were all by the 
eame mobher, who was slive, and none of 
them- appeared to have bean outwardly on 
bed terms with him. He doubtless favoured: 
Firdaus Khan in view of the very much 
better position whish ‘he had made for 
himself and the very muah larger income 
which he must have contributed to the 
family resources. The eldest son, Shah 
Sowar, was in the Patwari’s service in 
Balushistan and never got biyond this, 
The youngett gon, Hakim, waa at one time 
in the army, but left it- It ta said that be 
obtained his discharge at his father’s 
request, At any rate, it is olear that 
the sueeers in life of the first and third sons 
was поё іп any way eomperable to that of 
the вевопа, I cannot imaging -anything more 
natural than that Kasim Khan should, dur- 
ing his lifetime, have kept his Will a seoret 
-from his family. Jt is urged, again, that, 
although the Will covers the division of the 
house ‘property, the parties themselves arriv- 
"ed at a private settlement regarding thia 
property at variance with the terms of the 
Will and without, apparentiy, its being msn- 
tioned, 16 ів shown that there was a dispule 
. between them, whish was eventually settlid 
in the Hujra of Khan gahib Abdallah Khan, 
a relative of the parties, The prinsipal 
-witness on this point is one Muhammad 
Nasar Khan. His evidence, in my opinion, 
-is enormously dissredited by tha - fash that 
he is at bitler enmity with the abtesting 
witness, Ghulam Haidar Khan. They had а 
feud over a ‘Will which ousted Muhammad 
Narat Khan in Ghulam MHaidar’s favour, 
eni the latter had *egiven evidence against 
"Muhammad Nasar Khan in a ease. of assault. 
Khan Sakib Abdullah Khan was asked by іп. 
terrogatories the direct question as to whether 


-Pornot the Will was-mentiored on 4haboeoa- - 


igion, but-his evidenco- was -evasive-and non- 
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committal and he earefully avoided a dires 
answer: Oa the other haud, it would: appear 
io me that the digpute itself tella rather 


for than' 'against the existence of the Will. Їй 


is olear that, in that dispute, Firdaus Khan 
claimed the large pacca building which had 
bean left to him under the Will. Thereseems 
no other explanation except the existenss of 
this Will for his having put forward such 
a claim atall, and the fast that he waived 
it for the sake of an amieabls settlement 
does not in any way militate against the 
genuineness of the Will. 

Now, apart from the above eonsideration, 
the internal evidence of the Will itself 
seems to me to raite an overwhelming prae 
sumption that it is genuine. In ona sanse, 
although Firdaus Khan has undoubtedly 
been favoured, itis by по. means an entirely 
one-sided Will The area whish is given to 
cash brother is almost exactly one third 
of the whole estate, although that given to 
Firdaus Khan is angestral and in full pro- 
priatary title, whereas that allotted to the 
other brothers is partly held on mərt- 
gagees! righte. The house property has basen 
fairly equitably distributed, the well land 
has been left joint and a fair provision 
has bsen made for the daughter and the 
widow, It ean hardly be believed that a 
man holding the position of Risaldar Fir- 


-daus Khan would deliberately eommit such 


a sriminal ond audatious forgery as is alleged 
for the sake of sueh а comparatively small 
advantage. The Will itself, is, on the face 
of it, a genuine testamentary dosument, 
Taking oll these circumstances into accounte, 
ecmbired with the fact that it is пож eon. 
eluaively proved to have been written by 
the alleged writer, Nazar Muhammad, and 


-dvtiug the lifetima of Kasim Khan, I have 


no hesitation in holding that the Will was 
duly exeeuted and that it is genuine, 

((1) Thè next point is whether the Will 
is valid by custom. The whole question 
of the power of Will making inthe Pesha. 
war District is an -interesting one, parti- 


-gularly in ‘view of tho progressive findings 


of the highest Court of this Province on 
the. subject. Prior to the oreation of the 
North. West Frontier Province, the tendenoy 


` of the Panjab’ Chief Oourt had  b:en to 


assume that the right of alienation by a 
male: proprietor was unrestricted through- 
cut tke - PoesLawar Diatriet and that this 
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power extended to testamentary bequests, 
In 1905 Mr. Bunbury, the first Jadisial 
Commissioner of the Province, passed a ruling, 
published.as Judicial Resord No. 26.which 
related to the Kamalzai tribe, фо which the 
present parties belong, and in which he 
held that a -propristor in that tribe had 
an unrestristed power of bequest and that, 
even a testamentary disposition of the whole 
of his estate in favour of somplete stran- 
gers was valid. Apart from the finding in 
respeet. of- that partioular tribe, the tenor 
of Mr. Bunbury's*rnling was to raise at 
least, the presumption that the power of 
Will.making was unrestricted „throughout 
the district, He remarked that “among the 
Pathans of he Pesbawar Distriet the power 
of making a Will is universally recognized, 
vide answer (2) in  Lorimer's Customary 
Law, and has been established by innu- 
merable jndieíal deeisions." Нә also remark- 
ed that "speaking generaly, the dominant 
feature of Pathan ownership of ancestral 
property in the Peshawar D-strics is its 
absolutism, and it is this feature which 
chiefly distinguishes it from ownership of 
ancestral property in the Punjab.’ That 
ruling stood the test of seven years and 
was invariably followed by Oourts in this 
‘Province. n 1913 Mr. Barton published 
his: frat ruling (No, 59) whieh marked a 
departure from the hitherto astepted вахс- 
law. His ruiing referred spesifcally to 
‘the Khalil tract, and he held that in ita 
_proprietor had not an absolutely unrestricted 
power of béquest, The restrictions which 
“he laid down were that a proprietor sould 
“nob disinherit an adult son exeept for 
disloyalty and that he sould not disinherit а 
minor son at all. Once this proeess of im- 
‘pugning the “absolutism” of Pathan proprietor- 
‘ship and of testamentary power in the 
Peshawar District had һәсир, it was devolv- 
геа by в series of other rulinga in each 
‚саве to a particular tribe, bn& implying 
generally that the principles adopted were 
win acsordanee with generally prevailing 
,Sustom. In Jndisial Record No. 62 Mr. 
“Barton held that among Muhbammadzais a 
-proprietor sould not will away his prope 
„eriy to his: widow. to the exclusion of his 
,Bon. In Judicial Record No. 66 he held 
, that in the Dandzai trast while a Will was 
.,valid when made in favour of near relatives, 
zt was inyalid when in favour „of a step. 
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not be denied that the general publie 
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mother, Mr. Barton in that judgment went 
into the eustom of Wil-making. among, 
Pathans as ha sonosived it t have davelop-; 
ed. In Judisial Record No. 68 Mr. Dobbs, 
another Judicial Commissioner, travelled futi 
ther than any Oourt had hitherto done. 
from the general position taken by Mr. 
Bunbury in 1205, Ha held that among 
the Razar tribe a father had no. ‘power to 
vary the eustomary shares of his sons in 
his estate. It may be added, however, that- 
Mr. Dobbs found that the Валаг tribe had 
in this гөврзе a very special custom,- No 
other ruling has gone as far as this-one 
in respect of restrietions upon Will-making 
and it may be said to represent the ‘high 
water mark of the tide of re. action against 
the sshool whish believed i in "the absolutism” 
of Pathan ownership. In Judisial Record 
No, #8 Mr. Barton, dealing with the ques- 
tion of customary restristions upon the 
power of testamentary bequests, laid down 
the important principle that when restrietiong 
were alleged, the onus of proving that a 
Willexceeded the limits allowed by eustom, 
lay upon the person challenging the Will, 
In the partioular case he held that where 
a small bequest only had been made, and 
where this b:quest was a perfectly equitable 
one, it eculd not be ssid that sny eustom- 
ary restriction had been exceeded, Wenext 
eome tothe very important judgment, Judi- 
sial Resord No. 98 of 1917, whieh relates 
again to the Kamalzai Tappa, with whish 
we are now coneerned, Mr, Barton there 
reiterated the prineiple that a father sould 
not disioharit an adult son exsept for dia- 
loyalty, and that he could. not disinherit a 
mincr воп at all. We are, therefore, left 
in the position Liat cs regards Will-making 


in general and in particular.in the Kamal. 


z»i tribe, an owner, who has sons, can 
make a Will subjset to two known restric- 
tions, (а) he cannot disinherit a minor son, 
and (b) he eannot disinherit an adult son 
exeept for difloyalty. 

The first question is whether there are 
other restristions bsyonud tho:e which àre 
now established by thia series of resorded 
None are actyliy,orcved. Itean- 
has, Я 
to a curtain extent, regarded with &ppre- 
hension the apparent divergence of view 
taken by Judisial Commissioners of this 


Province upon the prineiples underlying the 
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power of testamentary disposition in the 
Péshawar District. ‘That. divergense indead 


is à real one, for, apart from the question of ` 


Bpesial tribes, there is no doubt that Mr, 
Bunbury and Mr, Barton regarded the whole 
theory.of Pathan ownership from different 
angles of view, Ithink-it may be said that 
Mr. Barton was impressed with the fact 
that his' predecessor in making the very 
definite and very wide rule, whieh he laid 
down in Judieial Record No. 26 of 1995, was 
erystallizing a mere phase of progressive 
custom as recorded in the year 1897 and 
that, as & matter of fact, custom had not 
then arrived at the point whieh it was 
alleged to have reashed. He remarked in Judi. 
‘cial Record No, 66 of 1913 that “it is almost 
iüeoncéivable that a general custom of 
testamentary bequest existed before the 
‘British regime, and that Wills, if made, could 
ave been enforced.” This view, no doubt, 
i8 ‘perfectly correst. 1t stands to reason 
‘that. when tribal organizations are holding 
‘the boundaries of their territory by armed 
force against their neighbours, alienations to 
outsiders would neither bs tolerated nor Ъз 
eapable of enforaement. Ап  unrestristed 
power 8f alienation during an owner’s life. 
time must go hand-in-hand with his power 
to make such an alienation taking effect 
after his death. It may also be said with 
eertainty that the praetioe of Will-making in 
any country in the world presupposes that 
ihe eommunity has for some time enjoyed 
а permanent and comparatively peaceful 
home, and .has lived under settled condi- 
tions, : The Pathan sommunity of the Pesha- 
wat Distriet’ representa tha result of a 
migratory invasion, and this invasion is of 
comparatively. recent date when sompared 
with the eommunities domieiled in Western 
Europe, indeed with thote domiciled in other 
parts of India, There is evarying, therefore, 
to ba said for Mr. Barton's view that the 
practise of Will.making in the Peshwar Dia- 
‘trict ia of eomparatively reseri date and 
that it must be regarded as a growth, In 
‘other “words, we are certainly facad with e 
eastom which not only has developad in the 
"past, But -ie developing and will aontinue to 
‘do во in the future, Settled eonditions have 
-besn introdused and"a tribe is no longer 
‘obliged for the sake of its own safety, and 
“indeed its national existenee, to sasrifiee the 
‘freedom of every ono. of its members to the 
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intereste of the eommunity as a whole. 
There are also elear indieations of another 
factor, which is influsneing public opinion 
and, as remarked by Mr, Bartonin Judisial 
Record No. 66, “eustom is mere erystalliza- 
tion of publie opinion in matters effasting the 
social and esonomic life of a community,” 
This factor is the general desire among 
Pathans to adopt, wherever possible, the rales 
of Mubammadan Law. It has been estab- 
lished that the whole Pathan sommunity of the 
Peshawar District normally follows its own 
eustom in preferense to Muhammadan Law, 
Bat we find continual attempta on oczasions 
when this custom is being codified or embodi- 
ed in ease-law to introduse features borrowed 
from Muhammadan Law. This is clear. from 
Answer No. 93 in Lorimer’s Customary 
Law and is commented on in the preface to 
the same reaord. In Answer No. 98 oertain 
tribes stated that a moribuud person could 
not dispose of more than one-third of hia 
estate by bequest. This is the proportion 


: allowed by Muhammadan Law. The same 


thing is noticed in Jadicial Record No. 85 
where it is remarked, "as civilization. pro- 
gresses, the east iron rule of dercont in tha 


‘more advaneed tribes suffers a slow process 


of disintegration, and there is no doubt 
that the 1esulé has been that a prastica’ of 
testation is being evolved in many parts of 
the frontier and, in partisnlar, ia communities 
where the influense of the shariyat is most 
strongly felt," | Now, I think it must be cate- 
gorically stated that in dealing with a eustom 
which 1з in course of natural development 


“and expansion, itis judisially unsound and 


indeed impossible that  case.law Should 
attempt to step in and eryatellizs for all 
time the eustom which exists at any parti. 
cular staga of that development more than 
at any other. Oourts have no authority to 
‘arrest the development of eustom any more 
than to arrest the marsh of sivilizvtioa, It 
is a proved fact. that at some time, at any 
rate prior to the advent of British rule, the 
sustom of Will-making did not ехічу at all. 
Tt may also ba taken as established that at 
the present moment the prastiss of Will- 
making existe. But that it is, at any rate, 
among certain tribes and especially in the 
Kamalzai Tappa, limited by eertain rostris- 
tions, Bat without overwhelming əvidənse 
to the contrary, the presumption la. that 
résbriolions will tend to besame less rather 
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than mora, So far from eonsidering that 
restrietions additional to those already laid 
down oan be presumed on are likely to some 
to light by inquiry, I am inslinel to think 
that thesa reatristions themselves - will, in 
eourse of tims, disappear. So far as regards 
the present cass, there ia nothing to show 
that these restrictions hava yət disappeared 
and therais no donbi that the restristion 
material to the present suit mast bə sone 
sidered to be in existencs, In other words, 
Kasim Khen воп not disinherit any of hia 
sons (in tha present casa the sons are all 
adults) exeapt for disloyalty, 

No disloyalty is alleged, and i! is arguad 
for the respondenis that the Will disinherits 
Shah Sowar and Abdal Hakim fron all the 
testator’s- aneestral property, The distino- 
tion between avesstraland acquired property 
is made in Jadicial Resord No, 98, which 
has been taken аз а guide ia the present 
:guit, It is remarked ia that judgment with 
regard to the recorded opinion of leading men 
of the Kamalzai Tappa that “a distinction is 
drawn betwesn ancestral and sell-acquired 
property aud ib is asserted that property of 
the latter kind may be disposed of by Will 
or otherwise without avy kind of limitation.” 


The effect of this is not to impose en 


additional restriction upon the tegtator’s 
power but to enlarge them by giving him 
absolute freedom with regard to self-asquirsd 


property. Tho argument of the respond. 
ents, therefore, rests on the assumption 
that the restriction established upon a 


teatator’s powers with regard to anses*ral 
property must ba sonstraed strictly to its 
letter, Thera is, in my opinion, not the 
least justification for this extramo view. 
We are not dealing hero with tha phraseslogy 
of a partieular olau:e of codified law bat 
with an underlying general  prixcipl> 
Pashed to its logical eonelosion, the adop- 
tion of the respoadent's theory would wean 
that ifa man ownad one aere of anocostral 
property and 1,020 вегәз of a:lf-acquired, 
and biqaeatbed the latter to ons son and 
tbe former to another, be, would be "dis. 
- inheriting" the son to whom he had allotted 
1,000 asres, It 1з porfeatly slear that we 
‘must sonstrue the restriction equitably and 
-by eommon sense. In tke presant onse, 
if the self-acquirad properiy had been held 
оп а, pure proprietary title, the shares be 
queathed would- have- bub little differed from 
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those to whioh tha tons woald hava mueseed. 
el-by .intestasy. Is is true that Firdaus 
Kehan has been favoured in the present ease, 
but he has not been favoured in ary іп: 
equitabla ` or exaggerated mannar. То das- 
eribe the disposition as ‘‘disinheritanse” would 
ba almost fantsstis. I hava no hesitation 
in saying that thera is in the present вазе 
no question of disinheritansa аё all. There : 
has merely been в division of the whole estate ` 
whieh is neither gros:ly, unfair or ia the 
least unnatural, The testator had good reason 
to favour to some extent his moat suesessfal 
воо, but in doing so he made ample provi- 
sion for hia other sons and acted on & reason: 
able and ensrefully thoaghi-cut- prinsiple. 

Y hold, therefcre, that the Wil of the 
9nd of Oclaber 1917 was a genuine one 
and that it was valid by eustom, ard that 
the testator did not in it exceed the re- 
stristions imposed upon his powers by castcm, 
On the above findings the preaenb suit must 
fail, I, therefore, acespt this appeal and 
dismiss the suit of the plaintiffs with costs 
throughout, 


N.H, Appeal accepted. 


PATNA HIGH COURT. 
APPEAL FROM ÁpPELLATB DEoRkES Nos. 315, 
525 ano 626 or 1920, 
January 4,1922. 
Present :—Mr. Jostica Das and — 
Mr. Jastiee Adami, 
BALKI LAL —DzrenpANT— ÁPPELLANT 
varsus 

SURENDRA NATH RAYC--PLAINTIFJ— 


R SSPONDENT. 
. Receiver—8Gwit for rent accruing prior to appointment 
—Chota Nagpur Tenancy Act (Beng. Act V1 of 1908), 
s. 177, applicability of — Rent-suit — Tenant pleading 


right to receive rent in third person, 


A Receiveris competent, and is infact the only 
person, to sue for renf accfuing due prior to his 
appointment. ` 

Ganpati Singh v. Bachi Ojhain, 42 Ind, Cas, 785; 
(1917) Pat 311, distinguished. 

Where, in a Tent- suit, the tenant alleges payment 
to some third person, he must, to attract the. provi- 
Wiens ef Beobien 177 of the Chota” Nagpur Tenànéy 
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Act, establish that the right to receive payment was 


-claimed by or on behalf of the third person. A mere: 


allegation to the effect that that third person was 
‘entitled to receive payment would not bring the 
‘section into operation, ie eae oe 
Appeal from a‘deeision of the Judioial 
„Ооттіёвіопет, Hazaribagh, dated the 10th 
January 1920, sonfrming а déeision of the 
-Daputy. Coleotor,. Hazaribagh, dated the 
-13th Septembar:1918, ` - s 
< Mr, Rat Guru 
lant. ОЕ T PE 
Mr. Hasan Imam. (with: him Messre, 
:Jalgobind Prasad:Sinha and Sivanandan Roy), 
‘for the Respondent, : Ч SC 
EUR es - JUDGMENT. Mgs 
s- Das, J.—These appeals arise out of suits 
ciustituted by the respondent Surendra Nath 
Roy who was appointed: a Rec.iver in a 
‘gertain action before the learned Sabordinate 
Judge. ER zo me s 
. Two questions arisa in. appeal, first, 
· -whether the Receiver: was eompetent to sue 
in respect of rent which had asarued due 
prior to his appointment, and, secondly, 


Saran Prasad, for the Appal- 


whether the Court below. was bound to add - 
.&' Person эз party defendant to these rent : 
the tenants paid. 


. Baits to whom. it is alleged 
` rentin good faith. | 


The action in which the Reseiver was 


-appointed was ‘an  astion between the 
. auction- purchaser and.the infant son of 
ithe previous landl:rd - whose estate 


„мав purchased by the. anetion-purahaser. 
It seems to me that the Receiver was the 
only person who could sue. in. respest 
of rent whether it aeerued duo prior to his 
appointment or subsequen$ to his appoint- 
.Aent. lf he was not the person who was 


entitled to-bring these suits then there was по - 
of the- 


other person, because the title 
auction-purshaser was disputed by the minor 


son of the previous landlord acd ths title - 


of .the minor son’.wasitee!lf disputed by the 
_auction-purchaser, There: are развасез · in 
Woosdroffe’s book on Rece'vars whieh clearly 


‘establishes the proposition on which the 
respocdents : rely. The. learned Vakil 
relies upon Ganpati Eingi v. Sacht 
;Ojhdin (1). That was a oase which waa 


desided on its twn*fasis and I am not 
‘prepared to.take tae viaw. that that case 
must decide the dispute batwesnthe parties 
in this ease. |. ^ o г : 


e 


й) 42 1nd, Cas, 1755; (1917) Fat, BI, — «2 Ш 
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<i: Phe -otly other point is whether the 
,.léarned ‘Subordinate Judge was bound to 
make the minor son of the previous propristor 
to the astion. The defendanta 
took the plea that they paid the rent in good 
faith to the previous landlord. The lsarned 
‘District , Judge has come to the eonelusion, 
first, that there was no evidenae that the rent 
was paid, and, gesondly, that if it was paid ih 
was rot paid in good faith, Section 177 of the 
Ohota Nagpur Tenancy Act applies when a 
right is claimed by or оп behalf of a third 
.person. In this case it is not suggested that 
the right to receive payment was claimed 
‘by -or on behalf of the third person. It ig 
quite true that the tenants took tha plea 
that this third person was entitled to reasive 
the rent, but that does not bring into operation 
section 177 of the Ohota Nagpur  Tenansy 
:Àet. In my opinion the daaeiaion of tha 
learned Distrist Judge: was right and must 
ba affirmed,” I would dismiss these appeals 
with sosts, 
Anasi, J.—I agreo, 
Аррғаїѕ dismissed, 
Х.н, 


LAHORE HIGH COURT, 
Secos» Олт, Appran No, 1643 or 1921, 
March 23, 1922, i 
| Present : — Mr. Justise Abdul Raoof, 
CHANDU LAL-—PrAINTIFF—ÁPPELLANT 
versus 
DAULAT RAM ayp orangs—Deraypants 


— RESPONDENTS, 
Registration Act (XVI of 1908), ss. 17, 40—Rvi. 
dence Act (I of 1872), в. 91— Partition — Document 
evidencing partition — Registration —Oral evidence, 


~ A document which is intended to be the evidence 
‘of a partition effected between the parties thereto 
requires registration under section 17 of the Regia. 
tration Act and, if unregistered, is inadmissible in 
evidence with reference to the provisions of aection 
49 of the Act. [p. 862, cols, 1 & 2,]3 93g 

Ram Das v. Nadir Shak, 69 Ind, Cas. 60% 11.1, J. 
“99, Amar Nath ӯ. Khudu Mal, 58 Ind. Cas, 198; 98 P. 
L. R..1920; 83 P. W. R. 1919, Upendra Nath Banerjee 
у. Umesh Chandra Banerjee, 6 Ind. Oas 846} at p. 347; 
12 С. L, J. 25; 16 0, W, N. 876, Gurmukh Singh 
^v. Pollo, 120 P, В, 1894, Buta Singh ү, Gurdit 
Singh, 10 Р. Б. 189^, referred to, 
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2 Where such a document is inadmissible in evidence 
“oral evidencs as бо the terms of the contract con- 
‘tained therein is shut.out by seotion, 91 „o the 
‚ Evidence Act, [p. 862, col. 2.} 

Second appeal from a desres of the 
Senior Subordinate Judge, Firat Olass, with 
appellate powers, Ludhiana, dated the 28th 
.April 1921, reversing that of the: Munsif 
‚ Sseond Clas’, Samrala District Ludhiana, 
bu the 13th January 1921. 
2 Bakhehi Tek Ohand, for the Appellants. 
"Mr. Jat Gopal Fetht, for the Respondents. 


. JUDGMENT.—This was a suit for the 
.reeovery of possession over a deorhi, marked 
„jim on. the plan. The Trial Oourt decreed 
.the suit and the lower Appellate Court 
‚ has dismissed it. Tbe plaintiff has, therefore, 

- some up in second appeal to this Court. 
`The following facts will diselose the nature 
of the queations that are to be decided in 

‘this second sppesl :— 

>The properties marked "ай, be, îm, dal, 
"mim and two tawelas were purehased jointly 
at an auetion sale on the 27th November 

1917, for.Ra. 1,700 by three persone, namely, 

Chanda Lal plaintiff, Bansi Ram father of 
the defendants, Daulat Ram and Mul Raj. 

An oral partition is said to have been made 

on the 16th February 1918. According 
to the plaint the agreement by which the 
partition was effested was subsequently 
redused to writing. Acsording to the plaint 
the dosument was written after three days, 
namely, onthe 19th February 1918, and 
acssording to the defenee the dosument was 


- written on the same date immediately after. 


the oral’ partition had been effected, The 
plaint stated that the properties alif, yim and 
dal by the oral- partition fell to tho lot of 
the plaintiff and that immediately possession 
was delivered to hiw; thatthe rest of the 
properties fell to the lot of Bansi Rim and 
'Kishna Jat and that the plaintiff. enjoyed 
"possession over the deorht marked jim for 
‘about fifteen months when he was. forsibly 
~ dispossessed by the defendants. 

'"" The defendants resisted the euit on the 
Allegation thas the‘ deorh? jim had been 
“allotted ‘to their father Bansi Ram and that 
they were in possession of it in acsord- 
-anco with the partition. The defendants 
. farther‘alleged that.the partition was effeated 
by. a written dosument.and that the plaintiff 
was not entitled to produce oral evidence to 
“support his claim, - : 


. [19:9 

Tha Trial Court held that the partition 
‘deed was sompulsorily registerable under 
section 17 of the-.indian Registration Ast 
“and for want of registration it -was inadmis- 
‘sible. iri evidenee with referenee to «the 
provisions of gestion 49 of the Act. -It; 
however, held that the plaintiff was entitled . 
to produse oral evidenee to "prove the 
partition and that the evidense adduced. on 
‘his behalf established his title $o “the 
deohri, І 

In appeal by the defendants , the fonet 
Appellate Court agresd with the ‘Court, of 
first instanca in holding that the. dosument 
required registration and that it was in- 
admissible in  evidense. It, however, 
disagreed with -the Trial Oourt as to the 
admissibility of oral evidenae to support the 
alleged partition and dismissed the suit of 
tke plaintiff for want of proof. 5^4 


In second appeal it has been sontended 
by Mr. Tek Chand, the learned .Advosste 
for the plaintiff-appellant, that the document 
was not а partition deed, bus it was merely 
a. memorandum of the oral partition 
and, therefore, did not require regigtration. 
It was also argued by the laarnad Advosata 
as a corollary to the above argument that 
as the partition was еза verbally · oral 
evidenee was admissible to prove the said 
partition, He reliel.on the eases. of Ham 
Das v. Nadir Shah. (1) ‘and Amar Nath v. 
Kiuiu Mal (2) in eupport of his argument 
that a mere recital of an aasomplished partition 
in & document did not make the document 
compulsorily registrable under sestion 17, af 
the Aot. Mr. Sethi, on the other hand; has 


contended that from the зовано он 
of the partition agreement and from, -the 
"surrounding cirenmstanees of -the 


-ease it is olear that the intention of the 
parties was that the dosument should be the 
.only repository and. appropriate. evidenee of 
‘the partition and as the. deed газ: not 
registered it wae not. admissible: under 
section 49 of the Registration Ast to establish 
ithe faet that the property was so partitioned 
with the result that section 91 of. the 
.Bvidenee Aci excludtd coral evidenee іп 
uppat of the transaction, He hag relied 


(1) 69 Ind, Cas. 608; 1 L, L. J. 1.79, 
, (2) 53 Ind, Oas. 123; 23 P. L, В, LI вр. т. 
В. 1919, ; "n 
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en: .Upendra Nath Banerjes v. Umesh Ohandra 
Baner ee (8) in support of his sontention, 16 


was held in that ease that “а deed by whieh 
the partition of the immoveable property is 


effested ог whioh” deelares sush a partition ` 


previously effeated by the parties, is eom. 
puleorily registrable under alausa (b) of the 
Registration ` Ast.” The question to be 


decided, therefore, is whether it was intended . 


by the parties to the partition agreement 
that the dosument was to serve as the 
repository of the arrangement arrived at by 
them, · The dosument begins with the usual 
expression found in formal documents, mayan 


keh Bansi Ram різ" Thakur Das etc., eic.and enda. 


with the usual expression to be found in 
formal deeds: lehaea yeh ikrar nama likh diya 
hat keh sanad rahe, 
executants and is witnessed by two witnesses. 
The. whole sontext of the dosüment shows 
that it was iotended to be a deed of partition. 
The eontents of the dccument leave no room 
as to the intention of the parties and may 
be reprodueed to bear out the view that I 
have taken :— : 
^Magan ki Bansi Ram pisr Thakur Das, 
Ohandw Lal pisr Badawa Ram sab Brak- 


man; wa Kishna walad Wasira Quam Jat 


Hindu saknae Samrala, Tahsil Samrala, ke 
mugirran hain jo М muchiran ne  makanat 
ba tafsil гай sarkari makul о bazarta nilam 
muwarrikha 27th November 1917 ba ivaz 
mubligh 1700 rupaya ham har seh hissa- 
daran mangur ho chuka hat aur rupaya da- 
khil Khazana Sarkar kar diya дара hai 
woh ab-ham har seh hissadaran ne bahamt 
taqsim`is tarah par kar liya hai—yake makan 
rihayashi: js men, Naib Tahsildar Sahib Sam. 
rala abad the ma batthak yo ke kucha am 
men hat wok bı qabza muchir Bansi Ram 


wa дорат makan bila Sagf maruf kohna ie. 


kt ek diwar bar janib-c-gharb pukhta hat ma 
deorht bila sagf wa malba durida ba qabza 
Mushir Ohandu Lal, soyam makanat har do 
tavelajat ba qubra muzhir 
liya hat au” apna -apna -qabga har sek hissa- 
. daran nekar liya hat kisi gism ka’ tanaga 
баба makanat ke -ham har se ‘hissadaran ka 
nahi raha hai. Agarfsot shakhs hissadar har 
seh hissadaran men 26 kisi qism ka: babat 
makanat-io-ks tigsim shuda ho chuke hain 
aur apna арпа qabza kar liya giya hat mutriz ho 


(8) 6 Ind, Ons, 846 at p. 847; 12 O, L, J. 26; 15 0, 
W, N. 875 . Р | | 


It is signed by ‘the | 


Kithna Jat kar. 


OASES' 
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да 1o woh’ kissedar mubligh tin saù rupaija 
harjana ke dene ka asimmevar hoga, ‘likata 


yeh iqrarnama МИЁ diya had ki sanad rane. 

Mwwarrisha 19 February 1918, 

(We, Bansi Ram, son of Thakur Das, aad 
Ohandu Lal, son of Badhawa Rim, caste’ 
Brahmio, and Kishna, son of Wazira, easte 
Jat Hindu, residents of Samrala, do hereby 
deelare as follows: 

We, the three eo-sharers, have now divid. 
ed among ourselves the following houses, 
being Government жаен} property with respect ` 
to which auction-sale dated the 27th Novem- 
ber for Ri. 3,700 has been confirmed in 
favour of all three of us and the money has 
been deposited into the Government treasury; 
(1) Residential house which was occupied by 
the Naib-Taheildar of Samarala, with a batthak 
in a publie kucha has been allotted to -me, 
Bansi Ram, (2) unroofed house known a8 
kohna having one of its walls to the west 
built of pacca masonry with an unroofed 
deorhi and debris to me, Chandu Lal, and (3) 
two stablesto me, Kishna Jat, we have taken 
possession of the properties allotted to us 
respectively. We have been left no dispute 
whatsoever with respest to the houses, If 
any of ts, the three oo-sharers, raises any 
sort of objection with respect to the houses, 
which have been divided and taken posses. 
sion of by us respectively, he shall be liable 
to pay Re. 300 as damages. 

Hence, we have drawn up this agreement 
so that it’ may serve as authority, 

Dated the 19th February 19:8.) 

. Mr, Tek Ohand has argued that the objeot^ 
for which this document was exesuted three. 
days after the oral partition was to provide 
a penalty for the non-performanee of: the 
oral agreement, and he relies upon the 
following elause contained in the deed ; 

Agar hot shakhs hissedar har seh "hissedavan? 
men se 13% qism ka babat makanat јо ke tagstm 
shuda ho chuke hatn aur apna apna qabsa Кат” 
liya giya hat mutriz hoga to woh hissedar mub. 
ligh tin sau rupaya harjana ke dene ka zimmewar ` 
hoga. d : 

“The gist of his contention is that the 
statement contained in the deed as to the 
partition ‘was -a mere resital of the facts 
relating to the oral partition for the purposes ` 
of the covenant as ө: ће payment of money . 
in case of a breach of the contract. In 
the case of Gurmukh Singh у. Pohlo м) % 


(4) 120 Р. R, 1894, * 
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similar question srase with reference to a 
deed of exchange and it was desided in, 
that. ease that “оп somsideration of- the. 
` dosument ав а whole it was elear that it 
was not intended by the partiés to ba merely 
a. resital-of a completed exchange with an: 
agreement. for payment of money as a. 
penalty, but was intended to be the instru-, 
. ment svperseding and embodying the- oral. 
bargain which nesessarily  preoedes every 
sush contract, and, therefore, required re- 
gistration.” In tke case of Butz Singh v. 
Gurdit Singh (5) under somewhat similar 
cireumstances the agreement of partition was 
held not to be & mere recital of a previous: 
oral oontrast and the document was held to 
be aompuilsorily registrable, 

It is not nesessary to multiply authorities, 
on this point, besause eash case must ba’ 
desided with referenca to the particular 
eireumstances of its own. After considering- 
the document as a whole I have not the 
least dcubt that the document was intended 
to be the evidence of the partition effected 
between the parties. 

Mr. Tek Chand hes laid great stresa on 


the following expression ia ihe: docu- 
ment, namely, “bahami ѓадзіт is tarak 
par har liya hat apna apna абга har. 


ssh hirsedaran ne kar liya hai kisi qism ka 
tanaza babat.makanat ke hame har seh hisse- 
daran ka nahin raha hat,” and has argued 
that inasmuch as this referred to what had 
already taken place it mus} be aonsluded 
that the dccument was intended to contain 
a mere. resital of an aecomplished faet. 
This argument, in my judgment, has no forae, 
because eommon experience shows that 
almost all dosuments are drawn up in this 
manner and the verb in the past tense is 
usually employed simply with the objest of 
making it clear that the thing mentioned in 
the document was an assomplished faat. It 
conveys the idea that the sontraet entered 
into between the parties has actually taken 
plaee. . The document, in my opinion, required 
registration ard being unregistered wan. 
inadmissible in evidence with referense to 
the provisions of section 49 of the Registra- 
tion Aet, The дөзівіоо of the question ss 
to the inadmissibility of oral evidenee to 


` prove the terms of.the eontraot embodied.in . 


- (6) 10 P, R. 1866, 
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.the document depends проп the trus sons 


Sirusiion of ssstion 91 of the Eyidenss Ast, 
That seation provides that “‘whou,the terms: 
of & a»ntrac*, or of a grant, бр of any other 
disposition of property, have bsen- reduced 
to the form of a document, ani in.:all 
савэв іп whish any matter is. required. 
by law to be redused to the form of ё. 
document, no evidense shall bs given im 

proof of terms of euch sontract, grant or | 
other disposition of property, ос of such 
matter, except the document iteelf, or seson- 
dary evidence of its contents in casas in 
which sasondary evidense is admissible under: 
tha provisions  hereinbsfore contained." 
Now, it is manifest that the terms of the 
contrach in this case hava Безп reduced to 
the form of а dcoumant. The docüment 
itself, therefore, воп11 have been given in. 
proof of the terms of the eontrast, bat,-as 
already held, it eannot be admitted in evidenae 
for want of registration. The evidensa as to 
the terms of the contrast is, therefore, inad- 
missible under section 91. 

Mr. Tek Ohand in the last resort ooa- 
tended that his olient was at least entitled to 


‘a joint possassion over the deorhé in dispu'e 


if his oleim to ап éxsluiive pdssaszion-could. 
not be recognised.. This olaim, however, was 
not pat forward iù the Courts below and I: 
do not think I would be justified in allowing} 
the plaintiff to aes по, for the firat time in: 
second appeal, a new plea, If the plza had: 
been raised in the Courts -below.the defend-. 
ants possibly would have ‘met it on various. 
grounds. -In that case it would hava been: 
neseseaty to adduse evidence in support of 
the defense, I am not, therefore, disposed: 
ta entertain the plea. Hoe has also contended - 
tha& his. elisnt chould -ba granted a desreg 
for possession on his *possessory title, аз Бе; 
had been in possession for eonsiderable time 
before he was forcibly dispossessed by. the 
defendants, The desision of this plea also 
must rest upon evidenee and, -therefore,. it 
eannot be allowed to bə raised im second. 
appeal. . 
The result is. that. the, appeals faila. and is. 
dismiesed with coats, 
Z. К, ge e 
* Appeal dismissed, 
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- OALOUTTA HIGH COURT. 
APPEAL Еном APPELULATE Dacnms 
No. 1608 оғ 1921. 

К May 1, 1922, А 
Present :—Justice Sir Asutosh Mookerjee, Kr., 
and Mr, Justies Chotzner, 

SARAT CHANDRA SEN—DzrANDANT— 
| APFELLANT 

versus 


RAJKUMAR MOOKERJEE—Prawier— 


Rusronpunr, 

Arbitration —Award— Institution of suit pending 
decision of arbitrators—Remedy of detendant— Civil 
Procedure Code (Act V of 1903), Sch, 1T, paraa. 14 (o), 
18, 20, 21, А 

Where, for the determination of a controversy 
between the parties, two competent tribunals are 
available, the Court and the arbitrators, and the 
plaintiff chooses the latter bùt in faot has recourse to 
the former, it is not open to the defendant to 
enforce specific performance of ihe contract or to 
plead the contract as a conclusive barto the guit, . 
but the defendant may apply to the Court to stay 
the suit in the exercise of its judicial discretion, so 
as to enable either of the parties to obtain a decision ` 
from the arbitrators, When the Court is apprised 
that the suit has been instituted in contravention of 
an arbitration agreement the. Court has thus a discre- 

tion to stay the suit. The burden lies upon the 
` plaintiff to show.that some sufficient reason exists 
why the matter should not be left to be decided by 
the arbitrators and not onthe defendant to show 
thet no such reason exists; it is the prima facie duty 
of the Court to act upon the agreement between the 
parties, [p. 864, cols, 1 & 2.] i 

Dinabandhu Jana v. Durga Prasad Jana, 51 Ind, 
Сав. 80; 46 О. 1041; 29 O. L. J. 899; 23 C. W. М. 716, 
Ram Prosad Surajmull v. Mohan Гаї Lachminarain, €O 
Ind. Cas. 893; 47-0. 752, Doleman (^ Sons v. Ossett 
Corporation, (1912) 3 K. B. 257; 81 L. J. K, B. 1092; 
107 L. T. 581: 76 J. P. 457; 10 LI Œ. В. 915, Appavu 
Rowther v. Keeni Rowther, 42 Ind, Саз. 514; 4l M. 
- 116,83 M. І, J. 177; 6 L. W. 248, Jokiram Kaya v. - 

Ghaneshamdas Kedarnath, 61 Ind, Cas, 880; 47 O. 
849; 26 C, W, N: 62, referred to, s 

As. soon as a suit is instituted pending 
arbitration proceedings, the arbitrators lose their 
authority. lf the defendant still desires that the 
controversy- should be  décided by arbitration, 
he-,must endeavour to obtain a stay of the suit 
by an appropriate application under paragraph 18 of 
the Second Schedule to the Civil Procedure Code. 
If the application is refused by the Court in the 
exercise of ita discretion, the remedy*by arbitration 
ceases to be'available, Ifthe suit is stayed, two 
possible contingencies may require consideration: 1f 
the ‘prbitrators have not yet made their award, they 
are freé to bring their proceedings .to э termination 
and make an award in accordance with law, Ifon 
the other hand, the srbitrators have made an award 
after the institution of tke suit the award cannot 
be pleaded as an effective bar to the suit, The 
award so made, should be brought up before the 
Court ‘under paragraph 20 of the Second Schedule to 
the Qivil Procedure (одо, the, Cour will refuse to 


` enforce it indérparagesph 21,read with paragraph 14: 
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(c); and aa the award will thus stand cancelled, because 
made without jurisdiction, tha arbitrators willbe eft 
thereafter to resume their proceedings on le 


' basis of the original reference. [p. 865, cols, 1 & 2.] 


Appeal against a desree of the Subor- 
dinate Judge, 24.Parganas, dated the 20th 
May 1921, reversing that of the Munsif, 
Sealdah, dated the 29th May 1919. 

Babus Manmatha Nath — Mukeijeo 
Pannalal Ohatierjse, for the App:llant. 

Babu Rupendra Kumar Mitra, for tha 
Respondent, 


ard 


JUCGMENT,.—This is an appeal by the 
dafendant in a anit for recovery of possession of 
land upon establishment of title, The plainte 
iff and the defendant ara ownera of adjoining 
paroels and the controversy between them 
constitutes a boundary dispute. On tha 
19th May 1915, they executed a deed of 
agreement and referrad the matter in dispute 
to three arbitrators. The arbitrators held an 
enquiry, and on the 4th November 1917, ora 
of them announced a degision whieh was 
signed only by himself and was unfavour- 
&bie to the plaintiff, Oa the 8th Maroà 
1918, the plaintiff, commeresd the present 
litigation to estsblish his title and to enforca 
his claim. Тһе arbitrators were not appris3d 
of the institution of tha вої, and on the 
8Cth March 1915 they published their joint 
award. The defendant;who dil not receive 
notice of the suit tillthe 4th April, entered 
aspsaranca on the lith April and filed 
his written statement on the 26th April 
Amongst other doefencar, ha urged that 
the award was a bar to tha maintenano: of 
the suit. Tharanpon the following .issies 
were raised; . 


1, Has fha plaintiff any title to 
laud in &uit ? . 

2, .Dvesthe disputed land appertaia to 
holding No, 161? 

8, Is the suit barred by law of limita. 
tion P . 

4. ‘1s the plaintiff's suit barred by the laws 
of estoppal and aaquiessenas P А 

5. Is the suit maintainable under the 
law ? . 
6. Is the award made by the arbitrators 
in suit void and 


tho 


inoperative P 
7, То what relief, if any, is the- plaiat- 
iff entitled ? Wa eho te 


i 


E 


' Thé Trial Court held, on “the authority of 
- the decision in. Ram Ohandra Pal v. Krishna 

Lal (1), that the plaintiff was not competent 
to resile from the agreement to refer to 
arbitration and that-the award was not 
void and inoperative, The Court also investi: 
gated the enge on the merits and finally dismiss- 
‚ ed theelaim. Upon appeal, the Subordinate 
‘Judge : held thàt.as soon as the suit was 
instituted, the arbitrators , became functi 
officio and the award таз soncequently in: 
valid. On the merits, . he held 
the plaintiff, had established his title 
as found by the Commissioner, and in this 
view: he decreed the slaim in part, 
the present appeal, the defandant has son- 
tended .that the award was not void and 
must be. deemed operative, till af any rate 
the plaintiff shonld - establish 


vitiated by corruption: or miseonduet, The 


tbat. 


On" 
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that the^ 
proceedings of the arbitrators had been. 


plaintiff has argued, on the other haud, that’: 


paragraph 18 of the Sesond Schedule to tho 
Civil Procedure Code of 1908 shows that 


the only remedy of the defendant, if any, - 


‚ was to apply to the Court to. взу the 
' suit, and that ав he did not take recouree 
" to the procedure preseribed, the suit could 
be deemed barred by the award. 

The true-effect of paragraph 18 has bien 


considered by this Oourt.in three recent. 


cases. In Dinabandhu Jana v, Durga Prasad 
Jana (2) it was pointed out that where, 


fór ihe determination of the controversy . 


between the . parties, two | eompe. 
tent tribunals are available, the Court and the 
arbitrators, - and the plaintiff ehooses the 


latter. but in faeb has reeourse to the 
former, it is not open to the defendant 
to enforee specific performanee of the 


contrast orto plead the contract aa a gonelu- 
sive bar to the suit, but the defendant may 
apply to the Court- ёо stay the suit, in the 
exercise of its judicial discretion, so as to 
enable either-of the parties to obtain a 
desision from the arbitrators. 
Oourt is apprised that the suit has been 
instituted in eontràávention of an arbitration 
agreement, the Court has thus a diseretion to 
stay the suit. 
^E IUIS Бол | 
КЕЛШЕ " 
(1) 17 Ind. Oas. 600, EM Ww. N. 851, . 
|. (2) Dl-Ind, Oas, 80; 46 C, 1041; 29 О, L. J. 399; 28 
e W. N. 716. 1 
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plaintiff to show that some suffisiont raston” 
exists why the matter -should not -be left to 
be decided by the arbitrators, and not on the 
defendant to show that no euch reagon exists; 
it is the prima facte duty of the Court'to act 
upon the agreement between the parties, . Jt 
may be added that in the ease then ‘before 
the Court, the suit bad been instituted two 
in controversy to arbitration: ; WEST 
The question presented itself for ПО 
tion again in the ease of Ram Prosad, Suraj, - 
mull v. Mohan Lal Lachminaroin (8) in conve. 
tion with section 19 of tha Indian Arbiira:- 
tion Act, 1899, which furnished the model , 
for paragraph 22 of the Second Schedule .tó 
the Civil Procedure Ocde. There, a-referense - 
to arbitration was made by a buyer of gocds 
оп tbe 3rd May 1919, -On the’ 21st Mey, 
1919, the sellers instituted ‘a tuit for damages 3 
for breaeh of contrast, On the 20th- June. 
1919, the award was made, and on the ' 9th? 
July following, it was filled. in Court, Oi: 
the 22nd July the sellers applied to sat aside - 
the award. Mr, Justice Greaves granted the:: 
application on the ground that though. the 
refarense to arbitration had: been, made ` 
before the suit in terms of the: contract. 
batween the parties, the award was of no: 
effect, as the suit had not teen stayed pending : 
the arbitration, This sonelusion was approva 
ed by the Court of Appeal, as supported’. by - 
the desisions in Doleman $ Sous v, Ossett- 
Oorporation (4), Agpavu Howther ү, Beeni- 
Rowther (5) and D.nabandhu Jana v, Durga . 
Prasad Jana (2). Tt eannot thus be’ disputed ” 
that if the Oourt has refused to stay «theo — 
action, or if the defendant has abstained from + 
asking it to do’ 80, ‘the Court has seisin of the | 
dispute and it is by its devision and by; ite’. 
decision alone that tha rights of the. parties: : 3 
are settled, We nsed not consider whether" 
a plaintiff who has instituted a anit” in’ сой: ` 


m 


~, travention of the agreement to: refer toi 


When .the | 


The burden lies upon the : 


Р 


B L, W, 243, YF 


arbitration may роб deprive himeelf of: ћів. з 
right to prosecate the soit if, at the ‘eamés? 
time, he goes on with the arbitration aad’: 


"obtains ап award, The facta of me présent | 


(B) 60 Ind. Cas. 895; 47 O о fei 
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ease do not raise sush a question; if it did 
require examination, it might be diffienlt to 
-recorcile the views of Fletcher Moulton, L.J. 
and Farwell, L. J., as expounded in Doleman & 
Sons v. Ossstt Corporation (4), 

The point arose again in Joktram Kaya v. 
-Ghaneshamdas Kedarnath (6). In that cass 
-a geller of goods referred a dispute between 
-him and his buyer to arbitration on the 24th 
-April 1919, in aceordance with an arbitra- 
-tion elause contained iu the contract. On 
the 14th August 1919 the buyer, with full 
-knowledge of the arbitration, instituted a 
-Buit for recovery of damages from the seller 
соп the allegation that the seller was in 
default. The seller received intimation of 
„the suit on the 24th August 1919 but the 
writ was not served on him till the 26th 
‘September 1919, On the 16th October 
.1919 the arbitrators made an award in 
favcur.of the seller, On, the 17th Novem. 
-ber 1919* the buyer made an application 
tothe Ocurt to set aside theaward on the 
. ground that by reason of the institution of the 
.suit-the arbitrators were functi 
. their, award was consequently void for want 

-of jurisdiction, This application was granted 
, and the award was set aside on the 28th 
November 1919. On һә Ist December 


. 1919 the seller applied for stay of the suit ' 
under sestion 19 of the Indian Arbitration.‘ 


‘Ast. This .applisation was refussa by the 


; Trial Court but was granted by the Court’ 


‚ of Appeal. ‘The arbitrators were thus left 
free to proceed with the arbitration. ‘It was 


pointed out that though as the result of the, 


* institution of the suit the arbitrators became 
„functi officio from that. very moment and 
, their authority to deal farther with the 
matter referred became extingnished, 


. agreement of the parties, was not affested. 


„Тһе. кпе position consequently is that aa,- 


г goon as the suit is instituted, the arbitrators 
` lose their authority, If: the defendant still 


, desires that the eontroversy should be decided. 


‘by arbitration, he must endeavour to obtain 
ia-stey of the suit by an appropriate applisa-. 
. tion under paragraph 18 of the Sesord 
` Schedule to the Ciyjl Procedare Code. If the 
-applisation ia refused by the Court in the 
.exereise of its diseretion, the remeóy by 


(8) 61 Ind, Cas. 880; 47 O. 840; 25 O. W. N, 62, 
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oficio and - 


the `’ 
validity of the refereyse itself, whieh, when. 
. made, was in exast conformity with the: 
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arbitration seases to bs available. If the suit 
is stayed, two possible eontingenoies may 
require consideratign. If the arbitrators 
have not yet made an award, they are frea 
to bring their proceedings to a termination 


-and make an award in aosordante with law. 


If, on the othar hand, the arbitrators have 


made вп award after tha institution of the 


soit, as happened in Ramchand v. Gobind- 
ram (7), the award cannot be pleaded «as 
an effective bar to the suit, Тһе award so 
made should be brought пр before tha Court 
under paragraph 20 of #6 Seeond Sshedule 
to the Civil Procedure Code; the Court will 
refuse to enforca it under paragraph 21 
read with paragraph 14 (c); and as the 
award will thus stand cancelled because 
made without jurisdistion, the arbitrators 
will be left free thereafter to resume 
their proceedings on the basis of the 
original. referense. If this view were “not 
adopted, the result would follow that a party 
to'a submission, who had appeared through- 


out.and had taken his chanse before the 


arbitrators, might, at the very last moment 
when the award, possibly an adverse award, 
was about to be made and when there would 
be no time.left for his opponent to obtain & 
stay order, institute a suit and thereby 
render infruetuous the entire proceedings. 

In the case before- us, -the defendant did 
not take resourse to the proper procedures, 
namely, apply for stay of the suit, sancallation 
of the award as made without jarisdicsicn, 
aud thereafter remission of the matter to tha 
arbitrators. His failure was possibly attri- 
butable to ignorance of the law which was 


‘explained in the sasa of Dinabandhu Jana v. 


Durga frasad Jana (2) long after the institu- 
tion óf tbis suit, We have accordingly eón- 
sidered whether the defendant should at this 
late stage be given an opportunity to comply 


"with the requirements of the law, as was 


done in the ease just mentioned. In onr 
opinion, the answer must be in ths negative, 
for the death of one of the arbitrators randers 
в re consideration by the original. arbitrators 
impossible. Unlike the вава of Jokiram 
Kaya v. Ghaneshamdas Kedarnath (6), "the 
agreement to refer to arbitration here does 
not provide for re constitution of -the. com- 
mittee of arbitrators if one of them should 
die, Consequently, even if we were inclined 


+37 " i 
(7) 56 Ind, Cas. 150; 13 S, І, Ё. 193, | 
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to concede to the defendant the same advant- . 
age as was given to the appellant in 
Dinatardhu Jana v. Dusga Prasad Jana (2) 
hé would not ba benefited thereby. There 
is thua no escape from the position that in 
the present ease the award has been rightly 
rejected as made without jurisdiction and the 
suit tried on the merita by the Court. 
The appeal sonsequently fails and is dismiss- 
ed with costa, 


IBN Appeal dismissed. 


PATNA HIGH COURT. 
Lettres Parent APPEAL No, 13 ов 1921, 
February 1, 1922, 

Present :—Sir Dawson Miller, Kr., Ohief 
Justice, and Justice Sir John Bucknill, Кт, 
BISHUN PRAGASH NARAIN SINGH— 
PLAINTIFF— APPELLANT 
VETES 
SHEOSARAN TELI— DIFENDANT 


— RERPOR DENT. 
Record of Rights—Presumption of correctness — Entry 
in record contrary to general law—Presumption, 
whether rebutted. $ 


Although there is a presumption under the general 
law that trees growing on land are the property of 
the landlord,that presumption is sufficiently rebutted 
by an entry in the Record of Rights that the trees 
belong to the tenants, and it is for the landlord to 
establish that the trees belongto him, Mere proof 
that'in most cases the trees and the right to trees 
would belong to the landlord would not suffice to set 
aside the presumption arising from the Record of 
Rights. Гр. 867, col. 1.] 

Letters Patent Appeal. 

Mr, Sultan Ahmed (with him Mr, H, 
Prasad), for the Appellant, 

Mr. Gour Chandra Pal, for the Respond- 
‘ent. 

JUDGMENT. 

Miirag, C. J.—In my opinion the decision 
of ihe learned Judge now under appeal was 
right, The plaintiff, the landlord, brought 
this suit against his tenants for a deelara- 
tion that the entire timber of the trees upon 
the disputed holding belonged tb bim and not 
to the tenants. 

The learned Muneif decided in fayour of 
ibe tenante, 
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The Additional District Judge, before 
whom the oase came on appeal; reversed that 
desision and desided in favour of the land 
lord, ' 
On appeal to this Court, the matter came 
bafore a Single Judge who came to the 
eonslusion that the District Judge had 
wrongly plased the onus in the sait, What. 
happened was that the Resord of Rights was 
in favour of the tenants and eontained an 
entry to the effest that the trees belonged to 
tenants. The Munsif eame to the same 
conelusion and was, no doubt, influensed by 
the entry in the Reeord of Rights, When 
the matter eame before the District Judge 
he was of opinion that the Resord of Rights 
could not sreate any presumption against 
what he called the law of the land which 
gives to the landlord the fall right in respeat 
of the timber, and that in suoh eireumstansés 
the onus. was upon the tenants tə show 
some custom ог eireumstanoss eurtailing 
that right. In my opinion there can be 
no doubt that the onus in the first instanee 
in this ease, were there nothing else, would 
ba upon the tenants to establish that the 
trees belonged to them, besause aesording 
to the ordinary law the trees belong to the 
landlord. When they prodused the Resord 
of Rights I think that they discharged the 
burden-of prcof which was upon them and 
shifted that burden on to the shoulders of 
the landlord. Then the’ question arises 
whether the landlord has cuffisiently 
dissharged the onus thus cast upon him. 
He oontends that he has sufficiently discharged , 
that onus merely by proving that the general 
law of the land is that he.is' entitled 
to the trees, That, however, is not, in 
my opinion, suffiaient in the present aasa to 
entitle him to sayethat he has discharged 
the burden. It must be presumed that 
when the Assistant Settlement Officer 
heard the parties and arrived at the con. 
clusion thgt the trees belonged to the 
tenants ‘he had taken into eonsideration the 
question of whether there was or was not 
a custom whereby the rightin the trees 
belonged to the tenante, or whether possibly 
they acquired that rifht ih some other way, 
as by some agreement between the landlord 
and themselves, Wedo not know, because 
the evidensa is not before us, what the 
reasons were which indused the Assistant 
Settlement Officer to form the opinion which 
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he did, but one is entitled to assume that at all 
&vents he had good ground for forming that 
‘opinion until the contrary is proved, and it 
dóés' not seem to me that it is anffivisnt to 
set aside the presumption arising from ` the 
Resord of Rights merely to show that in most 
cases the trees and the right to the trees would 
belong to the landlord and to deny that there 
are exceptional sassa, It may well be that the 
Assistant:: Settlement Ofiser oame to the 
conclusion that there wasa custom proved 
and, if that is so, then it seems to me elearly 
that the onus is upon the landlord to show 
the eontrary and it is not for the tenants 
again to come here and prove а custom. 
I think, therefore, that the learned Juiga 
in sending this aase back to the Judge of the 
District Court was perfeatly right, bseause 
instead of eonsidering whether that entry 
in the Record of Rights had been rebatted or 
not the learned Distriet Judge assumed that 
besause by the general law the trees belonged 
to the Iandlord, therefore, there was nothing 
more to be said and that the onus was 
then upon the isnanta to prove that this was 
an” exceptional cass. In my opinion that 
desision was wrong for the reasons I have 
already given and the desision of the learned 
Judge of this Court was right and IJ think 
that this appeal should be dismissed with 
costs, . . 
. Впскнил, J,— I agree. 
Ww. 0. A. 
` Appeal dismissed. 


OALOUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DEGREE 
No. 23 or 1520, 
m May 10, 199, . 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
: and Mr. Justice Onming, 
SURENDRA MATH OHATTERJERE— 
PLAIRTiFFS— APPELLANT 
. VETEUS : 
SIVADAS MOOKERJEE AND ANOTHER—, 


DEFENDANTA — RESPONDENTS. _ 
Will and codicil—Revocation of Will whether im- 
pliedly revokes codicil Succession Act(X of 1865), в, 67 


РА 


GASES, : 887 


—Hindu Wills Act (XXI of 1870), s 3—Hindu Will, 
manner of revoking. . 


Although а codicil is dependent upon a Will, it 
cannot be deemed to be an integral component of 
it. Where, therefore, a ҮШ апа a codicil are so 
independent ofeach other that either can stand 
alone, the mere revocation of the Will will not 
operate torevoke the codicil also, unless it appears 
that in revoking the Will the testator thereby 
intended to revoke the codicil as well, [ p. 869, cols. 1 
& 2; p, 870, col, 1.3 

(Case-law considered.) 

The provisions of section 57 of the Succession Act 
are exhaustive, and, read with section 8 of the Hindu 
Wills Act, must be understood to mean that a Hindu 
Will cannot be revoked except in the manner men- 
tioned in section 57, subject to the proviso contained 
in section 8 of the Hindu Wills Act. [p, 869, col, 1.] 

Outto v. Gilbert, (1854) 9 Moor. Р. C. 131 at p, 143; 
145 E. В. 247; 105 В. R. 31, followed, 

Appeal against the decision of the District 
Judge, 24.Parganas, dated the 2nd January 
19:0. 

Babos Ram Ohandra Mozumdar, Surendra 
Nath Ghosal and Harendra Nath Mukherjee, 
for the Appellant. 

Babus Sarat Ohandra Ra? Ohowdhury, Вата. 
nasibasi MookerJee and Kristo Lal Banerjee, 
for the Respondents. 


JUDGMENT,—This.appsal is dirsoted 
against an order of dismissal made on an 
application for, Probate of a Will and codiail 
alleged to have been executed on the 24th 
June 1916, by Rai Bahadur Krishnamohan 
Mookerjee, formerly a member of the Pro. 
vincial Judieial] Servies, Мооквгјзе execut- 
eda Willon the 24th November 1914.° Oa 
the 24th June 1916 he executed a gesond Will 
which stated explicitly that all previous Wills, 
if any, were thereby cancelled, On the sama 
date he exesnted another document described 
ав а oodicil On the 14th April 1918 
he exeonted two deeds of gift, cne in fayour 
of his five daughters Saraswati, Lilabati, 
Satyabati, Kamala and Durgamani, the other 
in favour of Probodh Ghandra Ubatterjee, 
the only son of his deuzhter Kamala. 
The former cf these two дзед: of р ft refers 
to the Will and vodisilexecuted on the 
24th June 1916 and  onnsela "ihe raid 
Will.” On the date of exesution of tha 
deeds of gift, the second Will is alleged 
to have been partially torn and thrown away. 
Mookerjee died on the 186 June 1918, On 
the 31st Mayi 1919, Surendra Nath Choiter- 
jee, his grandson by Рів daughter Sarsswati, 
instituted the present proeeedings for Probat 


' Maokerjee ‘and Kedarnath Mookerjee. 
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of the Will and-codicil exeented on the 24th 
June 1916, which, he alleged, were in the 
eustcdy of the sons of the testator, Sivadas 
The 
applisation was opposed by the sons who 
denied that the alleged Will and codieil had 
been duly exeouted or were in. existence at 
‘the time of the death of the testator, The 
‘eontents of the ҮШ апа eodieil bave, however, 
been satisfactorily proved ` by' means .of 
Secondary evidence, namely, by sopies whieh 
are undoubtedly genuine, But the Court 
‘below has refused Probate on the ground. that 
‘the Will and codieil were revoked by the 
deed of gift- in favour of:the ‘daughters and 
alao by reason of what the testator did with 
‘the doauments after he had executed the deed 
of gift. 

"We are not conserned with the contents 
of the first Will exeeuted on the 24th 
November 1914, which was unquestionably 
revoked ‘by the second Will executed onthe 
“24th June 1916 and could not be revived 
by the revocation of the revoking Will. 


'Heferenee may in this eonnestion be made 


t 


‘to sestion '60 of the Indian Succession Act 


which provides that no unprivileged Will or : 


codicil nor any part thereof, whieh shall be 
‘In’any manner revoked, shall ke revived 


. otherwise than by the re-execution thereof 


or by a codisil executed in the required 
manner and showing an intention to revive 
the same. This acaorda with the opinion 
expressed by the Judieial Committee in 
Ошо v, Gilbert (1), see also Brown, In the 
goods of (2), Brown v. Brown (3), Dickinson v, 
Swatman (4), Hodgkinson, In the goods of (5). 
"We need concequently examine the provisions 
only of the sesond Will and the eodieil, 

lt is plain from the dispositions made 
“by the testator in -hia seeond Will that the 
chief objests he had in view fell into three 
'«ategories, namely, first, provision for. hia 
‘daughters, some of whom had become 
widows ; sesondly, arrangement for the prc- 
servation and continuance of the worship of 
‘the family deities; and, thirdly, peaceful 


^ 0) ЧЕ) 9 Moo. Р, C. 131 at p. 143; 14 E.R. 247; 
105 R. R 

(2) ise)" 1 Sw. & Tr. 32) 27 L, 1. P. 20; 4 Jut. 
Хх, в.) 244; 164 E. R. 616. 

-«8) (1858)°8 El & Bl. 876; 27 L. J. E B. 173; 4 
Jur. (N.8,) 168; 120 E. R, 827; 112 R. R. $ 

(4) (2860). 4 Sw..& Tr. 206; 80 L, J, P i 6 Jur, 

(s. в.) £81; 164 E. R. 1495. 
' (5) (1898) Р, 889; 621, J, Р, 116; 60 L, Т. £40, - 


“not ' 


enjoyment of. the family estate by his two 
sons, Аз regards the sons, his. hope aa 
expressed in the Will was that they should - 
live jointly in amity and sommensality. ‘But 
he was evidently not satisfied with tha direo- 
tien given in this behalf in the Willand 
-proceeded in the eodicil to make alternative 
provisions. The provisions so made were 
foor-fold ; first, that the ancestral house.and 
lands shall ba deemed dedicated for the wor- 
ship of the family deities ; secondly, that two 
of his honses.and some lands ір the ‘suburbs 
of Oalsutta should ba-taken by his: two sons 
according to the distribution directed.; thirdly, 
that his other landed properties should be 
taken by the two sons in the manner specified ` 
and, fourthly, that another house should ‘ba 
taken jointly and three plots of land’in his 
native village should be partitioned, 1% is 
thus obvious thatthe provisions in the Will 
were, as explicitly stated, alternatives to the 
provisions in the Will, exsept as regards the 
disposition in favour of the daughters which . 
remained unaffeated, The .deed of gift exe- 
ented in favour of the daughters on the 14th 
April 1918 was plainly intended to supersede 
at least those provisions of the Will whioh 
contained dispositions in their favour; but 
i6 was clearly designed to go mush further. 
The deed-sontains the following statement :— 
“Prior to this, I exeeuted a Will and aodisil 
on the 24th June 1916, and madea different 
provisions fcr уоп, Bas i in apprehension-that 
disputes may arise therefrom, I canes] the 
said Will and executa and sign the present 
deed of gift and deliver to you the poaseasion 
of the said property.” There has been much 
discussion at the Bar as to the true eonstruce 
tion of this elause. The appellant has 
sontended that the testator intended to sancel 
the Will alone, lea¥ing the eodisil untoushed; 
the respondente have argued that not the 
Will alone bnt the eodieil alzo was-therewith 
intended to be revoked. We are of opinion 


_ that there*isno room for doubt as ёо the 


true interpretation of the clause, The inten- 
tion of the exseutant of the desd .mrst-ba 
judged from the plain language used. He 
was himself a lawyer and fally appreciated 
the distinction between a Will and a codicil, 
indeed, he expressly refers to both the 
Will and the codisil in the earlier рагі 
of the passage, yet Qn the subsequent 
portion he aanesla only "the said Will”. and 
‘the Will and the eodicil.” Jt would 
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be contrary to established principles of 
oonstrustion if, we wera to hold that the 
term." Will,” when used for the sesond time, 
signifies what is described immediately bafora 
by: the phrase '" Will and codicil,” We 
hold: acsordingly that this clause in the deed 
of gift-operated to revoke the Will bnt not 
the. eodicil. 

The réspondents have; however, ИЛТҮ Т. 
that the codicil must be deemed as integral 
eomponent of the Will and that the mere 
fact of the reyccation of the Will operated 
to revoke the eodicil, We are of opinion that 
this contention cannot bs supported in view 
of the provisions of sestion 57 of the 
Indian Sueeession Act which lays down as 
follows : f 

“ No unprivileged Will or codieil, nor aay 
part: thereof, shall be.ravoked otherwise than 
by marriage, or by another Will or codisil, 
or by some. writing declaring an intention 
to revoke tlie same and. executed in bhe 
manner in whish an unprivileged Will is 
hereinbefore required to be executed, or by 
the burning, tearing or other wisa des.roying 
the same by the testator or by some person 
in his presense and by his diraation, with the 
intention of revoking the same, 

This. provision, it 
exhaustive.; Subba Heidi. v. Doraisam?; (6); 
consequently, read, with-section 3 of the 
Hindu: Wills Ast, the Statute must be 
. understood to mean that a Hindu Wiil. sannat 
be.revoked excoptin.the manner mentioned in 
section.57 snbjeot to the proviso contained 
in section 3'of the Hindu Wills Ast. Saction 
. 57, it may ba obsanved, is based on section 
20 of the. Enzlish Wills Aot, 1837. 


will nòt Бе impliedly revoked merely by the 


has baen. held, is. 


Under — 
that Statute, it is now-settled that a eodisil ` 


destrustion or: matilation.of the Will, and. 


that the codieil notwithstanding ramains: 


effestual, unless. it appears that in-revoking . 


the Will the testator thereby intended to 
revoke the.eodisil ав. well. No doubt, odio] 
is: prima’ facie dependent on the Will, and. 
before. the passidg of the Wills Act the 
principle had been generally recognised that 
a codicil fell to the ground with’ the Will. 


when-the Will wasereveked, but that if it. 


sould be established. , that the testator 


intended ' the; sodisil to stand by 


706) 80 M. 889; 17 M, Ly 2, 269; 2 М.І, T. 242, 


itself,’ 


1 


‘the sodicil and the Will were 


notwithstanding tha revocation of the Will, 
the Court would give effact to the codicil ; 

Coppin v. Dillon (7), .Gretg, In the goods of 
(8). There was а divargense of opinion, by no 
means easy to reconcile, in the casas on the 
point desided since the Wills Act and govern- 
ed thereby. Lord Penzanee held, in the casos 


- of Black v. Jobling (9), Savage, Tn the goods 


of (10) and Turner, In the goods of (11), that 
the Court could, not, in the teeth of the plain 


: language of the Statnte, sustain the proposition 


that a aodicil isrevoked by the mere fast of: the 
revosation of the Will. The earlier decisions 


‘in Ologstoun v. Walcott (12) and Grimwood v. 


Co:ns (13), whioh might support tha 
sonirary view, were taken to have been not 
properly decided. The earlier view found 
favour with Sir James Hannen in the case of 
Bleckley, In the goods of (14), where, however, 
in the same 
sheet of paper; and to the same effect is 
the observation in Sugden'v. St. Leonards 
(Lord) (15). But the deoision in Black 
v. Jobling (9) was followed in я later case, 
Gardiner v. Oourthope (16), by My. {азивз 
Butt, and this lase dasiaion was" treated 
as the binding sut thority on the subjecs ” 
by Sir Francis Jeune in Beardsley v. Lacey 


- (17), sae alao Olements, In the goods of (18), 
„16 із 
: accant the eontsation that the revocation of 
‚һе Will by virtue of the clause in the deed 


acnsequsn'ly impossible for па to 


of gift opevated in law аз a revosation also of 
the codicil, Weare fortified, in our opinion, 
by the cirsumsianoss that the Will and the 


! 


- (7) (1831) 4 Hagg. 361; 102 Н, R, 1478, 

(8) (1888) 1 P. 74; 351, J. Р, 118; 18 L. T. 631; 
14 W. В. 349. 

(9) (1869) 1 P. 685; 38 L, J. P, 74, 21 L, T. 293; 17 
W; R. 1108. 

(10). (1870) 2 P, 78; 39 L. J. Р. 25; 22 L. T. 375; 18 
W. В. 766. 


(11) (1872) 2 P, 428; 27 L, т, 322; 21 W. R. 38. 
(12) (1843) 6 N. О, 623; 13 Sim, 523; 7 Jur. 6: 6; 6) 
E. В. 208. 
'(13) (1860) 2 Sw, & Tr. 864; б Jur, (м, s.) 497; 
164 E. R. 1037. 
(14) (1883) 8Р, ”. 163; 52 І, J. P. 102; 81 W, B. 
111,41 J. P. 663., 
- (15) (1876) 1 P, D, 164; 45 L, J. P. 49 8$ L. Т, 
872;24 W. В, 860. 
(16) (1887) 12 P. D. 14 56 L. J. P. 65; 67 L.T, 
280; 35 W, R 862; БО Т. Р, 791. 
mm (1895) 78 L. T, 26; 6711. J, Р. 85; 14 T, L, 
В, 140. 
(18) (1892) P, 254; 61 L. J. P. 130; 07 L, T, 356. 
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sodiail were so independent of pash other 
that either covld stand alone. The testator, 
as already stated, had provided for his 
daughters by the dead of gift, He aoald 


sonrequently very well intend to revoke the 
- Will which also contained provision for hig 


daughters, but there was nothing in tha dead | 


of gift, on the subject of the family worship 
or the digiribution af his property amongtb 
bis,sons, auch аз were set out in the aodisil, 
We feel no doubt that if the Court wera to 
hold that the legal effeatof the revooation 
of the Will wasa ‘concurrent: revosation of 
ihe codieil]assuming thatsueh a position 
omld be reriously maintained in the face 
of section 57 of the Indian Suosession Ast— 
the Court would really defeat the intention 
‘of the testator, 

As a last resort we have been pressed with 
the contention that after the deed of gift 
in favour of the daughters had bean executed, 
the testator did in fact ravoke the codicil 
by mutilating, if not destroying it, But the 
evidense is wholly insufficient to justify such 
a conclusion. The Will was no donbt 
mutilated, bat the codisil was а syparato 
‘dosument, and it is vary donubttul whether 
the cadicil was ever brought to the testator on 
that date.. At the ‘request of both 
parties, wa examined Babn-Nilmani Mitter, 
a Plesder, who was an intimate friend of 
the testator and was present when the deed 
of gif was exeeuted. His testimony leaves 


no room for doubt that the osdicil was nol. 


mutilated on that date by the testator with 
intention to revoke the same. 

- Wa note that before the District Judge 
relianae was placed on bshalf of the objectors 


upon their own conduct after the death of. 


their father. They had applied for arrears of 
pension and for a sueoension gertifieate on 
the assumption that there was no Wiil. A 
notice in connection with а suit for parti. 
tion was also issued on а similar supposi. 
tion, l6 is plain that.the eonduot of the 
sons eould not ba accepted ав evidenae of 
the intention of the testator in the matter 
of revoaation of the Will, though no doubt his 
own deslaration might under esriain cirgum- 
sienaos be admissible ;. Bleckley, [m the 
goods of (14), s 

„Oar conclusion is that the second Will 
exsented on the 24th June 1916 we: 


revoked 
by the iestator on the 14th April 1918 by 
the execution of the deed of gift and also by 
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tearing; but that the sodicil was not re. ` 
vokad either ір law orin fast. The result 

is that this sppeal ів allowed and. 
the deereo сЁ the Distriat Judge set aside. | 
We direst thet Probate be issued to 
the sppsllent in respest cf the codisil 
dated the 24th June 31916, . Tha appellant 
will be paid out of the estate his costs both 
inthis Couriand in the Court below, Wa. 
assess the hearing fee in this Court at five . 
sold mohurs, 


W. ©, А, Appeal allowed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. Ton | 
Seconp Oivin Арғват No, 135 ов 1921. 
‘ July 11, 1921. 
Fresenf : —Mr. Dhobely, А, J. C, 
Séh LAKHMICHAND —D»xrawpiNT— ° 
APPELLANT AE 
versus ^ 
BAJIR&O—PrutNTiFF—REsPONDENT. 
C, P, Tenancy Act (XI of 1898), s. 45 (8) —Sir land, 


lease of-—Loss of proprietary right—Lessee, status of — 
Statutes, construction of —Retrospective effect, ; 


D. granted Р, a lease of his sir Jand for vo yeara 
ending April 1917; Subsequéntly, on the 1&th 
September 1913, he granted another lease for eleven 
years to come into operation on the expiry of. the 
first lease. In 1014 D, lost his proprietary rights, 
but P. continued in possession till the expiry of the 
first lease, and then brought the present воі for, 
possession on the basis of the lease of 1918; 

Held, that as проп the loss of hia proprietary - 
rights in (914 D,became an Occupancy tenant, seotion, 
45 (5) of the О, P, Tenancy Act did not apply; that 
P. became а sub-fenarit under D, and not an ordinary- 
tenant of the sir land, eand that the lease being ‘for 
осопрапоу land which was to take effect subse. 
quently to the loss of proprietary rights, wag invalid, 
and unenforceable. Гр. 572, col, L] a 

Laws should be construed ав prospective, not ag 
retrospective, unless they are expressly mada 
applicable to past transactions and to such as-are 
still pending. Where the law is altered by Statute 
pending the aation, the law, аз it existed when the. 
action was commenced, must decide the tights of 
the parties to the suit, unless the Legislature 
expresses a clear inteniien to vary the relation of the 
litigant parcies to each other, Statutes which take 
away or impair vested rights under existing laws or 
attach a new disability in respect of transactions or 
considerations already passed, muat be presumed 


not} to have a retrospective Operation, [p, 871 
соз, & 2.7 PU 
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Sto»nd appeal against the decree of the 
Additional District Judge, Betul,.dated tha 
20th Desember 1990, arising out of a desree 


of the Munsif, Bətul, dated the 16th April 


1920. 

Mr. М, Gupta, for the Appellant, * 

Mr, 8. B. Gokhale, for the Respondent. 

JUDGMENT. —The facts of thia ease are 
simple. The defendants, who owned a 
share in the malguzar? of Mouza Umerdeh, 
District Betul, granted to the plaintiff a lease 
in respesb of their sir land for a period of 
five years ending with April 1917 and put 
him in possession, During the ourreney 
of that lease, the defendants granted to the 
plaintiff another lease for a period of 11 
years, whieh was to soommenes on the 
expiry of the term ofthe firat lease, The 
date of the sesond lease is 18th September 
in 1913.. Subsequently in 1914, the 
defendants lost their proprietary rights 
in the village, The plaintiff eontinued in 
possession of the land till the expiry of the 
term of the first lease. The plaintiff's anit, 
which gave rige to this gesond appsal, was 
brought for possession, tha elaim being 
based on the lease granted in 1913, The 
defenca was that the defendants had under 
the Tenaney Act become cacapansy tenant of 
the sir land on the loss of their proprietary 
rights in the village and that hense the 
lease whish was to take effect subsequently 
‘became void and unenforceable. The plaint- 
iff’s contention, on the other hand, was that 
the  lsase was granted before the loss of 
the proprietary. rights and it could not, 
* therefore, be in any way affested by what 
had snbsequently happensd. The defence 
` prevailed in both the Courts below and the 
plaintiff was non-suited. 

The lower Appellate Court applied the 
new Tenaney Act of 1920 to the ease and 
beld that under section 49 of that Ac}, 
the lease had already lapsed. The 
plaintiff's suit was instituted on 16th April 
1919 and the the first Court's decision was 
given on  30ih April1920. The Tenancy 
Act of 1920 вате into operation on let 
May 1920 and could not, thersfore, in any 


way affeat the rights*of the partiss. Tha 
lower Appellate Gourt was, :herefore, 
"wrong in desiding the question of the 


validity and enforceability of the leasa 
with refersnca to the provisions of the 
new Tenancy Act, 1920, 
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Ъз sonntrued аз prospaabive, not as rekroapea« 
tive, unless . they ага expressly made 
applieable to past transactions and to suoh 
as are still pending. Where the law is 


altered by Statute ponding the action, 
the law, as it existed when the action 
was sommensed, must deside the rights 
of the parties to the suit, unless the 


Legislature express в clear intention to 
vary the relation of the litigant parties 
to eash other. Statutes whish take away 
or impair vested rights under existing 
laws or attash a new disability in respect 
of transastions or considerationa already 
passed, must be presumed not to have a 
retrospectiva operation, In the present 
case, the rights of the parties ars based 
upon an instrument executed in 1913 and 
its operation bagan in 1917. The sait 
was commeneed in 1919 and was decided 
in April 1920. The new Tenansy Aat 
of 3920 was not evan dreamt in 1913 
or in 19:7 and it oxms info operation 
Bometima after the decision of the suit 
by the Trial Court, Its prov'sion could 
not under any eireumsíaness affzch the 
rights of the partias or the merits 
of the cise, by its subsequently com. 
ing into foros. The lower Appellate 
Court was wrong in  referriag to the 
new Ast and the coasa has got ta be 
decided on the provisions of the Tenancy 
Act, 1898, which was in fores in 1913 
and in 1917, whan the rights of the parties in 
respest of the land in suib were affected. 
The plaintiff repaats his aontention that 
his tenanoy eame into existence on the 
date the lease of 1918 was exesuted, 
though the term of the lease was to 
eommenoe in 1917 and that his rights 
under the lease of 1918 could not in any 
way be affected by the defendant's 
subsequent loss in their proprietary rights 
in the village, Thus, according to him, 
he had already besome the defendanto’ 
ordinary tenant of their sr land axd 
sestion 45 (5), О. P. Tenancy Act, 1893, 
protested him, Sse Qopikisan v, Кыра (1). 
In my opinion the plantis sontention is 
nob sound. Under ths lease of 1913 
the plaintiff did not become tenant of the 
land till the beginsing of the agricultural 
year 1917 18, Ніз tenaney in the land eom- 
menced then and not before, though the dooa- 
(1) 81 Ind, Cas, 470; 11 N, L. R. 170, 
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piantecresting tenancy in his favour was 
executed in 1913, In this connestion the 
fast that the plaintiff was already holding 
the land under a previous lease when , the 
defendants 1586 their proprietary rights 
has  to' be  lef& out of considération 
altogether. That cireumstanse cannot 
affect the plaintiff's rights ‘either  way,' 
which are solely based upon ‘the lease 
of 1913. Whether the land was held 
by: the plaintiff under a previous leare 


' or whether it ‘was held by another lessea 


or by the defendants themselves is 
immaterisl. For the purpose of this case 
it should betaken that the plaintiff hold- 
ing: the land under the firat. lease for five‘ 
years was 2 different person from tbe. 
plaintiff slaiming possession in April 1917 
under the lesse of 1218. The plaintiff's - 
tenaney under the lease of 1913 came into 
existence in April 1917 after the period: 
of the first lease had expired and at that 
time the defendants were the oseupansy 
tenants of the land in dispute. Section 45 
(5) of the Tenaney Aet, 1898, was thus 
inapplieable.. The ‘plaintiff thus besame a 
aub-tenant under them and not an ordinary 
tenant of str land. The sub-lease for 11 years 
which was (hus ocaupancy land, was invalid 
and unenforeeable. 

- T£ is in the alternative contended for the 
plaintiff that as he was holding land 
as an ordinary tenant under: the first 
‘lease, he was entitled to continue in possession 


until evicted in due: sourse of law under 


section 69 (c) of the Tenancy Aet 1898. 

This ‘was not done and the plaintiff urges 
that as he continued to be an ordinary 
tenant til properly ejected he- should be 
restored to possession. The cages  of^ 
Saheb Lal v. Sukh Lal (2) and Narayan v. 
Bisram (3) are cited in support of ‘this 
gontention, This was not at all the plaintiff's 

ease either in the plaint orin the pleadings, 

His claim for poseession was based not on 
any illegal ejeotment of his by the defendants, 
but upon the defendants! refusal to make over 
possession whieh they were bound to do 


' under the leage of- 1913, Had the. plaintiff 


based: his claim on that ground, the defend- 


(y 2N. 1, В, 121. 
(8) 21 Ind, Cas 6079:N, L By 168, . 
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' anis would parhaps have been able’ to pledd 


that plaintiff had willingly surrendared pos-. 
session ou the expiry of the term of the. 
first lease and the plaint would show that 
this was what had aetually happened.’ The. 
plaintiff *eannot be allowed to change the 


-natare of his ease at this stage. 


‘ The lease whishia the foundation of the 
plaintiff's claim was under section 60 С. P.: 
Tenancy Act, 1898, invalid beyond one year. 
The first year of the leasa for which it was 
valid and operative had expired long. ago: 
and the "Trial Court eould not, therefore, 
give the plaintiff a desree for posssesion. His. 
claim wag, therefore, rightly dismissed. ! 

His appeal is dismissed with all sosta. on: 
him. The costs of the Courts bslow hall: 
be borne as already ordered. 

Wr С. А. 

' Appeal dismissed, 


. PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, 282 
. or 1920, 
Desember 20, 1921. 
Prevent :—Sir Dawson Miller, Xr., Ohief 
i Justice, and Mr. Justies Coutts, ` 
Mugammat JANAKBATI OHAUDHRAIN 
—DEFENDANT— APPELLANT : 
versus 
Mahara*adhiroej RAMESHWAR 
SINGH BAHADUR—P LAINTIFF— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), О: XXI, rr: 
72, 86, 92—Decree-holder: permitted to bid con. 
ditionally—Condition unjulfilled—Court’s, power to 
refuse to confirm sale, 


Where & decree-holder is permitted to bid'at an 
auction sale, subject to a certain condition being 
fulfilled and that condition turns out not to fave 
been fulfilled, the Court can, apart altogether from 
r. 72 and from the provisions contained in r. 92 of 
О. XXI, either under r 56 of-O. ХХІ ог under its 
inherent powers, refuse to eonfirm the sale, [pi 875, 
eol, 2.] 

Appeal from an order of the Subordinate 


Judge, Darbhanga, dated the. 6th Jaly; 


Wel, LXIX] 


Mr. Baikuntha. Nath Millar, for the Appel. 
lant. 

Messrs. Surnenda Narain Sinha аба Murari 
Prased, for the Respon lent, 


JUDGMENT, © 
Mrne, C.  J,—This із an appeal 
on bahalf of Janakbati — Chandh. 


rain from an order of the Subordinate Judge 
of. Darbhanga, dated the 6th July. 1920, 
refusing to confirm a sale made at austion 
in execution of а deeree, 

The facta out of whioh the dispute arises 
go. baok to the year 1901 and even earlier, 
but I think they may be stated shortly in 
so far вв they are necessary for determining 
the questions whish arise in this ense. It 
appears that the appellants had a deeroe 
before the year 1901 against Fateh Narain 
and others who. are now represented by 
Nathuni Ohoudhuri. The Maharaja of Dav. 
hangs, who ia the respondent in the appeal, 
also had а decree, against the appellants and 
by way ofenforeing his desree hs attached 
the.decree of the appellants against Fateh 
Narain and he put up to sale the properties 
included in that. decrea on the 17th June 
1901. The properties were sold for the sum 
of,, in round figurer, Re, 12,000 and were 
purchared. by. certain persons who were near 
relations and so-sharera of Fateh Narain, 
The appellante, although their decree had 
been . attached, obviously had an 
interest in seeing that that sale was 
properly sonducted, because after payment 
of the sums due. to their attachivg ereditor, 
* the: Maharaja, they would be entitled to*tha 
balance’ of the proceeds, if any, cf the-sale 
of the property attached. The appellants 
were not catisfied that. that sale had been 
properly sonduoted, ара еу objested to the 
sonfirmation of the sale whieh, however, 
was sonfirmed some time in Maroh 1904. 
Subsequently the Maharaja withdrew the 
purehase money in. part satisfaction of his 
decree against the appellants. ' The appel- 
lants then aypealed from the order confirming 
the sale to the High Oonrt at Calcutta, 
alleging that the eale had been brought about 
by. fraud cn thee part of the purehnsers. 
The High Court of Galcutta set aside the 
sale in the year 1907 and in the following 
year the Maharaja took out further exesution, 


proceedings against the same property, not, 
however, until. the purehasers under the. 
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original sale had filed an applisation for leave 


, to appeal from the decision of the High Court 
of April 1907, to be Privy Counail. 


АІ. 
though the sale was set aside there was an 
appeal to the Privy Uouncil and, therefore, 


. the Maharaja retained in his possession the 


sum of Rs. 12,000, the purehass-money, 
pending the desision of the Privy Oounail, 
This, however, it was obivoua he would have 
to restore with interest in the evant of the 
Privy Council confirming-the desiaion of the 
High Court, and after the renewed applica: 
tion for execution of the deeree in the year 
1908 it appears that. some accounts were 
taken between the Maharaja and the pure 
shasers of the property at the eriginal.sale 
in which the Maharaja very proparly gava 
sredit for this aum of Hs. 12,000 odd which 
he still had in his possession, although it 
might turn out in future that һә might have 
to refund it. The Privy Qouneil desision 
was not delivered untilthe year 1917. By 
that decision. the decree of the Calcutta High 
Court of April 1907 was confirmed and the 
appeal dismissed, The result was that the 
Maharaja had to refund the Re. 12,000 
together with interest at 6 per cent. from 
the. date, when he withdrew it from Court 
in the year 1904 up to the date when he 
returned it to the persons entitled to it, _ the 
pushaserr. 

In 1918 the Maharaja again took out 
execution against the same properties and 
the sale-proslamation and notiaes were issued, 
and, in pursuanee of the proclamation, some 
of the property wassold in Dasamber 1919, 
andsome was. subsequently sold in March 
1920, At both these sales the appellants. 
applied for and obtained leave to bid at the 
sale, and they have in fact purehased 
the greater portion of the properties sold, 
When the period arrived for soufirming these 
ralem the respondent, tha Maharaja, applied 
to the Court of the Subordinate Judge not 
to confirm the sale, and two questions ware 
raised and relied upon by the appellanta in 
support of their contention that these sales 
ought to be confirmed, I have already 
stated that the property sold wassold under 
a decree obtained by the врреПапёв against 
their judgment debtors and that that decree 
had heen attashed by the Maharaja of Dar- 
bhanga and putin execution by him, Prima 
facie, therefore, he was entitled to be paid 
first out of the proceeds of these sales what 


' , them. 


^: ont’ of 
© от that part of the decretal amount. would 
. have basn payable from that date, but-as ` 


її os ln 


| was due to him under his desre» against 
tke appellants, and, after he was satisfied, 
any balince remaining would have to ba paid 
to the appellants in satisfastion of the blanca 
whish they were entitled to rasover againat 
the. judgment-debtors, Now, what happened 
was this, ‘In the first place there- was some 
‘dispute ав бо the exact amount that was 
due from’ the appellants to the Maharaji. 
The appellants eontended that as the Maha- 
raja had been in possession for something 
like 19° years of this sum of Rs, 12,000 odd 
' which he took out of ' Court after the original 
sale of 1901 hé ought not to be allowed any 


` interest upon that part of the eum due to him: 


| whish was equivalent to the amount he took 
'. out of Court, and it was’ even contended that 
‘he ought to give eradit for the prinsipal sum 
of Rs. 12,000 -wbish he had hai in- his 
possession: for so long but had subsequently 


been compelled to restora to the purahasers. · 
".T eonfess I am quite unable to see’ upon 


-what ргіпеіріе of law the appellants rely in 
aupport of such @ proposition. The appeliants 


' were under а legal oblization to pay to the ` 


Maharaja: the desratal amount doe under 
the Maharaja’a decree against them together 
with interest at 6 per sant. per annum: until 
‘payment. This obligation thay воша have dis- 
charged at apy moment by paying the deeretal 
amount and interest and: во haveavoided tha 
nec -asity of going ой paying further interes’ as 
the years aeeumulatcd, and the mere fact that 
by reason of a-sale whieh was subsequently 
-sot . asida the Maharaja ‘had taken out of 
‘Court the proceeds of that sale and kept 
. them for-a certain period, boing afterwards 
obmpelled by proeess cf law to restcra the 
. gum together with interest to-the pur- 
chasers to’ whom it belonged, tke ealo having 
been' 8ef aside; can have no sort of bearing 
‘upon the, obligation whieh the appellants 
were under by reison' of the decree agains) 
“If the sale had’ been confirméd no 
. doubt the Maharaja would:have been entiil. 
: ed'to retain the Es, 12,00) and, pro tinto 
the amount of the appellants’ liability to 
him would have been extinguished on the 
date ^ when the money was’ taken 
Court, and, therefore, no ioterest 


' that sale was set aside and as the money had to 
be retürned with interest the paities were 
afterwards in exactly the-same position as 
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if that. sale had not taken plasa. I think, 
therefore, that the learned- Judge, from 
whose decision this appsal was brought, was 
perfestly right in refusing to uphold the 
sontention of the appellants upon that part, 
of their dase, that being so it is clear that 
the amount payabls under the desree besomes 
really one of arithmetic, Taking the decretal 
‘mount altogether with interest allowed 
by the decreas and finding what the total 
is upon в certain date, dedusting from that 
total the ‘sums, if any, which have already Р 
been paid in part dissharge of the decree. 
Bot certainly the sam cf Rs, 12,000, which 
was for a time in the posket of the Maharaja, 
sannot bə deducted so as to minimise the 
liability under that desree. ' 

The next point, aud the only other’ point, 
arises in this way. When the property. 
was about to be put up for sale the appel- 
lants applied to the Court asking, in effect, 
that they should be allowed to bid at the sales, 
and that,- after satisfying the decree of 
the Maharaja of Darbhanga agains’ them, 
they should be entitled to set off againat 
the purchase prise the sums due to 
them by the original judgment. 
debtors under the appellants’ decree, · апі . 
when the sales took -plasain Dessmber, 
as L: hava already said,-the property was 
bid. for and purehásed by the appellants 
amsuuting to a eonsiderable sum. They 
did, apparently, from asaounts whieh: have 
been produeed ; pay ints Oourt something, . 
but'^in their enleulation of what was due: 
to the Maharaja they took’ into assonant 
the ‘fact that ‘he had had Ra. 12,000 in* 
the year: 1504 together ‘with interest up 
to witbin a short time before the sales took 
place. This, of sourse, as 1 have already 
stated, was not a etum whish they were 
entitled to: taka into account,’ "Therefore, 
the result was that they deposited in Oourt 
out of tha purchase money à sum sonsider- 
ably less than that which was due in fact 
to the Maharaja under his decree. The 
sales, however, whish took plase in December 
wera subsequently confirmed. Again, ia 
Maroh further property was sold under the 
Bem»'exeeution progesding &nd on that, osea: 
sion ‘again the appellants patitioned tha 
Court by а petition, dated the 10:h January 
1920, asking that they might be allowed 
to bid at the austion-sals, They did not . 
in-terms in that petition ask that they might 
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set off against the purshase price ths sums 
due to them. under their decree against 
‘the judgment-debtors. They merely - asked 
that they might: bid at tha sales, but in 
that petition they definitely stated that 
the entire ‘desretal money due to the Maha- 
raja, that ie, to the respondent "stands 
deposited in this Court ‘es per sale. 
prosseda and also as рег deposits made 
‚оң behalf cf your petitioners, the decree- 
holders.” 

That statement I am not suggesting was 
deliberately false, but it was inaesurate, 
It was not true that the amount due from 
them to the Maharaja - bad been deposited 
in the previous sale, Тһө` Court, however, 
upon this applieation, whieh was an ex parte 
application, relying upon that statement, 
made an order that they should be entitled to 
bid at the rales, They did bid and they pur- 
chased some of the property and now the ques- 
tion ariees whether, having! obtained leave to 
bid in assordanse with the provisions 
О. ХХІ, г, 72 ofthe Civil Prosedure Code, 
they areentitled to set off against the pur- 
share money due from them the amount still 
owing to them under the deeres whieh they 
held against the judgment debtors, r. 72 of 
О. XXI provides by eslause (2) that 
"Where a° decree-holder purehases with 
gueh permission,” that 4e, the permission of 
the Court, “the purchase-money ard the 
amount due'cn the dearce may, gubjest to the 
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of: 


provisions of section 73, be set off against · 


one another, and the Ооп exeenting the 
decreas shall enter up satisfastion of the 
decree in wAole i іа part acsordingly." * 


It is ЕЕ that, although they had not 
eomplied with the undertaking 1a their 
pétition for leave to bjd in the December 
sales and although in the petition for leave 
to bid at the subsequent sales they had atated 


inaceurately that the entire deeretal money 


due from them to the Maharaja bai been 
deposited in Court in the previous sale, they 
are revertheleas entitled to discharge their 
liability as purchasers merely by set cf 
withont in fact depositing sufficient money to 
рву what is jostly doe to the attaching 
ereditor, They congend that under г, 72 
of О. XXI, ones permission has beea 
granted, the Dont has no option but to sllow 
them to set off. 16 із not negessary, in шу 
view, to determine whether under clause (2) 
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ofr, 72 it із the purchaser or the Cours 
which may determina whether the set-off 
shali be allowed, byt I think that when the 
order was made by the Court on the applico- 
tion of the 10th January to bid at the 
subsequent sales, that order granting leave 
was only made upon the condition that the 
entire decretal money due to the Maharaja 
had in fact been deposited in Court. That 


. was the allegation made in the petition and 


that must have been one of the conditions 
whish the Oourt assumed to have been 
fulfilled before the Court'granted the per. 
mission, Then the question arises whether 
in these eonditions there was an absolute 
power given to the appellants to bid at the 
sale or whether it was a power subjest to 
a eertain condition having been fulfilled, I 
think that the [atter view is the proper view 
to take. That condition turns out not to 
have been fulfilled and, therefore, it seems 
to me perfeatly elear that the Court has 
power, apart altogether from rule 72 and 
from the provisions contained in r. 92 of 
O. XXI, either under r. 86 or under 
its inherent powers, to refuse to eonfirm a 
sale unless the conditions alleged to have 
been fulfilled by the appellants when they 
obtained the order are in fact fulfilled, That 
was thé view taken by the learned Judge 
although he in fast based his desision upon 
the powers granted to the Court under r. 72, 
In the broad determination of the case, 
I think, the learned Judge was right. The 
only real question for us to deeide is whether 
inthe partieular circumstanees cf this case, 
the undertaking given, or, at least, the 
representation made by the appellants in 
their application for leave to bid, cught to be 
falfillad bafore the Court allows the sale to 
ba confirmed, It £eoms to me that the Coart 
never would have permitted the appellants 
by bidding at the sale to discharge their 
obligation as purchasers by setting cif against 
the purchase money the amount due under 
their dcorae, without taking into asoount 
at al what was dae from them to the 
attaehing-ereditor. It is obvious that the 
attaching ereditor had a first eharge upon the 
properties sold and the order made by 
the Court was, in my opinion, an ordar 
made upon the assumption that that 
charge Wes satiefied ont of the sale-proceeds 
aud the order was sonditional upon 
that charge being satisfied, The cons 
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‘dition. was not folfilled and I think the 
sale should not be confirmed until itis, In 
my opinion the ‘appeal should be dismiesed. 
with costs. ° 

Courts, J.—I agree. 
S2 Agnpsal dismissed, 
‚М, Е, 


NAGPUR JUDICIAL COMMISSIONER'S 
' ' | QOURT. 
' APPEAL FROM APPELLATE DECREE 
No, 198 or 1919. 
` December 9, 1920, 
; Present :—Mr. Batten, Officiating J. C. 
. Musammat, NAMDULARI—PiAINTIEFE—. 
: . APPELLANT 
: versus 
-BISHWESHW AR DAY AL—Dzr£NDANT- 
. : — REEPONDUNT, 7 
' Probate and Administration Act (V of 1881), s..8 
—Codicil—Hindu Law—Bequest in favour of pros- 
pective wife of relative, validity of. 


Where, subsequent to the execution of a Will, the 
testator executes a further document giving 
directions to the trustees appointed by his Will, the 
Jatter document is a codicil within the meaning of 
section З of the Probate and Administration Act, 
even though it makes no reference to the Will, 


Under the Hindu Law а bequest in favour of the ` 


prospective wife of a relative is valid provided she 
was in existence-at the time of the testator’s death, 
[р. 877, col: 1.] : UD 

: Appeal: against а. decree of the District 
Judge, Saugor, dated the 26th February 


1919, confirming a daeree of the First 
Munsif, Saugor, dated the 8th August 
1918, 


' Mr; J. О. Ghosh, for the Appellant, 

Mr. @. L. Subhedar, for the Respondent, 

JUDGMENT,—The firat question for desi- 
sion їп this appeal is whether: the document 
(Exhibit D 3) is a codicil of the Will, 
(Exhibit D.2). Both were exesuted by 
Ramghulam. If it is not a ecdieil, the, 
appellant: plaintiff urges that it is in itself a 
Will, The learned District Judge held that 
Exhibit D-3 cannot be a codicil of the Will, 
aa there is nothing in it whieh refers to the 
‘Will in any way. ` A codicil is defined in the. 
Probaté-ond Administration. Act аз. an instrü- 
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ment. made in relation to a. Will 
and explaining, altering cr adding, to. its. 
dispositions, It is sonsidered as forming:an 
additional part of ihe Will Exhibit D.3- 
begins: "It is advisable for the trustees to. 
ray off thp amount according to.the’ details, 


. given below." , The passage. with which we: 


are eoneerned is: "After Murlidhar Dube's. 
marriage when his wife. would some to (his), 
house she should be given," then follow a list. 
of ornaments, ‘ : 
Beeides the trustees appointed under.the 
Will there were no other {rustees. Exhibit., 
D-3 came-into the possession of the trustees: 
at the same time as the Will and under the. 
ваше circumstances. There.cannot be the. 
tlightest doubt that in fact Exhibit D-3 was: 
intended to be supplementary to the Will.and. 
it gave direstions to the. trustees appointed 
under the Will. I, therefore, hold that Ex-. 
bibit D 8 is a ecdieil. i . 
The next question that arises is whether 
the testamentary disposition was valid inas- 
mush as the plaintiff had not married 
Morlidbar, who is the testator’s nephew,, 
before tbe testator’s death. The., learned: 
Distrist Judge says: “If there had been 
e direct bequest to Murlidhar's wife in these 
terms either by Will or codicil: then I have 
no. doubt that the. bequest would fail 
urder. the ruling of, their Lordships of 
the Privy Council in Jotendromohun. 
Tagore v. Ganendromohun Tagore (1), for 


. it is laid down thera very clearly that for 


a bequest to be valid the legates must have a. 
legal existence at the time of the testator’a 
death Av Ramghulam's death there was.no 
wife to Murlidhar and the bequest, if it had 
been & direct bequest, would certainly fail and 
I hold ascordingly." The learned Distriet. 
Judge has overlooked the following. passage 
in their Lordships’ judgment :— . 

“Their Lordships, adopting. and asting 
upon the, clear general principle of Hindu 
Law that a donee must be in existenee, desire. 
not to express'any opinion as to eertain ex. 
septional caves of provisions by way of oon. 
tract or of conditional gift on marriage. бг 
other family provision, for whish authority 
may be found in Hindu4Law,or usage.” 


(1) 9 В.І, В, 377; 18 W. В, 8591, А, Sup, Vol, - 
4; 2 Bath, B, O, J, 692.8 Sat, P ©, J, 89. (P. 0). 


« Act (XVI of 1998), 88, 2.(7), 


И | | Decree set aside. - 
(2) И Ind. Cas, 87;-89 О, 87; 14 C, L. J, 20; 16 0, 
in 945 


© 8) 7 Ind, Css 921; 13 0, 1,7. 85; 16 0, W, N.66.. 
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‘CALCUTTA HIGH:COURT™ · 
7 ORIGNAL Ovie Suv No. 926 op-1990. 
: July: 22; 1921. i i 
^. Present:—Mr. Justico Rankin. ^. - 
'SANJIB CHANDRA ‘SANYAL—* 
E -* -PLAINTIFF Bee 
Мез UD -versus 


SANTOSH: KUMAR LAH(Blaxp orum: | 


—DEFENDANTS. . Е 
Lease, agreement to—Agreement taking effect аз pre.' 
-8ent-demise —Registration-—Oral evidence — Registration 
17.(1) (à), 49 (o). ; 


An unregistered agreement to lenseowhich is meant 


: "to:ta.ke.offeob as. a.present demise cannot be' received 
, -ám evidence -in a suit for specific._performance of ita 


^ “tration ‘Act. 


"provisions when the document comes under section Й 


11 (1) (2) and is hitby section 49 (c) of the Regis- 
The terms öf such a document ‘cannot. 


‘‘he.specifically enforaed, e 


Walsh v, Lonsdale, (1882) 21 Oh. D. 9,52 D, J. Che: 


- 2; 46 L. T. 858;.31 W. R, £09, Bibi Jawahir Kumari v. 


'hatterput Singh, 2O. L. J. 313, Maddison v, 
(1882)'8 App. Cas, 467; 52 L. J. Q. B. 737; 49 L. Т.808; 
‘81 W. В.840;:47 J.P. 821, Kedarnath v. Poorasundart : 
Dasi, 6-Ind, Cas. 634: 11 O. L, J. 548, Baranashi Dassi « 
v. Papat Velji Rajdev,63 Ind. Саз. 118; 25 0. W.N. 

220. at p. 229, Hemanta Kumari Debi v. ‘Midnapore 


Alderson, 


Messrs, Н. D, Hose and A. K, Ghose, fi 


Plaintiff, ‘ 


Messrs. Langford James and Р, N, 01 
jee, for the Lahiri Defendants. 


^^ Mr. К, О, Bose, for the Mondal Defenc 


JUDGMENT.—In July 1915 sertai 


7 prietors of a business called the “Mi 


Library” were in oscupation of a shop 
at 54, College Street, Oaloutta, and by 


the plaintiff was put in possession o 


own bshalf of the shop and busines: 
appears that these parties were hc 
under an unregistered instrument of te: 
whish purported tademise the premis 
five years ending in December 1916, 

ever, the plaintiff and his predes 
cooupied the premises for the fall peri 


: five years, and at the expiry of this pi 


defendants Nos..6 to 9, whom І will cal 
Mondal defendants, were the landlords. 
plaintiff entered into negotiations with 
for a further term and these negotic 
resulted іп в written iustrument, dated 
January 1917. This the plaintiff te 
in evidence, but .it im objected to by Oo 
for defendants Nos. lto 5 (whom I wil 
the Lahiri defendants) on the ground 
it onmes within section 17 of the R 
tration Aet (XVL of 1903) and is’-hi 
seotion 49. Having regard to the i 
in the caseand the state of the decis 
it seemed to me advisable to reserve 


': which the house is sold,” 


E 
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question whether the dosument ів admis- 
sible:in evidense until the whole сазе was 
before me, 

Apart from the ‘document, there is nob 
on the evidence proof of the terms of the 
. intended tenancy. It is not open ‘to me, 
apart from ihe document, to find any prior 
: or, -independent oral agreement in January 

.1917, In my opinion, what took placa bə- 
tween tbe plaintiff and the Mondal defend. 
ants at that time, was merely treaty or 
negotiation for 4 further tenancy, the terms 
of whieh were intended to be redused into 
'writing and were conaluded only in that 
form. The dosument tendered purports to 
be in form a memorandum 
uses the 
‘language of. & present demise. From its 
terms and’ from the admitted cireumstanses, 

I.think it olear that it was intended to 
operate. as a present demise to the plaintiff 

for five years from Ist January 1917 and 

I must hold it to be a lease within the 

meaning of clausas (d) of sestion 17 of the 

Registration Aat. А 
"Опе of its provisions is this: “And be- it 

known hereby that if the lesaora transfer 


this house by sale before -this term of five - 


‘years then a notiee will have to be given 
fo me six months beforehand and the salami 
` money which is paid for а period | of 
fiva years wil have to be returned to me 
` proportionately taking into sonsideration tha 
number of months before the expiry of 
Oonaiderable time 
" and space might ba cccupied i in setting ont 
thé various possible meanings of this clause, 
but I do not think it can ba adntended 
: nor was ‘it eontended before me that it pre- 
veuts the document from being a ‘lease’ for 
' a term exeseding one year, 
within seation 49 of the Aset. 
. 'ffhe plaintiff continued his Е 
' thereunder without interference’ or dispute 
until May 1919. In that month the Mondal 
defendants ‘sold the property to the Lahiri 
defendants. The conveyance, dated 2€th 
May 1419, is in evidence. The Lahiri de- 


` - fendants : had, full notioe of the unregistered 


instrument of 15th January 1917 and of its 
terms, Neither they nor fhe Mondal de. 
~ fendants gave any noties "whatsoever to the 
plaintiff prior to the transfer, but on ihe 
28th May the plaintiff was given notica 


' (Exhibit No. 1) that the transfer bad keen 


| of agreement 
` but im its operative clauses it 


.would allow him to remain 


Ibis, therefore, | 


present ait, ^c 


made, and on: the next day, 29th May 
1919, he was given notice to quit by the 
20th June on the allegation that. he waa 
a monthly tenant (Exhibit No. 2). It is clear 
to me hat the advisers ‘of both sets of 
defendants were of opinion that the un- 
registered dosumentof 15th January 1717 
was one under whieh the plaintiff-could main- ` 
tain no rights. Acting somewhat brutally 
upon this view.they were’ fased with the 
question of returning: part of Rs. 500 which |. 
the plaintiff had paid ag salami, They 
solved the difficulty in this way, namely, 
Rs. 250 ware paid by 'the Mondal deferid- 
ants to the Lahiri defendants on an oral 
agreament between them that the . latter 
would рау to the plaintiff, when he vasat- 
ed the. premises, .a proportion of the ori- 
ginal salami commensurate with the period 
that should then remain unsxpirad of the 
five years. The plaintiff has alleged that 
between the two sets of. defendants there 
was at this time an agresment, of which 
he wasinformed, that the Lahiri defendants 
for the rest 
of the five years. In my opinion, there 
was no such agreement ánd the" plaintiff 
was not so informed. The: plaintiff alleges 
also that the Lahiri defendants received the 
sum of Вв. 250 on the footing that the whole 
of it was to be paid by them to him in- 
dependently of the date at which he might 
give up possession. Whether. or. not this 
be the plaintiffs right as between himeelf 
and the Mondal defendanta on a true cone : 
stauction of the instrument of Lith January 

1917, T am of opinion that no such arranges " 
ment was made beiween the two sets of 
defendants'at the, time of the transfer, ; 


On the 9th June 1919 the plaintiff, in 
reply to the notice to quit, wrote refer.' 
ring to his stipulation for- six months’ 
notica and asking for even longer notice, 
On the sme day the Lahiri defendants 
brought a suit for ejestment against bim — 
in the Small Cause Court which has no 
jurisdiation to decree specifie performance, 
The suit was desided on 12th September 


. 1919'and resulted ір в decree for ejeot- 


ment but the plaintiff was given time by 
tbe deeree until the 20th May 1920 to 
vacate the premises. . The plaintiff waited 
until tbe 12th May 1920, and then fited the 


m 
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"The first question, I think, ів one which 
was not argued before me, namely, whether 
on а trua sonstruction of the slause which 
I have quoted from the document of 15th 


January 1917 the plaintiff was entitled to: 


врезібо performanca on the lzth May 1920. 


The plaintiff has not at any time been giyen, 


a notiee to vacate in six months, Nor was 
he given а notiae of intention to sell. six 
months before the sale. In September 1919 
the Small Сапте Court gave him: more 
than six months in which to vacate but 
‘this was on the footing that he had no 
rights under the document of 15th January 
1917. The plaintiff, on the 12th May 1920, 
had had ‘more than six months’ notiee of 
the sale, I read the clausein question as 
one giving to ‘the landlords a right to de- 
termine the tenansy. The exercise: of sugh 
a right is a matter strictissimi Juris, and 
though..the Lahiri defendants have shown 
every disposition to ba as insonsiderate to 
the plaintiff as possible and have met with 
but small eussess, I cannot see that. the 
plaintiff’s tenancy—if he ean ‘olaim a ten- 
ancy-under the doaument—has been validly 
determined by virtue of the clause. e 
‘Coming, therefore, to the question whether 
the plaintiff can get specific performances 


of the. terma ‘of the unregistered dasument, 


I find the matter complicated ‘by the state 
of the pleadings. The plaintiff pleads ‘a 
fresh agreement? withont stating that it was 
in writing. Тһе Lahiri defendants, instead 
of applying for particulars or -saying that 
ethey do not admit the alleged agreement 
and will rely on section 49 of the Regis- 
tration Aet, plead that they admit that on 
15th January 1917 the plaintiff in writing 
entered into an agreement . ... . .., 
‚+, purporting to efate a demise for a 
period of five years ... ... ... and во on, 
setting’ out their version of the dooument, 


Oc thi: the plaintiff's Ooonsel naturally. 
eontends that where thera is admsission thera- 


is no need of evidence and that slause (o) 
of section. 49 is thus got over. I eaunot 
give effect. to this eontention, .however, bhe- 
oause in the circumstances and taking ihe 
written statement'as a whole (вве paragraph 
6 thereof) ‘the plaihtifi’s advisers sannob 
at any: time have been in doubt that these 
defendants in this suit, аз’ іп “һе Small 
.Oause Court, were relying upon the provi. 


sions of seetion..49,, Although. I. do, (доб 


, art of pleading. 


regard them as fit objects of auy special 
sympathy, I would, if neaescary, rather allow 
them to amend than allow the rights of 
the parties to ' depend upon the вз opara. 
tive skill of their advisers in the lost 
In any cass, clause (a) of 
section 49 would remain. | 
In the resnlí, therefore, and to my regret, 
I must endeavour to apply the - Rogistra- 
tion Act to this ease and must deside 
whether it is any answer to the plaintiff, 
The suit is one for sptoifia performance 
of an agreement to lease whish agresment 
is by sestions З and 17 (1) (d) brought with. 
in seation 49, . The special feature of the 
ease is that unless the document is admis. 
sible in evidenses the. plaintiff, although he 
has been in possession, cannot and does nof 
pretend to prove the length of time for 
whieh he was to hold or the corditions 
‚проп which. his tenaney was determin- 
able, d : 
"^. Now, the Legislature in the Registration 
Act has made such provisions as it was 
minded. to. allow for preventing restion 49 
taking effeeb upon doeaments which merely 
create a right to obtain another doeument 
‘as ~ the: substantive — transfer 


or · upon 
agreements to. lease which are not in. 
tended to’ confer an immediate interest. 
Moreover, · oral egreements for leases 


are allowed by the law, If any such con- 
eluded sgreement, written or oral, is not 
followed by &ny more formal or effective 
v transfor, or is only followed by the execution 
of adoeument which eomes withiu sestion 
49, there would seem to be no difficulty 
‘in suoh statutory provisions as that contained 
in section 107 of the Transfer of Property 
Ast in the way of applying the rule in 
Walsh. v. Lonsdale (1), Bibi Jawahir Kumari 
у, Ohatterput Singh (2) by granting a desree 
for specifie performanee of the original 
agreement, But: а. вегіопв difficulty arises 
if it is said that in cases where there haa 
bsen entry and possession, the document 
hit by section 49 an . be treated ав а 
document ofa nature not within the section, 
or&e evidenca of anoralagreement to tha 
same effect as its terms, Walsh v. Lonsdale 
(1) bas.no bearing on this .question, It 


(1) (1882) 21 Ch. D, 9; 62 1, 3, Ca, 2; 46 1, T, 85% 
BL W, В. 109. RII 
(2) 20, Lid, 848... 
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merely decided that when a valid agree- 
‘ment is proved and possession’ is shown 
to have been taken’ under it and the 
‘agreement is auch that spesific parformanse 
can he given in the tuit, then, the-parties 
. will be treated. exactly as though tha 
title had bean perfected from the oom: 
mencement, But proper proof of a valid 
‘agreement isthe very first condition, In 
(һе same way I cannot profess to sea 
how ‘the cages on part performance "under 
:geotion 4 of the*Statute of Frauds, cases of 
, whioh Maddison v. Alderson (3) is the chief, 
вап hava any applisation under section 
» 49 -of the Registration Act, The Statute 
-of Frauds makes nothing inadmissible in 


"evidence. It makes no oral agreement 
and. no written agreement invalid ag 
-affesting property or otherwise. Its provi- 


. gion із that no party to acontrast or 
„каје of lands shall be oharged . upon—?, e, 
shall suffer judgment for the enforaement 
cof—sush ‘eontract unless, sither at the 
: tima of the -contract or .at апу 
- «time. before suit, he or his agent has 
authentisated by signature a weibten > 
"Statement of the terms, А sasual lettar 
«toa third party written the day bafora 
Bull may satisfy the Statute. 
cof the Statute :of Frauds is-neither revenue 
imorregistration: it ia simply totake away 
- temptation «to perjury in Oourts of justiee 
‘by exacting; what:.in в large sente may 
сре called 
reasoning in Maddtron v. Alderson (3) may 
| be put. in four propositions; ROT ». od 
-(£) "Ihe contract is not annllity ; there 
is nothing in the Statute to estop;any Cours 
from enquiring into ‘and.taking notice of 
othe’ truth of the faata,” 
С) “When the Statute says that no 
sBotion ів Фо be brought to charge any person 
-on :a “вопЬітасё coneerning land, it has in 


view \the:simple ea88 in. whioh he is charg- . 


ed ‘upon the contract only, and not 
Chat ‘in whieh there ‘are equities reaulting 
“from res gesize subsequent to and arising out 
«ОЁ ‘the contract. d 

(її) "So long ав the .oonneaion of those 
ores geste with.the alleged contract does not 
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, unregistered kabuliyat was 
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ds reasonably to ba inferred from theres 
ıgestæ themselves, justice seems to require 
Boras such limitation of the scope of the 
statute,” 

(iv) “The acknowledged possession of a 
in the land of another is not 
explicable, exsept on the supposition of an 
agreement, and has, therefore, eonstantly 
;bsen reseived ag evidences of an antecedent 
вопёгасї, and as sufftsient--to authorise an 
, enquiry into the terms.” 

- 16 may be argued: thatthe- seaond of these 
four propositions bas some analogy to the 
-maaning of the phrasa, “affeoting the 
_property:” bat in all other respsets, the 
-position under sestion 49 of the Rogistra- 
‚Поп Actis as diferent as possible from that 
. under tha Statute of Frauds. -. 

. In Kedar Nath vw. Poorasundari Dasi (4) 
Fleteher, J. held that notwithstanding seo- 
‘tions 3, 17 and 49 of the Registration Aot, an 
‘admissible in 
evidences for the purpose of proving the oral 


. agreoment sought to be apegifically enforsed. 
. In -Baranasht Dassi v. Papıt Velit Bad dey 


‚ Open, 
The objeet . 


‚ (5) (desided 14th May 1919), Woodroffe, J., 
put two questions and left both .questions ` 
“It by no means followa that an 
agreement to leas», that is an obligation 


. to transfer, is в ёгапзазМоп affecting the 


property." .Nor 15° it necessary to determine 
whether an unregistered dosnment void аза 


. lease may be used to establish an, agreement 


“avtdentia ret.’ Lord Ssiborne’a . 


io lease. Shortly afterwarde, the Privy 
Counsil in Hemanta Kumari. Debi v. 
Midnapore: Zeméndar? Оо. Ld. (6) (decided, 


„18% July 1919) had before them а suit 
. for specific · performances of an agreement 


, Their 


ote settlement of eertain lands. 
, Lordships . expressly held, as I 


to grant 


&nderstand the desision, that if the agree. 


‹ 


ment in that case, had been ‘intended as 
.oreating а presant and immediate interest 
on the iands so as to be an "agreement 


, to sass” «witbin seetion.3 and, therefore, a 


depend upon mere parol ‘testimony, . but ‘ 


Е (ss) в App. Cas, 487; 52 І. J, го. В. 787; 
49 L. 303; 31 №. Б. 820; 47 JP. 821, : 


"lease" within sestion 17 (D: (d),. the 
dosument could not - have been regeived 
in evidence. I sollest from this case the 


(4) 6 Ind, Cas. 632, 11°0, І,, J. 648. 
(5) 68 Ind, Сав, 118, 25 О, W. N, 220 at p. 229, 
(6)58 Ind. Cas, 634 47 С, 485; 87 M. L. J. 526; 17 


“A, L. J. 1117; 24 0, W. М. 177; (1920) M, W.N. 68, 


27 M. I, T. 42; 11 І, W. 801; 46 I, А, 240, 81 OL d, 
. 298; 22 Bom, Г, -R, 488 (B. Of. i 
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further ruling that the same result would 
arise in the sase of a document falling 
within section 17 (1) (b), unless it was 
saved by one or other of the exseptions 
mentioned in aub-sestion (2) of seotion 17. 

, In no one of the three cases already 
sited had the plaintiffs been let into 
possession, but it seems to me that the 
Privy Conneil case would exactly cover 
the case before me, unless the fast of the 
plaintiff's entry and possession makes a 
difference in the application of elause (c) of 
seotion 49. 

What then is the effest of possession 
under a doeument hit by sestion 49 P Is the. 
doseument evidence in a suit for specific 
performance of its provisions P 
evidence of anoral agreement leading up 
to it? Oan a decree be made for sperific 
performanee of ite terms P 

In Syam Ktshore De v. Umesh Ohandra (7) 
it was said’ by Mookerjes, J., “It is well 
settled, as the result of a long series of 
deeisions in thie Court, that when, in 
.pursnanse of an agreement to transfer 
property, the intended transferee has taken 


possession, thongh the requisite legal 
dosuments had not been exesuted and 
registered, the position is. the same as 
if the doeuments had been executed, 
provided, specific performanee вап be 
obtained between the parties to the 
agreement in the same Court and at 


the same time as the subsequent legal 
‘question falls to be determined.,........ These 
decisions are based on the weil known 
doctrine of equity enuneiated in Walsh v. 
Lonsdale (1) thas, under certain ciraumstances, 
equity regards that as done whieh should 
have been done, The result attained in 
these oases was reachfd by the Judicial 
Committes in the .case- of Mahomed Musa 
V. Aghor Kumare (8) by the appliostion of 
the docirine of part performance euunciated 
in Madd.son v. Alderson (3) *The passage 
sited and other passages in the judgment 
refer to an "agreementio tranafer property" 
and there is some referenoe also (page 77)* 
4o "the contrast of, sale," but I sannot 

(7) 55 Ind, Cas, 154; 81 0. L, J. 75; 24 C. W.N. 
468. ы 


(8) 28 Ind, Cas. 980; 42 0. £01; 17-Bom. L. В. 420: 
210.L J. 237; 28 M. L, T. 548; 19 О. W. N. 260; 18 
A. L, J. 229; 17 M. L T, 144; 2 L. W. 258; (1918) M. 
W. N. 6215 42 L A. 1 (Р. 0.1. - 

* Page of 31 0.1, JLEG]. . 


56 


D 


Is it 


find from the report, whioh consists only 
of the judgment, апу facts other than 
these,—that on 9t June 1906 the auotion- 
purchaser executed a conveyanse of the prop- 
erty to one of the morígagore, that this 
conveyances was not registered as required 
by law, but the original owners (mortgagors) 
continued in occupation, 

On examining the line of decisions referred 
to, I find that in Bibi Jawahir Кита v. 
Ohatterpus Singh (2) there was no difficulty in 
proving the agreement, Im 1910 Fletcher, J., 
followed this case and applied the rulo 
in Walsh v. Lonsdale (1) to proleat defendanta 
who were in possession under purely verbal 
agreements. To an objestion that defendants 
were in possession under verbal lsasss, that 
these were void by sestion 107 of the Transfer 
of Property Act, he replied that, even so, 
they might bs sposifiaally enforsed as agres. 
ments on the analogy of Baglish cases under 
8 and 9 Vio. o. 106, In Sarat Ohandra Ghose 


v Sham Ohand Singh Roy (9) an agreement 


to resognise the defendant as plaintiff's 
tenant at а sertain rent was made in writing 
by way of settling s ап abont other property, 
It was incladed in the consent deorea. 
Subsequently, plaintiff sued for the rent 
agreed on. The Conrt held thatthe decree 
must be ignored but that the petition of 
sompromise, though as alease hit by clause 
(d) of section 17 of the Registration Act, was 
" admissible ав indieating the existenae of an 
oral agreement to grant the lease.” In 
Puchha Lal v. Kunj Behary Lal (10) 
the only fasts appearing are that an owner of 
lands executed an unragisterad kobala to A 
who paid the purehasa-money and enterad 
into possession. The owner in the next year 
sold the lands to the plaintiff who knew of 
the previous transaction, Jenking, O. J., 
says "so wa have the position that the defend. 
ant first party was in possession of the lands 
under & sontract of sale, " and the rule in 
Walsn v. Lonsdale (1) was applied. 

In a reagent case before the Privy Counsil 
Port Oanning and Land Improvement Oo., 
Ld. v. Katyani Debi (11) the plaintiff sued 
for enhancement ofrent. The defendant or 
. (9) 14Ind Cas. 701; 16 C. L. J. 71; 890, 663, 

. (10, 20 Ind. Cas, 808; 19 O. L, J. 213; 190. W.N. 
445, 

(11) 53 Tnd. Cas. 622; 24 C. W М, 369; 87 M, LJ, 
578; 17 A. L J, 1061; ) U. P. L. В. (P. C. 91; (1920) 
M. W. N.160; 11 L, W. 250; 45 I. A. 279; 47 C. 280;22 
Bom, L, B. 437; 82 C. L. J. Ц 27 M. L, Т, 195 (Р, 0,), 
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their predeeessors had gone into possession 
of. the landa under & memorandum of 
agreement and on this assount it was held 
by their Lordships that the dosument was a 
lease within section 17 (1) (d) of the 
Registration Aot. The question in issue 
was the nature of the tenancy. whether the 
rent was liable £o enhansement or not. The 
' deeision as to the dosument was: Being 
unregistered, it is inadmissible in evidense 
and no effeet can be given to it.” The nature 
of the tenansy was desided on other evidence. 
It is sertainly true that-no question of 
speeifis performanee arose inthat «case or 
was dissussed at any stage so far as appears, 
But this decision makes it ' extraordinarily 
diffieult to suppose that possession taken 
under a document ean make any difference 
to ita admissibility. hae n ‘ ` 
I come last to the ease of: Mahommed 
Mussa v. Aghore Kumar (8). In 1873 в вай 
toenforce a mortgage was compromised on 


the terms that thé eneumbered - properties 


should be divided up between the mortgagor 
and two sets of mortgagees in a вегівіп 
manner, the mortgagees releasing their 
security and the mortgagor agreeing to 
execute deeds of transfer ‘to give effect to 
the arrangements. ' 
· A raginama reeording the arrangement was 
filed in OCoürt but was not stamped or 
registered. The deeree of the Court did not 
resite the doeument but simply “ordered 
thatthe suit be decided in pursuance of the 
razinama.” No conveyance was made by 
the mortgagor as promised, but by the 
law' of India, as it then stood, no written 
eonveyance was ‘nesessary. The parties 
for years acted on ths compromise and 
dealt with their own sharea thereunder as 
their own. Thirty or forty years afterwards, 
representatives of the mortgagors sued the 
representatives of the mortgagees for re- 
demption of the original mortgage. The 
defendants were met with an objeotion that 
the raginama ' was not registered and the 
deoree did -not resite it. To this, they re- 
plied that there was ап oral agreement, 
There was on the resord ample other evi- 
dence of the agreement which, in the pre- 
vious suit, bad been put before the Oourt 
: in the form of the ratínama, The question 
being whether an equity.6o redeem still rø- 
mained with tke plaintiffs, their Lordships, 
having given more than one answer in the 


negative, go on to say that, even although the 
тастата and the decree taken together were 
considered to be defective ог inahoate as ele- 
ments making up a final and validly conaluded 
agreement for the extinstion of the equity 
of redemption, the astings of the parties 
have been such aa to supply all such defects. 
And their Lordships ‘proceed to' refer to 
Maddison v. Alderson (3) and бо passages 
from Bell’s Commentaries ‘whieh had been 
cited by Lord Selborne in that ease. I6 - 
was certainly argued that the raginama 


‚ sould not be put in evidence but' this i8 


nowhere upheld in the judgment, In any 
ease, the judgment is in no part embarrassed 
by the contingency that the document 
could not be looked at and there is no 
discussion of the 49th sesticn of the 
Registration Aet (VIII of 1871), І am 
inclined to think that the hypothesis as 
to the razinama and decree being defective or 
inohoste had reference to the fact that the 
arrangement itself provided expreasly for 
aformal transfer and to the sontention 
that: a mortgage sould not be modified or 
the equity effectively released save by в 
formal transfer. The passages from Bell’s 
Commentaries eited by Lord Selborne in 
Maddison v. Alderson (5) were again referred 
to by their Lordship#of the Sudisial Com- 
mittes in Lakshmi Venkayyamama Rao v. 
Venhaianarasimha Appa Rao (12) ‘in 
similar language. Too meaning of 
“inchoate or incomplete’ is made plainer. 
The words are used ‘as descriptive of a 
case’where a eonditional offer made is not 
shown to have been accepted in terms, but 
performance of the sondition is, to the 
knowledge of the party offering, made upon 
the footing of his groposal. ' ; 

In my opinion, the decisions of the Judi- 
sial Oommitise in the ease of Hemanta, 
Kumari Debi v. Midnapore Zemindart Oo., 
Ld. (6) and Port Canning and Land Improve- 
ment Üo., Ld. v. Katyant Debi (11) make 
it impossible for me to hold that the 
agreement in this ease can be put in evidénae 
or thas its terms aan be specifically enforsed 
Tf 1 admit the document at all, it seems to 
me that 1 would be,reseiving 16 as evi- 
dence of a transaction affecting the 

(12) 84 Ind. Cas. 921; 39 M. 609; 20 0. W. N.. 1054; 
14 A. 1.7. 797; 81 M. L. J. 68; (1916) 2 M, W. N. 28; 
20 M, L, T, 137; 4 L, W, 58; 18 Bom, L R 65); 24 
Q, La J, 279; 48 1, A: 188 (Е. С:). t 
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property. If, upon its true construction, 
ib is meant to take ейеві as a present demise, 
I eannot treat it as something else or as 
evidence of a transaetion different from 
this in nature and во avoid the Statute. 
My opinion is that against the prohibition 
of the Statute no estoppel avails and that 
there is nothingin Walsh v. Lonsdale (1) or 
the cases under the Statute of Frauds 
to cover the plaintiff in this ease. 

As regards the claim for a refund of the 
belanee of the salami, if L am right as 
to the agreement which was made batween 
the two nets’ of defendants in May 1919, 


. I eannot eee that the plaintiff has any 
. present right on the fasts to recover 
against the Lahiri defendants As against 


the Mondal, defandants, і think that the 
non-registration of the document will not 
stand in bis way in an aotion for money had 
and received to his use. The question is 
whether he is entitled to Hs. 250 ‘as the 
proportionate part due to him at tho time 
the house was sold, or whether on vacating 
‘the premises he will become entitled to a 
refund of & part proportionate to the time 
by whieh ‘his ogaapation will fall short of 
five years. If the latter be the true position, 
then at the date of thiaguit he had no sause of 
astion. 1 thinkthe langugge of the document 
of 15th January 1917 is in favour of the former 
alternative and, &8 between the plaintiff and 
the Mondal defendants, I see no reason 
why his presarious possession, maictained 
in spite of the Labiri defendants and after 
the Mondal defendants had ceased to be the 
landlords, should be regarded às a reason 
why the Mondal defendants вап retain the 
salami. whieh was: apportionable from the 
beginning. { give. judgment against the 
Mondal defendants for Rs. 250 with one third 
of the возів of suit. I mast leave them to 
‘take sush steps as they may be advised to 
adjust mattera with the Lahiri defendants. 
In the result, the Lahiri defendants’ are sus- 
ceseful and L-cannot say that there ia guffiaiont 
judicial reason for refusing to them their 
costs. : 


В, N, e rder accordingly. . 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Ssconp Orv Аррва, No. 634 or 1921, 
November 15, 1922. 

. Present; —Mr. Kotwal, A. J. C. 
RAGHURAJ-—DagrARNDANT— 
APPELLANT 
versus 
D. В, BALLABHDAS AND OTHERS— 


PrAINTIFFS— RESPONDENTS. 
` Limitation Act (IX of 1903), Sch 1, Art. 142 —Swit 
for recovery of immoveable próperty—Dispossession, 
alleged —-Proof of possession within twelve years 
necessary—Payment of revenue—Realization of rent— 
Act of ownership—Proof of possession. 


In a suit for racovery of immoveable property 
when the plaintiff alleges dispossession it is for him 
to prove possession within 12 years before suit, (p. 
884,col 1.] . 

Payment of revenue may or may not be according 
to circumstances, but realization of rentfrom tenants 
of a patti in в village is, ап act of ownership and is 
evidence of possession.. [р, 884, col, 2.] 

Appeal from a desree of the Additional 
District Judge, Jubbulpore, dated the 
8th September 1921, in Civil Appeal No. 95 
of 1920, 

De. Н, 8. бошу, for the Appellant, 

Mr. M. B. Niyogi, for the Respondenta, 

JUDGMENT.—There are two sets of 
plaintiffs in thia ease. One sonsists of the 
sons of Raja Gokuidas who had died before 
the institution of the suit and the other of 
the sons of Ganesh Prasad who died during 
the pendeney of the auil. The defendants 
ars the sons of one Brijlal, deceased, In bhis 
judgnient the first set will ba referred to as 
Gokuldas and the second ая Ganesh Prasad. 
The plaintiffs’ case is that іп 1903 Gokuldas 
purshasad at a sale in exesntion of g decree 
a 9-anna 4. pies рай? of Nunia Kalan and waa 
put in possession thereof, T wo-annas 8-pies of 
the patti belonged to Sheo Prasad ‘and 
2 annas &-pies to Brijlal, In 1904 Gokuldas 
agreed to sell the 5-annas 4-pies райт to 
Ganesh Prasad : From that time till 1:10 
Ganesh Prasad paid the land revenue of the 
patti on Gokuldas’ behalf and realised rents 
from tenants of the patit. In 1911 the 
Revenue Authorities decided that the Sadar 


-Lambardar alone shonld realise all the rents 


and pay the whole of the sasessment. 
Ganesh Prasad paid the assesament to the 
Lambardar for that year. In 1912, however, 
the Lambardar  eollusively sollected the 
assessment for 2-annas 8-pies pat from 
Brijlal who deelared himself the owner of 
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that patti, The plaintiffs prayed for poses. 
tion of this 2snnage B.riea patti. The 
defendants admitted that Sheo Prarad’ and 
Brijlal were owners of 2-annas 8-pies райт 
each, but denied all the reat of tha plaintiifs’ 
allegations, They pleaded that Brijlal was 
in actual possession of the 2-annas 8-pies 
pattt as owner since before 1912, that he and 
the defendants were in possession for over 
12 yenrs before smit and that the plaintiffs 
never had any pgssession during that time. 
The Trial Court found that it was not proved 
that Goknidas purshased the рай in suit 
as alleged, and that, assuming that he pur 
chased it, there was no ayidense of his being 
put in possession of it, It held that 
the fast thet Gokuldas is shown to have bsen 
the owner of the patti in plaas of Brijlsl from 
1904 %о 1911 and the fact of ths ravenna 
heving bən paid by Gokuldas or by Ganesh 
Prasad on his behalf did not prove that 
possession was taken, It relied on the fact 
that after 1911 Ganesh Prasad refused to pay 
the Lambardar the assssgment on the райт 
in dispute, It attashed no importaneo to the 
fast that rent was resovered from some 
tenants for a year or two by Ganesh 
Prasad since it was resovored on the repre- 
sentation that he had purchased the patti 
from Brijlal. | е 
The lower Appellate Court found that 
Gokuldas did purshase the patti in suit and 
that he was pnt in possession of it, bat that 
neither Gokuldas nor any one on his behalf 
ever took possession of the rir and khudkasht 
lands of the village, and that the defendants 
haye been in adverse possession of these landa 
for over 12 years before suit, It found that 
the plaintiffs had paid the revenue and 
realised rents from tenanta and thus had 
been in posseasion of the pati: within 12 
years before the institution of the suit. It 
decreed the plaintiffs’ slaim for the palti 
‚ exeluding the sir and khudkasht lands, 
The finding that Gokuldas waa put in pos. 
. session of the patti is not ahallenged. The 
plaintiffs alleged dispossession. "Therefore, it 
is for them to prove possession within 12 
years before suit. Tho first question is 
whether the payment of . revenuo and 
realisation of rent amonnt to &ets of 
ownership, and are evidence of pogaes- 
sion. Payment of revenue may or may not 
be such an act aesording to Circumstances, 
, but the realisation of rent from tenants of 
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tha patti ia, and is evidence of possession, 
It has been fonnd by the. lower Appellate 
Court that rent waa realiced by Gokuldas, 
Admittedly, Gckuldas did not realise the 
rents himself, The queation, therefore, arises 
whether Ganesh Prasad was acting aa his 
agent’ when he realised the rents, The 
lower- Appellate ‘Court hae found that he 
was, It is urged that in arrivirg at this 
finding the statement of Ganesh Prasad bas 
been misapprehended. In Exhibit D 25 
Ganesh Prasad states that he paid the 
revenue upto 2910 for Raja Gokuldas, The 
revenue papers support his statement. Ganesh 
Prasad also states thatthe two tenants who 
paid rent to him paid it as they knew that 
Goknuldas bad authorised him to make aolles- 
tions and thet he used to tell Gokvoldas to 


‘make уеа]їввіїопв from the fenarts himself, 


This invdisates that Ganesh Prasad did not 
make realieations for bima:lf, The tenants 
state that they paid rent to Ganesh Prasad 
for ayesror two, Their ovidenes des not 
prove that Ganesh Prasad was not acting 
as the agent of Gokuldas, I do not find 
that Ganesh Prasad’s evidence has: been mis- 
apprehended. 

The appellant hag argued the ease as if 
Gokuldas bad to prove adverse possession 
against Brijlal, Bat Gokuldas was putin 
possession under the sale in exesution of 
the decree and the question, therefore, is 
not whether Gokuldas's asts were hostile 
to Brijlal but whether they were aeta indisat- 


‘ing that his possession was continuing, So 


lông эв Gokuldas was realising - rents 
from some tenants, his possession mnst 
sontinued and the 
realisation by the defendants of rents from ` 


-other tenants atthe same time conld not 


amount fo an adverse possession of the 
ранї, The collection of the rents by 
Gokuldas having been within 12 увага’ 
prior to the institution of the suit, the 
plaintiffe’ suit for the рай is not barred, 
except as regards those parts of it over 
whieh the defendants’ adverse possession 
for the statutory period has been proved. 
Tt was found bye thes First Court and it 
is vot denied that the defendants have 
been in exalusive possession of the sr, 
khud:asht, bid and padi lands of the 
patti for over 12 years before suit. The 
lower Appollate Court's .desree does rot 
mention the bid and padit lands, I modify 
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the. decree of thé lower Appellate Court by 
substituting the words, “sir khudkasht, bid 
and . padit lands,” for the words “str aud 
khudkasht lands”, The plaintiffs appear 
‘to have elaimed a врваійв 
whieh includes the sir, khudkaght and 
other lands, but have failed with 
‘regard to. these lands. I, therefore, order 
that the parties’ bear their own eosts 
throughout, , 

"BC D. E 

А Decree modified, 


CALCUTTA HIGH COURT. 
Овтбил Озуп, Sure No, 271 ок 1990, 
July 27, 1921, 
Present :—Mr. Justice Ghose. . 
RAM PROSAD CHIMONLaAL— 
PuAINTIPE 
versus 
ANUNDII & Co.—Darenpants. 
Civil Prdcedure Code (Act V of 1908), О. XXII, r, 
9 (2), О. XXX, т. 10—Sole defendant sued in firm. 
namé, death of— Omission to bring legal representative 
on record within time, effect of—Abatement, when 
cannot be set aside, е 


The effect of the provisions with regard to suing” 


partners in their firm-name is ‘merely to give a com- 


pendious mode of describing in the writ the partners. 


who compose the firm, and the plaintiff who sues 
partners in the name of their firm in truth -sues 
&hem individually, just as much as if he had get 
out all their names. [p. 8^6, oL 1.] ; 

Western National Bank of New York v. Perez, (1891 
19 B. 304; 60 L. J. Q B. 272; 64 L, T. 543,39 -W. R. 
245, Heinemann v. Hale, (1891) 2 Q, B. 88; 60 L. J. Q. 
B. 650; 64 L. T, 548; 39 W., R. 485, referred to, 


ө. Н 
The firm-name is & mere expression, not а legal - 
‘entity, and for convenience it may be used for the . 


sake of suing and being sued. The same considera- 
tions. apply where. the firm-name is used under 
О. ХХХ, г. 10 of the, Code of Civi] Procedure. 
Consequently, where a sole defendant who had been 
sued in his'firm-neme under О. ХХХ, г. 10 dies and 
his legal representatives are not brought on the 
' record within the. time limited by law, the suit 
abates, And the abatement cannot be set aside 
. without sufficient reasons within the meaning ‘of 


О. XXII, r, 9 (2) of the Civil Procedure Code, (p 886, 


col. 1.] 
Application. 
Mr. B. L. Mitter;for the Petitioner, 
Mr.- 8. И, Dore, for the Plaintiff, 
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JUDGMENT,—This is an applieation on 


-bsbalf of the infant defendant, Jogjiban 


Anundji, for. an ordgr that this suit, so far 
as the said defendant is sonserned, may be dis- 
tmissed.with aosta, It has arisen onder the 
following eireumstances : On the 7th Febru. 
ary 1920, this suit was instituted under O, 
XXXVII, Civil Procadure Code, for the 


‘Yesovery of a sum of Rs, 1,005.alleged to be 


due to the plaintiff firm on a hundi drawn 
by one Megbji Bhimji and acsepted by the 
defendant-firm of Messrs. Anundji & Oo, 
of whieh, itis alleged; thé sole proprietor 
was one Anundji, the father of the applieant, 
On the 20th'February 1920, Anundji obtained 
leave to defend this suit. He died on the 
9th June 1920. In February 1921, the 
plaintiff-firm made an application for an 
order that the plaintiff-firm may have leave 
fo sontinue, this suit against Jogjiban and 
Govindji, both of them infants under the 
аве ої 18 years, sons and legal representa- 
tiva of Avundji deseased, the alleged sole 
partner of the defendant-firm, and that the 
abatement of this suit, if any, be set aside. 
of by my 
learned brother, Mr. Justice Greaves, on 
the 2nd Marah 1921 when he made the 
following order :—" 16 is orderod, without 


- projudies to the rights of Jogjiban and 
-Govindji, 
~ of the 


the minor sons of Anuudji, 
defendant-firm to eontend, if 
they b> so advised, that this suit in faot 
&bited after six montha from the 9th day 
of Jane last by reason of the death of the 
said Anandji, that the said plaint and the 
register of thissui& be amended by adding 
to the aause-title thereof the name: of 
Jogjiban and Gavindji as such mona, heirs, 
and legal repreientativas as parties dofend- 
&nis.to this suit aud by making su»h other 
amendments in {һе body ofthe said plaint 
as may ba necessary in aonsequenas of the 
aforesaid amendment, And it is further 
ordered thst a fresh writ of summons to 
appear and answer do issue to. the said Jogii- 
ban and Govindji, ” 

. Govindji has, sinsa the date of the last 
mentioned order, died, and the fact nf his 
death has bosn recorded in the proosedings 
The present -appliaation is opposed 
оп the ground that no steps were taken by 
the plaiotiff-frm’ to record the death of 
Anundji and to bring his heirs on tho record 
within the statutory period and that, there. 
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fore, this suit has abated. Order XXX of 
the Code of Civil Prosedure deals with suits 
by or against firms and persons carrying on 
business in names other theirown, Seetion 
l- provides that any two or more persons 
elaiming or being liable as partners and earry- 
ing on business in British India may sue 
or be sued in the name of ‘the firm.  Sestion 
10 lays down: “Any person carrying on busi- 
ness in а name or style other than his 
‘own name may be sued in sueh name. 
or style as if it were a firm-name and, 
so far as the °nature of the case will 
permit, all rules under this Qrder shall 
apply.’ A person sued by his trading 
name may be ordered to diselose his real 
name and private address -:(see r.l). 
Now, for the purposes of the -present 
application, I will assume that Anundji 
was the sole proprietor of the firm of 
Anundji & Co, And indeed the: applieation 
of the  plaintiff-frm before Mr. Justise 
Greaves was urged on the footing that 
Anundji was the sole proprietor of Anundji 
& Оо; lt is settled law that the effect 
of the provisions with regard to suing part- 
ners in their firm-name is merely to give в 
compendious mode of describing in the writ 
the partners who eompose the firm and that 
the plaintiff who sues partners in the name 
of their firm in truth sues them individually 
just as muoh as if he had set out all 
their names, see Western National Bank 
of New ork v. Fereg (1), Heinemann 
v. Hale (2). The firm-name is a mere 
expression, not a legal entity, and for 
sonyenience it may be used for the sake 
of suing and being sued. The same 
aonsiderations apply where the firm-name 
is used under O, XXX, r. 10., Therefore, 
Imust take it that in this ease the person 
sued was .Anundji, The sole defendant 
Anundji having died and his legal represen- 
tative or representatives not having been 
brought on the resord within the time limited 
by law, this auit abated, : And, in my opinion, 
no suffeient, reasons within the meaning of 
ʻO. XXII, r. 9, sub-rule (2) were or have been 
shown for setting ‘aside the abatement, 


(1) (1891) 1 Q. B. 804; 60 L. J, Q. B..2725 64 - L, Т. 
643; 39 W. R. 245. 

(2) (1891) 2 Q. B. 88; 60 L, J.Q В. 650, 64 1..Т, 648; 
939'W, R, 485, - 
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The result is that the -spplisation 
sueceeds. The applicant will get the costs, 


Certified for Counsel. 
Application accepted. 
B.N. 7 


PATNA HIGH OOURT. 
APPEAL FROM Origizat DEoRBE No, 33,0F 
1919. : . 
Fekruary 1, 1922. 
. Present :— Мт. Justice Das and Mr. Justise 
` Adami. 
HIRANANDAN OJHA AND OTHERS— 
PLAINTIFFS — APPELLANTS 
versus 
RAMDHAR SINGH. AND OT4ER£— 


Dsrg*D:NT:— RESPONDENTS. 
Lease—Nullity clause Condition of forfeitwre— 
Distinction, whether recognised in India—Court, power 
of, to relieve lessee against nullity clause—Transfer of 

Property Act (IV of 882), ss. 111,114, . 


The Court can relieve a lessee even where, the 
lease has become void under the terms of the lease 
and the lessor does not elect to treat it as sub- 
sisting. [p 886, col. 14 

Bowserv Colby, :1841) 1 Hare 109; 66 E. R. 9693 
11 L. J. Ch. 132, 6 Jur, 1106; 90 R. R. 879, Davenport 
Reg., (1878: 8 App. Cas. 115; 47 L, J, Р, С. 8; 87 1, 
T, 727, referred to. 

No distinction has been recognised in the Transfer 
of Property Act between а condition.of forfeiture 
an@a clause of nullity; even before the passing of 
the Ful Act the law in India was the same.  [p. 888, 
col, 1. 

Appeal from a decision of the Subordinate 
Judge, Palamau, dated the 28th November 
1938, “2 

Mesers. Naresh Ohandra Kinka. and Lakhshmi 
Kanta Jha, for the Appellants. 

Mr. Sambhu Saron, for the Respondents. 

. JUDGMENT. 

Das, J.—This appeal arises out of a suit 
instituted by the appellants against the 
respondents for possession of sertain lands 
spesified in the plaint. The plaintiffs are 
the landlorde, and the mukarart patta executed 
by the predecessora-fn-title of the plaintiffs 
in favour of the predecessors-in-title of the 
defendants provided that in default of pay- 
meng of three instalments of rent the mukar- 
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татё shall be nulland viod, It is important 
to’ remember that the mubkarrari was granted 
before the enastment of the Transfer of Prop- 
erty Act, 

The judgment of the learned Subordinate 
Judge is not quite clear on the point whether 
there has been a default in the payment 
of three instalments of rent. In one portion 
of his judgment he recorded the finding that 
there was no agreement between the parties 
as to the instalments in which the rent was 
payable. But then he eame to the conclusion 
that sestion 114 of the Transfer of Property 
Act protested thz defendants from eject- 
ment, inasmuch as they deposited the rant 
in Court for the years 1322-1325, Reading 
the whole judgment, it appears to. me that 
the learned Subordinate Judge desided that 
the defendants had incurred forfeiture ; but 
that the case was one in whish the defend- 
ants should be relieved against the for 
feiture. in the result he declined to grant 
a Пввгев for ejestment as against the defend- 
‘ants, 

In this Court it was argued by Mr. Naresh 
Ohandra Sinha on behalf of the appellants 
thatthe case was not one of forfeiture under 
section 114 of the Transfer of Property Aat, 
bnt one of nullity, putting an end to the 
subjest-matier of the lease, which no act of 
the Court eonld restore to the defendants. 
Mr. Sinha argued that the English Law has 


always recognized a distinction between a. 


condition of forfeiture and a clause of nullity, 
He admitted thatwhere there isa proviso 
for re-entry on breach of a tanant’s covenant 
to pay rent, then on the failare to pay tuch 
rent the tenant incurs forfeiture which the 
Court has а diseretion to relieve against; but 
he contended that when the lease provides 
that on failure to pay xent the lease shall bs 
null and void the clause is one of nullity 
and there ia no power in the Oourt to restore 
to the tenant that which has some to an 
end by the express agreement, between the 
parties. The English law undoubtedly did 
recognize в distinction between a sondition 
of forfeiture and a clause of nullity, but 
whether it does still maintain that distination 
is open to some doub? | See Bowser у. Colby 
(1)1. Now, the dis¢inetion rested on this; 
-the proviso for re-entry being a mere form 


(1) (1841) 1 Here 109; 66 E, B, 969; 11 LJ, Oh, 
"182, 5 Jur, 1106;90'Е, Е, 879. 
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of seeurity to the landlord: for that whioh 
the landlord hes reserved to himself in the 
lease, the Court will always treat it asa 
security andallow redemption if the arrear 
of rent and the cost be brought into Court, 
within acertain time, the Oourt acting on 
the anslogy furnished by mortgage-actions 
and on the prinoiple that, if the landlord 
has his rent paid him at any time, it is as 
beneficial to him as if it were paid upon the 
But where there is no 
proviso for re-entry and the parties agree 
that on breach of a certain ecndition the 
lease shall absolutely eeasa and be void, 
then on the happening of the sondition 
there is no longer any subject with which 
the Court вар deal or which ean be restored. 
That was undoubtedly the view which at ona 
time prevailed in England. But, as has been 
pointed out in Davenport v. Reg. (2), in в long 
series of decisions the Courts have eonstrued 
slanses declaring in terms, however clear and 
Strong, that the lease shall be void on breach 


: of conditions by the leasees, to mean that 


they are voidable only at the option of the 
lessors. But whether void or voidable, the 
result ought ta be the same so far ав we are 
concerned in the present case, because it is 
sonseded that the plaintiffs, во far as the 


present breach is soncarned, have not 
elested to treat the lease as subsist. 
ing. 


Now, whether the distinction that obtains 
in Evgland between а  eondition of 
forfeiture ard a clause of nullity extends to 
this sountry ie open to grave doubt. So far 
as the Legislature is coneerned, it has not 
recognized the  distinetion in gestion 
114 of the Tranafer of Property Act. That 
seotion providca that: 

“Where a lease of immoveable property 
has determined by forfeiture for non-pay. 
ment of rent, and the lessor gues to 
ejest the lessee, if, at the hearing of the 
suit, the lessee pays or tenders to tho 
lessor the rent in arrear together with 
interest thereon and his full costs of the 
suit, or gives such sesurity as the Court 
thinks suffieient for making sueh payment 
within fifteen days the Court may, in 
lieu of making = deoree for ejectment, 
pass an order relieving the lessee against 

(2) (1878) 8 App, Cas. 115; 47 L, J. P, C. 8; 37 L, 
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the forfeiture; and thereupon’ the 
lessee shall hold ‘the property leased as if the 
forfeiture had not ocaurred,”” - 

It may be argued that there is 
nothing in sestion 114 to imply that the 
Court сап relieve the lessee: even 
when the lease has become. void under 
the terms of the leass and the lessor 
does not elect to treat it as subsisting. 


In my opinion, there is, if we refer to the 


definition of forfeiture in section 111 of the 
Aat. A forfeiture, acaording to section 111 
of the Ast is incurred «in ease the lessee 
breaks an express condition which provides 
that on breach thereof the lessor may 
‘re-enter or the leage shall become void 
and section 114 gives power to the Court 
to relieve against- the forfeiture, whish 
must mean forfeiture as defined by seation 


ХІХ of the Aot. No distinction has, therefore, ` 


baen reaognized i in the Transfer of Property 
Ast between a condition of forfeiture and а 
elause of nullity, 


It was argusd that thin cate ought not- 


to be governed by the Transfer of Property 
Ast. That may ba во, but as the 
distinction has not been reeognized ‘in 
any of the cases which have been desided in 
this eountry I am not prepared to ray 
that 16 extended to this country. That 
distinction rested in England on vary 
teashnioal roles of eonveyancing and it is 
open to us to fake the view that the 
rule formulated in sestion 114 of -the 
Transfer of Property Ast gave effect to 
the existing | law in the eoantry. The 
question is not Íree from diffisulty and I 


am not ‘prepared to dissent from the 
view which has been taken by the 
learned Subordinate · Judge. I would 


dismiss the appeal, but, in the siraumetanses, 
without eoste. 
. The oross-objection was [aot pressed and is 
dismissed. 
Арам, J.—1 agree. 
NH : 
Appeal dismissed, 
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OUDH JUDIOIAL COMMISSIONER’ S 


COURT. ; 
Frest Civiu Arenan No. 6 ов 1922, ` 
May 10, 1922, 


Present :—-Mr, Simps m, A. J, C; 


-MUHAMMAD ANWAR KHAN PrAINTIBS: 


—APPELLANT 
veraus 
J HANDA SINGH—DzssspANT— 


RuSPONDENT. 
Bond—Consideration —Presumption—Onus—Sutt jor 
cancellation of bond by minor— Return of consideration 


—Discretion of Court—Decree, form of - Specific Relief _ 


Act (I of 1871), s. 41, 


In the case of the execution of a money-bond, 
there is по presumption that consideration passed, 
and when consideration is denied, it must be 


affirmatively proved and the onus is not upon the’ 


executor to prove ifs absence, But where both 
parties go into evidence, the question of onus 
disappears. [p. 889, col. 2 ] 

Where aminor sues for the cancellation of, a 
money-bond entered into by him, the Court has full 
discretion to order the minor to return the money 
An import. 
ant element to take into account in exercising that 
discretion isthe knowledge by the defendant of the 
minority of the plaintiff, (p. 890, col. 1.] 

Mohori Bibee v, Dharmodas Ghose, 30 О. 539; 80 I. А. 
114; 7 С. W. N. 441; 6 Bom. L, В. 421; 8 Sar. P. C. 1. 
347 (P, O.), followed. 

Where in a.suib for cancellation of a simple money- 
bond on the ground that ib was executed when the 
plaintiff was a minor, the Court finds for the plaintiff 
and also that there was eonsideration for the , bond, 
a decree directing cancellation of the bond and 
declaring the defendant’s right to recover- the 
amount of the bond from the plaintiff’s property, 
though unusual, ie not improper [p. 890, cols. | & 2.] 

Gaya Prasad v. Sarfaraz Chaudhri, 29 Ind, Cas, 972, 
referred to. 

Appeal froma decree of the Subordinate 


Jadge, Lucknow, dated the 3rd January 1999, 


Messrs. Niamet Tlah and E. R. Kidvai, 
for tbe Appellant, 

'"Mesers, Ram Bhgrose Lol. Hakim Uddin 
Siddigi and Бај Narain Shukla, for the Re- 
spondent, 

JUDGMENT.— This is а plantiff's appeal, 
The suit wag brought by Mohammad Anwar 
Kbar, minor, under the guardianship of his 
grandfather, Mohammad Murtaza Khan, 
against Jhanda Singh Khatri for cancellation 
ofa simple money.-bond, dated 21st June 
1921, for Hs. 5,000 executed. by plaintiff. 
in favonr of the defemdant. The suit was 
brought on the ground of the plaintiff's minor- 
ity, but it was further alleged that no 
«oneideration hed passed. The consideration 
set forth in the bond itself is two promissory- 
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notes, one for Ra, 3,600, dated 15th May 
1621, and опе for Ве, 1,000, dated 7th 
June 1921. Both these notes bear simple 
interest at 2 pet cent. per mensem. The 
sonsideration is the prineipal and interest 
on these two promissory-notes together with 
the sum of Rs. 303 paid in cash in the 
presenes of the Sub-Registrar, Plaintiff 
allegss, however, that even this sum of 
Rs, 303 was paid baek again tothe defend- 
ant outside the registration offiee. 

The main defence was that the plaintiff 
was not a minor at all Along with thia 
it was alleged that the plaintiff had ra. 
presented himself to ba major and is now 
estopped from pleading minority, Lastly, 
16 was eontended that, even if the plaintiff 
із entitled to hava the bond  sanoslled, 
he ough’ to ba put upon terms and com- 
pellad to pay bask Rs. 5,000 with interast. 

The Court of Trial desided that the plaint. 
iff was а minor and that the died тоз 
be saneelled but that in the circamstansss 
justise required a deeree іп the follow- 
ing form: 

“That the plaintlffa claim be and ig 
hereby dacreed for cancellation of the 
bond iu ‘suit, Exhibit А-5, bnt the defendant 
chall have the right to resover R3, 5,000 
from the plaintiff’s property: eaeh party shall 
beac his own costa.” e 

The plaintiff has appealed. 

‘fhe defendant has filed cross objections. 
In the aross-objestions the dafendant asked 
that the bond should not bs canealled 
at all and һә valuad this relief af 

e Rs, 5,062.80 bat he paid only Rs, 10 on 
it as а deelaratory relief: in the alter. 
native, if the bond remained «ancolled, he 
asked tə have interest to date of institu- 
tion amounting to Rs, 62.8.0, future interest 
up to 18th Aprii 1922 amounting Rs. 581-4 0, 
and costs amounting to Rs. 318.12.0, 


These sums apparently were to be added. 


to the amount of Rx 5,000 mentioned in 
the second part of the deored. The offiea 
‚ objested that the Court.fee was deficient 
and*I desided by а separate order that the 
ofice was right. The defendant-respond- 
ent then droppad Мв main relief and 
fell back upon his sesond relief. Tha 
ero3s-objeation, therefore, relates only to 
interest and aosta. 

The plaintiff-appellant asks for an uncon- 
ditional decrea. As ragards the faets of 
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the ease T aesept all the findings of the 
Ooart of Trial, The question of minority 
stands thus: The plaintiff'8 ase ig that 
he was born on 10th Maroh 19/9. Acgord- 
ingly, on the date of the earlier of the 
two promiesory-notes, 15th May 1921, he 
waa already 19,.and, of sourse, ha was still 


19 when he oxeented the  sesond pro. 
missory note and the bond now in 
suit. But his grandfather had obtained 


a certificate of guardianship on 9186 
January 1920  whish had the effest of 
extending plaintiff's minority antil he would 
reach the age of 21. i do not propose 
to go into the evidenca on this qaestion 
of fast. It is in the’ appellant's favour 
and the eross-objeetion which impugned 
it has now gone out. It is enongh to вау 
that I have considered the evidence and that 
I agres with the Court of Trial. 

Аз regards the passing of the eonsidera- 
tion, the appellant urges that the onus was 
wrongly throwa upon the plaintiff, I agree 
that this was so. Thera was no Presumption 
that the consideration passed. The plaintiff 
could not be called upoa to prove a negativa. 
But in fast both partie: went into evidensa 
and the Court of trial, for good and во зеп 
reasons, found 16 proved that the sonsidera. 
tion had ‘passed. Tho question of onus, 
therefore, disappeared in the Court balow 
and no longer exists. Thera is no reason 
whatever to suppose that the plaintiff Was 
signing dosımente  withoat getting вру. 
thing for them. His story is that he 
made the acquaintance of the defendant 
when plaintiff was only 15 years old, that 
the defendant, who is admittedly a 
respec‘able man, of middle age, keaping в 
larga sweetmeat shop in the middle of the 
city, obtained a sinister inflaescs over the 
plaintiff by leading him into the paths of 
vise; and, finally, induced him to exsoute 
this bond in pureuanos of a schams by 
which defendant and plaintiff were to go to 
Bombay and purehase goods in order to aet 
up a shopin Lueknow, Тлете is`no reason to 
believe this story, and I agree with the 
Oourt of Trial that the aetual fasts are that 
dafendant advanced the money believing 
that it was required for the purposes of a 
large shop, whioh is carried on in the name 
of the plaintiffand his younger brother, I 
find, therefora, that the sonsideration actually 
passed, and that there was по fraud on the 


`. of the consideration for the mortgage. 
«Lordships desided that neither secticn 64 


eat д.альыч 
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part of the plaintiff, The Court of Trial has 
also found, though with some hesitation, 
that there was no misrepresentation on the 
part of the . plaintiff. This finding is in 
favour of the appellant and is, of eourse, 
“These 


П 


not challenged on appeal. are 
the only findings of facts whieh are 
. material. . 


T have now to consider the real point for: 


decision in this ease, which is one of law. 
It may be put in. this form,—On the facts 
of this ease, is the plaintiff entitled to have 
the bond cancelled without any eondition 
being imposed on him? "This is the main 
question. A sesond point arises whether the 


: form of the deeree. under appeal is eorrest 


which grants the defendant & deslaration, or 
ought the Court to have followed the more 
usual form of granting the plaintiff a decree 


provided he paid the money, directing that’ 


the suit stand dismissed if he failed to pay 
it. There is also the question raised in the 
cross-objestion whether the dofendaut’s 
right extends to the principal sum of 
Rs. 5,000 only or also to’ interest on that 
sum, and whether the defendant-respondent 
is entitled ta costs. The plaintiff-appellant, 
I may note, has not appealed for costs, 
"The leading case ‘dn’ this "subject" is 
Mohori Bibee v. Dharmodas Ghose (Ұ)..: In 


thet sase the plaintiff was & minos’ suing . 


to have a mortgage-bond caneelled. The 


. point most pressed before the Judisial Com: 


mittee was that the Courts ought not to 
‘have given the plaintiff a dearee without 
ordering him to repay the defendants the 
gum of Rs. 10,500 paid to plaintiff as part 
Their 


nor section 65 of the Contract Ast had any 
applisation, ' As regards seetion 41 of the 
Sipesife Relief Act which is aa follows:— 

“On adjudging the cancellation of an in- 
strument, the Court may require the party 
to whom кпећ relief is granted to make any 
sompensationto the other whish justiee may 


require." Their Lordships said that, no doubt, : 


it gave a discretion to the Oourt but that 
the Courts below, in the exercise of the 


‚ discretion, had some to the conolusion that 


justiee did. not require them to order the 


return by the respondent of money advanced | 


to him with full knowledge of his infanoy, 


(1) 80 О, 639; 80 I, A. 114; 7 ©. W, iN. 441; 6 Bom, 


х. Bà 421; 8 Sex, P; O. д. 874 (Р,.0,), 


wanes 


aero 


and they declined to interfere: with the 
diseretion ;во exercised. This desision is.full 
authority for the proposition that the 
Court has ‘a diseretion iu this asse. It is 
also authority for saying that an import- 
ant element to be taken into ascount in 
exereising that discretion is the knowledge by 
the defendant of the minority of the 
plaintiff. In the presentease the defendant 
did not know that the -plaintif 
was а minor. The plaintiff was in fast 
over 18. The defendant. had по  notiee of 
the certificate of guardianship.. The Sub. 
Registrar does not appear to have raised 
any diffisulty on the ground of minority. 
I have been referred to. many eases and 
I have considered them, but I do not think 
it necessary ‘to dissuss any of them here. 
The leading case is auffiziont to justify an 
order to re-pay the money received. 

* Ав regards the sross-objeation, I dismiss 
it.) The defendant ів not entitled to enforse 
the contract, which is void.. He is merely 
entitled to sompel the plaintiff to hand ` 
back the money he got from him without 
interast. Nor do I see any reason о 
interfere with the Court's order as re- 
gards costs, . і 

The form cf decree із unusual and it is 
open to the objection that the defendant 
has been given a relief whish he did not 
seek, bnt I am not°prepared to change it. 
If I were to make an order that the plaint- 
iff must pay to the defendant Rs. 5,000, 
otherwise the snit will stand dismirsed the 
result might.be that the plaintiff's suit 
would be dismissed, but if the defendant, 
attempted to receovex his money he would 
ba met by a res judicata that the plaintiff 
is a minor and hia suit would fail, This 
diffiaulty was pointed out in Gaya Prasad 
v. Sarfaraz Ohaudhri (2). The form ofthe . 
desresa gets overthis difficulty. 
‚ In the result, the appeal ia dismissed 
with costs. The croas-objections are also 
dismissed with costs. 

N. H. 

у Appeal dismissed. ` 
(2) 29 Ind, Oas, 972, - a 
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. ‘PATNA HIGH COURT, 
. APPEAL FROw OntainaL Овряв No. 108 
: or 1921. 
January 25, 1992. 
Present :—Mr. Justice Coutts and 
7 Mr. Justiee Ross. 
· Pumar GANGA SINGH AND. OTHERS — 
APPHLLANTA 
067845 


PIRTHIOHAND LAL—Responpent, 
Injunction—Jurisdiction—Party submitting to juris. 
diction—Court, power of, to restrain proceedings in 
another Court. 


Jurisdiction, in the matter of an injunction, is 
limited to cases where the party sought to be 
restrained is within the limits of the jurisdiction of 
the Oourt, but a defendant who submits to the 
jurisdiction by appearing to the suit of the plaintiff 
gives the Court jurisdiction, and the Court is com- 
petent on the application of the ‘plaintiff to issue an 
à injunction restraining the defendant from executing 
_ in another Court ‘a decree which he has obtained 
against the plaintiff, [p. 892, cols, 1 & 2.] 

Vulcan Iron Works бо, Ld. v. Bissumbhur Persad, 
1 Ind. Cas. 927; 86 C. 288; 18 O. W. N. 346 and Jumna 
Dass v. Harcharan Dass, 11 Ind. Cas, 416; 26 C, 406; 16 
О. W. N. 4, distinguished, 

Begg Dunlop $ Co. v. Jagannath, 11 Ind. Cas. 417; 
89 C. 104; 14 О. L. J, 228; 16 О. W. N. 402, Carron 
Iron Co. v. Maclaren, (1855) 6 H. L. О. 416; 24 L.J. 
Ch. 620; 8 W. R, 597; 10 E. В, 961; 101 B. R. 229, 
Dawkins v. Simonetti, (1881) 29 W. В, 228 at p. 229; 
50 L. J. P. 80; 44 L. T, 268, Mulchand Raichand v. 
Gill & Co., 58 Ind, Cas. 518; 21 Bom. L. В, 968; 44 В. 
288, referred to.. 


Appeal from an orfer of the Subordinate 
Judge, Bhagalpur, dated the 31st ‘May 1921, 

Мг. Manuk (with him Messrs. Kulwant 
Sahay and Sailendra Nath Palit), for the 
Appellants, 

Mr. Sultan Ahmad (with him Mr. Muham- 
. mad Tahir), for the Respondent. 

JUDGMENT, 

Coutts, J,—This appeal. arises out of 
an application made for а temporary injune- 
tion to restrain the defendants first party 


from executing, two mortgage-deerees, The 
petitionera brought а suit to ses aside 
these 'deerees on various grounds. The 


defendants first party obtained the desrees 
.on compromise and their principal allega- 
tions are that they were minors ard were 
not properly represented, that the procedure 
adopted was illegal and that there was 
nothing to show” that the Oourt sonsidered 
whether the eompromise was for the benefit 
of the minors or not. For these and other 
reasons they asked for a deelaration that 
they were not bound by these desrees 
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and that ‘they should be set aside, The 
suit was filed in Desember 1920, and in 
February 1921, the plaintiffs made the 
petition with whith we are now concerned 
asking for a temporary injunstion restrain- 
ing the defendants from executing thoir 
mortgage-desrees, The applisation has 
been dismissed by the learned Subordinate 
Jadge . on the ground that he has no 


jurisdiction and that no good reason has 


been shown for granting the injunstion. 
The plaintiffs have appealed. 
Two points arise in the appeal: (1) 
whether the Oourt had jurisdistion to 
injunction ; and (2) whether 
eireumstances of the case 
should be granted. In re- 
gard to the question of jurisdiction, the 
learned Subordinate Judge haa relied on tha 
sases of Vulcan Iron Works Оо., Ld, v. Bissum- 
bhur Persad (1), Jumna Dass v. Harcharan 
Dass: (2) and Begg Dunlop $ Oo, у, Jugan- 
nath (8). Ав the latter two oases 
are based on the desision in the ease of Vulcan 
Iron Works Oo ., Ld. v. Bissumbhur Persad (1), 
16 is necessary to consider that ease, The 
ease was decided on the authority of the 
Oarron Iron Oo. v. Maclaren (4) and the 
learned Judges who decided it relied on 
certain remarks in the judgment of Lord 
Brougham, that jurisdiction is limited to 
eases where the party sought to be re- 
strained is within the limits of the jurisdic- 
tion of the Court, for the only remedy 
for breach of the injuueton is by way of 
prosess for contempt, which, being pro. 
ecedings of а guast-eriminal natura, sould 
not ba enforcad against a party resident 
out of the jurisdiction, and, following this 
desision, Fletaher, J., remarked that "the 
Court oan only restrain a person from pro. 
eeeding with a suit in a Foreign Court if 
the person sought to be restrained is within 
the jurisdiction of the Court." This snit 
was one in whieh the plaintifis had asked 
for an order on the defendants to restrain 
them from proceeding with a suit whioh 
had been instituted by them in the Oourt 


in ` the 


(1) 1 Ind. Cas. 927; 36 C. 233; 13 C, W. N. 346. 

(2) 11 Ind Cas, 416; 88 C. 405; 16 О. W. N. 346. 

(8:11 Ind. Oas. 417; 39 О, 104; 14 C, І. J. 228; 16 
©, W. М. 402. 

(4: (1855) 5 H. L. O. 416; 24 L. J. Oh, 620,8 W, 
R. 697; 10 E, R. 961; 101 R, R, 229, 
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of the: Subordinate Judge of Farruekabad, 
' the plaintiffs having sued the defendants 
on the Original Side of the Caleutta High 
Court, The ap»lisation for injunction was 
rejected on the ground of want of jurisdistion. 
Ті is not clear from the ‘report of tha osse 
whether the defendants in the ease in the 
Caleutta High Oonrt had appeared and 


submitted to the jurisdiction of the Court. 


and this was a point whieh was never 
considered in that case. In Halsbury’s Laws 
of England, Volume XVII, page 263, it is 
said. that " & foreigner who has appeared to вп 
action in an EHoglish Oourt gives jurisdis- 
tion to the Hnglish Court to restrain him 
from proceeding to litigate the same subjeot- 


matter in the Courts of his own aountry.": 


In support of that dictum the authority of 
Dawkines v. Simonetti (5) was quoted, In his 
Conflict of Laws (1608 Edition), page 45, 
Dicey says : '" The Sovereign of a: aouptry, 
acting through the Courts thereof, has a right 
to exersiee jurisdistion over any person who 
volurtarily submits to his jurisdiction, or, 
in . other words, the Courts of a sountry 
are Courts of eompetent jurisdiction over 
any person who voluniarily submite to their 
iurisdietion :? and again at page 48 he eays, 
“The Courts of Common Law and cf Equity 
have furiher always exercised jurisdiction 
over a defendant who appeared to, от 


a plaintiff who brought, an gation or anis. 


This again is in striet conformity with 
the prinsiple or test. of cubmission, ” 
Ths true test then. would appeac to be a 
submission to jurisdiction and it is to be 
noticed that in the case of Carson Iron Co. 
v. Maclaren (4) on whieh Fleteher, J., based 
his decision in the ease of Vulcan Iron 
Works Co., Ld. v. Bissumbhur Persad (1) the 
- Scottieh respondents were not respondents to 
the English aotion nor did they olaim 
the benefit of the administration decree, 
in other worde, they did not submit to the 
jurisdiction of the Court. This was а 
question . whioh, as I have already said, 
was not sonsidered by Fleteher, J., in his 
decision and it ia not clear from the report 
of that sare whether in fact the defendants 
had submitted to the jurisdiction or nob. 
In the case now before ua the defendants 
have submitted to the jurisdistion by appear- 
ing to the suit of the plaintiffs and by ко 

(Б) (1881) 29 W. В, 228 at p. 229; 50 L. J. Р. 30; 
44 L, T. 260. Hd E 
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doing they have given the Оопгі jurisdio- 
tion. This same matter was very fully 


. considered in a judgment of Marten, J., in the 
‚ вазе of Mulchand Baichand v. Gill and Oo, (6) 


in whieh the learned Judge took the view 
of the matter I havo already expressed; 
In my opinion, then, the Subordinate 
Judge had juriedistion to grant an injune- 
tion, ; 


It remains to be considered whether iuris., 
diction should be exercised in this. particular — 
case ог. поё, In my opinion it should not. 
The eontention in support of the spplieation 
is thatthe procsedings of the Court whieh 
led up to the ex parte deerees being obtained 
by the defendants wera поб in ascordanca 
with law, Тһе. orders of the Subordinate 
Judge on the order-sheet which refer to the 
making of the ew parte docrees are as 
follows: “ 23rd January 1918. On the 
applisation of the guardians ad létem of 
the minor defendants for permission 
to sompromise the care with the  plaint- 
iff 16 is ordered 'permiasion granted'" On 
the same day. thera is this final order. 
“ Both sides file a petition of compromise. 
I order the suit ba decreed on sompromise. 
All the lines of the petition of aompromise 
should be embodied in the Geeree. ” 


The firat poink urged is that thera is 
nothing in either of these’ orders to show 
that the learned Subordinate Judge sonsidered 
the quostion whether the compromise was 
for the benefit of the minors and, on the 
authority of Gobinda Ohandra Pal у. Kailssh 
Ohandra Pal (7), it is contended that tha 
order is illegal. 


The cesond point urged ia that bafore 
the defendants had filed written’ statements 
the case was submitted to arbitration and 
it was in pursnance of that arbitration 
that the sompromise was arrived at, воряе- 
quently the arbitration was not in escord’ 
восе with Sehedule !I of. the Civil Proce- 
dure Code and was illegal. Now, what bap- 
pened appears to be this. After the snit 


4 L] " 


. 
- (6) 58 Ind. Cas. 618; 21 Bom. L. В. 963; 44 B. 288, 
(7) 66 Ind. Cas. 164; 26 C. W. №, 105; 14 L. W, 
398; 3 U. P. L. В. (P. О, 77; 80 M. L. T, 181; 48 О. 
994; (1922) A. I, R, (Р, О.) 186; 48 I, А. 241 (P. C.). 
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‘was fled, but before the defendants filed 


their written statements both parties with 
the knowledga of the Court submitted 
their differensea to the Distriat Judge and 
the Oollestor and it was arranged, that they 
should settle the dispute. Thess two officers 
arranged a settlement, a compromise peti- 
tion in aacordanse with it was filed and 
the desree was passed. In these eireum- 
stanees, I am unwilling to believe that the 
compromise was nof in fact for the benefit 
of the minors. It may be that there was 
some irregularity in the procedure adopted 
by the parties and possibly by the Court, 
and I refrain from expressing any opinion 
as to whether on scscount of this irregularity 
the plaintiffs may suscaed in their auit 
but Tam not satisfied that, in the circum- 
stancss of the case, their interests were 
not . properly sonsidered and, therefore, 
І would not grant an injunetion| I would 
dismies this appeal with costs, 
Ross, J.—I agree. 
W. 0, А. | 
Apveal dismissed 


. OUDH JUDICIAL COMMISSIONER’S 
. OOURT. P 
Отт, Revision No. 84 or 1922. 
August 6, 1922. 
. Present :— Syed Wazir Hassan, А, J, C. 
LACHHMI NARAIN КАС —Јорамихт« 
DEgTO2— APPLIOANT i 
Y . 007 versus, 
UMAID RAI—Deoreq, HOLDER 
: —Oprosite Party. 
Railway Administration—Payment of gratuity to 
htir of deceased employee—Gijt—Assets of deceased— 
Money, whether liable for debts of deceased. 


Money paid by % Raflway Administration to: the 
heirs of a deceased employee of thac Administration 
as gratuity for approved services is a mere gift, 
though the motive for the gift lay in the meritorious 
services of the deceased, and no portion of it can be 
treated as an asset of the deceased, so as to be liable 
for any debía due by him at his death, [p, 894, 
eol, 1, - я ` 
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Application against an order of the Judge, 
Small Oause Oourt, Lusknow, dated the 3rd 
July 1922. 

Pandit Bréjnath Sharga, for the Applieant. 

Babu Daya Kishen Seth, for the Opposite 
Party. 


JUDGMENT.—This is an application 
under section 25 of the Provincial Small 
Oause Courts Act (IX of 1887). Ono Gauri 
Shankar Kaul was until his death а servant 
of tho Oudh and Rohilkhand Railway 
Administration. He diedon the 6th August 
1920. On the 23th October 1920 U maid 
Rai obtained a devree against  Laohhmi 
Narain and Sri Krishen Kaul, brothers of 
the decsased, in respest of a debt due to him 
from the deceased. It is admitted that 
the desretal amount was to be real'zed 
only from:the property that belonged to 


. Qanri Shankar Kaul and had come on his 


death into the bands of the judgment. 
debtors, The Oadh and Rohilkhand 
Railway Administration paid Rs. 1,740 to 
Lashbmi Narain Каш, on the 14th July 
1921, as gratnity under the rules framed by 
the Railway Board.  Laehhmi Narain Kaul 
deposited this money in his own name on the 
same date in-the Ondh and Rohilkhand 
Railway Employee's Co-operative Society, 
The decree-holder now seeks to attaeh and 
recover a portion of this money in satisfaction 
of his decree, The judgment-debtors object to 
this on the ground thatthe sum of Rs, 1,70 
and every portion of it being the 
gratuity paid to Lachhmi Narain under 
the rules ofthe Railway Board is not propariy 
of the deseased, 

That the sum of money sought to be attaah- 
ed is a portion of the gratuity is admitted by 
the deoree-holder. The learned Judge of the 
Small Cause Oourt rojected the objection and 
allowed the attachment to proceed, It is 
contended before me that no portion of the 
gratuity san be treated as an asset of the 
deceased Gauri Shankar Kaul and eonsequ- 
ently the deeree, satisfastion of which was 
limited tc such assets, cannot bag 
exesuted against the judgment debtors 
by attaching any portion of $be gratuity. 

Iam of opinion that the contention is a 
sound one and must be ascepted. То 
determine the question as to whether 
the gratuity can be treated as the 
property of the. deceased Gauri Shanker 
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Kaul the best test would bə to sea whether 
it sould lawfully be olaimed from the 
Railway Administration by the heirs of the 
deeeased. If it воша not beso claimed it 
follows, ascording to my judgment, that the 
gratuity is not the property of the deceased, 
Under Railway Board’s letter No. 139 


F., 16, dated 9th September 1918, a 

general rule ‘with regard to . these 

gratuities is stated in the following 
terms :— 


“Subjest to thé conditions hereinafter 
mentioned and to sueh others as may from 
time to time be promulgated, the Heads cf 
Departments may grant at their discretion 
as в reward for good, efficient, faithful 
and eontinuous serviee gratuities on retire- 
ment to subordinate Railway employees 
(including menials) or to their widows and 
children dependent on them. It must be 
distinstly understocd that 
grataities is entirely at the discretion 
of the Heads of Departments and that 
gratuity cannot be olaimed as a right”. 
The langusege of the rule quoted above 
is perfeatly elear and can lead ќо no 


other interpretation than that the grant 
of a gratuity either to the employee 
himself or on his death ío his 


Heirs is в mere matter of gift resting 
entirely on the diseretion ofthe Heads of 
Departments and that neither Gauri Shankar 
Kaul nor on his death his heirs could 
claim it as a matter of right. When 
the gratuity, therefore, was: paid to Lach- 
hmi Narain Kaul it was paid: to him 
as a gift by the Railway Administration 
though the motive for the gift lay in the 
meritorious services rendered by Gauri 
Shankar Kaul. 

The learned Pleader for the applicant 
aptly illustrated the legal position. involved 
in the саве by referring to services: that 
may be rendered by a medisal practitioner 
to a patient without payment of any fee . 
and on reeovery the patient makes a gift 


of a money or other valuable property 
to the son or other near relation of the 
medieal prastitioner. The gift in suoh a 


caso wonld undoubtedly be, as the learned 
Pleader argues, and І agree with 
him, to the son or the near relation to 
whom it is made though the motive for 
granting the gift lay in the services 
rendered by. ће. practitioner himself. 
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property gifted, therefore, would not be 
the property of the practitioner, The 
decision of the lower Court proceeds on a 
Somewhat different ground and, to my mind, 
on an irrelevant ground. This was not 
а oase where’ money so long as it ia not 
paid to 4 partisular individual does not 
belong to him but as soon as. it is 
paid to him it beeomes (his property, nor 
is it a ease where money whish is not 
legally attashable in execution of adeeree 
has: been blended with a fund which 
is attachable for the purpose of satisfying 
& deoree. 

I, therefore, allow - the application, sat 
aside the order of she lower Court and 
dismiss the applieation for execution with 
costs in both Oourts, 

W.O А, 

‹ Revision accepted. 


. NAGPUR JUDIOIAL COMMISSIONER'S 


COURT. 
Szcoxp Отуп, Arrear No. 484 or 1921. 
Oetober 28, 1922. 
Present : —Mr. Kotwal, A. J. C. 
D. W. ROBERTS—DxrENDANT— 
| APPELLANT 
versus 
SHAIKH HYDER, Oowrracton— PrAINTIFE 
— RESPONDENT, 
Contract Act (IX of 1872), г. 55 (2), (3), 
applicability of—Agreement to complete work within 
stipulated period—Damagep fimed for breach—Time, 
whether of essence of contract. 


Where in a work contract a penalty is stipulated 
for in case of failure to ‘complete the work within a 
stipulated time the indication is that in case of such 
failure it is not fhe avoidance of the contract that is 
contemplated but the acceptance of performance 
after the stipulated time subject to payment ef 
damages fixed in the contract. Sucha case falls 
within clause (2) of section 65 of the Contract Act 
and time is not of the essenge of the contract in ‘the 
“ease.[p. 896, col. 1.] 

. Appeal from the decree of the Distriet 
Judge, Jubbulpore, dated the 17th August 
1921, in Civil Appeal No, 12 of 1921. 

y" МЕ; a. L. Bubhedar, for the Appellant. 


Mr, M. Gupta, for the Respondent, _ as 
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MUNICIPAL COMMITTEE, OHINIOT V, BASHI RAM. 


JUDGMENT,—The conditions as to the 
time at or before which the work was to be 
completed are.as follows :— 

. “The whole work will be eompleted in four 
months from the date of getting .permis- 


Sion in writing from Mr. D. W. Roberts, 


" A fine of, Rs. 5 per day will be exacted 
for every day after that date that the 
work is not sompleted within the above 
noted time." { 

It seems to me that time was not of 


the essence of the sontract in this case. The 


very ‘fact that a penalty was stipulated for 
in case of failure to complete the work within 
the stipulated time indicated that in case of 


: 8uoh failure it was not the avoidance of the 


contract by the defendant that was sontemplat« 
ed but acceptanca of performause after the 
stipulated time subjeot to paymant of damages 
which were fixed. Tho case, in my opinion, 
falls within paragraph 2 of section 55 of 
the Oontract Aet and the only question ig, 
what ia the eompernsation. to whieh the 
defendant is entitled for the loss oscasioned 
y the plaintiff's failure to complete the 
work within the ‘stipulated time, The 
lower Appellate Conri seems ќо have con: 
sidered it unnesessary to go into this ques 
tion, as in its opinion the third paragraph 
of seetion 55 applied. , 2s 1 have held 


otherwise I remand the case to the lower ` 


‘Appellate Court for a decision as to the 
compensation to be awarded. ' I note that 


‘both the lower Courts seem: to be in error 


in thinking that no part of Issue No, 2 
ewas referred to the arbitrator. The Court- 
fée paid on the memorandum of appealin 
thid Court will be refunded. 
will abide the кейш. 
: ‘Case remanded, 
8, р, 


Other aosts ` 


` sion. 


LAHORE HIGH COURT. 
Letters Parent Appear, No. 90 or 1921, 
.  . Maroh 4, 1922. 
Preseni;—Sir Shadi Lal, Kt., Chief Justice, 
and Mr. Justiee Martineau, 


"Tar MUNIOIPAL COMMITTEB, CHINIOT, 


THROUGE BHAGWAN DAS, SECRETARY— 
DEFRNDANT— APPELLANT 
; versus 
BASHI RAM AND OTHERS—PEAINTIFFS— 
ResPoxDERTts. : 

Limitation Act (IX of 1988), s. 12—Judgment 
announced, but decree not drawn wp till some time 
later—Appeal presented without copy of decree, effect of 
—Decree, copy of, obtained subsequently— Deduction of 
time to which appellant entitled. 


A Trial Court announced judgment on the 29th 
August 1919, and the defendant obtained a copy of 
the judgment on September 26. On October 10, he 
applied for a copy of the decree but was informed 
the next day thatno decree had been drawn up, 


“Не filed an appeal in the District Court on October 13, 


In the meanwhile, the Court drew up its decree on 6th 
November 1919. On December 11 he applied fora 
copy of the decree and the copy was completed on 
December 22, but defendant did not receive it till 


` February 2, 1920, on which date it was filed in Court: 


Held, that there was no proper presentation of 


‘the appeal till February 2, 1920, when the copy of 


the decree was filed, that the defendant was entitled to 
exclude the time between the 29th August and 6th No- 
vember, and between the lith December and 2nd 
February but was not, under section 12, Limitation Act, 
entitled to exclude the time between the 6th Novem. 
ber when the decree was prepared and the 11th De. 
cember when he applied for & copy of it and that the 
appeal had-been rightly dismissed as barred by time, 
[p. 896, col. 2.] : 


Letters Patent Appeal.against the order of 
Mr. Justiee Ohevis. . 


Lala Ham Ohand Manchanda, for the Ape 
pellant, . ; 

Mr. Fakir Ohand, for the Respondents. 

JUD&MENT.—The plaintiffs brought а 
suit against the. Municipal Committee, Ohi- 
niot, and the First Court deeided it in their 
favour, but the learned District Judge on 
appeal remanded the sase for a fresh deci. 
On appeal by the plaintiffs to thig 
Court Mr. Jnstise Ohevis held that the 
appeal to the District Judge was barred 
by limitation. and, therefore, restored the 
deereo of the First Court. The defendant 
‘Committee has appealed from that order 
under the Letters Patent. | 

The First Court’s judgment was passed 
on tha 29th: August 1919, The defendant 
applied for a copy_on the 8th September 
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and obiained a copy of the judgment on 
the 95th." On the 10th October the Com- 
mittes put in an urgent application for a 
copy of the deeres. but the application was 
returned the next day with an intimation 
that no decree hed been prepared. The 
Committee filed its appeal in the Distriet 
Court on the 13th October and notice was 
issued by the Court to the respondent for 
the 186 Desember. Meanwhile, on the 6th 
November, the deeree was prepared by the 
First Court and the Seeretary of the Com- 
mittee was informed of this on the Ist 
Deeember and was told that he should pnt 
in a сору of the deeree and the 2nd Feb- 
raary was fixed for the hearing of the appeal, 
On the llth December 1919 the Secretary 
of theOommittea applied for а аәору of 
the decree, the application being sent from 
Chiniot to Sargodha by Post. The copy 
was completed on the 22nd Deeember but 
was cent to a wrong address «nd was 
returned through the Post іо the Copyieg 
Department and it was not till the 2nd Feb- 
ruary 1920 that it was delivered to the 
‘Secretary of the Committee who filed it in 
Court on the same date. 
Mr. Justice Ohevis, after allowing the 18 
' days spent in obtaining the зору of the 
judgment and the two days spent in the first 
` unsuecessful applieation for a вору of the 
deeree, finds that the Committee had five 
days still in hand when it presented its 
appeal to the Distriet Judge on the 13th 
(Qatobee 1919 and concedes that these five 
days were still standing to the Committee's 
credit when the Ѕевгебагу waa informed on 
the lst December that a deoree had been 
drawn up by the Trial Court, But he poiats 
out. that there was no reason why the Sec- 
retary should not have applied for a .eopy 
of the decree that day, when he was present 
in Sargodha, and that instead of doing во, 
he wasted ten days and did not make his 
application till the lth, The learned 
Judge has consequently held that the appeal: 
to the District Jadge was not time-barred. 
It is contended for the appellant that 
the appeal to the District Judge was properly 
presented on the 13th October though not 
‘acsompanied by. copy of the dearee, sinos 
no decree had up to that time been drawn 
up. But, we cannot aeeept this conten- 
tion, for,in the first plaee, О. XLI, т. 1, 
Civil Proasdure Code, makes it imperative 
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that the memorandum of appeal ‘shall be 
easompanied by a copy of the deeree and, 
in the second place, there sould be no appeal 
on the 13th October when no deoree existed ` 
which cauld be appealed against., We think 

it is clear that there was no proper pre- 

sentation of the appeal in the  Distriet 

Cours till the 2nd February 1920, when a 

copy of the decree of the First Court was filed. 

1% has then to be determined what period 

is to be exsluded in computing the period 

of limitation, on &soount of the time re- 

quired for obtaining-a copy of the decree. 
The deeree was prepared by the Firat Court 

on the 6th November and the appellant 
тву be entitled, in ассогбапсэ with the 

rulings of the Osleutta High Court in 

Bani Madhub Mitter v, Matungint Dassi (1), 

to tho exelueion.of the time between the 

29th Auguat and the 6th November or, if 

Talshibhat v. Ranehhod (2) is followed, to 

the exclusion of .the time between the 
8th September and 6th November. The 
time taken by the Copying Department, 

in preparing and delivering { the copy 
£, в., from the 1lth December to the 2nd 
February, would also have to -be 'exeluded 
but the appellant is not entitled under seetion 
12 of the Limitation Ast to the exclusion 
of the time between the 6th November 
when the deoree was prepared and tbe 
llth December when he ‘applied for a copy 
of it, and as that period exceeds 30 days 
it must be held that the appeal s was barred ' 
by limitation, 


ft is contended for the appellant that” 
time should be extended under section 5 of 
the Limitation Aet but it is diseretionary 
with thé Court to allow or refuse an ex- 
tension of time umder that seetion and we 
do not think it would be proper in an 
appeal under the Letters Patent to inter- 
fere with the discretion of the learned Judge 
in Chambers in the. matter, i 

This appeal, therefore, fails and we dis- 
miss it, but under circumstanses we jaave 
the parties to bear their own coats, 

ЖҰ. 0. А. 

*  *Appsal dismissed, 


(1218 О, 104 (Е. В.); 6 Ind. Doo. (N. в.) 668. 
(2) 26 B. 442; 4 Bom. І, R, 99. 


МА MYIT €, ЗАЋМА, ` 


-LOWER BURMA CHIEF дот, 
` . Szoonp, Oiven APPEAL No, 42 or 1919, 
August 27, 1920, 
‚ Present : —Mr. Maung Kin, 
Officiating Chief Judge. 
МА MYIT ляр oTHERS—APPRLLANTS 
ter5u3 
S. О, SARM A— ResPOXDENT, 

Ой Procedure Code (Act V of 1908), s. 11, О, II, 
r. 2; O: XXXIV, r. 1—Mortgages, two, in. favour of 
same person —Suit on subsequent mortgage, whether 
bars suit on prior mortgage. 


A person who holds two mortgages ou the same 
` property is nob debarred from suing on the earlier 
mortgage merely by reason of his "having already 
_ sued and obtained a decree on the, later mortgage. 

[р. 900, ‘col, }.] 

(C'ànc-law discussed.) 

-Appeal, against the decree passed: by the 
Distrist Judge, ‘Pyapon, reversing a decree 
passed by the Township Judge, Bogale. 

. Mr. Thien Maung, for the Appellants. 
Mr. Ohari, for the Respondent, 
JUDGMENT, —On the 13th Mareh 1913 

Maung ` Mya, and bis wife, Ма. Муй, mort. 


gaged the propsrty in sois to Mauvg Po. 


Kyaw, and Ma Gyi for Hs. 200 on a 
rezistered “dead of mortgage Subsequently 
‚ Maung Mya deserted Ma Myit, and on the 
18ih May 1915 Ma Myit and Ma Pwa Kyin, 
who is the daughter of Ma Myit апа Maung 
Mya, mortgaged. ‘the same property for 
Rs. 200 on a registered deed of. mortgaga 
to the ` same mortgagees, "Maung .Po 
Kyaw and Ма (бу. “The mortgagees 
впеї for and . obtained в decree оп 
tbe second mortgage, This decree and the 
first mortgage were assigned by the mort- 
gageos to Sarraa. At the time an applica- 
tion, for the. sale .of the property had 
‘been made. The assignee proseaded with 
it, but the.sale of th# property wa, how- 
ever, \prevented by tho decratal amount 
being "paid by Maung Po Thaang and hia 
wife, Ma; On. Mauüg Po Thaung and Ma 


‘On: then pulled; dowd the old house and `} 


built a new one onthe site, Later, Sarma 
filed a suit on the first mortgage. The 
defence was that the second mortgage 
was only a renewal et the. firs&/ and that 
` the first no longer “existed, 
that ‘there having Baen а ‘suit for a mort- 
gage-desree, on the gesond ‘mortgage, tha 
present sait on the». firat morgage is 
barred. Two questions, therefora, arise for 
consideration:—-(1) whather . the’ firat mort. 


s 


„е өзб of the: mortgageas’ 


 morigage' 'асёсозәво]8' 


and further: 
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gaga had bezn oansallad by tha seaond 
mortgage, and: (2): What would. be the 
‘failure to sua 
‘on, or even refer to, the firss mortgage 
‘in the previous snit P ‘The first quantion 
‘ig one of fast and cn».has only to refer 
to the sesond mortgage-daed to sse that 
that mortgage wan made aubjeci бо the firat, 
The firat mortgage is recited and the 
second mortgage is dasaribid as в second 
"made in respest of a 


frəsh loan of Rs, 200. d do not think 16 
mecassary to refer to the oral evidense 
on the point. I would, therofore, hold that 
there ware two mortgages on the same 


' property aud that the second was noi male 


in cancalment of the firat, 

There ів one fast whioh I shoald have 
mentioned, z., e., that in the proclamation 
for the sale, of the property it was stated 
that there was & prior mortgage. à 

According ‘to О. XXXIV, >т. 1, aM 
persons haying an interest either in the 
mortgage security or in the- right of 
redemption shall be joined as parties to 
any snit relating to the mortgage. This 
provision is followed by the following 
explanation: :—A puisne mortgages may sua 
for foraslosure or for sale without making 
tke prior mortgagee в party to the anit; 
and в prior mortgages» n: ei not be joined 
in a suit to redeem а subsequent mortgage. 
The explanation seems to make it quite 
elear that in a suit by the puisne morb- 
gagee the prior mortgages need not be 
added as а party. Bat it has been argued 
that tha explanation does not apply tothe 
case of a person having two or more 
mortgages on the same property and that 
in his case he oannot sce on &eubsequent 
mortgage alone, isasmush аз he wonli 
have notice of the prior morigag 8, In 
my opinion this argamoent is failasious. 
The explanation doas not sy that if the 
puisne mortgagee had notica of the prior 
mortgage it will not apply to the ease. 
It seams to ino that notica of the prior morte 
gage is immaterial. 

In Subramania Asyar v. 
Aiyar (1) the question ia 
ago Was eansiderad and ii 
a parson пш tw) morigagas 


Balsubram ania 

tha present 
was hold that 
оа a 


(10) 39 111, ‘Gin aly; 23 M, bm J, 195, 88 M, 927° 


(F, B) 
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"properly may sue for sale on the sesond 
mortgage reserving his rights under the (ret, 
The decision was by в Full Bench ona 
reference made by a Divisional Bench of 
‘two Judges. There had been a sonfliat 
of ruling in the Madras High Court. 
Dorasami v. Venkotaseshayyar (2) and 
Майи Krishnama | Ohariar:. v. Аппатдата 
Ohariar (3) had answered the question in 
.the negative, while HadhaKrishna Iyer v. 
Muthusawmy Sholagan (4) had answered 
it in the adi:mative, Hense the reference. 
The cases of Dorasami.v. Venkataseshayyar 
(2) and Nattu Krisnhama Ohariar v. Annan. 


gara Ohariar (3) were based upon seotions 85. 


and 61 of the Transfer of Property Aot and 
the form of decree for sale ай 
given in the Civil Procedure Code, and 
at the argument section 99 of the Transfer 
of Property Act was also pointed ont as 
supporting the ruling in Dorasam:'s case (2). 
' Tbe Full Beneh held that in so far as 
Dorcsamt’s case (2) depended upon sections 
#5 and 99 of the Transfer of Property 


Act as they stood at the timeof that саве ` 


the ruling eannot be accepted by reason 
of the re-enactment by O. XXXIV, rr, 1 
and 14, in the Oode of 1908 and that it 
cannot now ba said that О, XXXIV, r. 1, 
requires a prior mortgagee to ba joined 
and the property‘ to ba sold frea of ‘hig 
mortgage whether . ог not the prior mort. 


gages be the same person as the puisne 
mortgagee. It was also held that the 
language of r. 1 shows that in the 


case of a puisne mortgage what is mort- 
gaged has to bo redeemed, that is to say, 
that mortgaged property consists only of 
the equity of redemption under the prior 
mortgage, and that, therefore, the form of 
deores in the Civil Procsdure Coda does 
not require that on redemption of the 
puisne mortgage, the land itself should be 
re conveyed freg of the prior mortgage as 
weil and that the form of decree given in 
the echedule cannot, therefore, be relied 
on. lt was further held that section 99 
of the Transfer of Property Act, as it stood 
at the time of Dorasamz’s cass (2), has been 
. repealed and re-enacted іп О, XXXIV, r. 14, 


(2) 25 M. 108; 11 M, L. J. 378. 
(8) 80 M. 353; 17 M. L J. 801; 2 M, L, T. 330 
(4) 81 M. 530; 18, M. І, J. 664, 
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and that, as the Jaw now stande, it only dabara 
the mortgegee from bringing the mortgagad 
ргсрагіу to sale otherwise than by a suit 
in enforeement of the mortgage when such 
sale is «in satisfaction of the mortgage-debt 
itself and not, as under seation 99, what- 
ever the natare ofthe claim. This shows 
that the Legislature does not consider it 
desirable, excspt in the вавав spesifiel, to 
prevent the mortgagee from acquiring the 
equity of redemption otherwise than by a suit 
upon the mortgage itself and affords a 
strong argument against the imposition of 
such a restristion by the Oourt. Sestion 
$1 of the Transfer of Property Act was. 
held not to afford a sufficient reason for 
refusing to allow a mortgagee suing on a 
pu'sne mortgage to s:ll subject to tke 
pricr mortgage in his fayour. In Gobind 
Prasad v. Tei Narain (5) the Oaloutta 
High Court held that thera is nothing 
in law to prevent а perzon who has several 
mortgages over the same property from: 
bringing а suit on the earlier mortgages 
without joining in that soit his elaim under 
the latest, if he doss not in sueh,a suit 
pray for the sale of the property subject 
to the latest mortgage. Sundar Singh v. 
Bholu (6), a ease of: the Allahabad High 
-Rava а ruling to the same 
effeat. The defense har, however, cited Atab 
Pramanick v. Mehrulla Sardur (7), Keshav. 
rum v, Ranchhod (8) and Bhagwan Das ‘y. 
Bhawani (9) in support of the argument, 
as also the ease of Govind Hari Пер v. 
Parashram Mahadev Joshi (10). In Atab Pra- 
татів case ,7) the two Bombay eases were 
followed. In Keshavram’s case (8) Dora 
samt's cass (2) was followed and the learned 
Judges of the Bombay High Court agreed with 
the High Court of Madras in Dorasami's 
case (2) where the latter discussed the dictum 
of the Allahabad High Оопг in Matadén 
Kasodhan v. Kazim Husain (11), viz, 
tbat there is nothing in the Civil Prose. 
dure Code or in the Trarsfer of Property 


(5) 7 Tnd. Cas. 830; 14. O. W. М. 1053; 18 O, L, J. 
21; 88 С. 60. ees i 

(6) 20 A. 322, А, W, Na (1898) 58;9 Ind. Dec. 
(х, в.) 566. (F, D.) 

(7) 28 Ind. Cas, 420; 19 O. L, J. 5690, , 

(8) 80 B. 156. 7 Bom. L, R, 811. 

(8) 26 A. 14; А, W. N. (1903) 177 

(10, 26 B. 161; 2 Bom. І, В, 864, 

(11) 18 А, 432; 7 Ind. Deo, (x8) 278 (Е. Bè 7 
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Aot which prevents & holder of. iva in- 
dependent mortgages over the same proparty 
who is not restrained by any covenant in 
either of them from obtaining a deeree for 
sale on eash of them in a separate suit. 
"The learned Judges. of the. Bombay High 
Court also relied on sestion 43 of the, 
‘Civil Procedure Code of 1882, now OGI, 
r2 of the. Codo ‘of 1903.. They observ: 
ed: "Suppose a decree was passed for 
the plaintiff “herein and he afterwards 
sued. on the first mortgage, ib seems lo 
us that that would be a ‘splitting of his 
claims’ within the meaning of Sir Lawrence 
Jenkirs' judgment in Govind Har? De» v. 
'Parastram Mahadev Joshi (10) which section 
43 was intended to prevent,” They, however, 
added : “Regard mest be bad to the query in 
Sri Gopal v. Pirthi Singh (12).” Wallis, OJ., 
who took part in the decision of the Fall 
Bench сазе of Subramania Aiyar v. Balasubra- 
. manta Adyar (1), remarks with referense to 
, the query oftheir Lordships i in Sri Gopal’s 
case (12) as followe: —" [think we are bound 
by the desisions of. this Court to say that 
he is entitled to treat them as separate 
eau:es ef astion." In my judgmeni Keshav- 
ram .v. Ranchhod (8), in’ so far as it 
relies upon Dorasami's case (2), eannot 
now be followed. and," in so.far as it relies. 
“on section 43’ of the Civil Procedure Code, 
now О, Il, r. 2; it cannot now ba fol. 
lowed by reason of the sass-of Dhondo Ram: 
chandra Kulkarni v. Batkoji Gopal (13). Тһе: 
fasts of the latter case were: A mortgages 
had ‘twa mortgages of different dates upon 
the same. property. He sued. upon? the 
‘mortgage of the later date and had the 
property sold, without геѓегапва to the 
prior mortgage. Ths question was whether 
he sould afterwards being a suit on the 
prior mortgage. Beaman, J., held that the 
question m not be «answered under 
О. 11,7 2, as the causes: of aetion 
were dictinat. -In that,’ case. the learned 
Judge -held that. the mortgagee sould ‘not : 
afterwards - bring” a suit on the prior 
mortgage, though the causes of action for 
the two suits wera distinot, and that tbe 
answer. depended. upon the" principle . of 


(12) 24 À. 429; 4 Bom. L, В. 827; 6 О. W. N. 889, | 
29 I. А. 118; 8 Sar. P. С, J. 293 (Р. C.) 
1 (18) 27 Ind, TEN 19051 39. В. 188; ^w Bom, L. H, 
44 . 
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“it redsemed. Subsequently һе 


_claim his right to redeem 


and a similar desision was 
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The question is whether this 
case should be followed in so far ss ib 
gives the answer ein the negative upon 
the prinsiple of res judicata. In &ri борай 
v. Firthi Singh (12), the fasts were: To в 
suit by a mortgegee on a mortgage of 
certain property a prior morigagse of the 
same property was made a party but omitted 
to set up his prior charga and claim to have 
brought 
a snit-‘npon his prior mortgaze. It was 
held that his enit was ges judicata under 
Explanation llof section 13 of the Civil 
Procedure Oode of 1882 and that in the 
same way, if being а party to a suit оп a 
mortgage prior to hisawn he omitted to 
such prior 
mortgage, he would not afterwards be able 
to sue for that purpose on the mortgage 
be had omitied to plead. In Gopal Lal 
v. Benarast Fershad Ohowdhry (14) the 
facts were similar to the last ease sited 
given. In 
Dhondo Ramchandra Kulkarni у. Bhihoji 
Gopal (13) .Beaman, J., cited Sri Gopal v. 
Firthi Singh (12) and want on to say: “In 
our opinion, precisely the same result is work- 
ed out; where the pusine mortgagee suing on 


his puisne mortgage is himself & prior 
morígagas. By no atreteh of fiational 
forms or fistional ideas can it be said, 
we think, hat in вов circomstances 
he is not a party to the suit, Не 
is just аз mush a party as though 
he had been impleaded by a  puisne 
mortgagee other than himself, So that 
where a mortgagee hol 1а two 
mortgages of diffarant dates upon 


the same property, and sues upon the later 
mortgage, he must ba deemed to be a party 
to the suit ia a position to assert any 
rights he might have under his prior 
mortgage. There might be no objestion 
in such: ‘ciroumstanses to his reserviog 


those rights, as though he and the prior 


mortgagee wera different persons, and во 
have ‘the property put ёо sale subject to 
the prior mortgage. But if he makes no 
mention of his rights аз prior mortgagae, 
then he is in the sama position, wa 
conesive, аз а prio" mortgages wonl! ba, if 
bemg'^ duly impiealsd, he did not 


(14) 81 0, 428, 
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attempt {o assert his rights." On tha 

other band, Hayward, Jọ remarked 


that the matter was notefree from difficulty, 
He states that under О. XXXIV, r, 1 
cf the present Civil Procedure Code the 
prior mortgagee is not a nesersary defendant 
and that it ia a matter of the choice of the 
subsequent mortgagae by the Explanation te. 
therule. Bat be came to the same view. as 
Beaman, J., practically on the grounds 
of expediency. With great respect, 
І am unable to follgw the learned Judges 
The two mortgagss give ris» to two 
different. and distinst  eautes of action, 
Therefcre, the’ suit on the sesond mortgage. 
withont refererceto the first mortgage ia 
not barred by O. IT, r. 2, and there 
18. nothing in section 11 of the Code 
which relates to ves judicata to show that a 
person who has two eauses of action musi 


bring а suit upon both of thom. Itmay be 
expedient and probably just for tha. 
mortgagee to tu3-on both his mortgagas 


in one suit, but that is a matte: whish 
is left: to his option bythe Explanation 
to О. XXXIV, г. I. So that, so far 
as I am able to see, there.ara no provisiona 
either in the Transfer of Property Ac} or 
in the Civil Prosedure Code to show that the 
present tuit is ‘barred: It is. quite a 
different thing where a pariy is astnally- 
implsaded and does not avail himself of 
the ground of, attack afforded. to him 
thereby. Moreover, in this oasa in the 
proslamation of rale published:in oonsega: 
ense of. tho deeree in the 8:85 suit it was 
stated that the sale wes to be subjeot to 
the mortgage now sued on, so that the 
defendants have not. been unjustly traated at 
all For there reasons I would dismiss the 
appeal. with ecste, 
2. K, 
Appeal dismissed: 
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OaiaisAL Civit, Soir No. £120. ок 1919. 


duly 25, 1921. 
Present:—Mr, Justice О, О. Ghosa. 


PROMOTHO NATH MULLIOK— 
PzAIkTIEF 


versus 


PRODYMNO KUMAR MULLICK— 
; DEFEPDANT. 


Limitation Act (IX of 1908), Sch, І, Arts, 49; 14677 
Deposit of. moveable property—Suit for. recovery:— 
Limitation—Demand and refusal effect of— Voluntary 
and involuntary bailees—Contract Act (IX of1872), 
s, 162—Section not exhaustive, 


All actions for the recovery of a deposit of; move. 
able property are, by the express words:of Art. 145 
of Sch. Ito the’ Limitation Act, comprised within 
it and noexception is made as regards deposits 
where demand and refusal make the continuance of 
possession unlawful. [р, 506, col. 1.] : 


Art, 49 of Schedule I to the Limitation. Aot is a 
general Article applicable to suits for recovery: of 
specific moveable property or for compensation 
for wrongfully taking or injuring or. wrongfully, 
detaining the same. [p, 906, col, 1.] $3 


The fact of the possession - by the depository after 
demand being wrongful does not make Art, 49: 
applicable instead: of Art, 145, Гр. 908; col. 1.] 

Administrator-General of Bengal’ v. Kristo Kamini 
Dassee, 81- 0..519: 8 О. ҮҮ. N. 500, Gangineni · Kondiah 
v. Gottipati Pedda К ondappa Naidu, 5 Тай: Cas. !;, 
83. M. E6; 7 M. L. T. 282; 20 M. L. 3, 41, Narmadabai. 
v, Bhavanishankar, 26. В; 480; 4 Bom. L. R. 72; 
Lala Gobind Prasad v. Chairman of Patna, Municipali-. 
ty, 6 O. L.J. 586, Ramakrishna Reddy v. Panaya 
Goundgn, 9 M. L. J. 51, Gopalasami Iyer v. Subra- 
mania Sastri, 12 Ind. Cas. 207; 36 M. 686; (1911) 2 
M. W. N. 190, 10 M. L. T. 572; 22 M. L. J. 162,. Bala., 
krishnudw ү. Narayanasawmy Qhetty, 24 Ind. Cas, 
852; 87 М, 176, cited, 


As the Indian Contract®Aot is not an exhaustive 
Code it cannot be said that what is stated' therein 
with reference to the question of bailments is 
exhaustive, [p. 906, col. 1.] 


Bailments ‘are of two kinds, voluntary- and 
involuntary, The relationship between the depositor 
of an ornament and its depository is that of: a 
voluntary bailor and a voluntary bailee, When on 
the death of the voluntary bailee the subject-matter 
of deposit passes into the @andg of his widow, the 
latter becomes an involuntary bailee, As.long'as the 
article is not returned to tee troe owner and it 
remains in possession of the widow, she remains an 
involuntary bailee thereof. For the purpose of the 
Limitation Act involuntary bailees can be described: 
as depositories and are governed by Art. 145 of the 
Schedule to the said Act. [p. 908, cols. 1 & 2.] 
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- Sir А, Okoüdhuri ‘and Mesars. B, L. Mitter, 
IN. D, Basu-atd B. N, Ghosh, for the Plaintiff. 
Ме. Н. D. Bose, far'the "Defendant, 


JUDGMENT;—-In this suit the plaintiff | 


‘prays for'an order that the defendant, Pro- 
üymno Kumar Mulliek, may badirested to 
make over to.him .a'c:rtain ornament, being 
a nath, or пове ring, ог in lieu ‘thereof, may 
be directed.to pay:a.&um of Rs,.25,000, being 


the value, aecording to the plaintiff, of the : 


ssid ‘ornament, 
The following:genealogical table will ex» 
plain {ће rélationship of the.partios herein:— 


JADULAL MULLIOK= 
- , Saraswati Dassi 


Anath== . Promotho. | Monmotho, 
- Kumudkamari ` ‘ al 
Prodymno: 


"The plaintiff. is the executor of the slast 
(Will and testament of bis mother, Srimati 
Garaswati Dassi, who dfed.on the 16th April 
A916. Shemade her Will on 9th May 1913. 
JBewides +6 “plaintiff, -as..will be seen on 
‘treferense ‘to the ;genealogieal table ‘set ont 
above, Saraswati Dassi had two other sons, 
. e -Anpath Nath,. who .died on the 28th Jane 

1900, leaving him surviving the deferant 

tas ‘his "only son (the latter having been born 

on ‘the 20th ‘November 1893), and Monmotbo 

Nath, who ia/stillaliva and who -has given 

evidence іп this case, e 

Saraswati Dacnis husband, J ad ulal Mullick, 
died on (5th February 1894, The plaintiff 
allegés: thaton the death of Jadulal, there 

++ тав в partition:of the -proporties,left by him 

‘amongst his ‘three sons and that, some. time 

fin ‘the:year 1899, when the partition had been 

sffeeted, but. before the sors bad separated 
from ‘each other.and:bad commenced to live 
separately, Saraswat? Dassi deposited with 
her-eldest.son Anath è nath, ог пове ring, ооп. 
sisting of teo pearls, ore pearl pendant, and 
` a табу, with & diamond suspender which 
helonged:to ter absolutely es her siridham 
кы The date. of the deposit, accord. ` 
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ing to the plaintiff, is fizod in this mam 
The plaintiff states that during the Pujas 
1899 he went to Kashmir, and his el 
‘brother Anath went to Almora. А аг 
Pujas were over, they returned to Oalentts 
on one ossasion when they were seated 
the old family dwelling houses of Jad 
Mullisk, Avatb, the eldest son, who had b 
complaining that his mother was giving a: 
&llher ornaments to her daughters and 
not’ keeping any ornaments for the wives 
her sons, brought up the &nbjest egain, 
upon tbat, Saraswati said to Anath: 
you hava always ben briaging up 
‘anbjec}, here is this nath which you 
-batter -hold in deposit for me," Saras 


‘at that interview handed over the nath 


queation to Analh. It is alleged by 


-~plaintiff that, ароз the death of Anatb, 
` June 1909, his widow, Srimati Kamodkn: 
‘Dassi, book possession of the said nose 1 


on bahal£ . of her infant son, the defend 
1% тову be noted, in passing, that the pla 
iff had lefi the family dwelling house 
May .1899 “and was staying in a bouse 
‘Beadon Street and did noi return to 


^ family dwelling house till the 28th J 


1900, that being the date of ‘the death 
Anath, 'tho plaintiff alleges, farther, | 
the defendant, who attained his majority 
1914, has sincs then been and is still in | 
ses3ion of the raid nose ring aud t 


„although he ‘has demanded from the defe 


‘ant the return of the said nose ring, 
de'endant has failed and neglected to com 
with the plaintiff's request. The plait 
obtained grant of the Probate of the Will 
his, mother on 185 May 1919 but be 
that date be had addressed a formal lae 
of demand to the defendant for the ret 
of the nose ring in question whieh dem 
was followed on 23rd April 1919 by 


"institution of the present sait. 


The defendant in his written statem 
:den:es.the allegation that his grandmot! 
Saraswati, deposited with his father the r 
ring in question, Hə states on informa 
that on the oacasion of his annaprasan с 
‘movy, whish took plac» sometime in 1 


. 1894, Saraswati made a gift ofa позе г 


of +һе value of Rs, 5,000, or thereabc 
%о his mother and that thereupon the т 
-ring besame the absolute propsrty of 
“mother, He further states that, after 
-death of his father, disputes and diffore: 


t 
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arose between his mother and hia grand- 
mother and, in consequenee thereof; his 


‘grandmother .wrongfolly demanded of hia 
mother the return of the said noss ring, which 


demand was refused by his-mother' on tha’ 


ground that the noee ring bad become her 
absolute property by reason of the gift men- 
tioned above. The defendant also states that 
the plaintifl'8 present aetion is barred ‘by 
‘the Statute of Limitation. 

On these pleadings the following issues 
were settled between the parties: 

(1) Was there a deposit of the nath, as 
* alleged in . paragraph 4 of the plaint P 

(2) Was there a demand. for the return 
of the said natr, and, if 89, was there a 
refusal to’ return it? 
` (8) Ia the suit barred һу limitation? 

(4) What is the value of the said nore 
ring? . 

(5) Does the plaint disslose a: ¿ause of 
action against the defendant? 

Before I deal with the evidenes in this oase 
it may ba stated at this stage that the de- 
fendant has produced before ms two nose 
rings (Exhibits 2 and 3), Exhibit 9 being 


alleged by him to be the nore ring whieh 


had been given by his giandmother to hia 
mother ‘on the ozcasion referred to above, 
and Exhibit 3 being a nose ring which bis 
mother had apart from Exhibit 2.. The 
plaintiff after inspection of tbe пове ring 


(Exhibit 2) maintained that the nose ring. 


which was deposited by his mother with 
Anath was not the same as Exhibit 2 pro- 
duced by the dofendant, The plaintiff lays 
no claim to the nose ring Exhibit 3. 

In his evidence, the plaintiff stated that 
his mother, who had valuable ornaments of 
her own, made, from time to time, gifts of 
some of those ornaments to her daughters 
and also to the wives of himself and his two 
brothers. 
which she eonsidered to bs the most valuable 
of her ornaments, As mentioned above, the 
eldest son Anath was apprehensive that this 
nose ring might be given away by Saraswati 
to her youngest daughter or to some one not 
belonging to Anath'a bransh of the family 
and he used to request Saraswati fn 
time to time not to give away the nose 
ring in question to any body without hig 
knowledge. The plaintiff relates an incident 
which took placo after the Pajas of 1899 
-when af an interview, at which, besides Saras. * 
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Saraswati Dassi had а nose ring’ 


[ioca 


wati, the persona present were the plaintiff 
and Anatb, Anath having retewed one of 
his usual requests about the nose ring, 
Saraswati felt annoyed and brought ont the 
nose ring and handed it-to Anath -to ba 
kept by him as deposit on account of 
Saraswati: The plaintiff states that after 
the death of Anath, which took plase on 
28th June 1900, he removed from his Baa: 


: don Street. residence to ‘the old family 


dwelling house ‘in Pathuriaghata Street. 
Sometime thereafter, Saraswati enquired of 
Anath’s widow: abcut the nose ring, whera- 
upon the latter stated that she had the 
nose ring in her possession. After that, she 
brought it out and showed it to Saras- 
тап. The plaintiff stated that this insident 
tcok place in his presensé in the Pathuria- 
ghata house, The plaintiff further alleged 
that Saraswati made demands from tima'to 
time for the return cf the nose ring, but 
Anath’s widow put her off on the , pretext 
that, inasmuch as her вор, the defendant 
was atill an infant she could not part with the 
nose ring till her son attained majority. 
The conversations between Saraswati and 
Anath’s widow just referred to, ascording to 
the plantiff, took place in the lattez’s pra- 
sence. The plaintiff stayed in the old 
family dwelling house from 28th June 1900 
to 4th Febriary 1911 -wher he removed 


o his present residenee in Cornwallis Street,- 


The plaintiff 
interval he saw the nore ring in tha 
custody . of the defendant. Qne incident 
is referred to by the plaintiff i in some detail. ө 
He “states that, on ore oesasion, during 
the rainy season, it became necessary to 
clean the pearls pendant to tbe nose 
ring. The поке ring in question had been 
locked up in a safe whieh it was diffisult 
to open. The defendants services were 
requisitioned and he succaeded in opening 
the safe and the plaintiff found -that the 
nose ring . with the pearls, the ruby, - 
and the diamond suspender, was Kapt 
intaet within : the iron safe which had 
been opened by the defendant. The 
plaintiff speaks to thefactthat his mother 
felt considerably anhoyed owing to the 
refusal on the.part of the defendant's mother 
and on the part of the defendant io return 
the nose ring in quesiion aud that, in conae- 
quense of this irritation and annoyance, 
she removed, shortly after the 4th 


stated that: during this 


Yal. LXIX) 


. PROMOTEO NATH 9, FRODYNNO KUMAR, 


February 1911, to the папі в new rezi- 
denca in Cornwallis Street, She, remained 
there continuously from that time til her 
: death excapt that, on festive occasions, eis, 

she used to visit her grandehild and her 
son,‘ Monmotho, in the old Pathunis hata 
house. The plaintiff states that on one occasion 
a friend of the family, Rai Chandi Charan 
Ohatterjee Bahadur, who had been invited 
to а eeremony at the Pathuriaghata | house, 
eame to the plaintifi’s residenoe and jnter- 
viewed bis mother, The oseasion for the 
interview was that this gentleman had: made 
euquiries during his visit to tho "Páthuria- 
` ghata house about the canse of the absense 
of Srimati Saraswati therefrom and had 
been informed that, inasmush as her 
ornaments were beiug detained by the 
defendant, she was annoyed with ths de- 
fendant and for that reason would 
not come to the  Pathnriaghata house. 
At the interview between Rai Chandi 
Charan Chatterjee and the plaintiff's 
mother, it is stated that she complained 
about the detention of the nose ring, 
tha subject-matter of the present euit, and 
thereupon Rai Chandi Oharan Chatterjee 


cifared to mediate and bring about a settle. 


ment of the matters in dispute between 
Saraswati Dassi, and the defendant, and 
his mother, Thie, acaording to the plaint- 
iff, took plasa sometime in 1912. In 1915 
‘the plaintiff states that there was soma 
talk of settlement between the defendant 
and his mother on the ore hand .ard Saras- 
wati on the other, but apparently nothing 
cime out of the negotiations, As І haveenaid,. 
Saraswati made her Will on May 1918, and in 
clause Lof the Will she stated as followa:— 

" Whatever jawellerica and cash money 
given by my husband, Mahasoy, I had or 
whatever money has finee aosumnlated a 
large portion thereon} has been expended 
and I have from time to time given to my 
song and daughters | valuable jawelleries, 
eto. Moreover, thera are jfowelleries of 
Rs. 7,600 in cash as per sshedule given below 
in'deposib with my youngast son and I have 
kept in deposit with my eldest Bon one 
pearl nose ring. with pendant of the valus 
of about Re. 25,000, Now, my youngest ron 
and the beirs of my eldest son ara not willing 
to return to me the said jewelleries or the 
money and have been. treating me badly in 
arious ways. ” ; 
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The plaintiff denies that the defendant's 
annaprasin geremony took placa in May 
1894 вв alleged ‘in the, written statement and 
he maintains that the real annaprasan сеге 
mony of the defendant took plase in 18°8 and 
was ealabrated in Tarakeseur when the de- 
feadant was about five years old, Ав regards 
the velue of the nose ring the plaintiff 
states that in the lifetime of his father 
Jadula}, `7. e. in 1883, the nose ring had 
been-valned by the late Rei Babador Badri 
Das Mukim at Ks. 25,000. It waa agiia 
valued in 1907 when it wats in the custody 
of Anath's widaw, The cosasion of the last 
valuation, assording to the plaintiff, is this: 
" My elder brother's widow asked me to 
value some of her ornaments, that is to 
say, Prodymno’s ornaments, besause the 
market was going up, and she wa: thinking 
what tha valuation might be, The таја ра 
wore Arjun Thakur, 9 jaweller, who used 
to call at the Pathuriaghata hause, and one 
Johori Pande, and the valuation was at 
forty-five to fifty thousand rupasa.” Rai Badri- 
das and Агјпо Thakur ara said to ba dead, 
and the whereabouts of Johuri Panda are 
now nrknown. 


In srosa-examination, the plaintiff admit- 
ted that neither be nor his mother had any 
evidensa showing that ths 
nose ring in question had bəən deposited 
with Anath as alleged by the plaintiff. Ha 
admitted also that, batween the tim» when 
the defendant attained majority and tha 
date when Saraswati died, the latter had 
not made sny demands of tha defendant 
for the return of the noss ring in 
question. His attention was drawn to certain 
entries in tha aecount books of the family, 
and, although he was unwilling to admit 


‘at first that the books whish had been pro. 


duced by Monmotho Nath Mullick on sub pena 
were the aecount-books of the family, he 
admitted in the end that the acsount-books 
showed that cartain moneys had bean spant 
in May 1894 on aecsonnt of tha annapra- 
sas eeremony of the defendant. . He main. 
tained, however, nothwithstanding the өп. 
tries to whioh his attention had been 
draws, that the real annaprasan seremony 
tcok place in 1893 as stated by him in 
examination in-chief, He detailed the ciroam. 
stanses under whieh he saw the nose Ying 
in the enstody of the defendant in 1911 ang 
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in süpport' of bis sohtention that the 
annaprasüm aeremony of the defendant could 
xot have taken place in, May 1894, as alleged 
by ‘the’ defendant, he called hia 
Rishikesh Haldar as э witness in this ‘cise. 


` Rishikesh stated that the defendant’s grand- 


father Jadulal having died in February 1894, 
the period of mourning called, Kal Asauch” 
had not expired in May 1594 and, therefore, 
the axnaprasan ceremony of the defendant 
in 1894 was an impossibility. R’shikesh 
stated that his father, Shibchandra Haldar, 
was the family priest of the late Jadulal Mul- 
liek and his family, The eldest son of Ghib. 
chandra wes Upendra Nath who gave evidence 
on the side of the defendant, Rishikesh’s 
point wis-that after the death of his father 
and, aga matter of fact, durig the lifetime 


of this father it was he and not Upendra. 


who used to assist in the performanca of 
religious ceremonies inthe house of Jadnlal 
. and his family. Rishikesh stated that he 
went to Tarakessur witha family party in 
1898 and assisted in the performanee of the 
annaprasas of the defendant at Tarakersur. 
‘The next wióness was Rai Ohandi Oharan 
Chatterjee Bahadur. He stated, as has 
already been indicated, that on ona occasion 
in 1912 he had an interview with the 
plaintif’s mother at the house of the plaintiff, 
I need not repeat here the oecasion for 
that interview bnt it is sufficient to state 
that, according to Rai Ohandi Obaran 
‘Chatterjee, hetried to persuade Saraswati 
Dassi to go back to the family dwelling 
‘house. Saraswati would not go bask unless 
ard until her ornaments had been returned 
to her and these ornaments ineluded ihe nose 
ring mentioned above. -The witnes: stated 
. that upon bearing what Saraswati had stated 


about the ‘nose ring, he reported 
the substance cf the conversation to 
"the defendant when the latter stated to’ 


"him that ho (the defendant) did nob know 
anything akout the matter personally ; all 
he knew was that he had heard that hia 
‘father (Anath) left the nath in ‘a box 
and his mother did not know to whom it 
"belonged. This concludes the evidence on 
‘hebalf of the plaintiff. ] | 

% The defendant in, his evidənee stated 
“that bo atiained his majority in 1914 and 
thereupon the  esía&te of his father, both 
‘moveable, and immoveable, was meade 
'oyor to bim by his mother who had 


! 


priest: 


qe кх 


been appointed -bis guardian by this: 
Ocurt His’ father’s moveable estate. 
as made over to him, did not include the 
noss ring which the defendant prodused in 
Court being. Exhibit 2,.He had seen: the. 
nose rimg in ‘the custody of Lis ‘mother and: 
et -tho tims when'he was rejuired to file. 
his written estatement‘in this ‘case he made: 
enquiries of hia mother, The result of the 
enquiry is stated by the defendant in his 
written statement. Hoe stated that he had 
unfortunately been depiivad of tho evidenca 
‘of his mother as -sha suddenly died on 
19th March 1921. He had ‘no personal 

Kaowledge of the aircamstances under which ` 
the nath eame in the ‘possession -of hia 
‘mother, but since he was 15 or 16 years 
‘old ре. вате to know that there was А 
dispnte abou’ this nose ring. between his. 
mother and his grandmother. The grand- 
mother was olaimini the mata as her own 
and his mother ‘was-contending ‘that the 
grandmother was nob entitléd to a ‘return 
of the nath ‘because the grandmother. had 
made a present of the nath to his mother. 
The defendant was ‘erozs-examined at-soma 
length by Sir Ashutosh Chaudhuri, as ‘to 


“why the evidence of his mother had not 


been taken on ‘commission, althongh-the suit 
had been in. the prospective -list for a 
considerable period before the 19th Marah 
1921, The defendant ‘gays what to my 
mind was a-sufficient explanation as to why 
the evidence of his ‘mother had not been 
taken on oommiseion. 

The defendant salled as his next viui 
Upendra Nath Halder, the elder brother ° 
of Rishikesh Haldar. Upendra ‘stated that 
his father Shib Chandra used to -officiate 
вв priest in the house of Jadulsl Malliek, 
On oeeasions when Shib Chandra was absent 
and after  Shib Uhandra’s death Upendra 
used to officiate as priest, Не. said that 
the .defecdant’s apnapraszn serem-iy took 
plate af 7. Prosorno Kumar ‘Tagore’s 
Street, which I understand is the same 
.house which is known as the Puthurai. 
ghata hcuse. The defendant was then “six ' 
months cld and at the time of the cnnoprasan 
ceremory в nath wasegiven by the defend. 
ant’s grandmother фо the defendant's 
mother, This incident, &esording to 
Upendra, took place in hia présence and in 
the presence of the plaintiff and of 
Monmotho Nath Mullick. Не fariher stated 


Vol. LXIX].. 
* PROMOTEO NATH t, PAODYMEO KUMAR. 


tbat, at the tims when the partition 
proceedings. were going on, the ‘defend- 
ant’s grandmother had asked him to 
speak to Babu Gopimohun Mullick, the 
father inilaw of Anatb, in order that -the 
latter might speak in his toro te Anath’s 
widow ard induse her to return the nose 
ring in question, Upsndra apoke to @opi- 
mohun Mallick ata seitting held by the 
Oommissioner of partition and in the рге: 
'genes of the Oommissioner, Gopimohun 
. therevpon, if is alleged, went away to make 
enquiries about the nose ring ` of his 
daughter, +, е, Anath's widow, He returned 
‘and stated to Upendra that his daughter 
(Anath's widow) claimed tha nose. ring in 
question ss в gift by the 'grandmotber 
(Saraswati) to her and’ would not on any 
account part with. it. This mes3age Was 
subsequently communicated by Upendra to 
Saraswati. In crose-examination, he stated 
that it was oustomary on the cccasion of 
an -anncprasan ceremony that ‘presents 
should be .given to the mother of the child 
whose dmnzprasam was being celebrated. 

On tke day thedeferdant was examined 
before me, the maternal grandfather of 
the. defendant, Babu Gopimohun Mallick, 
was in alterdanes in the 
Just'as he was about to be oxlled into the 
witness-box, he metewith an unfortunate 
&csident in the sorridor of the Oourt house 
and died. 
‘had to be adjourned on account of this 
incident and, after án interval of ceveral-days, 
the hearing was resumed whan -the de- 
fendant ,ealled es his lesb witnesse his 
uncle Monmotho Nath Mallick. 

. The latter stated that tbe noce ring, the 
subject-matter of the present litigation, had 
not been ‘given to the, defendan}’s. mother 
in his presence, It will ba remembered 
‘that Upondra had stated definitely in. his 
evidences that the nose ‘ring had been 
presetiied to the deféndant’s mother іп tke 
presence of ‘the plaintiff, Monmotho and 
himself. Mormotho  s'ated that, 
‘the’ lifetime of 'Anstb, he hed not heard 
‘anything abont the deposit cf a 
‘by Saraswati’ with Awath’; but scbzequently 
he came to know that his mother Saraswati 
slaimed tke return of the mnath ‘on ‘the 
ground ‘that she had deposited the same 
‘with  Anath.: The witness corroborated 
what liad already ‘been stated by Upendra 
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.that I should hold that 


during. 
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“about Gopimohun Mullisk bsing asked 


plead with his daughter '(Anath'a wid 
for the return of the nath to Saraswat 
In this state of the evidence, it 

been contended by Mr, Б. D. Bose, \ 
appeared for tho defendant, that tha pla 
ifs slaim is barred by the Law of Li 
tation. His sontention, shortly stated, 
that on the plaintiff's allegation there: 
a deposit by Saraswati of the nose 1 
with Anath; that Anath having diad 
the 28th June 1900 demands were m 
by Saraswati for the return of the т 
ring ; that on Anath's widow having 
fused to return the nose. ring, the 1 
session of the ncss ring in tke handa 
Anath’s widow  besame | wrongful; t 
the defendant having attained his majo: 
‘in 1914 obtained possession of the r 
ring, and rafussd to return the пове r 
and, therefore, continued to be in wro 
ful possession of tha nose ring and tl 
Art. 145 of 


the proper Article to be applied to 
facta of this ease was Art, 49 of 

Limitation Act. He referred me to the case 
Administrator. General of Bengal v, Kristo К ax 
Dassee (1), Ganginent Kondiah y. Gotti 
Pedda Kcndagpa Natdu (2), Narmadabut 


Bhavanishankar (3), Lala. Gobind Praga 


Ohairman ог Patna Municipality (4', Ra 
krishna Бейїу v. Panaya Goundan 
Gopaiasams lyer wv. Subramamia Sastri | 


-Balakrishnudu v. Narayanasawmy Ohetly 


‘and Gongahari Ohakrabarti v. Nabin Ohar 
Banikya (8) and argued that as 
none of these cases sestion 162 of 
Indian Contract Act was taken into ( 
sideration, the mattor waa res integra 
Art. 145 
the Limitation Aet culd not possibly вр 
to this case. І do not proposs to dim 
in detail the, caces referred to aboye, · 


(1) 31 С. 619; 8 О, W. N, 600. 
(2) 6 Ind, Cas, 1; 883 М, 63; 7 M. L, T. 282; 2 
L. J. 41, , 
(3; 26 В. 430; 4 Bom. L, R, 72, 
(4) 6 C, b. J. 585, 
(5) 9 M. D. J. Bl. 
(6) 12 Ind. Cas 207; 86 M. 636; (1911) 
N. 190; 10 М.І. T. 672; 22 M, I, J. шеш dis 
(7 )24 Ind. Gas. 862,:37 M. 175 
3 (8) 84 Ind, Cas, 939; 28 О, L, J. 145; 200, W 
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о my mind, the defendant's eontention is 
uneustainable, having regard io the express 
''Janguage of Art, 145. Ib is а 
Article provided for applieation in cases 
where the depositor geeks to recover from 


the depository moveable property deposited . 


and.time rans from the date of the deposit. 
Art, 49 is, on the other hand, a general 


Artiele for the recovery of вревіба move. ` 


able property or for compensation for 
wrongfully taking or injuring or wrongfully 
. detaining the came’nd time runsfrom thedate 
when the properly is wrongfally taken or 
: injured or when the detginer'a possession 
. becomes unlawful.. For the reasons given 
by Sir Arnold White, О; J., in the sas9 in 
- Ganginent Kondiah ч. Gotlipati. Pedda Kond- 
appa Naidu (2), I am of opinion that the 
faot of the possession by tke depository after 
demand being wrongful does not . make 
Art, 49 applisable, АП actions for the 


'recovery of a deposit of moveable property | 


are, by the express words of Art, 145, eom. 
priced within it and no exception is made ‘as 
regarda depcsits where demand and refusal 
make the continuanes of posecssion unlawful. 
- {In passing, it may bo observed that there 
is a reference to section 162 cf the 
Ocntraet Aet in the case in Ganginent 


Kondiak v. Gottipalt Peddi Kondoppa Naidu, 


. (2)]. The considerations arising from what 
cb'ains in. England by refererce to the 
eace in Bank-cf New South Wales у. О Ооктот 
(9) are entirely out of place where you 
have а special Article, eush as Art. 145, 
It is said, however, that as socn as Avath 
died, the relation of depositor and depository 
ecased) and the person who obtained 
possession of the  eubjeet-matter of the 
deposit after Avath’s death did not become 
the depository thereof and that, there- 

. fore, the defendant is not a depository 
‘within the meaning of Art,- 145 of the 

Limitation Act, There isa olear answer 


to this, Ав pointed out, by Lord Мав. 
.naghten, the Indian Oontraet Act is not 
an exhaustive Code, Therefore, it eannot 


be said that what is stated therein with 
reference to the question’ of bailments is 
exhaustive. Bailmente, it is -well known, 
аге of two kinds, voluntary and involuntary. 
' Assuming the plaintiffs story to be true, 


(9)-(1889) 14 App..Cas. 278; 58 L. J. P. O. 82,€0- 


э Т, 607, 88 W. B, 465, 
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во long as Anath was alive, the relation. 

ship was that of a voluntary * bailor and 

& voluntary - bailee. When Anath died 

and the subject-matter of deposit passed 

into the hands of his widow, the latter 

became an involuntary biles, “As long 

eg the Article was not returned to the 

true owner and it remainsd in possession 

of Anath’s widow she remained an in: 

voluntary bailee thereof. The Indian Contract . 
Act contains no definition of deposit; but 

there can be no doubt that it is ‘one of 
the species of bailments dealt with in Chapter 

IX of the Aet, For the purposes of the 

Limitation Aob, І think involuntary 
bailees can ba desoribed аз depositories, 

In this view also, Art. 145 would. eome. 
into, play.. On thesa grounds 1 am of 

opinion that the suit ia not barred by 

the Lawof Limitation. | 

It is common ground that ‘this nose 

ring was the Síridhan property of Srimati 

Saraswati Dassi. ‘The executor of Saraswati 

Dassi would, therefore, pirma facie bs en- 

titled to the possession of the пова ring: 
unloss ha is unabla to maka out the ease 

of deposit with which he ha: ceme to 

Court, or unless his title as executor is 

defeated by a paramount title in the de- 

fendant. К | I 

Now, bafore I examine the truth or 


‘other wisa of the plaintiff's atory: of deposit 


1 desire to advert for а second to the ease səb 
up by tha defendant, “Now, the defendant’s 
story about this nose ring having been 
given by -tka defendant'a grandmother’ to 
his mother rests on the evidanse of 
Upendra alone. The defendant ha: no 
personal knowledge about the matter as, 
indead, under the вісоп usiances, he sould 
not be expected to* have any. Ніз uncle 
Monmotho Nath Mallick, has stated in - 
dafinitg and unambiguoas language thatha 
was not present at the tima when, ib is 
alleged, the nose ring was given by Srimati 
Saraswati Dassi to Anath Nath's, widow. 
Therefore, as I have said, the evidenes, 
во far as the question of gift is eoncarned, 
rests on  Upendra's, testimony. Having 
given to the matter my fullest sonsidera. 
tion,I am unable to aot $n Upendra’s evidense, 
because I do not eonsider the вате -b9 be . 
satisfactory. The plaintiff, however, is not 


‘entitled to judgmenteven if the defendant 


fails to make out the oase of gift alleged 
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in bis written statement, Now, Mr. Bose 
bas oriticiséd the evidence of the plaintiff 
at great length and he has pointed out 
that it is certainly very remarkable that 
the plaintiff should have been prerent on 
the three. materjal osersions when 


‘matter cf tbe nose ring in question was 


diseussed,. As regards the firat oacasion, 
‘Mr, Bose points cut that the plaintiff 
had left the family dwelling ‘house’ 


on the 16th May 1899 and did not return 
Ёо the family dwelling house till the 28th 
Juve 1800. .It is, therefore, very remark: 
able, argues Mr. 
should have been present at the.Pathuria- 
ghata dwelling house after the Pujas 
of 1599 when there was a  dissussion 
about the nose ring between Anath Nath and 
Stimati Saraswati Dassi and when Srimati 
Saraswati Dassi made over the nose ring 
to Anath to bs kept by him as a deposit. 
In the sécond place, Mr, Bose points out that 
it is also remarkable that when, after the 
death of Anath Nath Mullick, the plaintiff 
bad returned to the family dwelling house 
he should have bsen present at an inter- 
view between Saraswati Dassi and Ansth 
Nath’s widow. when the question of the 
. nose rirg was under discussion. In the 
third place, Mr, Bose points out that it 


ia remarkable thatthe plaintiff shonld have, 


been present when the iron safe in which 
the nose ring in question Lad been kept 
was opened by the defendant, Now, hav- 
ing seen the plaintiff in the box, £ am 
unable to ssy that he is an untrathful 
witness. I ought to -add that, in my 
opinion, the cireamstance of the three 
oceasions referred to above are not such 
as to lead to the nesessary aonoluaion 
that the plaintiff bas deposed falsely, On 
the question of deposit, there із ‘the 
plaintiff's evidence which I have reviewed 
at length. The second point is this—it is 
clear that, at вру rate, afterr the death 
of Anath Nath Mallick, Srimati Saraswati 


Dagsi made consistent demands for the 
return of the nose ring. This is borne 
out by the evideres of Monmotho Nath 


Mullick, Thirdly, there is the statement 
in the Will of Srimati® Saraswati Dassi. That 
statement cannot Бе used as evidenee cn 
behalf of the plaintiff for the purpose of 
showing that the facts therein mentioned 
are true but it сап be looked at for the 
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90? 


purpose of finding out whether it is 
consistent with the assertions made from 
time to tima by Sritmati Saraswati Dassi in 
her NHfetime. I am not unmindful of the 
fast that the evidence of valuation, as 
deposed to by the plaintiff, is sush that 
it is tmporsible to placa апу relianee 
thereon. Bat the conelusion which I draw 
from the evidenae, taken as a whole, is this; 
that so long as Saraswati Dassi was alive, she 
had always made demands for the return 
there 
is the faci that whenever demands were 
made Anath Nath’s widow always asserted 
that the nath in question had been given to 
her as a gift and had not bean deposited 
with Апа Nath Mullick. Oontrasting 
the evidence on behalf of the plaintiff with 
that on behalf of the defendsnt I have some 
to the sonclusion that on the question of de. 
posit I have no other alternative but- to accept 
as substantially true the plaintiff'8 assonnt. 
The plaintiff, it is true, did not admit 
that Exhibit 2 was the ncsa ring which 
had bsen deposited by Srimati Saraswati 
Dassi with Anath Nath Mulliek, bet Mr. 
Mitter, who appeared for the plaintiff, 
sonseded that, in the absanae of reliable 
evidence as to the valuation of the nose 
ring, I must ascapt the defendant's word 
as true, that Exhibit 2 was the nose 
ring which balonged to Saraswati Dassi 
and which was. in the custody of hig 
mother. I ascəpt the defendant's evidensa 
and I find that Exhibit 2 was the nose 
ying whieh was with the defendant's 
mother. There wil), therefore, be judg- 
ment in favour of the plaintiff for the 
refurn of the nose ring (Exhibit 2) to him. 
With regard to the eosts of this suit, I 
hava given the matter my best considera. 
tion. The defandant, I think, bas very 
frankly stated the sirenmstances whieh eame 
to his knowledga in sonnestion with the 
nose ring. На is in no way to blame 
for what has happened; there has been 
great delay in this matter and 1 think 
the defendant ought not to be saddled 
in asy way with the costs of thia suit. 
Baeh party will рву his own .eosts. Exhibit 
3 wili be veturaed to the defendant, 
B. N. Euit decreed, 
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е MADRAS HIGH COURT. 
, Ozrantan бтр АрркАІ No, $7 oF 1920, 
October 19, 1921. 
Fresnt:— Mr. Justice Ramesam and . 
Mr; Justice Speneer. 
Taz OFFIOIAL RECEIVER cr 
„COIMBATORE DISTRICT Амр ANOTRER— 
PLAINTIFF3— APPELLANTS 
versus 
D. D. KANGA—Derenpant— 
REéPONDENT. 

Provincial Insolvency Act (III of 1907), s. 16 (2) 
(a), 20 (d)—Official Receiver, suit by, without ‘leave of 
Court, maintamability ef—" As hereinafter provided,’ 
meaning of. 


The mère fact thata Receiver, under the Provin- 
cial Insolvency Act, has, not obtained the leave of 
the Court, under section 20 (d) ofthe Act, to 
institute a suit, ‘is not fatal to the snit as the 
obtaining of such leave is a matter between the 
Receiver and the Insolvency Court whose officer he 
is and is nota valid defence to the suit which a 
‘defendant can raise. [p. 909, ‘col. 1.] 

Lee v. Sangster, (1857) 2 C..B. (N. s.) 1; 26 L. J. C.P. 
151; 3 Jur. (х. в.) 414; БҮ, В 487; 29 L. T. (o, s.) 
98; 109 R. В. 580; 140 E. R. 810, Branson, In re, 
Trustee, Ez parte, (1914) 2 К, В. 701; 88 L.J. К. 
B. 1316; 110 L. T. 940; 21 Manson 160; 58 8. J. 416 
and Cochrane v. Owen, 2 Hyde 150, relied on. 

‘The expression "as ‘hereinafter provided" in 
section 16 (2) (a) in the Provincial Insolvency Aot 
qualifies t the word "Receiver" and not the.word 

*vest.^ Гр 909, col 3.] 

* Per Ramesam, J. —An Official Receiver who pro 
secutes а suit without the leave of the Court cannot, 
in саве he loses it, charge the costs of suit on the 
Insolvent’s estate. Гр. 910, col. ?.] 

Appeal from а deerea of the  Hon'ble 
Mr. Justice Phillipe, dated tha 15th September 
1920, passed in the exercise of the Ordinary 
Original Civil Jurisdietion of this Oourt in 
Civil Suit No, 719 of 1919. 

Mr. Т, V. Gopalswams Mudalicr, for the 


Appellen!s. 

- Mr. О, Т. Govindan Nembiar, instructed by 
Мөгвгз. Short, Bewes & Oo., for the Respond- 
ent, 


JUDGMENT, 

Spencer, J.—It із evident from para- 
graphs 15 and 16 of tha affidavit that 
accompanied both Civil  Miscallaneous 
Petition No. 2723 of 1919, the 2nd 
appellant's petition for stay of the sale of 
the insolvent's property, and Civil Misesl. 
lancous Petition No. 27:4of 1919, the pati- 
tion for & direction to be given to the Offiaial 
Receiver, Coimbatore, to ls a suit against 
the respondent, in this appeal for damages 
on account of his action in allowing the 
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` Reseiver поё to-file a 


` order, 


‘Lave 


promissory-note for Rs,-10,000 to bseome 
time-barred that the purpose of the latter 
petition, was to geta suit fled within 27th 
October 1919 after which date a suit apon 


that cause of action would have been 
ont of time. i 
Civil МіғсеПепвопа Appeal Мо, 272 of 


1919, wherein the order of the District 
Файда of Coimbatore directing the Official ` 
anit was appealed 
against, was not placad before Odgers, Ji, 
for disposal, nor did that learned Judge 
purport to deal with the District Jadge!s 
I consider, therefore, that Bakewell, 
J., who deals with an applisation for stay 
of proceedings in the suit pending the 
disposal of Civil Missellaneous Appaal No. 
272 of 1919, acd Philips, J., who tried the 
suit, were right in regarding Odgers, Ja 
order as `a provisional order subject to-the 
result of the Civil Mi:cellaneous Appeal. 

Thelea:ned Judges (0128614 and  Sesha- 
giri Atyar, JJ.) who heard the Civil Mis. 
cellaneous Appeal observed that the order.of 
Odgers, J., was in force and that they 
eculd not interfere with it in the procesd- 
ings before them. They next wené on to 
say that, in these eircumstancer, it would 
be ucelees to dispcss :of the appeal'and to 
dismiss it, Apparently, they failed to notice 
that Odgers, J., eoid not and did not set 
aside the District Judge'3 order refusing 
leave to вое, 8n order that was passed iby 
him as a Conrtexereising jurigdistion under 
the Provineial Insolveney Aet [ Vide the 
expression "by leave of the Court” in seotion 
20 cf Act III of 1907, the enastment then 
in force, and the definition of "Court" in 
section 2 (1) (g)]. They also seem to have 
overlcoked the faot that the result of the 
Beach dismissing the appeal would Фа to 
leave the’ District Judge's order prohibiting 
the Official Reesiver from suing іп full 
forca and effect, -I have: no donbt ‘that 
their intention was to give fall effeet to 
Odgers, Js order and that this result -might 
have been attained by allowing the appeal 
inetead of dismissing it, 

But no attempt has been made by the 
parties to get the order on the Civil Mis. 
o-llancous Appeal reviewed by the Beneh that 
passed it,and so we are bound to біте 16 
the legal effect that it has, instead of 
bsing guided by what we may think -the 
learned Judges intended to do, . 
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, OFFIOIAL, REQEIVER OF COIMBATORE 0. KANGA, 
(On the sesond point, whish' is that no. 
leave,-was necessary for the institution -of 
this suit, I am unable to follow tha opi- 
nion of the learned Judgs of the curb 
who tried: this suit, in treating the words 
“as hereinafter provided” in section 16. (2) 
(a) of. Act IJI of 1907, ав qualifying the 
word "vest", I think that they qualify the 


word "Receiver" that immediately- preezdes . 


them seeing that the following  sestions 
18, and. 19 provide for two kinds of Ro. 
ceivers, one appointed by the Oonrt fcr 
. the particular insolvency. and others appoint- 
ed by' the, Госа]. Government for eertain 
local areas. In ‘the absence of a Receiver, 
` of either of these classes, tho insolvent’s 
property upon an order of adjudication baing, 


`. made, vestsin the Court. .- - А 


Sestion 17 of the Presidency Towns In- 
Solveroy Aet (IIT of 1£09) which deals with. 
the vesting of the insolvent’s property in 
the Offieil Assignee doss not вопівіц the 
words ‘as hereinafter pr ovided", "They were: 
not needed because no doubt covld arise 
as to the Officer designated by the words 
"Ове Assignee”, an expregaion defined .in 
Bestion 2 (c) of that Aot ; wherene, there is 
no definition in the  Provináial Insolveney 
Act of the word “Receiver” till we some to 
section 18. Я 

I think that the obtaining of leave is 
a matter between a Heosiver and the Court 
whose cfficer hs ia and that it is not a 
valid defénae to.the suit which 2 defendant’ 
can raise to say that leava of the Insolvenay 
. eOourt has not been obtained. І wonld 
> follow the English Law as lid down in 
Lee v. &asgster (1), which, al:hough desided: 
in 1857, appears from Branson, In re, Trustee, 
He parte (2) to be still good law. Аз between 
the Loort and the Official*Recoiver thare wes 
no reason for -withholding leave, as the assets 
of the. ingolvent’s estate were not risked by 
the suit. , The Officia! Reéeiver is not the 
sole plaintiff.in the present: snitt and it was 
made. a. condition. presedent to the granting 
of leave by Odgers, J., that the co-plaintiff 
who is the insolvent himself, should find ' 
‘security for Rs, 1,500, for the defendant’s 
costs: in the suit j | 


(1) (1857) 2 С, В, (x. в,) 1326 L, J. P. €, 1613 ` 
dur. (м. в) 444; 5 Үү. R. 487; 29 L, T, (o. s.) 98; 109 
R.. R. 580; 140-E, R 3.0. ON us d 

(2) (1914);2, К. B. 701; 88 L: J. K. В, 1816; 110:L,. 
T, 940; 21 Manson 160; 58 S: J, A16, ae AY Узе 


-OASES.. 


909: 


" Ав appsllants saccesd on this point, tho 
appeal must be allowed and the suit ia 


` directed to' be restored to filo and dispos- 


ed of acsording to law. The sesond 
appellant will get his sosta of this appeal. 
Costs‘ of the suit will bo provided for in 
the final decree. 


: Ramusam, J.—The suit out of ‘whioh this 
appeal arises was filed by two plaintiffs, 


' The sesond plaintiff is an insolvent and the 


first plaintiff is the’ Offisial Reosiver (of the 
Coimbatore District) in whom tho properties of 
the insolvent were vested under section 16(2) 
(a) of the Provincial Insolvenoy Aot, ILI cf 
1907. It was dismicsed by our brother Phillips, 
J., оп the ground that it was not maintain. 
able without leave of the Oourt and no 
leave had been obtained. The plaintiffs. 
appeal, ve T | 

‘The first point argued is, that the judgment 
(dated 12th April 1920) of OldBeld and 
Seshaziri Aiyar, JJ. ia Civil Missellaneous 
Appeal No. 272 of 1919 (oa appeal against 
the order of the District Judge of Ooimba. 


.bore refssing to grantleaye to tke Official 


Receiver бо 616 this guit) is, or —whatamounts 
to the same thing—shauld bs soastrred as, an 
order granting leave. Yn that judgment 
their Lordships construs а previous order 
by Odgers, J., (dated 24th October 1919), not; 
аз an interlocutory order intended to operate 
till the disposal of the appeal bat as a pere 
manent order which would remain in force 
after the disposal of the appeal. This соп. 
strociion of tho order cf Odgers, J. is 
binding on the parties and on ug, even if we 
are inclined to take a different view of it, 
Bat this is not enough for the appellants, 
It was not neceseary that the order of the 
Distriot Judge should have been modified by 
the High Court in appeal. The learned 
Vakil for the appellants eontends that the. 
order of their Lordships should be construed 
аз an order adopting the order of Odge:s, J. 
If it were possible, I should adopt sush а 
eonstruction: but 1 ворѓевв that the languaga 
of their Lordships—" It would ba useless to 
dispose of the appeal and it is dismissed "'—— 
presenta eonsiderable difficulties in my way. 


lfit were neosssazy. forusto dispcseof the 


ease on this point, I wonld adjourn the 


appeal to enable the appellants to apply for 


& review of the order of Oldfisld and 


Seshagiri Aiyar, JJ. Bub Ido not further 
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' daal with this point, as I am.clear the appaal 
mast be allowed ou the sgoond ground, vz., 
that the leave of the Court is not necassary for 
the maintainability of the suit, 

Sestion 20 (d) ofthe Aci authorises the 
Recsiver to institute a suit with ` leave of 
the Court." The sonsequenses of the want 
of leave are not ntated. Similar provisions 
in other Acta have baen sonatrued as not 
being fatal to the maintainability of the suit, 
iflenve is not obtained [vids Cochrane v. 
Quen.(3) on 11 Vict, O. 21, section 29— 
Insolvency Act—formarly in forca in the 
Presidency Towns : Lee v. Sangster (1) on 12 
and 13 Vist. О. 7, sastion 153 and Branson, 
In ve, Trustee, Hx . parte (2) on 45 aud 
47 Vices Oh, 52]. The raason given in these 
eases is, that “leave” ia a matter between the 
Court and the Offisial Reoeiver and tha want 
of'leave cannot be ralied on: by the defen. 
dantaina suit, The Official Receiver prose- 
eutes the suitat his own risk in the matter 
of costs and oannot charge them ja the 
insolvent’s estate if he loses, It is said 

‘that there «ases do not govern the matter 
before us, a3 the vestiog under Ast Ht of 
1907 is qualified, as section 16 (2) (а) provides 
that the property of the insolvent shall 
vest in the Court or in а Becsiver as herein- 
after provided," It is. sontended that the 
effeet of the words as hereinafter pro- 
vided ” is to make the vesting subject to tha 
provisions of section 20 which provide for 
leave of the Court and that, if leave of 
@ourt is not obtained, there is no vesting ; 
whereas, in the other enastments, the vestirg 
was absoluto." But, as my laarned brother 
poisted ont in the eourse of the argumente, 
the term ' Receiver’ does nob osour in the 
prior sections of the Ast—not evén in sestion 
2 containing definitions —and occurs for the 
first time in seetion 16 without any 
explanation. The provisions for the appoint. 

. ment of Reeeivers and Official Ressivers are 
contained in ssetion 18 and section 19 and 
these words " as‘ hereinafter provided 
(following the word 'Receiver') are intended 
to draw the attention of the reader to these 


sections, and, in my opinion, have nothing to - 


ith sestion 20. In the Presidensy Towns 

e ITRS Act, LiLo? 1909, eestion 2 te) 
- defines Official Assignee. Section 17 directs 
that the property of the insolvent shail vest 


(8) 2 Hyde 150% o s .- 


in the Official Assignee and section 63: 
provides for euits by the Official Assignee 
with leave of Court. The absence of the 
words " as hereinafter provided ” in seation 
17 isdue to the faot that the " 
Assignee " has been defined in seation. 2 (c) 
поке 'Reseiver' in Aot III of 1607, In 
my opinion tbe words ' ва hereinafter 
provided " qualify Receiver’ and not the 
verb " shall vest" : and there is no distino- 
{ion in principle between the poliey of all 
thess enactments. The langusge of section 
153 of 129 and 18 Vist., C. 106, is stronger, 
asit used the words" with the leave of the 
Cours first obtained, upon application to such 
Oourt, but noi otherwise," I do not tee 
апу reason why the ease above sited should not 
apply to the Aet of 1907. "The appeal is, 
therefore, allowed, the deeres of Phillips, J. 
is reversed and the case remanded to the 
Original Side fordisposal assordiog to law, 
The second appellant'will have the eosts of the 


appeal The вонёноЁ tho first Court will abide 
the result. 
Y. N. V. : 
ҮГ, б, А, Appeal allewad, 
nur 
. e. 


CALOUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Ducaza No, 778 
or 1920, 

July 15, 1921, 

Н Fresent; —Mr. Justiee Panton. 
HARISH CHANDRA SAHA— DEFENDANT 
No. 1— APPELLANT 

£ . 2 "DETSUS 2 
PRAN NATH CHAKRAVERTY AND 
O:HERS—PLAINTIFF AND OTAERS—Pro Parma 
Darexpant— RESPONDENTI, 
Public pathway—Suit for declaration and injunc- 
tion—Special damage, prof of eif necessary — Advocate- 
General's consent, if essenjtal— Civil Procedure Code, 


(Act V of 908), s. 92, О. І, т. 8—Limitation Act (IX 
of 1908), Sch. I, Art, 144, 


A suit for a declaration that a pathway isa 
village pathway and fora mandatory injunction on 
the defendant to’ remove certain obstructions on. 


Offisial ^ 


Vel, LXI] 


ÍNDIAN CASES; 
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HABISH CHANDRA ЅАВА 0, PRAN NATH OHAKRAVERTY, 


the pathway can proceed without: proof of special . 
damage. [p 911, col. 2.] 

Harihar Das v. Chandra Kumar Guha, 49 Ind, Cas. 
79; 23 О. W. N.91, followed: | . i 

Where the plaint in such a suit sets out that the 
way is a public way and the plaintiff seeks relief 
for himself and his fellow villagers, the suit is one to 
which O І, r 8 of the Code of Civil Procedure is 
appropriate and if the Court's permission is obtained 
under that rule, recourse to the Advocate-General 
ada 92 of the Code is unnecessary. [р. 911, 
' col, 2, Я 

Art. 144 of Schedule І to the Limitation Act 
applies to.suits such as the above, [p, 91), col. 2] 


Appeal -against a deoree of the Sulor- 
dinate Judge, Third Court, Tippera, dated the 
tth of December 1919, affirming that of the 


.Muneif, First Court at Comilla, dated the. 
30th of September 19:8, Ў E 
:Dr. Sarat Ohandra Basak ard Babu 


Bhagirath Ohandra Das, for the Appellant. - 
Babu Gcpal Chandra Das, for the Hespond- 
ents, ' ў к ; i Е 


JUDGMENT.—This is ар appeal by в. 


defendant against the judgment and desrea 
of the Subordinate Judge of Tippera affirm- 
ing in appeal those of the Munsif of 
‘Oomills. : The suit waa- one for the deelara- 
tion of a right of way and for a mandatory 
injanetion’ on the present appellant to 
remove certain obstructiéra on the pathway. 
in’ question. The suit was decided in the 
plaintiff's favour, ` ; 


It is argued, in the · first place, that tha 
. dearned Subordinate Judge is wrong in his 
finding that -the plaintifs have suffered 
Special damages. The plaint sets out that 
the way isa public way and plaintiff seeks. 
relief for himself andhis fellow villagers of 
Balerabad. The trial ine the. Court of first 
instanse was on the footing that the right of 
way claimed was a publie one and not one 
pecaliar to the plaintiffs, The learned Munsif 
observes: "The point for trial would, there» 
fore, be ‘whether the portion of the sait’ 
Idnd covered by stations 66.69 to 18-25 is 
the publio Gopat or not" and he decides 
` that “it is no doubt a Gopat used by the 
men of the loeality.&nd they have the right to 
pass with plough ..,.« ete." This finding 
was affirmed in appeal, the judgment of the 
learned Subordinate Тайке being, “that the 
plaintiffs have suseeeded in proving the 
existense of the public way over the disputed 
land.” On these findings, the question of 


‘eorrectness of this 


‘whether thé plaintiffs have cr haya not 


suffered the: speain? damage does rot arice. 
i may mention that it has been held by this 
Court in Harihar Das v. Ohandra Kumar 
Guha (1), that a suit for a declaration that 
a pathway is a village pathway and for an 
injunction of the kind now sought aan 
proseed without proof of spesial damage, 

` The second point urged before me is that 
there was in facb no permission under О. Т, 


.r. 8, Now the finding of the Munsif, whose 


permission it was which wag necassary 
under the rule, is "the plaintiffs havs taken 
permission of the Court to-sue for the 
public,” That finding was not attaskod in 
the Court cf Appeal below. The learned 
Subordiagte-Judga sets out elearly what the 
points were whieh were urged before him 
and this is not one of them. Itis plain, 
moreover, from hia judgment that the 
particular finding wag 
never challenged and I must now take it aa 
а faot that the Muusif did give the pare 
mission referred to under О. 1, г, 8, It has 
been suggested in this connection that the 
suit should fail in the absence of the «onsent 
of the Advosate-General given under sestion 
92 of the Code of Civil Procedure, Bat the 
suit is, in my judgment, one to whish О, T, r. 
8 is appropriateand the Oourt’s permission 
having bean obtained under that rule, recourse 
to the Advooate-General was unnecessary, 
In the third plase, it is argued that the 
suit was barred by limitation sinee it was not 


instituted until some seven years after the 


creation of the obs(ruction complained of, TI 
is caid that the suit is governed by Art. 129, 
Both Courts have held that the period appli- 
cable is 12 years, presumably under Art. 
144, This isin my view, the Artiole whioh 
applies to the. suit. But іп either ease the 
plaintiffs could, ia the particular cireum- 
stances, have recourse to sestion 23 of the 
Limitation Act, with the result that the suit 
would be-within time, 

Fourthly, it was argued that the report of 
the Jury appointed ander section 138 of the 
Cade of Criminal Procedure was wrougly 
reseived in evidence, There is no substance 
in this contention, it being appellant himself 
who addused this particular docament in 


' evidence. 


(1) 49 Ind. Oas. 79; 28 О; W, М, 91. М 
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Finally, it. ia contended that the learned. 


Munsif was wrong in saying that the defend- 
ant admitted the existenee of the. publie 
pathway at the place in question, It is no 
doubt correst to say thet thera was‘ no 
admission. of the existence of pathway of the 
tind slaimed by the plaintiffs. . That the 
admiesion was a qualified one and that the 
learned Munaif took it soto be is plain from 
his observation thatthe admission was Bab- 
ject only to the, dispute of the right of 


passage of men with ploughs, ete, over the 


bart of the defendant Мо. 1 and the other 
defendants." The sontesting defendant did 
not resile from this admission in the Court 
of. the, Subordinate Judga‘who defines the 
position clearly in his jadgment where he 
says: “That there, was а villaga path there ia 
not disputed, In fast it was admitted by the 
present appellant in thesase under section 
133, Oriminal Procedure Oode, What, he 
then contended :and now sontends is that 
it was a path some 3, cubits and for only, 
passage of men of the village." Thera is no 
ground for the interferense of this, Court. iu 
eeaond appealin this point of the ease. The 
learned Vakil for the appellant has connected 
with this point of his appeala contention 
founded on в sentengs in the judgment of 
the Court.of Appeal bslow which rans: It is 
vary probable that only. when that Gopat 
(that is to say, а pathway other than ‘the 
pathway in suit) became: impassable for the 
greater part of the year, the public bagan to 


use the Gopat now in suit,” The argument. 


is thatif this bə so the right of way over 
tha path in suit existed only for such time 
asthe other path was impassable. Bat'the 
observations of the learned Sabordinate Judge, 
геѓег, аз the, context shows, to events long 
since. past, and in no tense, amount to a 
finding as to, tha, exiating atate of affairs, 

The appeal fails aud is dismissed with. 
903t8., | 


B. х. - Appeal dismissed, 


INULAR UAT, 


Lavsa 


,  ALLAHABAD HIGH COURT. 
Second От, ArpesL No, 799 om: 1921, 
СоннкотЕр wita Szcowb Appeat No. 1098. 
ов 1921. .. р 

* dune 22, 1999, . 

Presort :—Mr, Justica Gokul Prasad and 
Mr. Justice Sulaiman. . 
BAM NAIN MISIR AND OTHERS — PLAINTIEEÀ,, 

— APPELLANTS 

tersus І ; 
DEOKI MISIR ano oraers—Deraapsxts— 


RESPONDENTS, . 
Limitation Act (IX of 1908), Sch. І, Art, 144— 
Mortgage—Submergence of land—Re-appearance— 
Constructive possession-—ÁAdverse possession—Appeal, 
second—Question not before Court for determination 
—Reference to question in judgment, whether finding, 


-on question of fact. 


P., the. mortgagee of certain land, тав. іл posses., 
sion thereof up to 1887 when the land was complete- 
ly submerged under waters the land re-appeared 
in 1900, and since then it was again submerged for 
а few months and in 1908 and 1916 it was com. 
pletely submerged under water. Since 1900 during 
the time the-land was not under water: D. held 
possession, P. brought the,present, suit to, recover 
possession on the basis of his mortgage, and obtained 
a decree in the Trial Court, but on appeal the 
decree was reversed, the Appellate Court holding 
that Р, had been dispossessed of the land for more 
than 12 years before the suit, that in апу case he 
must be deemed to have abandoned, the land, and - 
that the suit was barrgd-by limitation. On second 
appeal: P" og 

Held, that the suit was nob barred by.limitation : 
that upon submergence the land must be deemed 
to have been in the possession of P, who was the 
party rightfully in possession of the same; that 
although during the months when the land was 
not under water D. was in actual occupation, yet as, · 
goof as it was submerged P.s possession must be 
deamed to have revived and he regained constructive 
possession of the land, and that D.’s possession not 
being continuous, it did not amount to adverse 
possession within the meaning of Art. 144 of Sche- 
dule I to the Limitatiog Act, so ns to entitle.him to 
resist P's claim. [p' 914, col. 2.] 

Where a question, in this, caso the question of 
abandonment, 15. not raised by the parties andis 
not &mabter for determination before the Oourb of 
first appeal, g reference to that question in its 
judgment is а mere inference and not s finding on 
a question of fact which is binding on a Court of 
second appeal. (p. 918, col. 2.] . 


Second appeal from a decree of the District . 
Judge, Ghazipur, dajed fhe 17th February 
1921, 

Mr. Janki Prasad, for the Appellants, 

Dr. Surendro Nath Se» and Mr. Uma 
Shanhar Bajpai, for the Rsspondenta, ў 


JUDGMENT.—Second Appeal No. 799, 
of 1921 [апа Second Appeal No, 1038 of 


/ 


7 yeally basn 


District Judge has reversed that 
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1921 are plaintiffa’ ‘appeals arising ont 
of а snit for resovery. of ‘possession of 


oortain plots : on Ње · basis of 
a mortgage: deed, dated the let of August 


1879, against: the defendants whọ were: 


alleged to have bsen.in wrongful possession 
of them and, in the altarnative, for 
recovery of the. amount due together with 
intere&t, 

The main plea on bahalf of the defend. 
ants was that the plaintiffs had -not 
been їп possession of these plots within 
twelve years of the suit and that the 
defendants had been in possession of them, 
and, accordingly, the claim was barrel 
by time, The Oourt of first instance, 
hclding -tbat the plaintiffs had been it 
possession within twelve years of the 
suit ‘and that the defendants had not 
established their: adversas possession for 
moro than twelve years, desread tha 
elaim for poasession, Oa appeal, the learned 
decree, 
Qa ‘behalf of. the plaintiffs, in second appeal, 
it is contended that the finding of the 
learned. District Judga that the claim -was 
arsed by time, was erroneous, 


It appeara that the plots in disputa 
were. mortgaged in the year 1879 by 
one Shiva Tabal Mispa in favour of 


-the father of defendant No. 2 aud the 


father of defendant No. 8, who were the 
predscassors-in-title of the present plaintiffs. 
Up to the year 1887 the mortgagees were àd- 
mittedly in possession of these plots, but id 
that year the plots were oompletely Bub. 
merged under water. Sinse then,it ів now 
found distinctly by the learned Distrist Judge, 
that tha plaintiffs or their pradecsssora-in- 
title have never had aetuàl possession of 
the lards in dispute. "Phe landa āstually 
ys.appeared in the year 1902 at the 
latest ‘and since then they had been 
submerged during the гаійу ceason for а 
few  monthe, and further in {һе years 


“4903  and- 1916 they, had been .óom. 
pletely submerged ^ under water by 
floods. | The learned District Judge has 


also found that the efendants have actually - 


been occupying the lands at times when 
they were nat undér water ever since 
the year 1900, On these findings he 
was of opinion that the plaintiffs 


аізроғвезвві of these lands 


` for more than twelve years before tha 
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suit, that in. any casa they must be 
deemed’ to. have gqbandoned the holding, 
and that, therefore, theirelaim was barred by 
time. 

. The only points whieh were urged before 
the learned District Judge were,— 


(1) Whether tha mortgage-dob had baen 
satisfied or nos P and : 


(2) Whether the claim was barred by tima 
inasmush as the wi rbgagess had по} basu 
in p-sieszion within a periol of twalvo 
years? 


Thess were the only points which the 
learned Distriób Juiga proseedad to азпз1йег, 
as is apparent from the opsning portion 
of his judgment. The question of 
abandonm3nt by th3  morigages waa 
neither expressly raised in the written 
statements, nor was any issue framed 
on the point, nor do we find that any 
such plea was raised in the grounds of 
appeal taken before the learned District 
Judge. His remark that the lands muat 
ba’ deemed to have been abandoned, is 
a mere inferenea and not а finding of 
fast which is bindiog on us. At опе plase 
he ramarked that “after the year 1294 Fasli 
When the land re-appeared more than twelve 
years before the institution of tha snit, 


they (the ` mortgageas} werd either 
dispossessed ог abandoned , possession.” 
At another placa he merely said that 


"they made no attampt to take possession 
of the land when it ra-appeared and they 
muab ba held tə- hava’ abandoned the 
holding." As thequestion of abandonment 
was not raised by the partiés and war поб 
а matter for determination befora tha 
lodrned Distriat Judge, тб are of opinion 
that а xeferensa to it in his judzmsntb is 
а mere inferense from the facts found 
by him and is really not relevant, “The 

maina fast, however, rémains that hs» has 
diatinatly fouüd that the plaintiffs hava failed 
to piove that they had bean in actual розвев- 
iðn of those plota within twelva years of thé 
Büit. . 

The Jeained  Distiiet Jadge, however, 
has, in.our opinion, erred in ignoring the 
Bignifeanse of the faot that tha land& 
Had been’ submerged practically every 
Feat since the year 18 307, Fasli and 6686 
jh үд years, namely, 1908 and 1916, they 
had bean «арми overfljoded, Daring the 
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times when the lands in dispute were'under 
water, there can, in our ppinion, ba no doubt 
that they muet be deemed {о have been in 
possession of the plaintiffs who wera the 
party rightfully in possession of the same; 
so longas the mortgage-dead had not been 
redeemed and the plaintiff's remedy had. not 
become ‘time-barred, they were entitled to 
retain possession of the lands and the defend: 
anta’ - possession over those lands was 
certainly  wrongínl All that can be 
said is that during the months when the 
lands were not under water, the defendants 
were actually in occupation of them, but as 
soon as they were submerged, the plaintiff's 
possession must be deemed to have revived. 
On this view there can be no donbt that 
the plaintiffs themselves have been in con- 
struetive possession of these lands within 
twelve years of the suit and their olaim 
cannot be barred by -Art, 142 of the Limi. 
tation Act. ' s~ 
On bebalfof the respondenta it has been 
very strongly sontended that, inasmuch as 
-the plaintiffs admitted in their plaint that 
they snd their predecessors were disposeassed 
as late as 1909, their alaim really is 
a claim for reeovery of possession, and 


is, therefore,- governed by Art, 142° 
of the Limitation Aet and the general 
Art. 144 is, therefore, inapplicable, 


In our opinion, however, in view of the 
reeent pronounsements of their Lordships of 
the Privy Qouneil, the matter must be 
taken to have been set at rest. In 
the ease of Secretary of State fer India v. 
Erishnamoni Gupta (1) it waa held that even 
where Government had been in possession 
of certain: Jands tbrough tenants ata time 
when tke lands became submerged, 
their possession must be deemed to 
baye been dissontinued and, under euch 
sircumstancer, the possession of the Govern- 
ment was determined’ by the submergence 
of the land which then beeame derelict, 
and so long as it remained in that state, 
title could be acquired against the true 
owner. In a later oase, Basanta Kumar 
Hoy v. Secretary of State for India (2), their 


(1) 29 0. 518; 29 I. A. 104; 6 С. W, М. 617; 4 Bom. 
І. R. 687; 8 Sar. P, С. J. 268 (P, Q.). ; 

(2) 40 Ind. Cas, 387; 44 O, 868; t P. L. W, 698, 82 
M. L. J. 606; 21 О, W. N. 642; 16 A, D, J. 398; 25 
О. L, J. 467; 19 Hom. І, Б. 480; (1917) M, W, N. 
482; 6 L, W. 117; 22M. 1. Т, 810; 44 I, А, 104 
(9&0) 
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Lordships remarked that "a man may cease, 
to цев hia jand. beeanse he cannot use it, 
sinee it is under water, Н, does not tbore- 
by dissontinne his possession and upon the 
cessation of the dispoesession before the lapse 
of the statutory period , constructively it revi- 
ves; there can be no discontinuanes by absence 
of use and enjoyment; and, further,” their 
Lordships remarked that, “до rational distina 
tion ean be drawn between the esse in Secretary 
of State for India v. Krishnamoni Quota (1) 
and the present вале where the re. flooding 
was seasonal and occurred for several months 
in each year.” On top of page 874 their 
Lordships remarked that "if, as their Lord: 
ships think, no dispossession oesurred, ex- 
cept possibly within twelve years before tha com. 
mencement of this suit, Art. 144 is the 
Artisle applieable and not Art. 1429." Т6 


is clear from these observations that as 
soon ав the land in dispute he 
eama submerged under water, the 


plaintifia’ possession, whish had not remained 
discontinued for more than the statutory 
period, revived and that, therefore, the plaint- 
iffs. re gained sonstrustive possession of 
in this view. tho .elaim for. 
recovery of possession was not barred. by 
time, The defendants admittedly have not 
had a sontinucus possession whish would 
amount to adverse possession within the 
meaning of Art, 144 of the Limitation 
Ast so as to entitle them to resist the 
plaintiffs’ claim. There had been every 
year a break in the continuity of their 
possession whieh enured for the benefit 
the plaintiffs and which prevented the de- 
fendante acquiring title by adverse posses- 
sion, The resuló is that we allow this 
appeal, set aside the deoree of -tha lower 
Appellate Court atid restore that of the Court 
of first insianae with oosts. - z 
| Appeal allowed, 
W 0, Ae ® i 
* 
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GOUR MORUN MULLICK 9. NOYAN MANJURI DABSI, 


` OALOUTTA HIGH COURT. 
'APPRon FiOXM ORIGINAL Ü«DER 
No, 104 o» .920, 
ced April 7,:1921. 
Present: —Bir Lancelot Sanderson, Кт 
Obief Justice, and з 
Mr, Justiss Richardson. | 
'GOUR MOHUN MULLIOK-——APPELLSNT 
versus 
Sm. NOYAN MANJURI DASSI ann OTHERS 
PA — RusrOHDENTS, ` 
Letters Patent ( Cal.) сі. 36— Judgment," meaning of — 
Order dismissing defendant's application to take plaint 
off file—Appeal, - " В i 


An order,made by а Judge sitting on the Original 
Side of the High Court dismissing ‘an application 
by the defendant in a suit instituted on behalf of a 
Junatio to take a plaint off-the file on the ground 
that the suit was an abuse of the process of the 
. Court, and was nob for the benefit of the plaintiff, 
isnot a “judgment” within the meaning of elauge '18 


of the Letters Patent, as it does not amount to а ' 


decision -which affects the merits of the question 


between the parties by determining some right or . 


. liabjlity. [р. 9 6, со]. 2.] 

Per Richardson, J —In order to make a decision 
appealable there must be. in ib some element of 
finality үр. 918. col: 1 ] : 

Justices of the Peace for Calcutta v. Oriental 
Gas Compény, 8 B. 1, БВ. 4 Зафр 402; 17 W. s. 864, 
Joy Тай“ Co. v. Gopiram Bhotica, 58 Ind. Oas. 765; 
410, 6:1; 24 О. WUN 618, Koramall Rambullobh 
v. Mungilal Dalim Ohand, 54 Ind. Cas. 836; 28 0, 
W, N. 10:7, Porter v. Porter, 41888) 37 Oh. D. 420 at 
рр 430, 431; 68 L. T. 688; 36 W. E. 680, roferred to. 

Appeal from the order of Mr, Jduetiss 
Rankin, dated the 19th July 1920. 

Messrs, Langford James and S. С. Roy, for 
the Appellant. 

e Messrs. №. N. Strew, B. К. Ghoss, ЇЇ, D. 

Sen, Т. N. Ohatier ве, А. N, Ohaudhuri and 

BD, Pugh, for the Respondents. ` 
JUDGMENT, 

SANDERSON, О, J.— This is an appeal by one 
Gour Mohun Mallick, one tf the defendants 
in the suit, from the judgment of my learned 
brother Mr, Justisa Rankin whereby he dis- 
missed an applieation which ‘had been made 
by the appellant, It arises in’ connection 
with litigation in respectof Gopal Lall Seal’s 
estate, whieh, itis said, has oscupied mash 
time of this Court; and it is only nesessary 
for me to mention that there was a setile- 
ment in this Oourt ‘arrived at on the 4th of 
April 1919 and a coasent-desrea passed in a 


Suit No. 1223 of 1917 in whieh Gour Mohun , 


Mallick and others wera plaintiffs and Srimati 
Noyan Manjari Dassi and others were defend. 
ants, The present suitisa suit by Srimati 


Noyan Manjuri Dassi—a person of unsound 
mind—by her grandmother, Srimati Brinda- 


"rani Dasi,against Kanto Mohun Mulliek, Gour 


"Mohun Mullisk (who is the appellant in this 
'appeal) and others; and the object of the suit 
isto obtain a declaration that the eonsent.- 
deoree to whieh I bave referred, is not bind- 
‘ing upon the plaintiff, and that her interest 
is not affeoted in any way by the same, and 
that, if necessary, the said decraa may be set 
“aside and that Sait No. 1223 of 1917 as well 
as the different appeals arising therefrom 
may be heard on the merits, Thare 
are other incidents) reliefs asked forin the 
‘anit, 

The appellant, Gonr Mohnan Mollisk, who 
is, аз 1 have ssid, one of the defendants in 
‘the suit, made an applieation on the lCth 
April 1920 to the learned Juige on the 
‘Original Side that the plaint in the suit 
brought by Srimati Noyan Manjari Dassi 
mw ght be taken off the file, or for an enquiry 
whether the suit was proparly instituted and 
whether it was fit and proper and for the 
benefi: of the plaintiff, that the suit should 
be further prosesnted and that all further 
proceedings should be stayed in the. mean- 
time and that Srimati Brindarani should ba 
dirdoted to furnish sesuriby for еовів and 
that allproseedings should bs stayed until 
"aueh sesurity: was given. On the hearing 
of that applieation, the learned Judge des 
livereda judgment and directed that the 
plaintiff should give particulars of «ertain 
allegations whieh- were aontained in the 
plaint and, on a subsequent oecasion after 
thesa particulars had been given, he deliver: 
ed а second judgment; and I propose to read 
three passages from that judgment to show 
what was the sonclusion at which he arrived, 
After stating what was the rule with regard 
to an application виг) as this, taking а 
passsge from Daniel's uhanserg Practiss as 
his guide, he proeseded as follows: "| pro. 
‘pose, therefore, to consider, first, whether this 
is a plain and strong case, as appearing upon 
anah evidenca вз aan бе given and considered 


-upon a mera interloeutory applisation, firat, 


for saying that there.is no suabstanee or 
‘possibility of benefit to the lunatic in the 
astion, and, secondly, whether the present 
next.friend has been shown tobe unfit to be 
allowed to continua in that sapacity." Dealing 
with the firat point, whioù is the material point 
in the sonsideration of this sppesl, the 
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learned Judge said after discussing the 
.svidenaae: “On these “lines and broadly 
speaking, I am of opinion that іё would be 
wrang to bold within the meaning of the 
paseage which.I have just eiled that this is 
œ tuit which san.be ғвеп to have no basis in 
‘the benefit of the lunatic. and to deserve to be 
‘torminated.”. And, in order to.mako. the 
posilion which the learned Judge was 
taking ор clear, towards, the end of the 
judgment he said? “It remains for me ta add 
ono matter by way of explanation, I have 
` keld that Iam nol prepared upon this pro- 
ceeding to вау that the snit is either 
mala fide-or entirely unsubatantial so that 
there would be an abase of the process of the 
Court in allowing it to go ор, 
But Í want it to be distincily understood 
that thia judgment is not to be taken as the 
approval of a Court administering a lunatio!'s 
estate to the institution of this snit. That ів 
an entirely different matter.” 

Upon the hearing of this appenl the 
learned Counsel for the plaintiff-respondent 
ook the point that there was no right of 
appeal from the learned Judge’ 8 judgment, 
inasmush ав it was nob a "judgment" within 
the meaning of &lause 15 of the Letters 
Patent -of this Oourt. The well-known 
passige in the ease -of Justices of the Peace 
for баїсийа v. Oriental Gas Company (1) 
((he:passage appearing at page 452) was 
relied upon by, the learned: Counsel for 
the plaintiff-respondent. That passage 
whichis familiar to us ali is as follows : “We, 
think :that ‘judgment’ in elanse 15 means a 
decision whieh affeets the merits of the 
question bsbween the parties by determining 
оше right ог liability. It may be either final, 
or preliminary, or interloontory, the differ. 
ence between them being that a final jadg. 
ment. determines the whole cause or suit, and 
в preliminary or -interloautory judgment 
determines only a part of i6 leaving otber 
matter to be determined," It has been held 
several times in this Court that that defini- 
tion is not an exhaustive definition and that 
whenever a point similar to the one, whieh 
lam now Gisaussing, is taken, the Court has 
to deoside whether the particular - order 
in question is a "judgment" within the mean- 
ing of clause 15, baving regard to the nature 


" () 8 В.т. В, 433 at p. 452; 17 W. В, 304, 
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of the order, In this.-case,-the learned 
Oounsel fortheappellant,Gour Mohun Mullick, 
urged that the defendant appellant has a 
right to have the anit stopped on the ground 
that.it had baen shown that the anit was an 
abuse of the prooeas of the Court, in that it 
had not been brought for the benefit of the 
lunatic but for some ulterior and improper 
motive, and, hefurther urged, that-that rigbt 
had been finally determined by the learned 


Judge aud that, consequently, this appeal 


would le, Id my judgment; the alleged 
“right, P if thab word oan bs proparly applied 
in this conneetion, ia not such a right. as is 


contemplated by the definition of the learned 


Ohief Jūstico whish appears in Justices 
of the Pesce for Calcutta v, Oriental Gas 
itia true that the defendant 
had a right io apply to the Court to have 
tbe plaint taken off tha file on the ground 


‘that the‘suit-bad not been brought for the 


beriefit of the lunatic plaintiff, bnb it was in 
the discretion of ébe learaed Judgs to deside 
upon the materials whieh were then before 
him, whether he would maka that ordet or 
whether he world allow the snit fọ procaed 
to trial. The leárned Judge has decided, in 
effect; that upon the materisls then before 
him and проп the application which wae 
mada to him by thb défendant ‘appellant he 
conld notece his way at that stags to stay 
the snit. The learned Judge -has not 
decided finally the question whether the. suit 
has been brought for the benefit of the lanatie 
Or whether it is brought mala fide or whather 
iti is an Bbuse of the prooess of the. СопгЁ 
In view of the paseagea in the learned Jadge’s 
judgment which I have read, 16 is elear that 
the issue as to whether the suib is for the 
benefit of the lumatis or is brought mala fide 
or is an abusa of the proo388 of the Court ia 
still open and can be raised at the trial, In 
fact, the deeision of the learned Judge really 
amounts $o no more than a deoision as to the 
prosedura whieh is to ba followed, the rezult 


. being that in his jadgment the suit should 


proceed to trial. In my opinion, the Yoarned 
Judge’s judgment does nob amount to à 
desision whish , affbata “the merits of. tha 
question between tht parties by determining 
some right or liabi lity. It. is not, therefore, 
& "judgment" within the mexning of claure 
15 of the Lettara, Patent and consequently 
there i is no right of „appeal. in miy judgment, 
the appeal, therefore, must be dismiesad, 
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„Аё regards the ссвів of this appeal, the | 


appellant must pay the eosts of bhe plaintiff- 
‘respondent, Аз regards the other respond ` 


` “ents, they’ must pay their own costa with the 


exception of Penna. Lal Seal. The other 
respondente, with -the exception of Panna. 
Lal Seal, are all in the same interest as ‘the 
Appellant, and i$ seems to me that there was 
‘No neséssity for them to appear in this 
‘appesl,- That -sonsiderstion does not apply 
‘to Panna Lal Seal, because we find that tkere 
is an allegation in the plaint that this 
suit wag instituted "for peraonal gains and 
banefit of Srimati Brindarani Dass, Kuahil 
‘Lal Sen, Panna Lal Seal and their assoaiates 
‘who had’ been instrumenta: in patting the 


‚ state to a very heavy loss hitherto.” In 


view of that allegation against Panna Lal 
Seal it appears tous that Panna Lal Seal 


- was entitled to appear on this appeal, and, in- 


авшпоһ as we decided that the defendant. 
‘appellant bas no right of appeal, the usual 
result must follow and the appellant must 
pay the союз of Panna Lal Seal of thie 
‘appeal, 

 Riogampsox, J.—1 agree snd only add a 
few observations in deferarca to the argu- 


: ment of Mr. Langford Jemes. 


е 


It is difficult, perhaps, to-resoncile all the 
numerons decisions as to the meaning of the 
‘term — jadgment? in’ clause 15 of the 
Letters Patent, The infallible test for 
distinguishing between an appealable judg- 
ment and one whish is not appealable has 
‘still to be. discovered, There ‘is, however, 
e a Oonsensus of opinion that some limitgtion 
must be -put проп the term and the 
gloss of Sir Rishard Oonch;« О. J., in 
Justices of the Peace for Oaloulta v. 
Oriental Gas Oompany (1) has generally bean 
adopted as в startinge point. The term 
means, acxording to Couch, О, J.,. "a desision 
whioh afesta the merits of the question 
between. the. parties by determining some 
‘right or liability,” and the desiston “may ba 
either final, preliminary or interlooutory." А 
diffgalty often arises in the applisation of 
this definition to dacisions of the class 
"kaownaes the interlocutory. Itis not e2nolu. 
tiye- tbat the question desided ia a question 
depending upon the "judisial diseretion of 
the Court of first instance nor is it. соп. 
olusiva thas the decision would not amount 
Чо а desrea or an appealable order under 
“the ‘Qiyil Procedure Code: nor, again, would 
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it- be sorrcob to say that no interlosutory 
decision on a question of procedure is ар: 
'pealable: for inatanee, there are the cases 
where a judgment on a qnestion of venue 
has been held appealable. (Of. Joy Тай & 
Co. v. Goptram Bhotioa (9)]. But the consider. 
ations to which I have adverted may ia 
partisular instances afford soma assistansa 


‘ta the Court, 


‚ As to the ease of Koramall Rambdullobh 
v. Mungilal Dalim Ohand (3), upon which 
relianse was placed for “the appellant, that 
seems to me distinguishable baeauss thoro 
a right in рїп was asserted to a 
sum of money, Possibly, that ease goes 
to the farthest limit compatible with ganoral 
adherense to Sir Richard Oouch’s dsünition. 
lu the present casa Мү, Langford James 
argued that his client had a right to have 
the plaint rajested or the suit stayed on 
‘tthe ground that the suit was not for the 
benefit of the lunatic for whose benefit it 
was nominally instituted, or, in other words, 
that the suit was an abuse of the process 
of the Court, Granted, that the appellant, 
who wasa defendant in the suit, was at 
liberty to apply to the learned Judge to stay 
the suit on such a ground, the learned Judge 
has not committed himself to any thing further 
than this, that at this stage on the mate- 
rials now available, the plaint and tha 
appellant’s applisation and ‘so forth he is 
not prepared as a matter of discretion to 
assede to the applisation or to say thatthe 
soit has not been brought bona fide for the 
proteetion of the interest of the lunatic. 
In my opinion that ів not within Sir Richard 
Couch's: definition’ " & determination of a 
right or liability affeeting the meritaof tha 
eontroversy ‘between the parties.’ The 
only right of the appellant we are now 
eoncerned with is his right to apply aud 
to have the question desided sometime, now 
or later." It is eonaeded that it lay in the 
diseretion of the learned Judge to say whether 
the question'should be desided now or later, 
The learned Judge has not denied express- 
ly or by implieation that the appellant 
was at liberty to make this applieation. 
On the contrary, he has dealt with the 
matter'on the footing that the appellant 
was entitled to apply and he has daalt 
with ii, most carefully and attentively. 
{. (2) 68 Ind. Cas, 765; 47 C. 611; 24 О, W. N, 612, 
A (8) 54 14, Cas, 836; 28 О, WN 1017.3 
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Tt is sonceded again that the learned 
Judge's order would not be appealable under 
the Civil Procedure Code: 

It would further appear that the decision, 
to the extent to which it goes, relates only 
to procedure. It merely postpones & de- 
termination on the merits of the question 
unti] a later stage of the suit, Not only, 
as I understand, will tbe appellant bs at 
liberty £o raise the question again at & 
later stage on further materiale, but it will 
in any cate be the duty of the Trial Judge 
to determine whether or not the suit is 
for the lunatis’s benefit, whether or nob it 
ia for his benefit that the settlement arrived 
at in the eourse:- of the previous litigation 
should ba set aside. (Of. Forter v. Porter (4), 
per Bowen, L. J.] | 

The authorities seem to show that . in 

order to make @ decision appealable there 
must be in it some element of finality, 
and I am unable to find that element in the 
present вазе. . . 
` I may add that the application to stay 
this suit having been made on behalf ofa 
defendant the question arises infer partes: 
and is, as I have said, open on ‘the merits 
to further consideration.. l6 mey be that 
where such an application is made by a 
third party, not a party to the anit, as- 
suming that 16 is open to а third party 
to apply, different sonsiderations would 
arise, : 
In the result, I agree with my Lord that 
the appeal fails on the ground ‘that it is 
insompetent and 1 soneur in ihe order 
which he has рхороєей, 


W., б. А. Order accordingly, 


(4) (1988) 37 Oh, D. 420 at pp. 430, 481; 58 L, T. 
688; 36 W, R. 680. a 





MADRAS HiGH COURT. 
Sscoxp Civin Areau No, 1563 or 1920, 

f November 13, 1921. | 
Present :— Bir William Ayling, Kr.,Officiating 
Ohief Justice, and Mr. Justice Odgers. 
IRULAPPAN SERV AI— PLAINTIFF =- 

APPELLART - i 
, versus 
VEERAPPAN alias KALUVANDAN 
SERVAI AND OTHESB— DRFANDARTS— 


RESPONDENTS, 
Madras Estates Land Act (I of 1908), ss. 146, 189 
—Rent sale—Patta and muchilika, absence of — Buit 
not brought by defaulting ryot—Ryot, whether entitled 
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to plead invalidity of sale in Civil Court—Appeal—New 
plea. . 
The fact that following on a rent-sale there was 


no “exchange of a patta and muchilika, would be a 
good ground for a suit by a defaulting ryot under 


“fhe Sohedale to the Madras Estates Land Act.. But 


where no such suit is brought, and the period 
allowed by section 1:2 of the Act has expired before 
the objection is taken, section 189 of the Aot bars the 
jurisdiction of a Civil Court to entertain such a 
plea in a suit by the purchaser at the rent sale for 
possession, because it would be contravening the 
principles of the Madras Estates _ Land Act to 
permit a person, who has not taken action under: 
section 146 to ignore a rent-sale at the time it 
is held, and subsequently to dispute its validity in 
a civil guit. Гр. 919, col, ~.) 

A plea not taken in the written statement or at 
any time in the ‘Trial Court, and. in respect of 
which no issue was framod, and plaintiff had no 
notice of meeting it, cannot be entertained in appeal, 
[p. 919, col. 1.] 

Second appeal against the desree of the 
Court of the Subordinate Judge, Madura, 
in Appeal Suit No. 195 of 1919, (Appeal Suit 
No. 230 of 1919, on the file of the Distriat 
Oouri, Madura, preferred against the decree of 
the Court of the Additional Distrist Mans‘f, 
Dindigul, in Original Suit No 495 of 1918,. 
(Origioal Snit No, 401 of 1917 on the file of 
the Court of the Principal District” Munsif, 
Dinrdigal), pes 3 


Mr. K. Rajah Atyar, for the Appellant, . 
Mr. К. S. Gan@pethi Aiyar, for the 
Respondents. В 


р JUDGMENT, 
Ayre, Orra. О. J.— The suit lands in this 
case, were broughé to sale under the Madras, 


Estates Land: Aot in 1914 for arrears of rent 


and bought in by the Zamin Revenue 
Inspestor They were sold by the letter 
to the plaintiff on the 24th August 1915 
and delivered cverecn the 16th November 
1915. According to plaintiff, they were 
subsequently trespasied оп by defendants 
‘and be sued fer possession with. mesne 
profits ande damages. The .defenoe raised 
wae, that the lands were the property of 
the sixth defendant by right of -purghase 
from the third deferdant, who in hie turn 
hed acquired title by virtue of tourt auction- 
gale in execution cf a*morfgage-deoree against 


_the original ryot who edefaulied jn bis rent 


This Oourt-auction was as long ago ав 1911, 
and it is admitted that neither third ‘nor 
sixth defendant took steps under section 146 


‚оў the Madras Estates Land Aat to obtain 


Vel. LXIX]. INDIAN 


IRULAPPAN SERYAI 0. VERRAPPAN, ` 


transfer of tenansy in their favour, although it 
is stated that on one occasion in 1913 thé 
Zamin Bevenue Inspector took rent from 
the sixth defendant. This would not effeot 
a transfor of tenancy. | 
_ The grounds on whieh the ‘lower Appel. 
late Court has held the suit to be liable to 
dismissal are three in number. Two ot them 
are newly raised in first appeal, 

The first ground is, that the Revenue Ins- 
pestor, Samavayyar, who exesuted the gale 
' deed, Exhibit P, to plaintiff was not compe. 
tent to transfer the land, because his purchase 
at the rent sale was on behalf of the Zamin, 
A perusal of Exhibit P seems to indicate that 
in that transaation also he was acting on 
behalf of the Zamin; but, however this may 
be, no objestion of this kind was taken in the 
written statement or apparently at any 
fime in the firat Оопг&; sertainly, no issue 
was framed to eover it; and plaintiff had 
no notice or shanse of mesting it. Ido 
not think suah a plea should hava been 
admitted on respondents’ behalf in appeal 
and I must rejestit. - 

The next point is, that the trespass by 
“defendanta subsequent to 16th November 1515 
has not been proved. The lower Appellate 
Oourt thinks that the delivery of possession 
to plaintiff was: merely symbolical and that 
defendants wera in possession both before 
and after that date. This is also an 
entirely new point not covered by an issue; 
and, even if the Subordinate Judge is right, 
and the delivery of possessson to the plaint- 
18 was only symbolical, it is diffieult to вее 
what differenee that makes to the maintain- 
ability of the cuit, 

The remaining point is that on which the 
First Court dismissed the snit, It is said 
that the rent sale is gnvalid under 
tion 58 of the Madras Hatates Land Aet, as no 
patta and muchtlika had been exchanged 
and no permanent- paita was in forse. 

This point also was.not spesifically taken 


in the written statement, which sontains 


only the general -allegation that the rent 
prooeedings are fraudulent and that plaintiff 


should prove their truth and regularity,’ 
On no better cialletge than this 16 has. 


been decided against plaintiff on the ground 
that thereis no evidence on the’ point. If 
I thought the validity of the rent-sale could 
be impugned by defendants in this suit, 
I should feel eompelled to "call for aj finding 


8e8- _ 
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on this point giving .both sides an oppor- 
tunity to adduce evidenca, Bat I do not 
think it aan, 

The absense of préta and muchilika would 
ba a proper ground for `-а suit under the 
Behedule to the Madras Estates Land Aot 
(Part 4, 12), No sach suit was filed 
by the defaulting ry»! and the sixth dofend. 
ant’s petition of plaint was presanted 
after expiry of the period allowed by sso- 
tion 112. Iu sush oiraumsianse», saation 189 
of the Madras  Hstates Lind Aet bars the 
juvisdistion of the Civil Cour: to entertain 
sncha plea, , 
~ vis avgued that this із noi85; baornze 
sixth defendant and his vendor, third de. 
fendent, were not “‘dafaulters’” within the 
‘moaning ofsestion 112, and for this roason 
could not sua under Part А, [зш 12 of 
the Schedale. Section 189 bars the juvisdio- 
tion of the Civil Court" in respeos of 
any dispute or matter in respest of which 
a spit ог applisasion under tha Sohedule 
could be brought or masde—" no matter 
by whom. 16 is clearly the polisy of tha 
Act (1) to compe! any person who hag 
asquired an intereat in а ryott tenaney to follow 
tha prossdure laid down in saction 146 if 
he wishes to bs treated аз а ryot; and (2) 
to have all disputes as to procadara in rent- 
sales enquired into by the Rəvənuə Courts 
(vide section 112). Toallowa parson who 
has not taken astion under section 146 to 
ignore a rent-sale at the tims it is held 
and subsequently to dispute its validity in 
a ‘civil suit would ran sounter to both tkass 
prineiples. Section 18) does по} seam to me 
to allow of suoh а sonstraetion, 

The desrea of the lower Appellata Court 
musi ba set aside, and plaintiff ba givaa в 
desroe- for poss)ssion with mesne profito at 
the rate fixed by tho District Munsif and 
with costs throughout, 

Opa&ss, J.—The plaintiff ia the appellant, 
He brought the suit for resovery of possession 
alleging that the plaint propecty was sold 
for arrears of rent duo for Fasli 1321 and was 


' purehased on 28th August 1915 by him from 


the purchaser at the rent sale by the Zamin 
Revenue [nspeotor. . Third defendant is the 
augti.n.purshaser of the same propsrty sold 
in exacution of a morigaga desros against the 
pattadars, Ammamuthu and Santhayee, Third 
‘defendant subsequently sold to sixth defend- 
ant;who is thelleontesting defendant, Tha 
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points raised in the lower Appollate Court 
were, as to validity of the rent-sale; wkether 
plaintiff had acquired title to the property; 
whether the: trespass by the defendants waa 
true. Of these points only the first was raised 
by the issues in the case, and as to the seaond 
and third, no/issues were taken, In my 
opinion, they should not have been allowed 
to be argued in the lower Appellate Oourt 
‘and Ido not propose to eonsider them here, 
The argument before us was, practically, 
confined to the first point, the validity of the 
rent.gele alleged by the plaintiff. The Sab- 
ordinate Judge says itis not true that tha 
condition precedent to a rent-sale laid down by 
geetion 53 of the Act had keen complied with, 
i.e, exchange of a patta anda muchzlika for 
Posli 1321 with the original pattadars. Thue, 
the proseedings eulminating in the rent. sale 
"were invalid. For the plaintiff-appellant it 
js argued that this plea was not taken in 
‘the written statement, In paragraph 4 of 
the written statement of the defendants, they 
‘pleaded that, plaintiff hed no possession or 
title; that the rent-suit proceedings were 
fraudulent; the onus was on plaintiff to 
prove their validity, that those proceedings 
were noi binding on defendanta Nos, 8 and 6 
nor could they give plaintiff any rights 
as against themeelves, It certainly, dces 
not appear that any plea which could be 
eonstrued into raising the point under section 
53 was taken. The plaintiff's third witness 
was the purchaser at the rent-sale and 
1t appears from his cross-examination that 
the. real question raised was ав to notica 
of the intention to sell nob being served 
on віх defendant, who 
the kist for Fasié 1322. Моб a word was 
put to him abont the requirements stated 
jn seation 53, It would, therefore, appear 
that the lower Appellate- Оопгі was not 
entitled to go into this matter and that 
the part of the judgment on this point in para- 
graph З is open to objestion for this reason. 
№ was argued below that, even. if the 
sale, was irregular, the defendants were 


presluded from: setting up | its invalidity, ° 


ав the applisation of. sixth defendaut 
to the Collestcr under cestion 181 on 
24th June 1914 to set it ‘aside was too late, 
The Subordinate Jadge disallowed this 
gbjection cn the strength of. the ruling in 
Ramanasirt v. Mulhusami Nath (1) whiah laid 
“(1) 80 М, 248, A 
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.get asida was barred at the date of 


in fact paid. 


с. 00998 
down that a defendant in possession was. 
not preeluded from setting up the invalidity 
of в: паје besause his right to have ib 
the 
suit by Art, 91 of the Limitation Aat. 
The  quéstion jis: ° Does this authority 
apply to a «ase under the Estates Land 
Act and-san the; Civil Court determive 
aush a question at all?  Seotion . 112 
provides that notice of intention to sell 
shall ba served on the defaulter through 
the Oollestor by the andholder. and : 
that the defaulter must pay the rent or 
file a snit within.30 days from service. 
of the notice. See also Schedule, Part A, 12 
whioh ів headed “Suits triable by а Collestor.” 
Sestion 189 directs a .Collestor to hear 
and determine as a Revenue Court al] suits 
and applicationa of the nature spesified in 
Parts А and B of the Schedule, Tbe;əasa in. 
Ramanathan Ohetty v. Ramasami Cketiy (2) is 
authority for saying that a Civil Oourt eannct 
take cognisance of a suit by a ryot to resover 


possession cf a holding sold under the 
Ast for non-payment of rent and tha 
judgment expressly-makes по  distinotion 


between suits brought before or after the 
sale. It appears, therefore, that there ia ` 
authority for holding that, if the got 
does not avail himself of the remedy 
provided by sestione 112, he has no other 
remedy in the Civil Oourt. It would aleo 
appear that the auction-pursharer would 
ba in no better position than the туо 
whose holding ia brought to sale,  [Sec- 
tion 147 (1) '. 

АЗ against this reasoning it із sontended 
for the eontesting defendant—sixth 
defendant—that he was.not "the defaulter" 
within the meaning of seation 112, as 
‘the defaulter” thege only applies to the 
registered paítadar or to the person whom 
the landholder is bound -to resognise 
under the provisions of взейоп 143 (1), 
16 is admitted that, sixth dafenlani gava 
пэ notise as required by section 146 (1), 
and seotion 147 (1) makes all acts ard pro- 
ecedings under the Ast-so far as they attest 
the land effestive as against ths transferee 
prior to the giving €f swoh  notise. it is 
also admitted that eixth  defenlans waa 
the tenant paying the rent aud,!as atated, 


‚ (8) 27 Ind, Cas, 409; 89 M. €0,. 
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. rent: was actually paid by him for Ful l 


1322, the succeeding Fasli {о that for 
whieh -default was made, It. would, there-, 
fore, appear that sixth defendant is exactly 
iu the same position as a defaolter under 
the Aot and вапзоь take advansaga of 
the fact that neither henor his transferee 
(third defendant on whom notice was 
gerved) did not eerve the noticas required, 
under section 146 (1). It is next sontended 
that on the authority of Jagannadha Oharyulu 
v. Bommadevara Satyanarayana  Varaprasoda 
Rao (3) the validity of the sale ia not covered 
by Sehedule, Part А, 12. In that case all that 


was desided was, that a Oolleetor had no, 


. jurisdiction to set aside a revenue tale 
for irregularity. Of, judgment of Krishuan, 
J, at page 355,* where he saya: “It 
seems, therefore, thas the Legislature did 
not eontemplate (č. e, by Madras Estates 
Land Ast) applications based on irregu- 
larities to set aside rent-sales of holdings.” 
There ів no irregularity proved in this 
enfe and’ the authority cited has no 
application., 2 
The lower Appellate Court is, therefore, in 
my opinion, wrong on all pointe, and its 
judgment, must be reversed and ths appeal 
allowed with costs throughont. 
W. Ov A zi 
\ є Appeal allowed, 
(8) 54 Ind. Cas. 508; 43 M. 351; 11 L.j W. 101; 
37 M. L. J. 706; (1920) M. W. N. 145; 27 M. L. T. 282. 
* Page of 48 M.— [Ed]. 
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ALLAHABAD HIGH COURT. 
Civin Винт: вох No. 66 or 1922, 
November 15, 1922, 

Present: —Mr. Jastise Piggott and 
Mr. Justice Waleh.’ 
, OHAKKHAN LAL—DzEF2NDiNT— 
APPLICANT 
' VETSUS 
KANHAIYA LAL— PLaisti FE — 


Orrosiqa , Par TY. 

Court Fees Act (VII of. 1870), Sch, I, ' Art. 1—Set-off 
—Amount claimed exceeding amount of. plaintiff's claim 
—Oourt-fee payable—Civil Procedure Code (Act V of 
1208), s. 118—Order refusing to adjourn pending suit 
— Revision, 
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Where a defendant in a written statement claims 
a set-off the amount of which exceeds the amount 
of the claim made against him, he must pay ad 
valorem Court-fees on ,the entire sum claimed by 
, him, and not merely on ‘the difference between the 
two amounts, to entitle him to have his claim 
enquired into and determined iu the trial of the suit, 
[p. 922, col. 2.] 

An order refusing to adjourn a pending suit is not 
one against which an application for revision lies. 
[p. 922, col. 1.1 


Civil revision from an order of tha Sub. 
ordinate Judge, Agra. 

Mr, Náratn Prasad аана, for the Appli- 
eant. 

Mr. Lalit Mohan Batten for the Opposite 

Party. : 

JUDGMENT.—This is an application in 
revision of а somewhat pesuliar nature. We 
do not wish to go into unessential faste, but 
the following fasts require to be noted. Oa 
the 4th of January 1921 a plaint was filed 

‘ostensibly on a simple mortgage. The 
elaim was for a large sum in ovxeess of 
Ез. 20,000. On the 13th of July 1921 one 
of the defendants led a written statement, 
a lengthy dosument, raising a larga numbor 
cf pleas, It was, however, an important part 
of the defendant’s case that, by reason of 
certain facts stated by him, the plaintiff had 
becoma liable to him in damages for а aum 
which astually exeeeded the amount of the 
claim. In the written siatement the amount 
of this exeess was put at Rs, 415, and, un. 
doubtedly, the defendant Chakkhan Lal 
asked for'a deeree in his favour for this 
amount. He offered further to pay addition- 
al Court- fees if it should be found: that a 
larger sum was due to him; but he eontended 
all along that he was only Viable to pay an 
cd valorem Court-feoe on such sum as might bs 
found due to him in exoaas of the sum due 
to the plaintiff on the mortgage transaction 
whieh was the bacis of the suit. The ‘l'rial 
Ocurt fixed a number of issues on the “941 
of July 1921 and the 3rd of these, isenes 
raised the point whether the defendant, 
Ohakkban Lal, was not bound to pay an 
ad valoren:Oourt fee on the entire sum 
claimed by him as damages, befora thia 
portion of his defence sould be entered into, 
For reasons whi:h we need not consider, the 
sage was set down for hearing on the 25th of 
January 1922 and following days, After 
argumenta had bean heard oa the 25th of 
January 1922 the Trial Court pronounsed 
jadgment on the firat threa јавпєв in the 
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^. ege, and, on the 3rd issue found against the’ 


defendant, Chakkhan Lal. , It held that Һә 
was not entitled to have his claim for 
damages enquired into and' determined .in 


‘this trial, unless he first paid an ad valorem" 


Court-fee on the entire amount claimed aš 
.damages in his written statement, On this 
the said . defendant asked the Oourt to 
. adjourn the hearing of the puit and to give 
him a month in which to pay the additional 
"Qourt-fee required. The Court refused “to 
` adjourn and, no doubt, by. the terms of its 
order, implied thaf it would not now receive 
the Court-fee .іп question if it should be 
tendered at avy future date. We must note, 
however, that this question: has not been 
* brought tò a direct issue, bseause the defend. 
ant made no attempt to tender the amount 
of the Court-fee in question but came up to 
this Court in revision against} the Court's 
order of the 26th of January, 1922. Now, 
in its aatual effect, that order is no more than 
an order refusing to adjourn the hearing of a 
pending suit. . No doubt. the opinion is 
implied that Ohakkhan Lal, defendant, will 
поё be allowed,.on ару future date, to make 
лр the defieieney in the Court-fee on his 
written statement ; but, as we have remarked 
above, that partienlar point was not brought 
to-a direct issue by the tendering of the 
Court fee required. We fonnd it necezsary 
to hear arguments in the sourse of which the 
- merits of the dispute were laid before us, 
because it was impossible for us to determine 
the question whether. the application really 
fell within the purview of the revisional 
jurisdiction of this Court until we had been 
put-completely in possession of the facte, 
-; Wo feel bound to hold, however, that the 
order eomplained | of ig not, one against which 
,&R- ,applieation in revision lies, We are 
bound to follow the principles laid down by 
- the. Full Bench in the ease of Budàhoo Lal v, 
', Mewa Ram (1) and, certainly, the record now 
` before us is nob the гөвогӣ of в oase which 
has been decided, We propose to dismiss the 
- applieation on-this ground alone ; but having 

heard 80 much in the way of argument, we 
think it.is just as well that we should add 
the following three remarks. We" pronounce 
no opinion one way or the other on the 
корлар. of the Trial . Court's refusal to 


(1) 68 Ind..Cas, 15; 19 А, L, J, 668; 48 A. 564 (F, B.). 
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` Finally, we think - 
. defendant -Ohakkhan | 


(1922 


'adjourn the laine of the suit on the 26th 


of January 1922, - Secondly, · we. are of 


opinion that the order requiring the. defendant - 


to pay an ad valorem Court fee on ‘the full ` 
amount of the damages elaimed in his written: - 
statement was a good order, regard being 
had to the first Article of the First Sehedule 
to the Court Fees Ast,. It must be borne in’: . 
mind that this Articole was amended at the 
time of the enastment .of the present. Civil ^ 
Procedure Code, Агь V. of 1508, and that. 
rulings prior. to the date. ot. the ` said 
amendment must be very cautiously. used. 
it only fair to the 
Lal and to 
parties to` say. that, if, at any time when - 
thia suit is actually pending in the Court 
below and that Court. is still seized of' the 
entire case, the defendant Ohakkhan Lal 
comes into Court and tenders for the 
aceeptanse of the Court the amount of the 
Court. fees necessary “in order that his 
written statement may bs properly stamped 
acsording to Jaw, ib seems to us а matter 
for very serious aonsideration by: the 
Trial Court. whether that Court would 
bave jurisdiction to refuse to assent those 
Court-fees, With these remarks we dismiss 
tke apr lisation with coste, 
WOA 
. 
Application dismissed. 
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MADRAS HIGH COURT. 
: .FULL BENCH: : 
Szconp Отут, Apprat No. 612 or 1920, · 
March 13, 1922. | 
Present :—Sir Walter Sahwaba, Kr., Ohief 
Justieo, Mr. Jus:iee Oldfield арӣ 
Mr. Јовііее Ooutts-Trotter. 
Tre Но?вгв B. RAJA BAJHSWARA 
SETHUPATHLI alos MUTHU- ` 
RAMALINGA SETHUPATHI AVERGAL 
RAJAH or RAMN AD, тиғо0ви HIS 
AUTHORIZED AGERT, Rao Banin 
8, THIRUMALAI AYYANGAR 
AVERGAL, DEWAN or RAMNAD— 
.„Охвалраһт — ÀPPELLANT - 
versus 


YENKATARAMAIYER, MIROR, Br нів 


' NEXT FRIEND, SUNDARAMMAL, AND ANOTBER 


—PrAINTIEFS—IUERPORDENTS. 


Madras Estates Land Act (Май. I of 1908), Oh. V1, 
sale. under, setting aside of—Civil Courte, jurisdiction 


of. 
& Civil Court has jurisdiction to entertain a suit 


Љу а raiyat to set aside a sale of his holding which 


was held under,the provisions of Chapter VI of the 


‘Madras Estates Land Act, [p, 927, col. 1,] 


Seeond appeal against the decree of the 


‘Court of the Temporary Subordinate Judge, 


Rawnad, at Madura, in Appeal Suit No. 17 
of 1918, preferred against the decrse of 
the Court of the District Munsif, Sattur, 
in Original Suit No. 384 of 1914. 


- This second appeal cams on for hearing 
on the 5th December and having stood 
over for consideration till the 14th December 
1921, the Oourt (Kumaraswami Sastri 
and Devadoss, JJ.) made the following 
ORDER OF BEFGRENOE TOA 
FULL BENOB. 


This appeal arises ont of a suit filed by 
the respondents to set aside a revenue sale 
attheinstanee ofthe appellant, the Zəmin- 
dar, who claimed that’ arreara ôf rent were 
dus by the respondents, his tenants, and 
brdught tlie holding to sale under the. 
provisions of Ohapter VI of the Madras 
Estates Land Act., Various contentions 
were raised, but for the purposes of this 
sesond appeal it is only nesessary to refer 
to the contentions raised by ihe tenanta that 
no пове was served on them as required by 
geotjon 112 of the Act, and to that of the 
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'' Jendlord that the Civil Court has no jurisdic- 


tion to entertain the suit. 


As regards the first eontention, it is admite 
ted that there was no personal servica of the 
notice required by section 112. The finding 
is that the respondents (tenants) ware resid- 
ing in. Madura and that there was nothing 
to prevent servise on them. Section 112 
requires service to be eífeeted by delivering 
a copy to the defaulter, or to his authorized 
agent, or to some adult male member of the 


family at his usual plase af abode, and it io 


only if sush servica eannot be effested that 
substituted service either by aflfixture “on 
some conspienous part of the fast known 
residense, if he has any, within 10 miles of the 
holding, or'on some sonspicuous part of the 
holding” is allowed. 


It ia & well established rule that when 
the law requires service of notice or prosess 
it should wherever possible ba personal. 
There is nothing inthe Hstates Land Act 
whieh requires the tenants to reside in the 
village where their holding is, and 16 is 
diffienlt to sonstrue the elause in ssotion 112, 
enabling the landlord to affix the notiee on 
some conspienous part of the last known 
residense, if he hss any, within 10 miles of 
the holding, should he be unable to effect 


personal service, to mean that а tenant is 


bound to reside within 10 miles of his 
holding and. that should he reside outside 
the ambit parsonal service is unnecessary. 


When the Act wishes to relieve the 
landlord from the duty of serving & tenant 
who resides several miles away from his 
holding, it expressly provides for it. For 
example, section. 78 of the Act which 
provides for noties of distraint states that 
notice is to be served on the tenant by 
delivering а вору to him orto some adult 
male member of his family at his usual 
plase cf abode, provided that it $8 in the 
neighbourhood to which the distress refers, or to 
his authorised agent, or when sueh service 
cannot be effected, by affixing a copy of ‘the 
notiee on geome eonspiouous part of the land 
to whieh it refers, Comparing seetion 78 with 
section 112 it is clear that where in the ease 
of diatraint and sale of moveables the law 
relieves the landlord of the necessity of 
personal service in 62808 of tenante who 
do not reside in the neighbourhood of the 
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holding, it requires personal services wherever 
the tenant may reside- in cases whers the 
holding itself is to be scld for non-payment 
‚ of arrears, This differenee in the wording 
.of sections 78 ard 112 is ell the more 
Signifieant when it is remembered that the 
- Madras High Court in cozstruing gestion 
39 of the Rent Resovery Act of 1865- held 
in Oliver у. Anantharamayyan (1) that the 
mervioe of the notica required under вев- 
tion 39 of the Rent Reeovery Ast of 1865 by 
afixtore on the lend was sufficient where 
the tenant was residing in foreign territory, 
asthey were of opinion that tha words "the 
usual plase of abode” seemed to denote that 
it was contemplated that the notise wonld 
ordinarily be served upon the tenant him. 
-self, or hia relations. or his authorised agents 
in tbe neighbourhood of the land in respeaet 
„of which the patta was tendered; and it 
‘eould not have been intended that the 
landlord would ро personally or sand an 
agent to the foreign territory to tender the 
notice, The Legislature in sestion 78, olauss 
(9) рготійвв that porsonal service is nez essary 
only if the defaulter resides in the neigh- 
bourhood of the land to whish the distress 
refers and that if there is no sueh residense 
a сору of the notice may.bs affixed оп some 
sonepicuovs part of the land. In provid. 
ing for the sales of tenure itself the Legislature 
omitted the words in section 78 as to any 
residenca in the neighbourhood. It is 
‘doubtful how far any preanmed intention 
of the Legislature or any. hardship that 
may exist would ba ao valid reason 
. for overriding the plain provisions of a 
seotion. But having regard to the difference 
io the wording of seotions 75 and 112 
we do not think we can in sonstruing section 
112 import any such sonsideration ag 
` weigked with the Judges who desided Oliver 
v. Anantharamayyan (1). 16 ia not. suggested in 
the present sase that thera would have been 
апу difficulty in serving the tenants who were 
residing in Madura only @ fow miles from 
tha holding and there is no reason for not 
eomplying with the provisions of sestion 
112 whieh direst that the Collestor shall 
cansa servise to be effected by delivering a 
вору to thedefaulter or to hisauthorised agant, 
or to some adult male member of his family 
at his usual please of abode end it makes tho 


_ (1). 18 M, 80; 6 Ind, Deo. (N. s) 871. 
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other uode of service valid only if such 
rervise sanrob be effected, In Kumud 
Nath Rey “vy. Jativdra Noth (2) it. was 
held that ankstituted serviee under О. V, 
r. 17 ‚ of Civil. Prcosdure Code ean 
only be justified when it is shown that 
proper ‘efforts were made to find the defend. 
ant and serve him at his residence, and 
that though the defendant had an ancastral 
family house, affixture on the door of that 
house was not justified ia law where the dse 
fendant was living and working in a different 
distriet for some years. We are of opinion 
that the servióein this ease does nol aomply 
with the provisions of sestion 112, 


On the sasond question as to the jurisdistion 


.of Civil Courts to entertain guits to set aside 


sales, the authorities are sonflioting. Tha 
right of suit is not denied. Section 189 of 
‘the Madras Estates Lind Ast enacts that 
& Colleetor or other Revenue Officer specially 
authorised under the Aet shall hear and 
‘determine ав а Revenue Court all suits snd 
applicátions of the nature specified in Parta 
A and B of the Sshedule and no Civil Court, 
in the exercise of ita original jurisdiction, 
shall take eognizanca of any difoute or 
‘matter in respeet of which such воі 
or application might ba brought or 
made. The presant guit is one for a deolarg- 
tion that the revenus sale held at~ tha 
instanse of the appellant and the purshase by 
him at snoh а sale of the holding of the 
respondents are fraudulent and invalid and 
not binding on the plaintiffa (respondents), 
for setting asida the auction. sale, for a de- 
elaration that the respondents possessed ocon- 
pancy right in the Iand and the appellant had 
no such right, and for an injunction restrain- 
ing the appellant from ejecting the respond- 
ents from the land, Фо far as Parta А and B 
of the Schedule to the Aat are concerned: 
the only elause relating to sales under seotion  . 
112 is No, 12 of Part A whish relates to suits 
_to contest the right of-aale of holdings and it — 
provides 3) days within whish a euit conl i be 
.filed from the date of servica of notiea-on . 
"the defaulter requiring him to pay the 
-amount ‘due or to file а suit sontesting. 
the right of sale.’ B іа clear, that 
this elause only refers to ‘suits instituted 


(9 Ind, Cas, 189} 38 Q. 894) 15 Q. W, N. 899, 13 
£. L, J. 22) . 
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bsfore the mle is held contesting the right o£ 


the landlord to bring the property to sale. 
Tt durinot, on the plain meaning of the clause, 
refer to suits instituted after the sale, and the 
iperiod of limitation and the time from which 
it beging to run could have no application 
to sush suits, The Act is silent as to where 
the guit is to be filed after the sale takes 
plasa and the plaintiff wants to set aside the 
sale, It is. well settled that Civil Oourta 
have jurisdicsion in all eases whera they 
would have had jurisdistion prise to the 
“Estates Land Aet excapt ва far as that 
jurisdistion is expressly or by  nesessary 
implication taken away by the provisions of 
westion 189, In’. Chidambaram Pillai v. 
Muthammal (3) it was held by Ayling, J., that 
в suit for a declaration that the šalo. of a 
holding under section 111 and the subsequent 
sections of the Madras Estatea Dand Act was 
void, was maintainable i in a Civil Oourt. The 
learned Judge observed: "It seems clear that в 
hit cf this nature is maintainable in a Civil 
Oourt,in the absence of anystatutory bar, Vids 
Dorasomy Pillai v. Mutiusamy  Moogpan (4), 
and Zamisd:r of Ettayapuram v, Sankarappa 
Reddicr (5). Respondent relies on gestion 189 
ofthe Estates Land Aet, This makes it elear 
that a cuit for damages sustainad in sonse- 
-renane of the alleged illegality would lie in a 
:Rsvenue and not ina Oivil Court whish is 
also epesifically laid down in seotion 213 (3). 
But @ tuit for declaration like the present one 
is not ane of these sst forth inthe Schedule 
to the Aot. Ït may взет anomalous to give 
the jurisdistion to award damages foy the 
_ illegality to the Revenue Court whieh order- 
ed the sale and ‘the jurisdietion of setting it 
aside to the Civil Tribunal. But if the view 
taken by tha lower Court i:scorrect, then, in 
spite of the mandatory direations of seation 
315; an order of а Colleotor for sald whith 
wes passed without jurisdistion must stand, 


and cannot ba questioned, for, admittedly, no ` 


suit to éet aside the sale will lid in a-Ravenne 
Oourt,” In Gouse Moideen Sahtb v, Ми ман 
Ohetliar (6) it was held by Sadasiva Aiyar 
and Spencer, JJ, that sestion 180 of the 
Estates Land „Aet dees not take away the 
right to bring e suit,in, the Civil Courts to 


(3).23 Ind, бай, 5255 88 M, 1 0425 15 M, Ls T. 8405. 

iL. ў, 

и PU І. J. 479, 
97 un 


(6) 91 Ка Cds Т ^; (1914) № W ў 
T. 5231; 26 M, L, J. du 


INDIAN OASHS, 


р, А, 85; 44 ab 1 


928 


“gst aside в gala on the ground of fraud, The 


learned Judges observe: “The argumentcf the 
appellant's (1st defendant's) learned Vakil 
that gestion 189 of the Estates Land Asab 
takes away the right to bring a suitin the 
Civil Courts to set aside a sale ou the ground 
of fraud cg&nno& ba acsepted, It only takas 
away the right to apply to the Oivil Court 
under sestion 13) of the Hstates Land Act 
to set aside the sale in aciordanes with the 
provisions of that section.” In Jagzunadha 
Oharyulu v. Bommadewra Satyanarayana 
Varaprasada (7) it was held by Spencer and 
Krishnan, JJ., following Obidambaram Pillar 
v. Muthammal (3) and Gouse Moideen Sahib v, 
Muthialu Oheitiar (6), that a enit by the pur- 
chaser of a holding ata sale held under the 
provisions of. Chapter VI of the Madras 
Estates Land Aot for a deslaration that the 
order of the Deputy Collestor setting aside 
the sale was ultra ctres and void ley in а 
Civil Court and not in a Revenue Corr, 
A contrary view was taken in Rama. 
nathan Ohetty v. Ramasamz Ohetty (8), 
where it was keld that sastion 189 and 
clause l2 of Part A of the Schedule to 
the Madras Estates Land Act precluded a 
Civil Court from taking aognizanee of a suif 
by a ratyaé to -resover possession of a holding 
Bold under the Madras Estates Land Ast for 
non-payment of rent on the ground that the 
land.holder had no right to 8ell the holding 
on the ground that elause 12 is not sonfined 
to a виіб to question an intended sale of the 
holding, Bunt that clause and seotion 189 
preclude Civil Courte from taking cognizanse 
of any dispute in respest of which a suit 
might bə brought before a Oolleotor and that 
it was not likely that the Legislature would 
allow the validity of a sale to be impeashed 
after the sale while prohibiting a suit for a 
deolaration that во valid sale could be effeot- 
ed. The learned Judges distinguish Gouse 
Moidean Sahib v. Muthialu Ohettiar (6) on the 
ground that the sale was sought to be set 


‘aside on the ground of fraud. With all 


respects it sesama to us.-that if there is a right 
to aet aside asala which has been effeotad by 
= Revenue Court on the ground that tho con- 
diliors requisite to give the landlord a righé 


(7) 54 Ind. баё, 508,48 M. 851; 87 М, Bed. #06, 11 
L. W. 101; (1920) M, Wh N, 145; Vi M, LT . 282, 
(8) 27 Inà, Cas, 409; 89 М, 60, 
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to bring the property to aale have not been 
eomplied with, the question aa to the forum 
has to be determined by the express words 
of seation-189 and elanse(12)of Part А to the 
Schedule and that we sre not at liberty to 
speculate’ as to what the intention of the 
Legislature was. It is also difficult to s68 
how.the allegation of fraud will take away. 
the jurisdiction of Revenue Courts, if the 
` Estates Land Aet eonferred the jurisdietion 
to set aside sales on Revenue Courts. The 
deeision in' Chidambaram Pillai v. Muthain- 
mal (8) has not baen referred to by the 
learned Judges... In Second Appeal No. 1563 
ot 1920 [Irulappan Servai v. Veerappan (9)] 
there are observations of the Offeiating 
Ohief Justite and Odgers, J ,whish support 
the view that aestion 189 of tho Estates Land 
Act bars the jurisdistion of Civil Courts to 
entertain suite to declare that a revenne sale 
is invalid. 

Having regard to this confliat of satis 
and to the importance of the question wa 
refer the following question for the decision, 
of a Full Berch:— . 

Нав р Oivil Court jurisdiction to entertain 
asuit by a raiyat to set aside a sale of his 
holding whieh was held under the provisions 
of Chapter VI of the Madras Estates Land 
д 





This sesond appeal same on for hearing 
before a Full Beneh in pursuance of the above 
Order of Referenea. + 

Messre. О. V. Ananthakrishna Atyar and 
S. Sundararaja Atyangar, for the Appellant. 


— This is an appeal by the landholder. 
Rent was in arreara. Landholder sold 
the holding under .Ohapter VI of the 


: Estates’ Land Ast, The raiyat sues in the 
Civil Court fora deslaration that the sale 
. is invalid besause there was no arrear and 
for irregularity, etc, The lower Appellate 
Gourt held that there was no proper notice 
and set aside the sale, The Referring Judges 


were pressed by the faot that the Oivil | 


Court has no jurisdietion to set aside the 
gale, 
The view, І would submit, is that, once a sale. 
takes plaso under the Ast, no suit will lie 
to set aside the sale except for fraud. 
[Soawass, С, J.—How do you distinguish 
between fraud and other defests?] 
(9) 69 Ind. бав, 9185 16 L,.W.905 (1922) M. W, N, 
e 48 M, L, J, 1183 31 M, L; T. n. 


“=, 


` potics and the landbolder sells away, 


There is & conflict of  authorities.- 


OASES. [1988 


Mr. О. V. Ananthahriskua Арат. опа. : 


. holder has в first charge on the holding for 


rent. Chapter V. A landholder hay three 
remedies; (1) suit in the Reyenue Court; (2) 
distraint of moveables: (3) sale of holding. 
The ratyaé aan only sue for damages. 

[Scawasu, О. J.—No arreara of rent, no: 
D» 
you say the gale is good P} Ж 

‘Mr О, V. Ananthakrishna Aiyar. —Тһә 
landholder must give notice оё зе. 16 should’ 
be served. Then the raiyat may sua ta ‘сэп. 
test it, Otherwise the Iandholder will sell. 
- [Somwass, С. J. — The referrizg Judges вау 
that noticas under sasbion 112 was not given] 

Mr, О. У, AnwuthakrisYma Aiyir..——l abali 
confine myself to the ather point. 

[Soawasa, О. J.—Suppose there was no 
notiee. - | 

Мт. 0. V. Ananth ikrishnz Tu eater 
fo sestion 213, . 

{Sonwase, О. J. —The sight to set asidə is 
taken out of cur jariedistion under the Аз, 


. Where is-it ?] 


Mr. 0. V. Ananthakrishna Aiyar, —Sostion 
189. - 
{Scuwase, O. J.—Whish portion]. ' 

Mr. О. V. Ananthakrishna Абу ае 
(12) of Part А. It provides ‘to contest the 
right of sale.’ 5 " 

[Soawaez, О. J.—Yeu argue on the ‚ basis 
of no noties. 

_Mr.- О. V. Ananthakrishna Atyar.—There 
is no ease against your Lordships’ view that, 
before the sale, there must be a proper notiee. 

Refers to Trustees and Mortgagees Aet 
where-power i js given to the mortgages for nale; 

“ That is all i have to say. . 
Mr. К, Jagannatha Adyar, for the Respond- 
entr, was not called upon. 

: OPINION. 

The question referred to the Full Beneh із: 

“Fasa Civil Court juriadíction .(o entertain a 
suit by a ratyaé to sot aside a sale of his holding’ 
‘whieh was held under the provisions of. 
Chapter VI of ‘the Madras Estates Land Aet?" 
It ів found as а fact in this case for the pur; 
pose of the referense that no nalice was given 
to the ratyat by the landholder of his intention : 
to sell. Тһе sale was, therefore, illegal. and 
Civil Courts of this eountsy have a right to 
set aside illegal sales unless there is some 
statutory provision to prevent them from.do- ’ 
ing во. It is, therefore, necessary to look at. 
the Madras Hatates Land ‘Act of 1908 to нөө 
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if the Civil Courts are presluded from setting 
aside susha sale. - Under sestion 213: “Any 
person deeming himself aggrieved by any pro- 
ceedings taken under colour of this Aot.. shall 
be at liberty to seek redress by filing a suit 
for damages before. the Collector” апа then 
sub-seotion 2 saya: "This sestion shall not be 
deemed to bar any right of sation ina Civil 
Court in any ease not taken out of its jurisdic- 
tion by this Act.” In order to ascertain 
what Gases are taken out of the jurisdiotion 
of the Civil Courts by the Act, one has to 
look at seetion 189. Under section 189 suits 
and applisations of the nature specified in 
Parts A and B of the Schedule can be brought 
before the Revenue Court and are taken out 
of the jurisdiction of the Civil Ocurts express- 
ly. Tarning to the Schedule the only Article 
in the Schedule which it is suggested could 
apply. is Art, 12, Pars A—where among the 
suits triable by а Collector are included suits 
under section 112 of the Ast to conteattheright 
of sale of a holding and then that Artiele gives 
е limit of thirty days in which to sommense 
that suit from the date of the service of the 
noties on the defaulter, and looking at seotion 
112, the landholder who has to avail him- 
self of the powers of sale has to give notise 
in writing to the defaulter, that notice having 
to be given in a particular way and to aon- 
tain certain partieularg, and has to inform 
the defaulter if he does not pay the amount 
or file a suit within that date, the property 
will be-sold., That is the ‘guit and the only 
suit which is referred to in Art. 12, Part 
А of the Sshedule, namely,. a suit by the 
. raiyat within 30 days of the servise on bim of, 
the ‘notiss to soatest the right of sale. 
` This suit is nothing of the kind. Thisis a 
suit by the raiyat whieh says that his property 
has been unlawfally sold and there is nothing 
in the Ast or in the Sehedules of the Act to 
take away the jurisdietion of the Civil Oourts 
to try sueh suits. 
That being: во, the answer to the question 
referred to us must be in the ofirmative. 
и. 6. Р, 
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MADRAS HIGH COURT. 
Oxiainat Srpg Apres No 44 ок 1921, 

| July. 26, 1922. 
` Present: —Sir Walter Sshwabe, Kr., Ohief 
Justice and Mr. Justice Wallace. 
AOHUTHA NAIDU-—PrAINTIFF— 
vs. APPELLANT 
versus 
Mzsgssg, OAKLEY BOWDEN & CO. 
AND ANOTHER— Deen DantTs— RESPONDENTS, 
- Contract Act (IX .of 1872), s. 215— Principal and 


agent—Agent concealing his identity—Oontract 
veidable, è 


Where an agent conceals from his principal the 
fact that he is dealing himself in the business of 
the agency in order to obtain for himself a wrong- 
fulgain, that is to say, again which he knew he 
would not have ‘got had he disclosed the fact honestly 
to his principal, and it is shown that the concealment 
was dishonest, such dishonesty is not rendered 
lawful under section 216 of the Contract Aot, but 
carries with it the usual effect of dishonesty or 
fraud upon the contract, and renders the contract 
voidable, 

A contract induced by fraud as to the identity 
of the contracting party entitles the party defrauded 
to repudiate the contract, 

Appeal from the judgment of 
Justise Coutts Trotter, passed in 
exersise of the Ordinary Original Civil 
Jurisdietion of the High Court, in Civil 
Suit No. 651 of 1919. 


Messrs. Short. Bewes and Oo, for the Appel- 
lant. 

Mr. V. Radhakrishnayya and Messrs, Grant 
and Greatorez, for the Respondents. 


Mr. 


JUDGMENT, 

Sonwass, С. J,—This is an appeal from the 
judgment of Mr, Justice Ooutts-Trotter in 
whieh he found that a oertain oontrast for 
the purchase of tiles sould be repudiated 
by. the defendants. The facts appear fully 
from his judgment and may be stated shortly 
thus ;—The plaintiff entered into a eontraot 
with the first defendant who were themselves 
agent for the second defendant for the supply 
over a period of а large number of tiles ata 
fixed prieo. Plaintiff in faet was a man of straw 
and was a mere altas of or dummy eontrastor 
for Balakrishna Mudaliar, the Dubash of the 
firat defendant, 16 was well known to that 
Dubash, aad it must be taken to have been 
within the knowledge of the plaintiff, that 
no sush contrast would have been entered into 
by the first defendant if they had known 
the true faets, Tho first defendant has sworn 
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that he would not have made sacha contract 
and the reasons are obvious, It is diffisult 
{о imagine anything more undesirable for 
persons. handling the whole output of tiles 
of а certain manufacture than that their 
Dabash and losal agent should have а large 
running contract for these tiles, the effest 
of which would make him a competitor with 
his own prineipals in the market whieh it was 
his duty to exploit fcr the benefit of his 
principals ànd not for thé bénéfib of himself, 
The àeb òf this Dubàsh and the plaintiff 
was on the fsots found, in my judgment, а 
fraudulent conspirasy, On discovery of this 
fraud the deferdanta refüsed to earry sit 
thé contrast any further, the contrast having 
been partly performed ; and anastion was 
brought by the plaintiff for damages fcr 
' 1086, he alleges, that he suffered by reason 
of this repudiation. The defenca to that 
action is fraud, Defendants say that they 
were induced by the fraud mentioned above to 
. enterintó. the contract. Having beşi in- 
düeéd to éiiter into the contrast by fraud, 
they car, according to law, repudiate the 
contract on discovering tke fraud, The 
learned Judge has held that that contrast 
was induecd by fraud and has given judgment 
for the defendants on that grourd alone, 
pointing out, and giving English anthority 
for the proposition, that a fraud as to tho 
identity of the sontraeting party is as mush 
à fraud asany other fraüd: and with that 
part of his judgment I entirely agreé. And 
it would ke unnecessary to ray anythicg 
fortker but for thé fabt that points were 
argued tnder the Indian Contract Aét and 
desided in favour of the plaintiff by the 
learned Judge and that І do not agree with 
hi8 finding ¢n that part of the ease. The 
point shortly taken is that ‘seetion 215 
protests this particular freudulent agent, 
Seetion 215 is in the following words: 
“If an agent deals on his own account 
in the business of the dgercy, without first 
obtaining the content of his prinsipal and 
&équaintibg him with all matériel óireuii-. 
Btantes which have doré to his own knowledge 
‘on the subjeot, the rrineipal may Yepudiate 
the transaction, if thé case shows either that 
any indterial fact bas bsen  dishonestl]y 
&orcealtd from bim by thé agent, or that the 
‘déalipgs of thé agent Lave been disadvan: 
tageous to him,” "NM T ш 
` Jti argüed^ that thai section бойьш 
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the whole law in this eountry in relation to 
dealings bétween agents and their prinsipals 
ánd that the law there stated is different frora 
the Law of England, І артвё that the law a$ 
there stated is differant to tha Lsw of Hoagland. 
By the baw of England, if an agent, without 
disslosiog the fact that Бе is the pergon 
dealing, himself deals with his prineipal, 
the principal on discovering that fact ean 
have the transaction set aside and it is wholly 
immaterial whether the transsetion is ad- 
vantageous or disadvantageous to the prinai: 
pal and it is wholly immateriel whother thera 
has been fraud or rot. The law on tke 
subjec’ in England is vary atrist indeed, . 


the view being thatthe Court will not allow 


в man ina fiduciary sapacity to put himself 
in ө position in which his interest might be 
adverse to tha interest of hig principal. 
He may have the best intentiona in the world, 
bat the Law of England requires more, 
requires that а man ina fiduciary capacity - 
should not be subjest even to the temptation 
of taking advantage of his position. TBa 
law here, ns stated in sesticn 215, in order 
to set aside sush a transaction, does require 
either that the agent should have soncsaled 
a materiel fact dishonestly or that the deal- 
ing should have been in fast to ‘the dia. 
advantage of the principal. -In my judgment 
‘and here is whereel differ from thé Trial 
Jüdge-—inthis oàse both these ójnditidna 
were fulfilled. A faet was dishonestly eonosal. 
ей by the agent and that fact was the faot 
that the plaintiff waa a mero dummy for tha 
first defendant and I am unable to аббейе to 
the very able argument of tha Advósatg- 
General that that is поб the sort of dishonesty 
contemplated by this ceetion. Оа the 


‘oontraty, in my judgment those Wwordè in 


section 215 are put there "expressly to keép 
applisable to the ease of priccipal and ageng 
the genérel rules as'to fraud whioh appear 
in sestions 17 ard 19 of thé Ast, Farther, 
in my judgment, this action of plaintiff 
and of the Dübash must пөзєвзагіїу hava bean 
disadvantageous to the pringipal; © The 
Dubash Ead mady dütiés to perform for hig 
Principals and to hava sueh a running cən» 
trast for a period of {Фшө *batweon himasslf 
and his prineipals without their knowing 
that it was their Dubash's eontract, must in- 
evitably and constantly put the Dübash into 
& posilion where his dufy and his Interest 
must confliet, Farther, tho. mere fast that 
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there was this large quantity of tiles to be. 


given to the Dubash under the sontract 
whieh he was not going. to use for building 
but was going to retail must have an effect 
on the market. It may and indeed must be 
to the disadvantage of bis prineipale who 
wished to handle that market. It follows 
that this appeal must be dismissed. We allow 
_ two sets of eosts, 

I wish toadd that I am not satiafied that, 
evenif section 215 would afford any answer 
to the Dabash if he had brought an action 
апа. this, plea. was . put in issue as defenee, . 
a, similar benefit would accrue to the plaintiff 


who was nob in faot agent for either of the · 


defendants. 


WanracE, J,—l agree. I just wish to 


give shortly in: my own words why I do поё, 
interpretation whieh the 


Bgree with the 
learned Advosate-General wishes us to put on 
Section 215 of the Оопётасё Act. He asks us 
to say that the “ material fact,” the dishonest 
eoneeil ment of whioh by the agent enables 
the prineipal: to repudiate, is a fast other 
than the agent's dealing in the business of 
the agency on his own aeaount, This implies 
that the agent would be entitled not: only to 
coneeal, but also to dishonestly conceal that. 
faot. [am eonfident that the section eannot be 
80 interpreted, It, no doubt, differs from the 
English Law in that, utder section 215 mere 
coneealment of the fast that the agent is 


own asaount is not in itself dishonest, and will 
not of itself enable the principal to repudiate; 
and that proposition, in my opinion, is indi 
sated by Illustration (a) to the section. ` But 
where the eonsealment has been dishonest L 
am sonfident that вцеһ dishonesty is not 


rendered lawful by this sestion, but carries” 


with it the usual effect of dishonesty or fraud 
upon the eontract and renders it vyoidable. 
Iam clear that the section cannot be used: 
to render lawful actual dishonesty on the 
part of an agent. Whether in any particular 
ease the soncealment of this material fast 
was dishonest; of eourse, has to be decided , 
on the fasts of the ease itself. So that the ` 
sole question in „ив, appeal, 
whether the eonsealment by Balakrishna 
Mudaliar that he ап the plaintiff, Achuta 
Naidu, were the same persons was dishonest 
I think that the act of Balakrishna Muda- 
liar, (whish has not been defended by the 
learned Advoeate:General: before us), as 
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set forth by the learned Judge in his judg- 
ment, and the evidence and the subsequent 
conduct of Oakley “Bowden show that the 
eoncealment in this ease was dishonest. 
The agent concealed from his prineipal the 
fact that he was dealing himself in the 
business of the ageney in order to obtain 
for himself a wrongful gain, that is to 
say, & gain whish he knew he would not 
have got, had he disalosed the faot honest- 
ly to his principal. I agree, therefore, 
that the appeal should be dismissed with two 
sets of aosta, 


W.-0, A, Appeal dismissed. 


- PATNA HIGH COURT. 
ÁPPRAL FROM OalIGI4aL OspER No, 2 
or 1922. 
May 2, 1922, 
Present; —Mr. Jas ise Jawala Praga, 
' and Justise Sir John Backnill, Кт, 
. GOBIND RAM ажр oraeas—Denexpinrs 
APPELLANTS 
versus 
GANESH RAM AND OTRHERS-—PLAUTTIFEà 


Rn8PONDENTrS. 
Civil Procedure Code (Act V of 1908), О. XD, r. 1 


: И : 5 . O0 ХИП, r. 1 Ed directing appointment о 
dealing in the business of the agenay on his . ( эсер f 


Receiver—Appeal. 


An order of a Court that a Receiver should be 
appointed in a case, without appointing anybody 
by name as Receiver, is an order under 
О XL,r.! of the Code of Civil Procedure and is 
appealable under О. XLIII, г. 1 ofthe same Code, 
[p. 982, col, 1.] 

Palaniappa Ohetty v, Palaniappa Chetty, 40 Ind, 
Сав. 185: 40M. 18; 32 M. L. J, 304; (1917) М, W. N. 
393: 5 L. W. 778 (Е. В.), relied on, 

Upendra Nath Nag Chowdhry v. Bhupendra Nath 
‘Nag Ohowdhry,.9 Ind. Cas. 582: 18 О.І, J. 157, 
Srinivas Prosad Singh v, Kesho Prosad Singh, 12 Ind, 
: Oas. 745; 14 O. L J 489, Narbadashankar Mugatram 
Vyas' v. Kevaldas Raghunathdas, 29 Ind, Cas, 604; 17 
Bom. L, R. 610, Mohamed Askari v, Nisar Husain, 
54 Ind. Oas. 520: 18 A. L. J, 212; 2 U, P, L, В, (A) 
95; 42 A. 227, not followed. 


Appeal against an order of the Subordinate 
Judge, Bhagalpur, dated the 15th December 
1921. 

“Modit S. N. Mulléck and Haribhusan 
Mukherji, for the Appellants. 

. Mesers. 0, О. Das, А. B. Mukherjé and 
Н.Р, Singh, for the Respondents, 


- under cultivation, wera referred to, 


-erops reaped and gathered. 


980., 


GOIBND RAM 0. GANESH BAM, 

: JUDGMENT. ` 
„Воск, J,— This is a  Missellaneous- 
Appeal No. 2. of 1922 pseferred: by eertain 
persons who were defendants in an aation 
brought against them in .eonneotion with 
the proposed partition of certain properties. 
The properties purported, to bə situate 
partially in the Kingdom of Nepal and. 
partially in the neighbourhoods of Muzaffar- 
and Bhagalpur, 


pur On the 26th of 
Ssptember 1921 the plaintiffs filed an 
application, supported, if is said, by an- 


‚а йау asking for the appointment of a 
Receiver for the reaping of eertain standing 
erops and foc the raising of future crops, 
They also asked for the issue of aninjuno- 
tion upon the defendants restraining the 
defendants from reaping or sppropriatiog 
‘paddy crops on oertain lands, From the 
actnal wording of thia applisation it does 
not seem clear that any particular portions 
of the- lands, exoept those which were 
Now, 
on the 19th of November, a further appli- 
cation was made by the Plaintiffs, In this 
application the petitionera ‘applied for the 
appointment of a Recsaiver to take obargo: 
of the properties and to get the oerops 
eut and gathered, „or. to deputa some 
offesr of the Court to hava the paddy 
Here, again, 
from. the aatual: wordiog' ofthe petition: it 
is'not.abundantly. olgar’ as- to- wether'ihe 
whole or а portion of the- properties 
really. were referred to, То, thess. petitions 
the defendants replied in -a countar-petition,, 
and, on the: matter coming. before the 
Subordinate Judge on the 15th-of Desember 
1921; that offider dealb'with it- at. sonsider-: 
able. length. He. saye,.that,. under circum: 
atancer, to whieh I. shall , Presently refer, 
he thought that it was: right that a 
Reediver should be appointed; Мож, before... 
І go into the cireumstances:.to which, the- 
Subordinate- Judge refers, it is neosasary , 
that I shoald deal very. shortly with: a 
preliminary ‘ point which: was raised’ by - 
the ‘plaintiffs (reapondénts- here) whish . 
cartainly gives rise to a legal question 
of’ prosedure whish is of some interest, 

: The Subordinate Judge, in what І шау’ 
cali ‘the, words of powar, іп bis- order 
ваўв-:` “Ic im, therefore, ordered that ‘a 
Recaiver of tke properties in suit shall'be' 
appointed, 
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. just and eonvenient, 


‚бап ba 


^(U (a). 


understand, is 
“some authority. 
. Мо: Мау Ohowdhry v. 


aod the interests. of all • tha parties 
“be botter served if tha propariy in suit ba у? 
р1азэ1 in the hands.of a эп1)э$здї Raxai gar." 


A’ peraon nominated by. both .. 


b defi ү 


‚а 


è e 
parties should be: "e failiog whiah 
a ‘Pleader of this Court or hoy. other: 
person will be appointed after hearing: 
both parties." Now, in О, Xl is. 
found that part. of the Code of Oivil 
Proesdure* which deals with the appoint: · 
ment of Recsivers by the Oonrt and itis 
sómmon' ground that there: ie, from an. 
order made under the provisions of sub.. 
section (1) of seetion.1 of О, ХІ’ of 
the Code of Civil Prosedure, an appeal. ^ 
So far as is material here, the phrasing : 
of the above quoted order runs as follows : — 

"Where it appears to the Court to be. 
the Court. may. by: 
order (a) appoint a Receiver of any property: ` 
whether before or after decree, ~>- 

Now, it is argued for the respondents. 
here that, where an order ia made simply | 
declaring that a Raseiver shall be-appointed; - 
sush order is not legally of tha same 
effest as an order appointing a рэгаоп' 


individually аз the  Heeeiver and that, ^ 
until some definite .psrson ts appointe 
by name and, gcing even further, that 


until the conditions upon which he. is 
appointed have been settled, (such a5,.: 
with regard to sseurity and во forth), ., 
thera is no order from whieh an appeal . 
maintained. or is вараЫе: of ; 
admiesion:^or has in ° faot . actually ‘been 
made within the meaning of О, XL. rl. 
The proposition, tha foundation: 
of which I do not think that I olearly.- 
undoubtedly supported by. 
In the care of Upendra. о 
Bhupendra Nath. . 


Nag  Ohowdhry (1) it: was held by 


; Mookerjee and Teunon, JJ., that: it was 


"only from a final and not from. any, - 
interlocutory order aeppointing a Васівтег 
that an appeal Jay uoder. О. XULIIL’. 


г. lof the Civil Prosedure. Code. In. that — 
ваза the. Subordinate Judge was. invited by > 
certain plaínuffs to .appoin& а. Roseiver . 
and having upon the material plaeed before. . 
him come to the canclasion that a Esoiever 
ought to be appointed, he made.an order. 
to this effect: "I think. tha whola of the. 
Proportz ia sait will 0% bæjar maa zed. 
will 


(1) 9 Ind..Cas, 692,18 0, L J-197. 
е; 


* 
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The appellants. ‘(that is to say, the defand. 
anta there). appealad bat thoir Lordships 
сате to ths onlain, that tha aopaal 
would. manifestly _be inodmpetent and 
premature. Again, -in Srinivas ® Prod 
Singh v. Kesho, Prosad Sing? (2), decided 
by. Mooksrjee and Oarnjuff, JJ. 16 was 
hold that no appaal lay till 656. final orler for 
‘the appointmant of a Roseivar hal besa 
made and it was further laid down thera 
that no effaetivo appointment ofa Њэззітег 
had bssn male. within the provisions of 
O. XL, r. 1, until the furnishing of 
sesurity, had- boen ..effested,. Again, it 
was. held. by.Heaton. and’ ‚Shab, 
‘ia ‘the ease of, 
Pyas „у. Kevaldas Haghunathdas (3) 
au appeal under. О, ХШ, r 1, 
clause (s), of tha Code of Civil Peossdura 
did nok lis from. &n. ordez providing that 
"a proper person” 
esiver.. In the sourse of his jadgment in 
th&t.oxse Heaton..J., states that the Sub. 
ordicate "Judge had. given hit divections-in 
‘the following. manner: "I, therefore, hold 
that. 8 proper person should be: appointed 
a Reseivàr. The parties will Ъз further 
heard оп .tha point. аз to wro should ba 
appointed -a Reseiver". Against thia order 


the.defendant appsaledeand in the coursa, 


of his judgment Heaton, J. remarked: “It 
seems to me that the Oourb has not 
appointed. a Rscaiver. Itihas only ‘desided 
that at some future date it’ will &pooint 
a. Reosiver..... sebut tho astaal order to 
* appoint. a Receiver, it seoma to me, 
be made only. when ,the- Дайте actnally 
nominates a person or ‘an official 
and specifically appoints him’ 
Reosiver in ‘the case.’ 
Mohamed Askari y TN Husain (4) 
it was held, by Tüdball .and  Ryves, JJa 
that no: appeal, lay ‘ from an order by which 
` the Oourt exprasses -an, intantiog to appoint 
8 Reseiver and-salls upon-the . plaintiff to 
suggest names with · partisulars regarding 
Security, remünefatiop, eto. Tudball, J, in 
his judgment says : 
an application was. malo, ‚һу the plaintiffa 
for the appointment sof ‘a Roseiver. The 
defendants objested - and after hearing 


' (2) i2Ind, Cas. 745; 14:0: Le J 499, 
(8, 29 Taod,’ Cas. 50%; 17 Bom, L. Е, 610. 
(4) 54.14. Cas. 520, 18. AY b. de 313; 
(As) 95542 А, "227, л dn ; 


luc 


. INDIAN: OASHS.” 
-posze:sion of within a masthi? "^. 


JJ. . 
Narbadashinkar Mugatram 
that- 


should ba врәоіпіеі Бэ. 


will 


‚фо bs the 
e In the сазе: of. 


“{n the suit in question , 


2 U. P: Род 
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атал эп5з, tha Coach passa] an order fto 
the foliowing effast:— ‘f would, therefore, 
allow the applicasion for apprintmans of a 
Recsivar. Pliintiffs to suggasi name; for 
salaction with parbiaalars vagarding security, 
remanaration and proparty to bs taken 
This ordar 
was- пот regardai b; their Lordships as 


-ooastitnting aa a»poinimsn* of a Ruicsiver 


within tha meaning of tha order of the Code 
of Oivil Peoselure, . 

T bis is sortainly a body of opinion which 
it is somewhat diffionli to reconcile with 


tha Fall -Banoh ваз reported as Palaniappa 


Ohetty v. — Palamiavpi. Ohetty (5) In 
that ease it was held by Abdur „Rabim 
and Srinivasa Ayyangar, JJ, (Spanesr, 
J., dissenting) that an order of a Oourt 
that a Receiver should be appointed 
in a ease (without appsinting anybody 


by name as Reseiver) and adjoarning бав 
заза бо а inter date for во appointing ons 
is sn order under O; XL. г. 1, and san 


` Бе appealed from unler О. XL, r, À of 


the Civil Prosedure Gods. 
a sonfliss of opinion, I mast aonfess that, 
so far as i myaelf am c neerned, { am 
inclined to, think that the logio of the matter 
rests better upon the Madras desision than 
upon ths othr дзоізіопа. To my mind, the 
objection whieh has basen suggested ‘that 
there might bs a series of appeals is not 
really very material; Ona cannot bat o3n- 
templa‘e the marked distios.ion whieh 
exista b.tween the facts of a necessity for 
te appoiütmet of a Raeviver and thé sircam- 
stanses relating to the qualifieations and the 
conditions upon which the Rocaiver із appoint. 
ed. Way it is: nesesaary that there should bg 
presont befors an appeal oin be preferred 
a ‘combination of those two fastors whic 


Tasre is thus 


лп themselves аге áissonnested I do 
not know' and I do not see why there 
should поб. bə an appeal from tha 
decision that the appointment of a 


. Iosoeiver ів necessary, nor way there shooli 


‘not be^ another appeal against the migius 
or personality ef asy, individual who is 
actually appointsd ihe Reosivar ia a aso. 
For: these reasons { think it would be 
wiss here to regard the desision of- the 
Madras Full Везәһ (in which, I may add, 
H 

(5) 40 Ind..Oas.-185; 49 M. 18,32 М. L. 1,804 

(1917) M. W, N: зв Ж. 116 (Е. Вал 


М 
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most of the other eases whieh I have quoted 
above, were referred to and which is also of 
quite & recent date)as at present a better 
authority than that ав laid down in the earlier 
eases to whioh I have referred. à 
"Т now’ turn to deal with the question of 
the necessity for the appointment of в 
Reseiver, that is to say, with the main 
appeal. Now, the learned Judge has dealt 
with this question very clearly. He has 
pointed out that the “plaintiffa have prodused 
oertain evidence to show that, so far as part 
of the Bhegalpur lands are concerned, Бе is 


registered, that is to say, recorded, in 
eortain khatians relative to certain gote 
lands in that area. He  resites that 


the plaintiff's claim is based upon an as- 
sertion that the plaintiff and the defendants 
are brothers and members of a joint Hindu 
family; he also indisates that, in disputing 
the plaintiff's claim, the defendants appear 
to allege that, in so far ав the lands in Nepal 
are concerned, they, the defendants, do not 
lay any claim thereto andalso thatof the 
_ lands in the Muzaffarpur District no one is 
in possession, Не relates that there have 
been іп the past (and it is admitted that 
it is so) ill-feeling and disputes between the 
parties and hethinks that there is, indeed, 
a likely apprehension that in the future these 
conflists may, unless there is some safeguard- 
ing of tbe property, be sontinued and prob- 
ably lead to great diffieulties in the proper 
management and luerative cultivation of the 
lands in question. He eomes to the con- 
clusion, therefore, and in this 1 am bound 
to think that he has aeted in his diseretion 
quite rightly, that it was desirable that a 
Receiver should be appointed. Now, І до not 
see how, under circumstanees such as there, 
it is possible for the appellants successfully 
to contend that the prineiples upon whish 
Receivers should properly be appointed have 
been violated by tho Subordinate Judge.in 
any way, orthat it would be possible for 
this Court, under sueh eircumstanees as are 
disclosed in this oase, to interfere with the 
well thought out decision of the Subordinate 
Judge. 


Judge's decision he has really ordered an 
appointment of a Receiver over the whole 
of the properties. I think myself that he 
has guarded himself earefully in dealing with 


It is: suggested that there is some · 
doubt whether or not in the Subordinate: 


OASES, * 


| Ue ox 


Н 
\ 
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Y cannot appoint a Receiver with respect 
to any property situate in Nepal but the 
defendant diseiaima all title to 16 -and the 
Receiver „when  apoointed may receive 
directions accordingly”. I suppose that what 
he means here isthat he does not think that 
hecan appoint в Receiver for properties 
situate outside British India, at any rate not 
in Nepal; but it may be that the matter of 


„the nomination of the individual to be the 
Reeeiver and of the conditions upon whieh 


this matter, ° He says that, “It is true that . 


he is nominated may occasion before the 
Subordinate Judge some necessity for. some 
arrangement whieh will result in the desir- 
ability of direstions being given tothe Reéeiver 
as to what іп faet he ean or should do or 
ean be arranged to be-done in connestion 
withthe property in Nepal. Sesondly, with 
regard to the Muzaffarpur property, the 
Subordinate Judge has safeguarded his order , 
by pointing out that the defendants state 
that nobody is in possession of the Muzaffar- 
pur properties and, therefore, that no Reoelver 
can be appointed there, besause neither of 
the parties is in possession of the property 
or rather that part of the property in ruit; 
and the Subordioate Judge adds that, if 
the properties situate .in the Muzaffarpur 
District are discovered by the Receiver to be 
in the possession of neither party, the Re- 
ceiver should submit a report to the Sub- 
ordinate Judge and thereafter will -reseive 
the necessary directions thereon, With re- 
gard to the Bhagalpur properties, that of 
eoursg presents no difficulty, provided that 
he has, as I think is the aase, ‘applied the - 
prinsiple rightly. Under these Gireumstanaes, · 
I think that this appeal should be dismissed 
with eost8. | 

Јарл Prasan, J.M 

X. K. 


agree. ; | 
Appeal dismissed, 





MADRAS HiGH COURT. 
ORIGINAL Sipe APPgaL No. 40 or 1921.. 
. August 24,1922. — 
‘Present: —Sir Walter Sghwabe, KT., 
Chief Justice, and Mr. Justise Wallase, 
Р. R. SRINIVASA 1YHNGAR— 
JUDGMENT- DEBTOR— ÁPPEGLANT. 

. Versus i ` 
S.L. NARAYANA RAO-—DnzonEE- 


HOLDER —Hve8PONEAMNT, 
Limitation Act (IX of 1908). Sch, 1, Art, 182 (5): 


i те. LXIX] `. А 


SRINIVASA IYENGAR. €. NARAYANA BAO. 


` —Enecution of Foreign decree im British India— 
-Previous application to Foreign Court— Step.in-aid , of 


enecution—Imw applicable—Statutes applicable ‘identi. 
cal in terms in-both places but interpreted differently— 
Interpretation to be followed —Qivil Procedure Code(Act 


-yY of 1908), s. 18—Application ‘for transmission of 
Foreign decree to British Court, decision on—Judgment, 
t ^ . 


Per Schwabe, 0: J.—In the case of the execution 
of the decree of a Foreign Court in British India, 
where it has to be ‘determined whether a previous 


‘application made by the deoree-holder.in the Foreign 


Court was'or was not a step-in-aid of execution, the 
law to be considered is the law of the Native State 


- applicable to that application, For this purpose clause 


'' (5) of Art. 182 of the Limitation Act should be read to. 


; juod a perfectly 


n inean,"to take some step which according to the law 


of the place where the application therein referred to 
has to be made, isa step-in-aid ‘of execution.” 
Where the Statutes ‘applicable-to the case both in 
British India and ‘the Foreign State are identical in 


terms but have been interpreted differently by the . 
~ Supreme Courts of both places, it is not sufficient 


ground for a British Indian Court to hold that the 


. Supreme Courtof the Foreign State intrerpreted its: 


own Statute wrongly. Гр. 934, Gols: 1 & 2.] 

Per Wallace, J.— When a Foreign Court has laid 
down that an applicationmade to it was at the time 
it was made в proper step-in-aid of execution, it 
*would' be wrong: for a British Indian Court to 


‚ hold, when called on to execute that Foreign deoree, 


that that application was. not,at the time it was 
legal ` atep-in- aid within the 
meanipg of Art, 182 of the Indian . Limitation: Aot. 


- [p. 936, col, 2.] 


Janardan Govind v, Narayan Krishnajt, 45 Tad, 


` Сав. 56; 42 В. 420; 20 Bom. L, В. 421, referred to, 


Peirce Leslie .g Co." Lid. v, Perumal, 42 Ind, Oas. 


294; 40 M. 1069; 38 M. L.€J. 180; 6,L. W. 208: 23 M. 


L. Т. 189,(1917) M. W..N. 712 (F; B.) and Nabibhai 
Vazirbhai v. -Dayabhai Amulakh, 36 Ind. Cas. 869; 40. 


: E 504; 18 Bom, L; R. 481, distinguished. 


` Appeal from ‘an order of Mr, акса 


"Kuniarsswami Sastri, dated the lst Maroh 


1921, and made in the: exercise «of the’ 


. „ Ordinary Original Civil. Jurisdietion of the 
' High.Oourt, on the application for exeeution 
.of decree of the Distriet Court, Mysore, iin, 


E Original Suit No. 8 of, 1910. - 


` judgment- "debtor : ebjeoted on the 

' that it was barred by 

'. fasts, so fer as they are relevant, are shat. 
: the original decree was- dated June 19th, 


-Мёввгв, ^A. Krishnaswamt Aiyar and 8. 
, Duraiswami Iyer, for the Appellant. 
` Mr. L. 8; Veeraraghaga . Tyer, for the Кө. 


“pondent, : 
JUDGMENT,’ 
m Sonwans, О. J.—This | appeal 
-An ‘order of Kumaraswami Sasiri, J., grant- 


‘ing an. application to exeente a deore for 


'eosts of the. Distriet Court of Mysore, The 


limitation, The 


1911, end shat: in 1913 and 1914 attempts 
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ground ` 
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were made to exeaute the decree through 
the Small Cause Court, Madras, which 
failed through want of jurisdistion of that 
Court and ended in about April 1914 by 
the sending back of the papers in the case 


. by the Small Cause Court to the Distriot 


Court of Mysore. In December 1916 an 
Spplication was made to tbe Dietrict Court 
of Mysore to transmit the decres to 
the Madras High Court which failed owing 
to there being an attashment on the 
deeree, А further applieation of the sane 
' natura was made оп March 15th, 1918, 
which application was dismissed by the 
Mysore Distrist Court on January 30th, 


. 1919, but granted onsppeal by the Chief 
. Court of Mysore on Jnly 21st, 1920. 


In pursuance ‘of that order, a  eertifiod 


-eopy of the decree has been transmitted 


to this Court, and the applieation in this 
ense is for leave to execute that decree. 


„Тһе period of limitation in sueh cases is 


provided by Art. 182, clause (5), of the 
Limitation Ast of 1908, under which the 
time from whieh the period of limitation 
begins to run is the date of applying in 
&eeordance with law to the proper Court 


for exesution to take some  step-in-aid 
‘of the exeeution of the deeree, It ia 
sommon ground in this case that if the 


applisations to the Mysore Court of 1916 and 
1918 are steps-in-aid of execution, this 
application is in time, whereaa if they 
are not steps-in-aid of exeeution, this appli- 
sation is barred by limitation. The application 
of the 15th Mareh 1918 tothe District Court 
and the subsequent appeal were attended and 
argued by both the parties and the point was 
then raised and fully ‘argued that the 


` application to transmit the papers with a 


view to obtaining exeeution by this Court 
is not a step-in-aid of the exeeution of the 
decree, and the Full Beuch of the Ohief Court 
of Mysore (vide, Mysore Chief Court Reports, 
Volume XXY, page 298), decided that it was, 
according to the law of Mysore, a step-in-aid 
of exeeution, The Law of Limitation con- 
tained in clause (5), Art. 182 of the 
Mysore Act is identisal with elavse (5), 


Art, 182 of the Indian Limitasion Aob. 
The difficulty arises owing to the fact 
"that a  sonverse case of the trans- 


mission of papers from this бош to a 
' Native State for the purpose of obtaining the 
assistance- of the Court of that Native 
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' State in exeenting-2 deoree of a Court.in i 


this Presidency same before а Fall Bench 
of this Court in Peirce Leslie & Oo. 
Perumal (1), and it was there held that such a 
step was nota step in-aid of exeoution. We, 
therefore, have the anomalona position that, in 
interpreting Statutes in identical terms, the 


Ohief Court of Mysore has ‘held that an. 


. &pplieation to transmit the papers in a. 
` Mysore ease to this Oourt is a atep-iv-aid 
of execution, while this Court has held ` 


that the application to transmit the papers .” 


“in a Madras case to Travancore is not а 
step-in-aid of exesution. The question to 


ba, considered is, aeeording to what 
system of law the step taken is or 
is nob а step-in-atd of execution, and, 


in my judgment, the law to be considered 
is that of the place where the application . 
is made whieh will gensrally also he the ` 
place of origin of the desree,and I think that 
clause (5) of the Art, 18% of the. Indian 
Limitation Act must be read to mean “to · 
take some step which, aceording to the ` 
law of the plase where the application 
therein referred to has to be made is a 
step inaid of execution." 16 follows that 
it is the law of Mysore that has to be 
sonsidered. By section 13 of the _ Civil 
Prosedure Code, a foreign jadgment is 
eonslusive as ќо any matter thereby direstly 


adjudicated проп between the same parties, ` 


There has in this вава been ‘a foreign 
judgment on this matter direstly adjudi- 
sated upon between the same parties, namely, 
that, according to the law of Mysore, this 
ia a gtep-in-aid of exeantion and I think 
tbat under that вевііош it is not open, 
whatever this Court might -have said in 
sueh saces, to an unsuosessful party to 
tbe applisation in Mysore to eontend hera: 
that the Law of Mysore is otherwise, I 
should add that I do not agree with the 
vontention addreseed ‘to us that the order 
applied for in Mysore was an application 
"ог the mere performanso of a ministerial 
ect, ib was an application to the Oourtin 
its judicial gapasity and the Court's order 
‘was а. judgment. Farther, apart from this 


'geetion, there is in this ease а desision to 


this eifeot by the highest Court in Mysore. 
“In my judgment the fast that a Full 
"Eenih of this Court helds that the law 


_ (1) 42 Ind, Cas. 294; 40 M. 1069; 33 M. I. J. 1207.0 ,. 
р, W, 208; 22 М, Г.Т. 1895 (1917) M. W, N, 712 (V, B.) 
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“British India : 1а. otherwise, : “is “nol. а 
-aüfüciont ground ‘for ‘this "Ooür& to hold 
-that the Chief Court óf Mysore has inter- 
preted . the Mysore Statute-wrongly, although : 
-tbe Statutes ara in identical -terms, :l6. 
follows that аз the step is.to be. a step 
Du according ‘to the law «o£ -Myaore,. is 

.step.imaid, in my judgment we sre 
asian to ‘hold -&hat. thia’ asappliaation to 
‘transmit the-papers there was-a step-in- 
aid of the ехәвпбіоп .óf the deeree. ' 

I desire to add this: that the question .whe- 
-ther a -similar applieation: to -transmit.the 
, Papers - -would have been a step-in-aid- if 

made in British India, in the view that 

l have. expressed, does -not arise ‘for de- 

cision, ‘If it did, I should -feel. myself 

bourd by the dasision of the -Fall Bensh: of 

this Court .in Peirce Leslie 4$ Co. Lid, :y. 

Perumal (1). L must, however, not. be taken to' 

.agree with that: decision. 16 has been strongly 

disáppvoved of by а Divisional Banca -in 

Janardan донӣ v. Narayan .Krishaaji: (2). 

The, point-has been’-argued -before пе and 

the -inelination -of my.. mind is .to -agres 

' with-the Bombay desision and nob with 
‘that of the Fall Bench ' of ‘Madras, сага 
-if the same point arises. again, :Г should 

wish to:have it re- -sonsidered by -a Ball 

Bensh. 
. appeal -must be dismissed with eosts. | 

Warnes, J.—The District Court, óf 
Mysore has transmitted to this Coort, at 
the request of the respondent, for purpo:es 
of exesution in -this Oourt, a daeree of 
that Oourt in which he is _the “assignee 
decree holder, a -certifisate of nón. -satisfas- 
tion and a copy of the decree and previous 
execation orders. Taere ів in forte a 
resiprocal working arrangemeni between 
the Courts in the Madras Presideney -and 
‘those in Mysore State under whic .a 
decrea obtained in one locality ‘may be 
exscuted in ths other on applisatioa ' by. 
the d:cree-heldar,. provided he has arranged, 
with the Oourt in ‚the “former locality” 
to transmit to the lathar a copy of the 
dsoree, a serlifoate of ncn-satiafastion, arid 
eopies of previous; orders in execution, 

It was sontended befÜre the Distriet Court 

of Mysore by the, présen$ appellant, the 

judgment- dzbtor, that the execation was 
tims Ба" red, He succeeded in that Court 


© (2y46 Trid, бая, 66; 42 В, 420; 20 Bom; Iu Ra 421, 


Fer the reasons given above, tha . - 


‘the matter in appeal he failed, 
` respondent tobks to exesute the :decres in, 


"OQ. XXI, т. 6 
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bub.in the Chief Court to which he took 
Now the 


. British India. "The appellant urges the 
` same ground, namely, that the execation 
‘is time-barred. The point оп whieh, 
‘for the purposes of this: appeal, the 
discussion of the question of limitation 
‘arose was, whether the application to the - 
` District Court of Mysore, dated 9th Desamber 
1916, sontinued by a further application dated 
, 15th ‘March 1918 to transmit the deeree to this 
Court was or was nob a atep-in-aid of 
 exeention, That Court and the  Ohief 
Court of Mysore on appeal held: that it was 
‘and that exseubion was not time-barred. 
‘ The appellant invites us.to hold thatit wae 
nota step-in-aid of execution and, therafore, 
„һә decree is time-barred. That is his - 
standpoint and the only ‘one whieh hs has 
taken in this appeal, 
` Three points arise: first of all, whether 
“the judgment of the Ohiaf Оорт is res 
gudicate and binding on the appellant’ by 
'foree of section 13 of the Civil Procedure 
Code ; Secondly, whether, if. not, this Court 


` ean give an independent finding on that point, 


„вла thirdly, whether, if it can, the application 


f , Was or WAS not astep-in aid. 


‘On the Srat’ point there'i8 а preliminary 
‚ eontention of the appellant that the District 
Court of Mysore was seting, withont juriadio- 
tion ог rather -extra-jadisially, in transmit. 
ting the decree papers -to this Court and 


'. that, theréfore, section 12 of the, Civil Pro- 
' esdare Code will not apply. 


To that I do 
not agree. ‚ Ib was essential for thát. Court, 
before transmitting the papers,.to зау 
„itself that the decree was subsisting and 
‘exscutable, and that the саве was a fit one 
.for obliging the deoree-holder. Further, 


` in sending the papers tt presumably divested 


.itself-of any ‘further rowers of executing 
tha decree itself. Sueh acts of the Court 
are undoubtedly judicfal and within its 


· jurisdistion, "The Dibtrist Ооп іл tranamit. 
acting under. 


the “dccaments, was 
. of ils own Civil 
Procedure Code, vide its crder dated 15th 


ting 


December .1920. Section 12, Civil Pro- 
csdure "Code, -will then apply 'to the 
judgment of the Oourt which was 


clearly an adjudication that saesording ‘to 
‘Mysore Law, the application was a step- 
- 407814 and, therefore, the хвощ! оп in Mysore 
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‘not time-barred. The adjudisation 
cannot,, however, . be atretebed to mean 
that, ascording to British Law, exeeution 
iein time The judgr.ent is only res 3ud'oata 


‚во far as.ib goes and no further,and I do 


not think it can be. interpreted as desiding 


‘once and for all so as to make the matter 


ves judicata, that в proper step in-aid 
within the meaning of Art. 182 of the Indian 


„Limitation Act, was taken on 9th December 


1916 and tbat the respondent «annoi now 
be re-heard in that rexpest. . If the applioa- 


„tion bsfore us now Has to be dealt with 


.under Art. 


182 of the Indian Limitation 


Act, as to, whieh I feel no doubt, that 


:Arlisle is to be applied as it stands unless 


‘tha decree, 


there is some bar apart from it which 
stands in the ‘way of that application. 
The Chief Court’s order, in my view, is not 
such а bar sinse it only Isys down that 
in the territory within the jorisdietion of 
that Court, the applisation was not barred, 
I, therefore, anawer the first point assordingly. 

As to point No. 2, it is really already ane 
swered, On this. point, Í uphold the appel- 
lant’s .sontention that, when sush an appli. 
eation comes before s British fndian Court, 
that Court is: entitled to eonsider and indeed 
is bound to consider, whether it is time- 
barred under the Law of British India and 
.to come to an independent aonclasion. 
If it finds that the law of British India 
declares that the application is time-barred, 
it will refuse to take steps in exesution of 
This is the prineiple laid down 
in Nabibhat Vazirbhai v. Dayabhas . Amuiakh 
(3' and hy Oldfeld, J , in Peirce Lese & Oo. 


Ltd. v. Perumal (1). That is to suy, the lea fori 


& 


governs all вое oases and each Court 
must execute under its own laws. The 
respondent cannot, therefore, ask a British 
Indian Court to execute this decree, if under 
"British Indian law the execution of it is 
‘time-barred, That is my answer to 
point No. 2, 

As to point No. 3, I have now to decide 
,whether, as & mailer of fast, the application is 
time-barred, tha* is, whetber the application of 
9th December 1916 was a step-in. aid of exeou- 
-tion .or not. within the meaning of Art. 159 cf 


the Indian LimitationfAet, In limine the appel- 


lant contends thatthe Full:Beneh decision in 
Peirce’. Leslie & Oo.. Lid. v. Perumal (1) con. 
clade: the matter, but there I cannot agree 


(8) 86 Ind, Cas, 869; 40 B, 504; 18 Bom, L, В, 481, 
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‘with him. That decision laid down that an 
‘application to a British Indian Court to trans- 
mit to a Foreign Oourt sugh exesution papers 
as are required to enable it to execute the 
decree is not а step-in-aid of exesution within 
the meaning of Art. 182 and it proceeds on 
the principle that, there being no legal 
provision for гөвіргосібу by whish the 
British Indian Oourts ean'send their decrees 


for exesution to a Foreign Oonrt and vice - 


versa, but only an arrangement of comity 
by ` which either Oourt will, when asked, 
send the necessary" papers to the other in 
' order to assist exesution, such despatch of 
papers is not а atep in-aid of execution. 
Wallis, O.J., however, goes further and 
lays down that no application for exeeu. 
tion arising under a Foreign, law in а 
Forsign State can-be an applisation under 
‘Art, 182 for the purpose of executing 
B British Indian“ desree, é, e,'& British 
Indian Oourt must in fast in executing а 
British Indian decree rule theae out of Court 
altogether. Oldfield, J., decides the came 
on another footing, vis., that there is a 
general unsertainty Вв to whether a Foreign 
Oourt will, in earrying- out execution of 
a British Indian deeree, conform to the law 
under whieh the transmitting British Indian 
Court. does the ast of transmitting the 
` papers, But the Full Bench judgment does 
not deal with the converse case or lay down 
‘that an application to a Foreign Oourt to 
transmit papers to assist execution of a 
Foreign decree in British India is поб в step- 
_In-aid of execution under Art, 182 and I 
conceive that it is open to us to come 
‘to our. own eonclusion on this point, To 
lay down that an applisation to a Foreign 
Court to execute its own deeree eannot 
be а astep-in-aid of execution under Art. 
‘182 of the Indian Limitation Act would 
be to atultify the whole reciprocal arrange- 
. ment for assisting in the exesution of 
-decrees whish has been mentioned above, 
since it will follow that uo exeeution of a 
Foreign decree could be obtained in a British 
Indian Court after the expiry of three years 
_from the date of the decree, for, however 
many execution applications may have kept 
it. alive in its own State, none of those 
would keep it alive in British India, sinca 
they would not be applications for or ntepa- 
in-aid of exesution under Art, 182. This 
. argument.:8eemB.to me to.be'a very - dificult 
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The  eseenee: of. the 
which “s deseribed 


to - maintain. 
comity arrangement 


: and relied ов · ір Janardan Govind v. Narayan 


Krishnaj (2i ‘is that eash reciprocating Court 
will recognise the "other's proceedings; so 
that if оме Court. has laid down that at a 
partidular date the decree was not time- 
barred, the other shall not lay down that 
on the same date it was time-barred. When 
the Foreign Court has laid down that өп. 
application sueh as the present to trans- 
mit the documents to British India’ was 
at the’ time it was made, propèr step- 
in-aid of execution I think it would be 
wrong forthe British Indian Court to hold, 
when ealled on to execute that Foreign decree,. 
that that application was not, at the time 
it was made, a perfectly legal atep-in-aid 
within the meaning of Art 182 of the 
Indian Limitation Act. The present aase 
is clearly distinguishable from Nabibhat 
Vazirbhat v. Dayabhai Amulakh (3), There 
was no ruling there of a Foreign Court on the 
matter whieh came before the British Indiah 
Oourt. Т, therefore, sonclude that tha Petree 
Leslis § Co, Lid. v. Perumal'(1) ease does nof 
sompel us in applying Art. 182 of the,Indian 
Limitation Act to hold that the applieation in 
the Mysore Court, which was a proper step-in- 
aid under Mysore law was nota step in-aid . 
of execution within *the meaning of ‘that 
Artiole, That is, when we have to consider the 
interpretation of that Artiele with reference 
to execution of a Foreign deeree, we have to 
consider not whether the applieation would 
have been в step-in-aid in British India with 
referdnce to the execution of a British’ Indian 
decree but whether the application having 
reference toa Foreign desree and having 
been brought in the proper Foreign Court, 
was а step-in-aid ynder the law of that 
Oourt; and, if it was, asit was, such a step- 
in-aid, it satisfies Art. 182, The conclusion 
then is plain that the present application is ‘ 
a step-in-aid, and, therefore, the execution 
of the decree is not time-barred. І, there- - 
fore, agree that this appeal be dismissed with 
costa. 

Y, N, Y. 

N. H. ° "mer dismissed, . 
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NAWAB BEGAM v. АШАН RAKSA. * 
... LAHORE HIGH COURT. 


Seoonp Оду, АррРЕА No. 2066 or 1921.: 
February 16, 1922. 
' Present :—M v. Justice Abdul Qadir. 
§Musammat NAWAB BEGUM AND ANOTHER 
. —PLAINTIFEs— APPELLANTS e 
. versus 
-ALLAH RAKHA alias BOLA AND ANOTHER 
— DEFENDANTS— RESPONDENTS. 
. . Muhammodan Law—Dower—Decree for dower couple 
. ей with condition of wife residing with husband, whether 
proper, 


Where ‘by en agreement. between a Muhammadan 
husband and wife, the latter is authorised to demand 
payment of the whole amount of her dower at any 
time ghe liked, and she obtains в decree against her 
husband for the amount of the said dower, the 

' decree ought nob to be coupled with the condition 

. that she would get the sum decreed when she lived 
with her husband as his wife. . 

-Second Appeal ` . 

Mr. Kahan Ohand,'for the Appellants. . 

JUDGMENT.—In, this ease Musammat 

_Nawab Begum sued her husband Allah 
Rakha for resovery of Ra. 500 on account 
of dower and also impleaded. one Din 
. Muhammad, who had stood, as surety for 
the payment of the said eum, aa в co-defend- 
ant. Her step-father, Nathi Khan, joined 
ав a so- plaintif. Her suit was decread by 
‚ tho Oourt of first instanee but a condition 
was attached to the degree that the plaint- 
if would be entitled to get the sum of 
‚Ба, 500 when she would live in the house 
of defendant No. las his wife. It may be 


- mentioned that the husband also brought a ' 


suit against Musammat Nawab Begum for 


restitution of sonjugal rights. In that quit, ' 
Both parties 


he got а desree against. her. 
.appealed to the District Judge who dismissed 
both the appeals maintaining also that part 
of the desrée of the learned Munsif whioh 
made the payment of dower sonditional on 
Musammat Nawab Begum residing with- her 
husband, The latter has’ filed two second 
appeals in this Court, thd one against the 
desision in the dower edse baing.'agsinst the 
eondition attashed to the deeree for dower. 
Her appeal against the desree for restitution 
of sovjugal rights was dismissed by this 
Oourt in limine, . while the appeal praying 
that. the payment of dower should not have 
been made conditional on her living with her 
husband was admitted. I have heard Lala 
-Kahan Chand to-day in support of tho last 
‚ mentioned appeal -but the. respondents were 


^ 
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‘whieh was prompt and half deferred. 


. Ali in his Muhammadan Law, 


to divorce the wife, on вов) divorce.” 


 Bgreement 


| 937 


absent and the deeision againt them will be ex 
parte. . It appears from the record that both 


- the respondents were served in person. 


It is contended on behalf of the appellant 
that there is no justification in Muhammadan 
Law for imposing the eondition whieh the 
Oourts : below have attashed to the decres 
which they gave to the appellant on account 
of her dower. It is not disputed that the 
sum :elaimed was fixed as dower, half of 
An 
agreement was exeented qn the 19th March 
1916 by whieh the husband authorised 
Musammai Nawab Begum to demand payment 


: of the whole sum of ‘Rs. 500 at any time she 


liked, It is sontended ‘that, so far as the 
prompt portion of the dower is conserned, 
Muhammadan Law enjoins its payment at 
any time before or after consummation of 
marriage and no condition whatsoever oan be 
lawfully attashed to the payment of prompt 
dower. This sontention is eorreot as regards 
the deferred portion; it is true that, ordinarily, 
it is supposed to be payable on dissolution 
of marriage, but, as observed by Mr. Ameer 
Vol. Il, 
page 503 (4th Edition), "there is no rule by 
whish it necessarily follows that postponed 
or deferred dower besomea realisable on 
the death of the husband or if he happen 
In 
this case,-moreover, there was an express 
that sven this portion of this 
dower was payableon demand. Therefore, 


‘I think that the condition attaehed to the 


deoree should not have been attached, and 
acespt this appeal and order that the 
desrea. passed by the Trial Court will be 
free from any condition. Of course, it will 
be open to the husband to enforce his 
deeree for restitution of eonjugal rights 


_according to law. 


In this appeal the appellant has urged 
that she should have been awarded sosta 
against the defendants-respondents, but 


‘I think that the learned District Judge 


was right in making no orderias to sosts, 
‘owing to the peculiar eiraumatances of the 
ease, I, too, would make no order as ‘to 
воан. С 
NW. G.A. 
p Appeal accepted, 
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- MADRAS. HIGH: COURT. 
U -Civin APPEAL, No, 169 or 1920, 
А "February 21, 1921. 
ve Present :— Sir John Wallis, Кт., Ohief Justi 
LI es ah and Mr. Јавііве Oldfield. 
Sree Mahant BAMADINA DAS 
| GOSAYIJI GARU— PraivT,FF— 
. APPELLAKT 
] j 7 versus ` . 
^ SBOISHAMO MUNDALO AND OTHEBS— 
Durexpants Nos. 1 то 10 — R8rOXDENTS. 


` . Madras: Estates Land Act (I of.1908),s.8 (2)— 
v. Estate— Décision of Revenue Ccurts—Res judicata.. 


сә, 


'i "A Revenue Court is not the competent authority 
~ фо decide finally whether any particular land con- 
„stitutes an estate within the meaning ‘of the 

Madras Estates Land Act, sucha matter can only 

“~ u be decidedin à Civil Court. A decision, ` therefore, 


‘spy a Revenue Court as to whether it'has juris- 


. diction in the:maiter of commuting rents, which 
.ean.only be arrived at after determining "whether 
‚оп the facts particularlands form an estate, is not 
"binding on “a Civil Court, and will not operate as 
. Tes judicata to bar в suit in a Civil Court for a 
declaration that the lands constitute an estate, 


Appeal against & decree . of the. Distriot 
, Court, Ganjam, at Berhampore, in O;iginal 
Suit No, 1 of 1919, - usi 


`+ Mr, R. Ganapathi Siyar, for Mr. S. Srinicasa 
. . Atyangar, for the Appellant. 
| Mr. 0. Sambzsiva. Reo, for the Respord- 
vents. ў 


JUDGMENT.-—Tbis is an appeal from the 
'desree of the Distrist Judge of Ganjam, 
dismissing a: suit brought by the plaintiff 
against ten defendante, who were tenants of 
his and who have been sued under O. I, r, 8, 
"ав representing. themselves and also the otber 
‘tenants ofthe estate, who are said to be 256 
'in number, for а deelaration that the snit 
‘Janda did not constitute an es'ate, within the 
meaning of the Estates Land Ast and for 
.. "sonsequential ‘reliefs. , The „plaint alleges 
..: that defendants Nos. 1 to 7 bave filed suits 
^in the Revenue Court under the Madias 
"Xistaies Land Aet, on the footing that these 
‘lands sonstitute an estate for commutatiog 
‘of rent, The District Judge has dismissed 

this euit'on the ground that the evidense 
-e has been resorded in the revenue suits by 
defendants Ncs. 1'to 7 and that this suit was 
-inatituted after these commutation suits were 
far advanced, and has expressed the 
opinion that the desision of the Revenue 
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Civil 


‚ Court will operate. as ‘res judicata in в 
Court. Е у Е" 
Now, this latter assumption is entirely 
wrong and has apparently affected. the ex- 
ersise of the learned Judge's discretion in 
refusing-£o grant the relief asked for. It has 
been well-pointed out by Seshagiri Aiyar aud 
"Napier, JJ., in Seeond Appeals Nos. 1002-and ` 
1213 о# 1916, that the Hevenue Ccurt is not 
the eompetent .anthority«:to . decide "finally 
- whether any -particular lands -eonstitute an 
estate or not, If they constitute an estate, 
--then.the- Revenue Court-has . jurisdiction arid. 
.-exelusive 'jurisdistion ‘in the ‘matter of 
^éommiuting rents. For the purpose. of deeid- 
' ing whether it should exereise .thàt ‘jurisdic- 
„Моп, the Revenue Court, like any other, Court 
‘of limited jurisdiction, "has to .delermine 
whether the facts?^are'süsh.as to give ib 
jurisdistion, just as à Small Cause Court: has 
to determine the question of title to land in a 
Summary aation for rent, or for damages for 
trespaem, That desision, however, will not’ 
be binding, as held in the -ease ojast - 
-referred to, on a Civil Court. Supposing 
.4hat. the Revenue Court in this case 
decides that the lands are an estate, the 
present plaintiff, the landlord, will be none. 
theless entitled фо - sue for the old 
uncommuted rents in the Civil. Court and 
‘the Civil Court grill not be bound by the 
adjudiction, if there is one, in the Revenue 
Oorrt, and will be bound to re-investigate 
the whole matter for itself. Therefore, the 
‘finding of the Revenue Court will not only ba 
mot ves judicata, but it will not bave any 
-preotieal effect between the parties, until 
the matter is decided in a Oivil Court. 
Again, in the the present -ease, it is only. 
: geven of the tenants, who have sued for som-. 
mutation; whereas the present suit whioh is 
instituted axainst ten, defendants on behalf 
‘of all others will conclude the ‘matter · as 
.regards the whole body of tenante, ‘In the 
sircumstancee, we think that the Court exer- 
cised ita‘discretion’on a-wrong view of law 
-when it refused to grant the deelaration 
‘prayed for, arid that the oirsumstaross are 
such as to make it expedient that the ques- 
‘tion, whether these Jandg constitute'an etate 
or not, should be decjded once for all,-so as to 
-avoid useless litigation in the Revenue ‘and 
„Civil Courts. . DAE 
» We-aesordingly:reverse: the desision of the 
aDistrict Judge and remand -the-syit for . 


1 S. kp 


ма, XIX au. 


f c "@ївүсвг1: aesordirg to. law. 
‘tke result, * 
жор, у, 
WO, A É ' 
ае os Cose remanded. 


MADRAS HIGH COURT. os 

OC. vin-APPrALS Nos..162. акр 331 cr 1919. 
‘ March 3, 1922. 
Fresent:—Mr, Jüstise Spencer and . 
Mr. Justice Devadcsa, 

NATARAJULU NAIOKEB (pean) axv 

E ANOTHER— À PEBLL: КТЗ E 

+, werius, 


| SUBRAMANIAM OHHTTYAR and OTA ERS 


— RESPONDENTS. 
Joan Lender. unaware of purpose of inst Boer 
б ewtraragani— Tr ansaction, whether — vitiated — Paper 
- Currency. Act (IL of 1910), s. 26—Pro-note payable 
- to bearer ümenforceable— Acknowledgment, admissibi- 
lity of pro-note as evidence of. 


An the absence of evidence that a lender of money . 


' had knowledge that money was borrowed for an, 


immoràl purpose, and that with this. knowledge he 


-made-advances, the transaction is not vitiated by ` 


- immorality, even though the borrower was a man 
- of reckless and, extravagant ‘habits, who. had: no. 
i regard for ‘money ‘and spent it in an extravagant 
" fashion; (p. 94], col 2.] 


' Pannichand v. "Матоо Sanger Tawker, 18 M. L; J., 


456; + М. & Т 107, Cannan v. Bryce, (18:9) 106 
BR. €28; 8 B. & ‘Ald. 179; 22 В. B. 3842, 
Pearce v. Brooks, (1866) Y Ex, 21%; 85 L, J. Ex, 184; 19 
Jun. (м, вл 842; 14 L.T. 288 14. W. В. 614; 4 B. 
- & 0.858; 43 В, В 668, cited. 

Although the making of а promissory-note РЕЗЕ 


e to bearer on demand. is constituted an offence: under. 


section 26 of the "Paper Currenoy Act, and is? not 


enforceable at Jaw, there ia no provision of law А 
in, 


making „such - a promissory-note inadmissible 
evidence as an acknowledgment. [p. 941, col. 2,] 
Chidambaram Chettiar v. Ayyusams Thevan; 36 Ind; 
Cas, 74 ; 40 M. 586; 31 M. Lig). 401; (1916: 2 M, W. 
"N.:210; 41. W. 261; 9?0 M. L. JT. 850, Nachimuthu 
Chetty v Andiapya ' Pillai, 42- тад. Сав. 


1‘ Ex; 918; T L..J. Ex. 134; #2 Jur uw. 8.-842; 


)4 L. T. 288; 14 W. В. 64. 4 Н, & C. 5БЁ,. 


148 . R. R, 659, `Аууаѕат, Pillai v Gurusami 
2 Naicken, 83 ‘Ind. Cas 69°; B Le W. 4^8, Shanmuganatha 
Chettiar v. Srinivasa, Aiyar, 36 Ind ‘Cas. 219,40 M. 
727; 81 M, L. J. 188; (19 6) 2 M. W. N, 14; 4 L. W, 
27; 90 М, L. T. 172, Nataraja Naicken.v, Ayyasami 


Pillai, ?8 Ind, Cas-830.82 M. I, J 854-б 1, W. 410; 


(1917) M. W. N. 280;,21 M. L. T. 405, referred to, - 


Та theabsence ‘ofa finding that there-was undue . 


influence, the _original rate of interest ‘payable 
“ander‘an’ agreement cannot. be disturbéd in appeal, 


5 


«especially where such rate- appetrs to;-be ` fair. and... 


reasonable, Tes 942, dol, 1.] 


INDIAN oasis, : 
UNLTABAJULU: RAICEER A STERLMANIZN свутттав,г " 7 
` €csts will abide ` Ponnusamt, Naioken Y. 


~ The suit.does not lie. 


166; (917) x 
M. W,.N. 775; 6 L, М. :630, Pearce v. Brooks, (1886) , 
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Nadimuthu | Chetti, 42 Ind. 
Сав, 231; 33 M. L. 1, 309; 22 M. L. T..206: 0 L. W. 
421: (1917) M. W, М. 610, Aziz Khan v. Duni Chand, 
48 Ind, Cas. 988; 28. C W. М, 180101 Р. В. 1918; 
* 165 P. W: R. 19:8 (Р, C.), relied on. 

. Appeal against the decrees’ of the Court of 
the Subordinate Judge, Madurs, in Original 
. Suit Nos. 86 and 79, reepectively, of 1917. 

"FAOTS appear fromthe judgment. 

Mr. Т. A. Gottndaraghava Iyer, for tbe 
Appcllanis.—The mortgage-bonds are void 
‘as the: corsideration. reoited is promissory 
-Dotes made payable to bearer on demand. 
The pro-noles offend 
Fiala section. 26 of the Paper OCurreney 
` Act, and as they form the unlawful eonsidera- 
tion ‘for the bonds tke suit shonld be 
:diswiseed - Chidambaram Ohetttar v. Дууазат? 
Thecan (1). 

Mr, 7, R, Ramechandra Iyer (with him 
-Мєвю в, В. Sitaram Бож and Muthuswamt 
Ayyar) f or the Respondents,—The promissory 
rotes are at least admissible in leviednee as 
-acknowledgmente. . Nachimuthu Ohetiy v. 
Andiappa. Fillar (2). They сап prove the 
indebtedners.of tbe party. The pro-notes 
have been éxesuted only in cettlement of 
: &cecuníis > 

‘JUDGMENT. —Thoe deérees from whieh 
the ` second defendant's legal representative 
appeals, the seeond, defendant having sinee 
died, were passed in suits brovgnt by three 
' plaintiffs to enforce by the sale of mort- 
gaged properties two -bypothecation bonds 
‘executed by first defendant, the elder brother 
‘of ike. second defendant, in.a joint Hindu 
-family maraged by the younger brother, second 
“‘defendant.: 

The. principal of ihe hypothecation deed 
.'acncerned in. Appeal No. 331 is Re. 1,250 and 
` the principal cf the hypothecation deed eon. 
«erred in Appeal No. 183 ів ke. 7,500. 

‘The first defendant, after sowing his wild 
cats ard xhcpelessly. encumberirg his half 
share of the ancestral estate in doing во, 
proceeded io oonvey~: his interest in the 
family . "properties to his brother for 
Re, 35,000 by. means of an unregistered sale- 
"decd ` іп :eorsideration of second defendant’s 
-undertaking to.diseharge the firat defendant’s 
» debts; but as.he negleeted to complete it, second 
дне ы to eompel specifie perfcrmance 


' (2) 38 Ind. Cas 741j.40.M, F85; 81°M, L. J. 401; 
(DIE) 2 M. W:N. 21054 L, AV, 861; 20 Mac, T. 850. 
(2) 42 Ind, € ag. 10%; ULT W. N. 178, 6 L. W, 
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' of his coniraet by means of в suit, and got 


П 


з 


"admitted were paid 
' immoral purposes. 
' that the rate of interest gesured by these bonds · 
' «yas penal aud should be.relieved against, 


: aesordingly. 


a sale-deed. exesuted by the Court on behalf ` 


.of firat defendant in ‘favour of the sesond 
defendant in'the' présent suit. 


- Athe trial the’ defense of 


bonda were not fully supported by sonsidera- 


tion, only’ Rs. 500 having passed for the’ 
bond of Re; 1,250 and only Rs. 9,880 for 
' the bond of Hs. 7,500 and 'that.even the 


.gmaller amounts of - which payment was 
for being spent for 
It was. also contended 


- The learned Subordinate Judge found that 
the bonds ‘were fully supported by lawful 
consideration and gave the plaintiffs decrees 
‚Не found the interest to be 


' penal and in one ease reduced the rate from 


` ` 80 per cent, per annum compound interest, 


.' on default of payment of tbe prinsipal sum’ 


whieh bore simple interest at 24 per cent, to 


.' 951 per eent simple" interest; and in the other 


' ease from 2l: per eent. compound intersst on 
' default of payment of the principal which 
bore simple interest at 18 per cent. to: 19% 


|! per gent simple interest. 


'^ At thé -trial-and at the. hearing ‘of the 


' appeals, & spegial case was attempted. to be 


'«' made ont of ‘the fact that on the date when 
` the bond for Re. 7,500. . was exeoutéd and | 


‚7 &' promissory-note for Rs. 71,600 principal 


^* and. interest thereon.was ther 
. в ‘sale-deed of lend for ё price of Ra. 1,500, 


. was exeeute 


. ebarge 
"jn favour, of. 
law, Rajanan alas Subbayye Chetty. The- 


''guggen 


thereby discharged, 


d by the second plaintiff in tàvour 
; of Vijayalakshmi, & dansing girl of Palni, who 


'.' was the first defendant's concubine, and that, 


according to the endorsement on the 
promis&ory-note, Ев. '3,299 of the pro. 
ceeds of the sale .wenti -towards the dia: 
œ of the promissory-note drawn 
j sesond plaintiff's brotber-in 


tion is that in order that first defend- 
ant might fulfil his obligation to the pur- 


'.' chaser on aceount of his eohebitation with 


her, the money lending plaintiff sold land 


‘belonging to him and by that means inereased 
the indebtedness to. himself of the spend- 


‘thrift whose estate he eoveted. It is, there- 
fore, argued on. the analogy of Pannichand 
‚ у, Nanoo Banker Tawker (3) and Oannan v, 


(3) 18 ML, J. 456; 4 М.І, T. 107. . BEND di 


both brothers ` 
‘to these suita was that the hypotheeation 


(19292 ^ 
e 

Bryce (4) and other English- cases, that the 
whole transaction under which the plaintiff 


lent money to the first defendant waa tainted - 


with immorslity.and во ів not enforaeable. 
But there is no allegation, mush less. 
proof, *that the land whioh was the subjeet 
of the sale-deed was-given to Vijayalakshmi 
as a reward: for eoncubinage, or that the 


'.money borrowed by first defendant went to 


compensate second plaintiff for the loss of the , 
land, although both brothers, first and second 
defendants, were examined as defence witness- 
es and might have stated the fast if it was 


‚ true, ‚ Nor were the first and second = 
plaintiffa oross-examined when they .- 
were in the , witness box’ as to 


the nesessity for selling this land at the 
particular time or as to the applisation of the 
sale:proeeeds, Everything has been left to 
be inferred from, the cireumstanses, that 
vijayalakshmi was the name of one of the 
girls taken by first defendant to Madras for 
the Christmas festivities, that he admittedly- 
lived with them there for one week, that . 
Vijayalakshmi’s house is in Palni where 


‘also sesond and third plaintiffa live, and that 


she bought a house from the sesong plaintiff 
on һе вате date thet the two plaintiffs lent . 
money under a hypoíhecation bond to the 
first defendant. The sash paid under that 
bond to Rajana Chetty actually, fell short 
of the price paid for the land, if the resitals 
are true. This is the only item to whieh . 
the appellant’s Vakil has been eble {о point `` 
as savouring of immorality. As regards the 
rest of the money borrowed by first defendant 
it has been left to be deduced from .mere 
suspieion that. first defendant. spent it on 
immoral objects with the connivanee of the `` 
plaintiffs. There ie no evidence that it was 
part of the contragt between the parties that 
the money should be so applied. In Pearce . 
v. Brooks (5), Pollock, О, B, referring to 
Oannan v. Bryce (4), distinguished between - 
eases where money.is lent with the know. 
ledge and object that it should be applied to 
an illegal purposé and cases ‘where the 
lender merely hands it over into the absolute 
control of the borrower and the borrower 
afterwards employs & illegally. The doetrine 


à л ef. 
' (4) (1819) 106 E, R, 628; 8 B. & Ald. 179; 22 Е, В, 
842. 

(8) (1866) 1 Ex, 218; 35 L. J. Ex. 184; 12 Jur. 


{м. 3.) 842; 14 L. Т, 288; 14 W, В, 014p 4 H, &, Q. 
868; 148 B, В. 652. . _ а 
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- 06 turpi eausa ‘non oritur аснф 18 ‘expressed i in, 
seetion 28 of the Indian Contract Act, whish 
deslares that the eonsideration or objeot of 
an agreement is lawful unless the Court 
regards it as immoral or opposed to* publie 
poliey, and under seetion 10 .it is nesessary 
that both һе sonsideration and the object 
should be lawful for an agreement to become 

‚а binding sontrast, The recitals `of the 
promissory-notes and the hypotheeation bonds 
afford no indisation that the moneys were 

‘borrowed with the immediate objest of being 

, Bpent upon prostitution. The lower Oourt has 
found: (and we think rightly found) that the 

first defendant was a man of recklessand extre- 


vagant habita, who had no regard for money and | 
who spent it іл an extravagant fashion, and that: 


_ he was in all probability keeping eompany 
with daneing girls. But, as the learned 
- Sub- Judge observes, there is no proof that 


the plaintiffs joined the first defendant in ` 


his, reckless ways, or that they knew that 
` he was spending the money that he bor. 
rowed from them for immoral purposes and 


that with that knowledge they made thé. 


advances. The ‘first defendant was not a 
minor nor а man who had resently attained 
majority, and there ig no issue or finding 
that he. was under the undue influense of 
the plaintiffs, The deffnee thus failed to 
make out a case that any part of the lend- 
ing was vitiated by immorality. 
extent to whieh the suit mortgages 
supported by consideration, the recitals in 
«Һе dosuments are borne out by entries 
‘in the plaintiffs’ ledger and day-béok. 
Defendants’ sesond witness deposed that the 
first ‘defendant admitted having received 
sonsideration for one doeument, Exhibit A, 


and plaintiffs’ seeond wigness poko о: aon- | 
the other 


sideration having passed -for 
doeument, Exhibit E, and the Sab. Judge 
believed him, P. W. No. 5, who wrote both A 
and E, stated that- consideration was paid 
to the first defendant for both dosuments. 


The, first defendant prevaricated and repeat- | 


edly. eontradicted himself, first saying’ that 
Hs. 1,000 were paid for Exhibit: A and 
then denying it.° H8 says he reseived 


Rs. 2,500 for Exhibit # though he signed for 
7,500.. He states that when he asked 


Ra. 


for tho remaining Hs. 5,000 the plaintiff 


took him to an arrask ‘shop and made him: 


drunk. ' Yet he raised no objestion to the 


üoeument ` being кш andi in his writ 


1 


Ав to the — 
were . 


ten uten dn he did not advanse the plea 
that he was intoxisated and incapabls of 
knowing what he was doing at the time 
of exesution of the suit document. 

‘Sush being the state of the evidenee, the 


, lower Oourt’s finding on the first issue that 


the bonds are fully supported by осоп. 
sideration must stand undisturbed. 

"The next attask on the plaintiffs’ case is: 
based on the fast that the form of the 
promissory-notes, Exhibit, B, O, F, Е (1), 
G, G (2, H end Н (1), offends against 
seatiou 46 of the Paper Ourreney Aet, IT 
of 1910, in that they are made payable to 
bearer on demand. This is an illegality 
, which the law makes punishable ав an offenee, 
"This Court has held in Ohidambaram 
Ohettiar v.. Ayyasami Thevan (1) and 
Nachimuthu Ohetty v. Andiappa Pillai (2) 
that promissory-notes in that prohibited 
form are not enforceable at law and suits 
cannot be maintained on them as sueh. Ib 
is argued that as, these promissory-notes, 
whish are forbidden by law, form the 
greater part of the eonsideration for the 
sait hypothesation- bonds, the eonsideration 
for the bonds is unlawfal and eonsequently 
the bonda are void agreements. 

But the real consideration for the hypothe- 
cation bonds is the firat defendant's indebted- 
ness ascertained ^ upon settlement of 
‘assounts, of which the promissory-notes are 
evidenee and the liability for the debts 
will remain even. if the notes are unenforce- 
able. See Ayyasamy Pillat v. Gurusam: 
Natcken (6), Shkanmuganatha Ohettiar v, 
Srinivasa Atyar (7) and Nafaraja Natcken ү. ° 
Ayyasami Pillai (8).- There is no provision of 
law’ making promissory-notes in a prohibited 
form inadmissible in evidence, as there is in 
respest of unregistered documents under 
section 49 of the Indian Registration Act, or 
in respest of unstamped ‘documents under 
seotion 34 of the Indian Stamp Act. We have, 
therefore, held. in Nachimuthu Ohetty v. 
, Andiappa Pillai (2) that they are admis- 
"sible.in evidence as aeknowledgmentz. 
For . these reasons the suits whieh are on 
the hypothecation bond will not fail on 
account of the prohibited form of the promis- 


'gory-notes which they diseharged, 

' (6) 88 Ind..Cas. 691; 3 L., W. 408. 

(7) 35 Ind, Cas. 219; 40 M, 727; 31 M. L. J. 188; 
(1916) 2 M. W. N. 14; 4 L. W. 27; 20 M. L. T. 172. 

(8) 88 Ind. Оёз, 389, 32 M. L. J...854; 6 U, Wa 4103, 
(1917) M, W, N. 280; 2L M. Ln T. 405 a 
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The last, objeetion as to the rate of interast 
remains to ba disposed gf. In the absen38 


‚ of a finding that thera wai undua inflasne:, 


the original rate of interest cannot be re-open- 
eJ. Vide-Ponnuswamt Nacken у. Nadimuthu 
Ohetts (9), апі Aziz Khan v. Duni Ohand 
(10). The rates to which the Subordinate 
Judge has redused tha interest payable in 
default appsar to be fair and reasonable and 
we think we shenld not interfera with them. 

In the'résult, both appeals are dismissed 
with eosts. Time tor redemption is extended 
to a date six months from to-day. 

м. С.Р. . 

"W. C, A, Appeals dismissed, 

(9) 42 Ind. Cas, 231; 33 M. L. J, 202; 22 M. L. T. 
208; 6 L. W. 42); (1917) M. W. N. 670, 


(10) 48 Ind, Cas, 983; 23 О. W. N. 130;101 P. B. 
1918; 165 P, W. R. 1918 (Р, C:). 


MADRAS HIGH COURT. 
APPRAL Against Оврев No. 123 or 1920, 
February 4, 1921. 
Present :— Mr jüstion Speneer and 

: Mr, Justice Hsmesam. - 

C. SARVOTHAMA RAO— APPELLANT — 
PETITIONER 
versus 

C. ВАТА RAO SAHIB—OoOUNTER-PETI- 


TIOABR— lo SPONDENT. 

Mortgagor and morigagee—Equity of redemption, 
purchase of, by prior morigagee—Right of redemption 
without  puisne mortgagee’s consent—Suit by . prior 
mortgagee—Puisne mortgagee not impleaded—H fect, 


A prior mortgagee’ who is also a purchaser of 


the equity of redemption can redeem the puisne 
mortgagee without his consent [p. 948, col. 1.] 

The position of a puisne mortgagee is not affected 
by the suit, decree and sale in execution at the 
instance of a prior mortgagee-who has not made the 
puisne:- mortgagee a party: to his suit, because the 
former retains at his. option both the : ' remedies 
which were available to him before such a suit, viz. 
(1) to redeem the prior mortgage and to sell the 
properties for the amount due on both the mort. 
gages, and (2) to sell the property subject to the first 
mortgage. Thus there is nothing to prevent the: 
mortgagor's equity of redemption passing to the pur- 
chaser, who is also a prior mortgagee merely because 


the puisne mortgagee was not made a party, гр. 943, 


col. 2.1 

Het Ram v. Shadi Ram,. 46 Ind.’.Cas, 798; (1918; 
М. W. N, 518; 9"P.L. ҮГ, 88; 16 A.L. J.607: 85! M. 
L.J. 1; 24-M. L, T. 92,28:C.- L. 3:188; 20 Bom І, 
Б. 498" 220. W. ios 1038; 9 І, W. 560; 12 Bur, L. T. 


Ta^ t m lae 


RETA 


1% 45 T. A. 180: 40 A 407 (P, C^, Mulla Veeti v, 
Achuthan Nair, 9 Ind. Cas. 315, 21 М. È. J. 213; 1911] 
1M W.N 155; 9 M. L. T. 431 and Chinnu Pillai v, 
Venkatasamy Chettiar, 81 Ind.Cas, 507; 40 M.77: 30M, - 
L. J. 347; 0916) 1 M. W. №, 215; 19 M. L, T. 217, 
fererred tg. 


dean against au order of th3 Court of 
the Subordinate Judge of North Areot, in 
Civil Missellaneous Petition No. 95 of 19:8, in ` 
Execution Petition No, 16 of 1917, in Original ' 
Suit No, 6 of 1918, 


Mr. S. T. Srinivassgooclictariar, for the 
Appellant. 

Mr, P. R. Ganapathi Ain. for the Hes. 
pondent, 


JUDGMENT. 


Senxcar, J.—The  Sab:orlinate Judze's 
observation in his jadgment, “the 53h defand- 
ant, though he is tha purchaser of the right. 
of redemption cf the mortgagorz, eannet, 
except by content ofthe sasond morógageo 
redeem him," із clearly an erroneous state- 
ment of the law. Ths ease of Ret Ват v. 
Ahadi Ram (1) was one of а deerea becoming | 
inoperative and ineffective under Art, 179 
of the Limitation Aet of 1877, owing to the ' 
decrea-holder’s failays for three years to taka 
any steps to exesute it. It does not support | ^ 
‘the Subordinate Judge's proposition. In the ` 
face of the Distrist Judge'a observations in 
his judgment, dated 29th July 1918, in | 
the connested appaal (Vivil Miscellaneous 
Second Appzal No. 60 of 1919), that the fifth * 
defendant was clearly enti led to redeem the, 


' prior mortgaga in his position of purehaser - 


of the equity of redsmpiion, it should not 
have baen poss-ble for the Sabordinate Judge 
to fall into this erroPof law on 17th Ostobar 
1918, 


I agree with my laarned brother that: 
ihe appeal should be:allowed on the terms 
28 to interest and epsts proposed by him,. | 
.and the ease remanded to ёле lower Court 
for working out ‘the respsctive rights and ' 
liabilities of the: parties in the light of ‘his - 
judgment, 


. 

(1) 48Ind. Cas. 795; (1918) M. W. N. 518; 5 P. 
L. W. 88; 16 A. L.J. 607; 35 M. 1.7. 1; 24 М. І, Т. 
92; 28 С. L. J. 188; 20 Bom. І. В 798; 22 C. W. N. 
' 1033; 9 L. W. 550; 12 Bur. L, Т. 72; 45.1. A, 130; . 
40 A. “1 (P. о: 
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Riazsa, J,—This із an appeal, arising ‘in 
execution proosedings in Original Suit No. 
6 of 1913, on the fils of the Oourt of the 
Subordinate Judge.of North: Araot, Tha 
appellant bafora us із the fifih dafendant and" 
the respondent'is the assipnao of the plaintiff’ 
desree.holder. The fifth defendant is the 
prior: mortgagee under twodesds, dated Ist: 
March 1890 -and 6th August 1891, of 4/7ths 
share in the villagas of Savoor and Kolathur. 
The plaintiff is the puisne. mortgagee of 
2/7ths share of, thesa-and other villages^ 
under а dead, dated L5th September 1895, 
the: 2/7ths share mortgaged being included , 
in the:4/7ths share mortgaged to fifth defend- 
ant,.3) fares Sevoor.and Kolothur villages 
are concerned,. The fifth defendant obtained 
decrees on his‘mortgages without making 
the plaintiff & party and himeelf purchased 
the mortgaged properties in execation, The 
plaintiff then brought the suit, Original Suit | 
No. 6 of 1913, making the prior mortgagee ` 
purcpaser a party. '(Gfth defendant) and- 
obtained a decree for sala subjest to the prior 
xnorügage, The preliminary. decres,. dated 
18th August 1913, directed the defyndants - 
(inel, ing tho. fifth defendant) to pay the 
‘amuaut due-to the. plaintiff and the final’ 
deoree: dirested a. sale. On 22nd January.. 
1918, the fifch- defendant. deposited the 
ém unt due to the: plainti 
and: sought to redeem. his mortgage. Notice 
of this..application.was.servad on the-plaintiff: 
who: appsared on Sth. February 1918 aud-' 
resiited’ the applieation, The Subordinate 
Jadga , has.dismisssd, the applisation., No. 
authority has bean sited by the Subordinate. » 

“Judge, or bsfore us, to support his statement 
that the prior mortgages, who is also a 
purehasor of the equity of redemption, oannot 
redeem’. the puisne: mortyage without his 
consent. At оде stage of the argument Mr, 
Ganapathy Iyer contended that the prior 
mortgagee purshased nothiog by his рагэпаве 
and raliad on 82varaman Oksity v. Kappumuthu 
Onetty (2) and Ponnambalg | Oheliy v. Muthu- 
* ‘sami Pillai (3). Bat he,afterwards, haviag. ' 
first eoncadei that (1) à mortgagor can assign: 
his equity of Poser (2) that for suah 
&isignment the conaent o 

neosssary, (3) that япон assigamoent may ba: 


(2) 18 M. L, J. 72, 
(3) 17 Ind, Cas, 291; (1912), М. W. N. 1119; 23 M. 
L] т, 3. E 
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by private transfer or by aal» in Court-austion 
and (4) that the salo in Court-austion may ba 
in exasution of А monay-decree, ог 
of any other decree, als» eoncedad that the 
prior mortgagee purchaser may be entitled 
to redeam. indeed, it is well-settled that 
all that is meant by the proposition that 
the position of a puisne morigagee із not 
affected by the suit, decrae and sale in execu. 
tion at the instanca of a prior mortgagee 
who has not msde the paisna mortgagee a 
party to -his 5016 is, that the former rataics 
at his option both the remedies whieh 
were available to him before such a suit 


, viz, (1) to redeem the prior mortgage and 


to sell the properties for the amount due 


* on both the mortgages, and (2) to sell the 


property subjeet to the first mortgage,—see 
Mulla Veetil v, Achuthan Nair (4), Ohinnu 
Pillai v. Venkatasamy OhstHar (5), and Het 
Ram v, Shadi Ram (1), and it wasnever laid 
down that the mortgagor’s equity of redemp: 
tion does not pass to the purchaser, who in 
also prior mortgagee, merely because the 
puisne mortgages was not made a party, 
' The sentenssin Fonnambala Ohettt v. Mathu- 


‘samt Рт (8), taken with the eontext, doas 


` not support the respondent. 


The respondent/a Vakil then contended that 
he is firat entitlad to redeem the prior mort. 
gage and then only the fifth defendant ean 
redeem him. In view of the ӣвзгөз he was 
aontent to obiain in this ease, it is doubtful 
if he san now redeem the prior mortgagee, 


- But, éven if it- is permissible to him to do 


во, the aciual formality nead not be gona 
through. The effest, of granting the appel- 


.lant's prayer is as it the respondent pays 


a certain amount to the appellant for redemp- 
tion of.the prior- mortgage and the appellant 
returns the sid amounts: plus the amoant 
due on the gesond mortgage for redemption 
of both the mortgagas Apart from thie, 
there _is no rea.on.to suppor: the proposition 
that the redemption by, а puisne mortgagee 
.of a prior mortgage is & condition presedent 

the exercise of' tha rightof redemption 


x 


(4) 9 Ind. Саз. 513; 21 M.. L.; J. 213; (1911) 1 M, 
W.N. 165: 9 M. L. T, 431, 

(5) 84 Ind, Cds. 627; 40 М. 77; 82 M. L, J 847, 
(1916) 1M. W. №, 245; 13 M: an = 21T. 
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of the puisne mortgage itself, by an assignee 
of the mortgagor's equity of redemption.. 
appeal is, therefore, allowed, р 
The respondent now says that he is not 
willing that the fifth defendant should 
redeem his mortgage exeept as to 2/7ths 


share in Sevoor and Kolathur whish can be 
done by paying the proportionate part of the. 


mortgage-amount that may be chargeable 
on 2/7ths share of these villages. .Te appel- 
lant, though he has deposited the whole amount 


“`. due to the respandent, is agresable to this 


course. In my opinion, as the respondent 
has resisted the appellant’s patition and has 
not atated ‘his willingness on 5th February 
: 1918, heis entitled to interest only up to 
that date, The part of the mortgage- amount 
due to the plaintiff proportional to 2/7ths 
share, of Sevoorand Kolathur will now be 
ascertained and the respondent will draw. tha 
amount so settled. The balanse of the appel- 
lant/s deposit will be returned to-him. The 
9/7ihs share of Sevoor and Kolathur will be 


declared free of the mortgage of the plaintiff. - 


The plaintiff will be parmitted to draw the 
amount deposited by him on 24th January 
1918. As it does not appear that the notice 
of thia deposit was served on the eppellant 
earlier than 5th February 1918, the res. 
pondent.is not entitled to interest on the 
amount deposited by him to that date and 


is not, in any event, entitled to interest after: 


that date. The respondent will bear the 
costs of the appellant in this Court. Each 
party is to. bear his own costs in the Court 
below, The ease will ba remitted -to the 
Court below for ascertaining .the amount 
mentioned supra, . : . 

V. N., Y. 

W.G. А. S 

: Appeal allawed and case.remitted, 
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Е November 13, 1929, 
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Mr, Justice Walsh. 
RAM SARUP анр orgERS—DRGREE-HOLDERS 
—APPELLANTS 
. E versus 
NARAIN DAS—JupaMENT-DEBTOR — 
^. ^  . RESPONDENT. 
Huecution of -decree—Preliminary | mortgage«decraa 


. INDIAN OASES. 


The 


- passing of the order under appeal. 


U [1922 


for sale—Decree wrongly. passed against -degeased 


defendant—Decree, absolute, passed against representa. . 


tive of deceased—Decree, absolute, emecution of. ' 


P. obtained an ex parte preliminary decree for sale 
on a mortgage in April 1920 against several defend. 
ants, influding A, and B. In November 1920 he 
applied to the Court to prepare a decree absolute, 
and in his application asserted that some of the 
defendants had died, among whom was Bi, who had 
died between the above dates, in respsob of whom 
he stated that his legal representative was A, 


- already on the record in his personal capacity. The 
Court, on the same date, without the issue of notice. . 
of the application either to A, or to the persons 


named as the legal repesentatives ofthe other 
deceased defendants, passed a decree absolute for 
sale in which А. appeared both in‘ his, personal 
capacity and as representing B, In January 
1921 P applied for execution, whereupon A, objected 
‘and alleged, that the decree was incapable of execu- 
tion on the ground that В, had idied prior to the 
passing of the preliminary decree. He also applied 
to have that decree set aside under О. [X,r.°13 of 


the Oivil Procedure Code in which he definitely ' 


alleged that B. had died in 1919. 
application, 
the Court proceeded with the objection of А to 


the execution of the decree of November 


May 


1920, ° 


This > 
however, was dismissed Thereafter, 


and, after recording evidence, found that B. had 


died in May .1919, 
decree was a nullity and could not be 
өхөопИОп, On appeal to the High Oourt 
yP: 


and finally held that the 


Held, that the Execution Court was bound by the : 
terms of the final decree; that that decree was nota ' 


nullity, ав it was not passed against a. deceased 


' person, but against A® as the legal representative 


of B, who had died pendente lite; that the fact that, 
that decree was based upon a preliminary decree 


which had been wrongly passed against deceased: 


defendant and without proper notice to, A. although, 
good reasons for setting it aside, were not good 
reasons in law for treating itas a nullity, or for 


put. in, 


refugingMo execute it according to its terms, Гр. 947, ° 


cols, 1 Ф 2,j : 


First appaal from an order of the Seaond 
Additional Subordirfate Judge of Aligarb, 


. Mr. Panna Lal, for the Appellants. 


Mr. M. L. Agarwala, for the Respondent. 


* 4 . 
JUDGMENT,—This is а deeree.holder's 
appeal in an exesyticn matter. 
questions. of law have ‘been raised on both 
sides, for the determination of which it is 
. e ? А . 
necessary to examine carefully and in detail 


the proceedings of the ‘Court below from the. 


date of the insti&ution of the suit to the 
The 
suit was опе on а mortgage. It was institut. 
ad on the 12th of December 1916 and there 


Teehnical . : ^ 


- was one Zahiri Mal. 
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were &.large' number of defendants. The 


: else came,‘befora the Trial Oourt оп. the 


2nd of Marsh 1917, when it was found that 


only one. defendant, named Nanho, had. 


entered an appearanse.: Servica on all the 
other.defendants was found to have beou 
sufficient and‘an order was passed that the 
‘hearing ‘of the suit would continue ев parte 
as against all thes» other defendants. 
Nanbu applied for time, and. it appsara that 
the hearing of ‘the auit was eonsiderably 
delayed on this man’s applisation. We are told 
that the reason for this was: that Nanha. 
‘waa absent on field serviee, but we ‘are 
not really eonserned with the reason for 
the delay. It is soffisient for us to -noto 
that a preliminary desres for sale under 
the provisions of O. XXXIV, r. 4, of the 
‘Oode of Oivil Procedure was finally passed on 
the 8th of April 1920,:the date fixed for 
‘payment being the 8th of October of the 
same year. ‘On the 8th.of Novemter 1920 
the desree-holdera presented an apolisation 


‘aking the Uourt to prepare a decree ab. 


‘solute for sale under О. XXXIV, r. 5, of the 
Code of Civil.Proeedure. They resited the ne- 
cessary fast that no payment had been 
made under the preliminary deares. They 
went on ‘to assert that ‘thres judgment. 
‘debtors named іп the applieation had died 
‘in ‘the ‘interval sinceghe passing of ‘the 
preliminary deoree of the 8th of April 
1920, The names of-two of these persona 
‘and. the proceedings taken in respect of 
them are, no aoncarn of outs at present, 
The third judgment-débtor, alleged to:have 
died in the intervel, between the 8th of 
April and ‘the 8th. of November 1920, 
in. respect of this 
man ‘it wes stated in the з -desreesholders’ 
application that’ his legal representative 
was Narain Das, alreafly impleaded.on the 
resord as a defendant in his personal 
capacity. There ought. to have been в 
formal prayer that the legal representatives 
of the other two:deeeásed judgment-debtors 
or defendant should be brought оп to the 
resbrd and that<an entry- ba made бп the 
record that Narain: Das is now impleaded 
as the legal representative of the estate of 
Zahiri Mal, as well, as in ‘his personal 
capacity. As ‘a matter of faot, the. only 
prayer їп. ‘the: ‘applieation was that the 
names of ithe :déceased defendants be ré. 
moved" from ‘the record: and а ` final ‘decree 
60 | 
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passed against other defendants. Thig 
applisation of the 8th of November 1920 
was supported -by, affidavit but the Oourt 
did not oause notices of the application to 
issue either to Narain Dag or to thé 
persons named as the legal representatives 
of the other deeeased defendants. Appar- 
ently,.the Oourt asted upon ап іпозггзоё 
and misleading .offica report, in which it 
was stated that the legal representatives 
of the deceased defendants named in an 
affidavit "are already on the resord On 
the strength of this report the Oourt caused 
to be passed, on that very same date, 
namely; the 8th of November 1920, a 
desree absolute for sale. In this desrae 
Na:ain -Das appears as a judgmont-debtor 
both in his personal aapacity and as re. 
presenting the estate of the deceased йв. 
fondant, Zahiri Mal. 

On the -17th of January 1921 tha 
deeree-holders applied for execution of thia 
final deeree, апі onthe 18th of February 
in 
which he alleged that Zahiri Mal had 
died prior to the passing of the prelimi- 
nary deéree on the 8th of April 1920 and 


_sontended that the deeree, as itstands, 


is ineapable of execution, His prayer was 
that the application for execution iade 
by the decree-holders may be struck off. 
In his applisation to the Court Narain 
Das does поё. вау that he himaelf is not, 
in fact, а proper person to ba brought 
on ‘to the resord as the legal representative 
of the estate of Zahiri Mal, or suggest 
avy .other person or persons as:the proper 


legal representatives of the.said-defendant’s 


estate. Further, on that same dato, namely, 
the -28th of February. 1921, Narain Das 
presented another application to the Court, 
This waa that the ea parie decree of the 
8th of April 1920, that is to say, Ње 
preliminary decree for sale, should be zet 
aside.under О. IX, r. 18 of the Oode 
of Oivil Prosedure. 16 is not slear why 
he did not apply to hava the final 
deorge:of the 8th of November 1920, which 
was also .ez parte ав against him, set asides 
but. the application on the reeord relates 
only .to the preliminary decree. In this 
application it.. was definitely alleged that 
Zahiri. Mal had died on the 28thof May 
1919. The Oourt disposed of the appli- 
eition. фу an order of ће 27th of June 
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1921, It is xot necessary for us to'ariti- 
eisa that: order, hut there: вап ba no doubt 
as to its meaning and effect, ~The Jourt 


noted that in the month of February 1917: 


Zahiri Mal had bean personally served 
with notice of the suit. It took up the 
position, that Zahiri Mal having admittedly. 
died. on some subsequent date, the burden 
of proving the date ofhis, death was oa 
the: party whieh asserted that death to 
have ossurred prior to the 8th of April 
1920. : It went on to- note that Narain 
Das had laid no ‘evidense before 
prove the allegation that. Zahiri Mal had 
died: оп the 28th -f May 1919, or was 
dead when’ the preliminary decree was 
passed on the 8th of April 1920. On 
this ground. it dismissed the application 
of Narain Das to have the ex parte deeree 
ses aside. This order is “dated the 27th 
of June 1921, 

Abouta month later, the баи БОБ 
to dispose of tha objection of Narain Das 
to the execution of the final deeree 
of 8th November 1920. In this proaeeding 
it appears ‘to have taken evidenee as to 
the dete of Zahiri Mal’s death and records 
the finding that this . defendant had, in 
fact, died on the 28th of May 1919. Re- 
ferring then to the principles laid down 
in. two reported deeiaions, the Oourt holds, 


not that the preliminary decree of the 
8th of April 1920, whieh it had -already 
refused to set aside, is, in any way, de- 


fective or inoperative; bat thatthe absolute 
decrees of the 8th of November 1920 isa 
nullity and cannot: be put into exesution. 
The formal order passed on this finding is 
that the objection be allowed with costs. 
Against this order the decree-holders have 
appealed and they-have complicated matters 
further by olesting. to implead Narain Das 
alone.. 

. This has ‘obliged 'us to eonsider what 
is the ‘position of the remaining judgment- 
debtors as matters now stand. We find 
. that the  reeord shows traces of some 
intention to proseed with the execution 
against the  judgment-debtors other than 
Narain Das. But on the. 26th of July 
1921,- the day after the order allowing 
the objestion of Narain Das, the Court 
records а note to the effect that the desred= 
holders: are -taking no steps against ‘the 
‘remaining |judgmeni-debiors and, repeats 


it to 
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its opinion tbat! the decree is insapable 
of execution, For these two, reasons "it 
order& the applisation for exesution to be 
Büruak off-withoat the realization. of. “any part 
of the desretal money. 

- The- dgeree-holders, i in their memorándum 
of- appeal to this Court, have expressly taken 
the ground ‘tbat, in any event, the deareó 
under-exeeution gonld not Бе treated as a 
nullity as against . the - judgment debtors 
other than Narain Dae. They would undoubt- 
edly · hava suseeeded upon this. plea if 
théy had impleaded the remaining judg- 
ment-debtors ag respondents to the appeal. 
‘As the вава now stands, we sball have to 
leave it to them to take action by way of 
a fresh application “for execütion in the 


Court below, whereas, otherwise,: -we 
should have been in a position to direct 
that Court to re-admit the application 


of the 17th of Jannary, 192!, on to its 
pending file and to proceed with 15 according 
to law.. Otherwise we do not sea that 
their failure to implead , tha remaining 
judgment-debtors in this Court affects the . 
position, They have appealed against an 
order allowing the  objestion of Narain 
Das, and none of the remaining judgment- 
debtora -has taken яру objestion to the 
exesutionof the deeree. It must not be 
understood, therefore, that the omission of 
the decres-holders to implead all the 
judgment-debtors as: respondents to this 
appeal leaves in, existense -any order 
having tke effest of res judicata so as to 
prevent the execution of this desree 
agaigst the jodgment-debtors other than 
Narain Das, upon a fresh application being 
made, 

Ав & matter of fast the Court. below 
was not only elearly in érror, in our opinion, 
if it intended to hdid, though we are not 
certain that 16 did so intend, that the 
decree was incapable of exesution against 
the judgment-da6tors other than Narain 
Das ; but it *was also‘ in errorin holding that 
the desree was igeapable of execution 
against Narain Das. Our atténtion ‘thas 
been drawn to several ‘савез bearing оп 
the question of lay dgalt with in the 
judgment under appeal. Тае . саве of thia 
Court, on whieh the Oourt below reliaa, is. 
that of Sripat Narain Вау. Tirbent Misra 
(1). We- have also -been ‘referred .to 
: (1) 46:Ind, Cas, 21, 40'A, 423; 16:A. L, J. 857, 


Vel LXIX) _ © 
аван v Pftupo вант, : 
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decisions of this Court reported as Qutub 


Ali ч. Dwarka Das (2) and Imam ud din. 
v. Sadarat Rai. (3). There i is also a'decision of | 


their Lordships ‘of tlie'Privy Couneil in 


the cass’ of Ra’ Ohunder Sen v. Ganga Dat 


Seal (4) whioh has been zelied upon on 
bahalf of Narain Das.” What distinguishes 
the ` case’ now’ ' before us from all these, is 
the plain * faat " that the "^desree sought 
© be: exeerited, n&mely,. the final dearee 

' the 8th" of November ` 1920, was not 
a againat Any deseassd ре: вор. Tho 
desree, -as ‘it sianda, is: agains} Narain 
Das personally end Narain Das as 
raspraszatative of the’ deceased dcfandant, 
Zihiri Mal. It may be that, in 
passing this deeres» on the 8ihof Novambsr 
1920, the Trial Oourt ested hastily. and 
upon ап affidavitin which an essential fact 
was incorrectly stated. We have suggested 
in our review of the facts ‘that the Trial 
Court was misled by an insomplete and 
inascurate office report, It may well 
be that an application by Narain Das, to 


havé this final desree of the 8th of November ` 


.1920, set aside as against him, would have 
been: & very difficult application for the 
deeree.ho]ders to resist. . The fact remains 
that no sush applisation was ever made 
and. that the attempt made by Narain Das 
to achieve this same purpose indireetly by 
getting the preliminary® decree “of the 8th 
of April: 1920 set aside, was, rightly or 
‘wrongly, defeated by the Oourt’s order of 
fhe 27th of June 1921, The exeontiori 
‘Court’ is bound by the terms of the final 
,deéree. 
*upon in argument only lay down thie 
prinoiple that if ‘the decree is against a 
‘person who waa dead on the date on whieh 
the decree was passed, the execution Court 
is: entitled to go into the quéstion of the 
death of the defendant eoncerned, and, if 
satisfied that the deeree waa passed against 
a dead person, to treat it aga nullity so far 
as "that deeeased person. ів sonsernpd, What 
we are asked to do here iato treatas a 
mullity & final deeree fdr sale which was not 
passed against а deceased person, but against 
the respondent Narain Das as the, legal 
9! e 


б (2) ACW. N. (1904) 44. "X. 

(8) Sind. Oas. 897, 7 А. L, J. 228,82 A. 301. 
' (4; 810,487; 1А. L, J, 145; 8 .0, W. М. 442; 81 T; 
A. T1514 M; L. J. 147) 8 Sar.-P, O4. 628 (P,.0,).« 
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representative of the estate ‘of Е Е 
defendant, : Zahiri: Ма], who had . died 
pendente. : dite. - ‘The’ grounds upon whish ‘tho 
Coirt*below ‘was -asked to ignore "the terms | 
of. this final deeree wore. that it was based. 
upon . a--preliminary. desvee. which had bean“ 
wrongly passed against a deceased defendant, 
dnd that the said final decree itself had ‘been - 
based "upon, an incorrest affidavit of fasts 
and without, proper noties to the judgment- - 
dabtor , principally concerned, namely, the 
objestor, Narain Das. . These may be good 
reasons- for Setting sside the deeres of the 
8th of Noversber 1920; but they are not 
good reaBons in law for treating ib as а 
“nullity or refusing .to execute it aecording 
to its terms. For these reasons we allow 
this appeal and set aside the order under 


appeal. The record will go. bask to the 
Court below. and it. will ba for the 
decrea-holgers to make sueh application 
as “they think proper for the further 
execution of the  deoree, . They are 
. entitled to their- возів as against 
Narain Das. in this Oourt and in the 
Court below. ; 


OW С.А, . 
oe d Appeal allowed, 


‘PATNA HIGH COURT. 
Lerreas Patent Аррпаг, No, 1 or 1922. 
July 25, 1924. : 
Present : — Sir Dawson Miller, Кт., 
Chief Justice and Јовіїве, Sir В, К. 
Mallick, Кт, 
Musammat SARBAN—Dzranpawr 
, —— APPELLANT 
versus 
PHUDO SAHU Амр ТИЕ ЛА РИ 
-—RASPON DENTS, 


Easement—Right to use of water — Mesentialer-: Water 


not flowing in defined channel—Right of land owner 


to collect-—Discharge on neighbour's 
tenement, owner of, position of. 


land —Bervient 


-Before the. right . to the-use of water oan he the 
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subject ofan ‘easement by prescription or grant, it 
must be shown that thé water flowed thiough a 
defined and permanent channel. [p. 961, col, 1.] 
Every land owner has a natural right to collect 
and retain upon his own land the surface water not 
flowing in a defined channel and put it to such 
use ashe may desire, He may allow it to flow 
away in the usual course of nature upon the lower 
lands of his neighbour and cannot be bound to 
prevent it from doing so. He cannot do this, 
however, by an artificial diséharge upon his neigh- 
bour’s land unless he has acquired an easement which 
his neighbour is bound to submit to. [p. 950, col. 2.] 


. Where a person acquires an easement to discharge 
water upon the land of another, the owner of the 
Servient tenement acquires no reciprocal rights ав 
against the owner of the dominant tenement with 
régard to the flow of surface water, that is, water 
not passing through a defined channel The owner 
of the servient tenement cannot compel the owner 
of the dominant tenement to continue the exercise 
of his right even where that right has been exercised 
uninterruptedly for over 20 years and even if its 
exercise should be beneficial to the servient tene- 
ment. Гр, 950, col, 2.] 

_ Arkwright v. Gell, (1839) 5 M. & W. 203: 2 H. & H. 
17; 8 L, J. Ex. 201; 62 R. В. 671; 151 E. В. 87, Mason 
v. Shrewsbury 8" Hereford Ry, Оо. (1871) 6 Q B. 578; 
40 І, J. Q. B. 293, 26 L. T. 289; 20 W. В. 14, Khoor- 
shed Hossein v. Teknarain Singh, 2 О. L. В, 141, Altaf- 
uddin Chowdhry v. Aso Khadem, 20 Ind. Cas, 316; 18 
C. L. J. 131; 17 О. W, N. 1066, referred to. — — 

Ramessur Persad Narain Singh v, Koonj Behary 
Patiuk, 40. 688; GI A, 33; 3 баг. P. О, J 856; 3 Ind, 
Jur. 179; 2 Shome І, В. 194; 2 Ind. Dec. (N, в,) 402, 
distinguished, г 

Letters Patent Appeal against a judgment 
of Mr. Justice Bucknill, dated the 18th 
December 1921, reported as 65 1nd. Cas. 84. 

Messrs, N. О. Sinha and J. Prasad, for the 
Appellant, Р 

Messrs. Ahmad and 8. Das, for the Бев. 
pondent. 


JUDGMENT. 

Mitier, O. J.—Thisi8an appeal by the 
defendant under the Letters Patent against a 
desision of Mr. Jüstice:Bueknill, dated the 
18th December 1921, 

Thé suit wad instituted by the plaintiffs as 
proprietors of Jagir Ham Kishna Subedar 
elaiming a prescriptive right to irrigate their 
lands from the surfase water flowing from the 
defendant’s field which have been bunded up 
and collects a considerable quantity of surface 
water during the rainy season, They also 
olaimed‘an injunction restraining the defendant 


`. Жеб eutting the southern Dahd'of her land ‘at 


any placé whatsoever for the'purpose of drain- 
ing off the water which acoumnlates on the 
north side o£-the.bund, · In:ordet *o-apprediate 
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the points in dispute it is necessary shortly · 
to indicate the position of the .plaintiffe’ and 
defendant's land ` respectively and that of 
other -adjoining holders, The plaintiffs’ 
field in ‘which-the water aecumulates is, 
roughly, square in shape, On_ the north 
and south boundaries there are bunds 
which have been in existence for many 
‘years. Onthe eastand westrides there are 
also ridges or addas of less height then the 
bunds, Immediately south of the defend. 
ant’s field is the land of Mr. Grant, who ia 
not а party to this suit. Immediately to the 
west of the defendant's field is the land of. 
Dip Narain, whs slso is not a party to this euit. 
South of Dip Narain's land and west ofthat 
of Mr. Grant lies the plaintiffs’ land whieh is 
accordingly situated to the south-west of that 
of the defendant. The whole of the land slopes 
generally from the north-east to the south. 
west, that of the defendant being higher 
than that of the plaintiffs or of the other 
persons just mentioned. To the northward 
and eastward the land is still higher ande the 
surface water flows generally in a south» 
westerly direction, Тһе origin of these bunds 
which lie on the defendant’s land does not 
appear from the evidence, but it has been ag- 
sumed that thenorthern bund was erested many 
years ago in order to divert the water flow: 
ing down towards the defendant’s land whilst 
that to thesouth was no doubt erected in 
order to retain the water. the flow of whieh 
was eontrolled by an opening in the northern 
extremity of the eastern adda, -By inserting 
a hollowed palm trunk through the adda in 
this position the water can be allowed t4 
flow in or ean ba kept out at will provided 
it does not rise. above the height of the eastern 
айда. lt appears that there is a dip in the ` 
defendant’s-land to the southward, the lowest 
level being somewhere about the middle of 
the southern bund, Towards the eastern 
end of that bund, whieh is where the land ia 
& little higher tHgn in the eaütre, there is a 
outting through the’ bund whereby the water, 
when it accumulates and rises to that point, 
eseapes to the southward and flows in a 
south westerly direstion over Mr, Grant's 
land and it is poBsihle apd perhaps probable 
that some of it eventually finds its way on to 
the land of the plaintiffs, Before the water 
rises, however, .to this level soie of it 
eseapes over the western adda of the plaint- 


19° field and flows’ aérosd ‘the land of Dip- 
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Narain to the westward and eventually finds 
its way over. the surface on to the. plaintiffs’ 
land. In the north-eastern  eorner of the 
plaintiffs’ land south of that of Vip Narain 
and south-weat of that of the defendant there 
is a tank belonging to the plaintiffs’ which 
has been in use for many years and in which 
they collest the surface water for the purposes 
of irrigation, . Through the north-western 
corner of the plaintiffs’ tank there is а cutting 
through whieh water isallowed to flow into the 
tank. The water thus accumulated by the 
plaintiffs, no: doubt, ineludes some of the 

. surplus water which flows aeross the western 
adda of the defendant's land on to the land 
of Dip Narain and eventually into the plaint- 
її?а tank. Itis found,as a fact, by the 
lower Appellate Court, by which finding we 
are bound, that the water eseaping from the 
defendant's land is water not flowing in any 
ohannel but flowing over the surface and ulti- 
mately finding its way into the land of Dip 
Narain and thenca into the. plaintiffs’ tank 
whente it flows out into the plaintiffs’ land 
after over resshing the banks of the tank. 
It appears that the defendant has cut a 
sesond opeping somewhere about the middle 
of the southern bund whereby the water, 
instead of acsumulating on her land and 
flowing eventually on to that of the plaintiff, 
how escapeson to the land of Mr, Grant so 
that the plaintiffs’ supply from this souree 
has been ent off, 

In the year 1877, or shortly before, it 
appears that the defendant's predecessor cut 
an opening through the bund in about the 
same position as that which is now eorfi- 
plained of, This opening was subsequently 
filled up by Mr. Grant’s predecessor and by 
the predecessor of the plaintiffs, А suit 
was thereupon instituted in tha? year by 
the predecessors of the present defendant 


against the predecessors of the present plaint- 


iffs and Mr. Grant olaimigg damages and 
an injunetion to/restrain jhem from filling 


up the cutting whieh he had made, The plaint- . 


iff in that suit rested his ‘case upon а pres- 
sriptive right to discharge the water aceumu. 
lated on his land on to the land of Mr. Grant 
and one of the issues 4n the ease was whether 
the plaintiff in that suit kad acquired sueh a 
prescriptive right, The defense set up by the 
present plaintiffs’ predecessor, e as far aS san be 
gathered from the judgments of the Мапа, 
who tried the suit in 1877, and of the Distriot 
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Judge, before whom it went on appeal in 1878, 
appears to have been that there never was & 
cutting through that part of the bund 
and consequently it was never filled up 
by the defendants, The Mansif found 
as a fact thatthe passage had existed in 
that spot for more than 30 yeara and for 
this reaton came to the sonclusion that 
the plaintiff had a pressriptive right to keep 
that passage open. On appeal the learned 
District Judge found that the passage in 
question had not been in existence for any 
length of time but had been recently ent 
and that the plaintiff in that suit had not 
asquired the presoriptive right upon whieh. 
his oldim was founded. He  aesordingly 
dismissed the suit, 

In the present case the learned Munsif 
before whom the case came for trial, found 
thet the plaintiffs had acquired by preserip- 
lion в right to receive the overflow of 
water from the defendant’s land and that 
the defendant eould not interfere with that 
right by outting the bund in the middle 
and granted в permanent injunetion restrain- 
ing the defendant from entting the bund. 
He further was of opinion that the rights 
of the parties were coneluded by the previous 
jedgment of 1878 to which I have referred 
above. 

The learned Subordinate Judge, before 
whom the case came on appeal, eonsidered 
that the plaintiffs sould asquire no prescrip. 
tive right in the eireumstances proved, as 
it was really a case of a servient tenement 
slaiming an easement against the owner of 
the dominant tenement. He further consider- 
ed that, although the plaintiffs’ tank may have 
been in existenee for over 20 years, the 
plaintiffs could acquire no preseriptive right 
to the surplus surfaee water which did not 
flow through any defined channel upon the 
defendant's land to their tank, ‘The learned 
Subordinate Judge, further, whilst stating 
that no eontention as to res judicata had been 
argued before him, pointed out that the 
question whether the predeeessor of the 
plaintiffs had any right of easement was not 
the subjeet-matter of the ‘previous suit and 
was not desided therein. He aseordingly 
allowed the appsal and dismissed the claim, 

A second appeal was preferred by the 
plaintiff to this Oourt and was heard before 
Mr. Justice Bueknill, He was of opinion 
that the defendant was “estopped by the 
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‘decision in, “the previous suit from putting 
"forward the, defence -that she was entitled 
' to соб the bund as she pleased and that this 

consluded . the matter. He was. farther , of 

-opinion -. that. the deeision of the Judicial 

Committee in Ramessur Persad Narain Singh 

Ж. Kooni . .Behary Pattuk.(1) laid down -a 

prineiple which was applicable to the fasts 

‘of the present ease and that a grant might 

‘be ‘presumed in favour of the plaintiffs to the 

right to khe. surplus water flowing оп to the 

plaintiffs’ land from that of the defendants. 

‘From this decision the :preeent appeal is 
_ brought. 

. Two points have been argued before us on 

bebalf of tke appellant, first; that the previous 

deoision cannot aob ав res judicata in the. 
present case and, secondly, that оп the 
fasts found by the learned Subordinate Judge, 
the plaintiffs sould acquire no right of ease: 
ment such aa they elaimed. With regard to 
the firat point the question for determination 
and, the only question whish was desided in 
the previous suit was, thatthe presen! defend- 
_ant or rather her predecessor at that time, 
had: acquired по prescriptive . right . to 
discharge the overflow of water feom her 
land through a cuttingin the middle of the 
bund on to the land of Mr. Grant and, there- 
fore, sould not maintain a anit for damagea 
against the predseessors of the present 
plaintiffs or Mr. Grant for filling up the 
outting which she had no right to make, The 
question whether or not the ‘present 
plaintiffs had aequired by. presaripiion the, 
right to a flow of water from the defendant's. 
laud was, not decided in that. guit. All that 
was decided: was that the defendant had not 
at that time aequired. tha prescriptive right 
upon which the claim for damages was 
based. 1f the defendant with the eonsent. 
of Mr. Grant should make.a cutting through 
the middle of the bund во as to let-the water 
flow on to the laiter's land it is difficult to see 
how anything . decided in the previous suit 
would give the plaintiffs any right to objeot. 

Mr. Grant is not & party to the present stit 

and we are поё called upon to deside what 

the rights as between the ‘defendant and 

Mr, Grant may be, and it seems to me clear 

that 
astion, , merely besause the rights of & third 
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. bound to submit to. 


the plaintiffs sould not maintain. an` 
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the 


` party may possibly ave been infringed’ Ix 


so far ав the suit is based. upon any question; 


-of res judicata I think it must fail, ` 


With regard to the sesond point alo mist. 
be remembered that no question arises in thie’ 
ease of water flowing in any defined channel 
either- natural or artificial: from the -Jand 
of the defendant to that of the :plaintiffe. 
The right slaimed is that to the. surface 


water colleated for a time upon the defendant’s: ~ 


land and after reaching a- eertain height 
allowed to essape not by any defined or 
permanent shannelor water sourse but over, 
the surface of the neighbouring land of ` 
Dip- Narain and: thence -on- to the land of 
the plaintiffs. f think it ‘may -be coneeded 
that every land owner bas a natural right 
to colles&, and retain upon his own. land 
the eurfaee water not flowing in a defined 
channel and, put 16. to sueh use as he 
may , desire. .He- may also allow it to 
flow away in the usual course of nature upon 
the lower lands of his neighbour and eannot : 
be ‘bound to prevent it from ao doing.: He can- 
not do this, however, by au artifical discharge 
xipon- his neighbours’ land nnless he. has 
aequired.an easement whieh his neighbour is 
If -he should acquire 
such an easement the owner of the servient 
tenoment arquiras no resiproeal rights- ВВ 
against .the owner of the dominant tenes. . 
ment with regard to the flow of surface 
water, that is, water not passing through 
& defined анне The owner of the 
gervient tenement eannot compel the- owner 
of the dominant. tenement to. sontinue {Ве 
exereise of his right even where that right 
‘has been exeroised. uninterruptedly for over 
20 years and even if its exereise should - be 
benefeial’ to — the . servient- tenement. See 
Arkwright v. Gell (2), Macon v. - ^hrewsbury 
and Hereford Ry. Оо. (3) and Khoorshed Hossein 
v.. Teknaroin, Singh | (4). Tbe indian: 


- Hasemen}s Act of 1882 whieh, however, does 


not apply: to this’ Province, also reeognises 


^ this prineiple oe to eertain restrictions 


as;bo notice. In the present ease it appears, 
to me that the defendent bad either aquired 
an easement to allew the surplus water accu- 
mulated on her land to discharge ор. ёо the 


эр (1839) 5 М. & W. 208; 2 Hi &Н, Yn 8L. I. Ex, 


; 301; 62 R. R. 6717151 E. B87, | 


1) 4 О.- 683; 61. Av 88; 8: Sar. BO, J, ‘806; 8 Ind 
ex 179; 2 Shame L, В. 194 2.Ind.- Ро, (N. в.) -402 
P' QJ. 


(8) (1871) 6-Q. B? 578; 101. 1. Q- 3. 298; 26: Lu T 
289520. W. RIA gt 
(4) 2 C. L, В. 14). 
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land of Dip. Narain and eventually on to that 
of the plaintiffs or the water flowed there in 
the ordinary Gourse- of nature. . Іп either 
баве the plaintiffs bave no “right of com- 
plaint if the defendant should eease to exer- 
sise that right or ‘to interfere with the 
Surface water: ascamulating on her land во 
as to -prevent - the surplus flowing in the 
direction in whieh it previously flowed. 
Ifthe defendant has asquired. an easement 
she cannot be sompelled to өхөгөієе it, 
In fact the evidence shows that the. inflow 
of -water on to the defendant's land ean be 
controlled at will, at all events until it 
rises so high as to flow over the adda or 
ridge-on the eastern side. 
hand, the water ‘flows naturally over the 
defeudent's land towards that оё: the 
plaintiffs it: is | surface water not flowing 
‘through a-deficed ‘or. permanent ‘hannel 
and -the: defendant gan~ accumulate: it: and 
ase it. for her. own  purpóss or allow it 
to flow. ‘away as she may ehoose. ` [f she 
Suts’an ‘opening throngh the bund and lets 
dt escape in that way by artifisial means the > 
only - percon who eould object is the owner 
cof tha laid on to which it so flows and 
not the plaintiffs оп to whose land it does 
not flow. І. think it must be taken as 
settled law that before- the right to the 
1156 of water" “бап be tbe  subjeet of an 
easement : -by preseription or .grant it must 
be water fliwing through a defined and 
permanent channel. In the case of Rawessur 


-Persad Narain Singh v. Koonj Behary Patiuk (1) 


‘relied ‘upon by the learned Judge, whose 
‘desison: is now under appeal, the faote were 
‘entirely. different. “In that case the right 
claimed was aright to water flowing through 
an artificial water ourse from опа tank 
оп the defendant's land te another tank 
on. the boundaries “©? the plaintiffe’ 
"defendant's land and thenee.earriod by several 
channels to the plaintiffe’ land for the 
¿purpose of irrigation. This osnstruction had 
:heeriin use for a great number of years when 
the defendant obstrusted the water ehannel 
‘ahd diverted.the sourse of the water which 
otherwise would have flown into the tank 
from whieh the plaintiff's lands were 
irrigated. In my .ppinion that decision was 
no authority for the proposition now con. 
tended for. In that sase the question for 
‚ deaision was. whether the plaintiff could 
-aequire by dogg: user an indefeasible right 
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to the surplus water flowing from’ & reservoir 
on the defendant's land through -a perms- 
rent ‘artificial water-coursa to a smaller 
tank at а lower level “on the eonfines of the 
plaintiffs land from which the plaintiff 
had from time imemorial irrigated his own 
lands, It was found that the tanks and 
‘water-eotirses were of a psrmanent nature 
indieating that a ‘permanent. and connected 
system of irrigation for what were then 
the plaintiffs’ and defendant's mausas bene- 
fisial to both was by these means provided, 
and the faet that the “lower reservoir was 
built mainly on the defendant's land 
led irresistibly to the conclusion that it 
was constructed by, or with the sonsent 
` of, the then owner of that mauza, and it 
‘was evident from its situation that its main, 
if not only, use was to stora water for the 
convenient irrigation of the plaintiff's 
mauzas. It was proved that the water 
had been’ used in this manner for irrigat- 
ing the plaintiffs’ mausas from а time 
beyond living memory. It appeared to their 
Lordships - that -from all these fasts в 
presumption fairly arose that the enjoyment 
had an origin which conferred aright. 

Inthe present case it seems to me that 
the essential features from which a grant or 
arrangement whereby the right claimed 
may be presumed to rest’ in some legal 
origin ‘are abaent. There із no permanent 
ehannel, artiGcial or otherwise, or indeed a 
defined ehannel of any sort eonduoting 
„һә :oveiüow of water from the defend. 
anf/'a. land to that of the plaintiffs’, The 
- overflow is nót eontrolled or directed in 
any particular course. It escapes in the first 
‘instanee on to Dip Narain's land and thence 
flows over the eurfaee in such direction as 
-the Латв of gravity in the present state 
.of the land may dictate. If Dip Narain 
: should ereet а tank and intercept it, or 
-divert it by eonstrusting channels to irrigate 
his land I apprehend he would be within 
his rights in so doing. The fast that the 
-overfiow from the defendants land helps to 
fill the plaintiff's tank is & purely fortuitous 
cireumctanos depending parly .upon the 
acqniessenca of Dip Narain and partly 
upon that of the defendant who can eon- 
' ‘trol the inflow of water upon her own land 
to the extent already mentioned. The facts 
"of the present ease, appear to me to bring: 
it directly within the prinsiple of the da» 
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cision in Altafuddin Chowdhry v. Aso Khadem 
` (Б) and other eases eite dby the learned Judge, 
. the correctness of which he asknowledged. 
Bat, with great respact fo his opinion, I 
think he failed sufficiently to appreciate 
the fundamental distinstion that exists 
between the elass of cases just mentioned 
and the oase where, as in Ramesur Persad 
Narain Stngh v. Koonj Behary Patiuk (1), 
' a legal origin to:theright claimed шау be 
presumed. In the last mentioned oase- the 
facts pointed irresistibly to one sonclasion, 
namely, that a perm’nent artificial sonstruc- 
tion had been made at some period beyond 
living memory for the very purpose of 
irrigating the lands of which the plaintiff 
was the owner at the date of the anit. 
I ean find nothing in the fasts found in 
the present case whish sould reasonably 
lead to sush a eonelusion, In my opinion 
‘the learned Subordinate Judge rightly 
appreciated and. gave effect to the prineiples 
applisable to the case. I think the appeal 
-should .be allowed, the judgment and 
.desree appealed from should bs set aside 
and the suit dismissed with costs here and 
in each of the Courts below. ` 
MuLLi0E, J.—In this ease the fasts found 
` are as follows: The surface water from 
the hills on the north when it reaches the 
defendant's embankment’ marked plot No. 
195 on the survey map branehes off to 
the east and west. А pipe sonstrosted 
‘out of the trunk of a palm tres has been 
-potin at the eastern end of this embankment 
through which the eastern branch flows into 
the defendant's plot No. 196; the water in 
the western braneh enters Mr. Dip Narain 
: Singh's land plots Nos. 156 and 158 at some 
. point on their northern boundary and flows 
down south and south. west to the lands of the 
plaintiffs, namely, plots Nos, 15?; 158,154, 
and 145. The water from the eastern branch 
^is next ecllected in plot No. 196 by means of 
an embankment on the south marked plot 
No. 197 and ‘ails’ or ridges on the eastern and 
western boundaries. Owing to a depression 
“along the southern embankment the water 
collects there in considerable quantities, At 
' the eastern end of plot No, 197 there is an 
opening whieh lets out the water first into 


- (6) 20 Ind. Cag. 316; 18 0, L, J. 181, 17 0, W, М. 
- 1066, f B 
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the eastern and then to the western parts of 
Mr, Grant’s land, which lies immediately to 


-the south, but when notwithstanding this 


outlet the accumulated water is sufficiently 
high, it flows over the western ridge into Mr. 
Dip Narain’s plot No. 156 and enters the 
plaintiffs’ tank plot No. 154 by ап opening at 
the north-west corner of the tank. In 1877 
the present, defendant's predeeassor brought 
в suit (No. 370 of 1877) against the predeces- 
sor of the plaintiffs and Mr, Grant's predeces- 
вог who were respectively defendant No. 1 
and defendant No, 2 in that suit alleging 
that he had a presoriptive right to discharge 
his surfase water through an opening in the 
middle of the southern embankment and 
olaiming damages against the two defendants ' 
for filling up the opening. That suitfirat 
ended in favour of the plaintiff ina deoree 
whish declared the size ofthe opening whish 
the plaintiff was entitled to maintain but on 
appeal the Diatriet Judge reversed the 
Munsif’s decree and dismissed the suit. 

. In the présent suit the plaintiffs alleg8 ` 
that in 1917 the defendant. who is the 
sucoessor-in-interest of the plaintiff in- the 
former suit, again out an opening in the 
middle of the ombankment and by diverting 
the water whish used to flow into his tank, 
plot No..154, caused damage to the extent 
of Rs. 100. The laintiffs acaordingly 
ask for & deslaration and injunction and 
damages, ^ : 

The Munsif deereed the suit and issued an 
injunction upon the defendant restrainiug 
her from depriving the plaintiffs "of the 
enjoyment of the ourreut of water in the 
bed of the southern bund up ‘to а limit 
of 6 lagas south to north and 6 lagas east to 
west,” 

The Subordimate' Judge having on appeal 
set aside that decree and dismissed the whole 
suit, the plaintiffs. prefer the present sesond 
appeal, А 

Now, the first question that arises is 


` whether the judgment ‘of the District Judge 


in Suit No, 370 of. 1877 eonstitutes res judi. 
caía, In my opinion i-does not. Although 
in that suit the plaintiff alleged that the 


'objest of defendant No. lin filling up the. 


opening was tofill his own tank with the 
Surplus surface water by diverting it west. 
ward and although the Court. found that if 
no opening was шайр in the middle of the 
embankment, the eastern lands of defendant 
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No. 2, and the tank of defendant No. i would 
be denefited, no issuo was either expressly 
or by implication raised as to. the. right 
` of the defendant No. 1 to ‘have the opening 
elosed or as to his right to sompel the plaint- 
iff to discharge his surplus water westward into 
the tankof the plaintiff, No question was direct- 
ly and substantially raised or tried as between 
the plaintiff and defendant No, 1 in that suit 
as to the right of defendant No. 1 to any 
Surplus water at all, All that was decided 
was that as against the defendant No. 2, the 
plaintiff had no prescriptive right to let 
out his water by the newly made opening in 
the middle and that defendant No, 1 by assiat- 
irg defendant No, 2 to block up that opening 
had not sommitted any tort, 

In these eireumstaneem, the learned Sub. 
ordinate Judge was right in holding that the 
decision in Suit No. 370 of 1877 does not 
debar the present defendant from resisting 

"the olsim of the plaintiffs. I agree that 

.the decree in that suit eonferred a right 
проп defendant No, 2 but none upon defend- 
ant No, І. 


The next question is. whether the plaintiffs’ 
euit must fail on the ground of the non- 
joinder of Mr. Dip Narain Singh. Now, it 
seems clear that if a plaintiff cldimean вае: 
ment over the lands of several proprietors, 
one of whom obstructs the easement while 
another adjacant to his land. does not do so, 
then there is no reason why he should seek 
apy relief agsiust the latter, Tha learned 
Subordinate Judge’s view thatan adjadica- 
tion cannot be made in this guit without the 
presence of Mr. Dip Narain Singh “does not 
seem well founded, 

I do not also agree with, the learned 
‘Subordinate Jndge’s view that this isa case 
in which the owner of a servienti tenement is 
seeking to sompel the owner of the dominant 
tenement to sontinue the’ easement for his 
benefit. There is no finding that the defend- 
ant as proprietor of plot No. 196 basa right 


todissharge hia surfaae, «ater on the plaintiffs! : 


land, and the plaintiffs have not been 
shown to ba ibe owners of aservient tene- 
ment in respeet ofan casement enjoyed by the 
defendant. 


But, in my opinion, the ground on whioh 
the plaintifs must féilseoms to be this, 
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The water is surfase water, the defendant 
has a perfect right to do what she pleases 
with it, the plaintiffs can have no right to 
the water accumulated within ber land unless 
they ean establish a grant or contract. The 
defendant may be liable in damages to Mr. 
Grant for making an opening in the middle 
ef the southern embankment but that does 
nob give the plaintiffs any right to relief. 
In my opnion there is no satisfastory evidence 
of the existence of a grant or sontract between 
the predeeessors of the parties by whish the 
plaintiffs are entitled {р bava the water 
acsumulated in the southern part of the 
defendant/s land so that it might overflow 
ihe western ridge, The learned Subordinate 
Judge appears to have eonsidered this matter 
and to have found that the plaintiffs had 
not made out any ваєе for the applieation of 
the rule in Romessur Persad Narain Singh 
v. Koonj Behari Раних (1), It is sontended 
on their behalf that the embankment af 


© plot No, 197 was put up over a hundred years 


ago forthe benefit of all the neighbouring 
owners and that some arrangement mort have 
been then made by which the plaintiffs were 
entitled to fill their tank with the surface 
water from plot No. 196. No dcubf the бра. 
ing of the Distrist Judge in Suit No. 370 of 
1877 that the predecessor of the plaintiffs was 
iban elaiming such a right is some evidence 
in favour of the plaintiffs, but there was no 
finding hy the Distrist Judgeon this point 
and the learned Subordinate Judge in the 
present ease was apparently unable to find 
in spite of the length of the plaintiffs! enjoy- 
ment that any grant or arrangement was 
ever made, Before him the plaintiffs appear 
to have dirested their offorts at establishing 
two points, firstly, that they had an exelusivs 
and unrestrieted right to the whole of the 
surface water, and secondly, that they had 


.& right ‘to the water before it entered plot 


No. 196. Ав tothe former right, the Sub. 
ordinate Judge found that it was not slaimed 
in the Munsif's Court and ав to the latter right 
that it was not claimed in the plaint, Tho 
opening inthe northern embankment (plot 
No. 195) by whieh the defendant lets tho 
surface water into her plot No. 196 eannot 
be salled- an artificial channel, nor ie thera 
apy finding that the latter plot formed an 
artifisial reservoir which was maintained 
by the defendant for. the benefit of 
the plaintiffs. The glaim of the plaintiffs 
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to. any” easement in the water cannot be Appeal &каййөй. ап ondes of the, Digtrist 
-Acsepted, ER: ‘Oourt, North Arcot at Vellore, i in ‘Original 
The appeal, ‘therefore, must anceeed, Suit, No. 62 of 1890, : `. QU 
ЖЕ, | : Mr, P. Ohenehtah, for the Appellant. 
C À 7 -Appeal allowed. Mr Jayaram Tuer for the Respondent. ` 


et ` a Ls 5 . JUDGMENT —This is an appeal under 
AP "M anc d ` " .seotion 263 of the Süscession Act against the 
DE PE C eg m$ ‘order of the Distris& Judge of North Arsot 
"s ERE A б А. PEE granting Probate of а. Will and eodieil © of 
» i l : ES Rev. E. О. Seudder, deaeased. The Will and 


`войіс are respestively Exhibits A and B. 


pr -MADRAS HIGH COURT, Probate was opposed by. one Rajamanickam 

- Arrar Against Озрев No, 359 or 1921,. on several grounds. The only..one argued 

- April 19, 1922, E X before us on the evidenes was that of undae 

© Presont:—Mr, Justiso Ayling, Kr., and _influenae, This is said to have боше from 
Mr. Justice Odgers, ` members of the Amerisan Arcot Mission, 

А La в. RAJAMANIOKAM—Darewpaxt It is sufficient to say that there ia not a traee ` 
; ў —APPBLLANT E of any eush undue influence in the evidenee. 
а ~ ШС yersus ` `The faet seams to be that Rajamanickam 
2 W. H, FARRAR —PLAINTIFF— . elaims to be the.adopted son of the deeeased 
, RESPQRDENT. ` and to have had (either justifiably or not) 


Will—Probate proceedings—Caveator ' , also legatee expectations from him (see the letter, written 


under sodicil~Loous standi to contest Will—Interest in to him by deeeaséd in 1910 or 9 years before 
estate required, nature of Succession Act (X of 1888), his death; Exhibit ILI), Under the Will 
в, 105, objection under, maintainality of. 
ari executed in 1918 Rajamanickam got nothing. 


The mere fact that a caveator isa legatee under : By the codicil, executed just before *he 


^ & Will gives him"né locus standi either to denounce death of the testator in 1919, ће ix allowed 
the Will or call for: : proof of it in solemn form, 


“to choose ‘eertain . Psrsonal 'effosts of the 

* [p. 964, col, 2]. а, di 
Rahamtullah Sahib v. Rama, Raw, 17 M. 878; -6 Ind. ` deseaBe exslu ing his iosnrense, ‘policy. 
2 Deo, (N. s.) 259, relied on The Fords “and ‘excluding my insurance 


^ Before a person. can be permitted to contest a “policy”. were interlirwated in the codicil and 


7 Will; the propounder of it has aright to call upon 
him-to show that he has some interest. A bare itis this inferlinéation whieh i is said to hava 


. possibility is sufficient, provided it rests on existing - been brought about by undae influenge.. As 
facts, but the possibility of filling a character which alveady stated, there is ebsolutcly nothing to 
would give. the party concerned an interest is not “tuproit this in the evidence afd 1 have no 


_ sufficient; ` there must be a possibility of having an - 
“interest in the result ‘of setting aside the ЧҮШ, hesitation i in agreeing with the karrad. Jugde , 


‘ou this point, . The learned Зайве, raises, 
V Ep. 956; 6ol..1.] , 
Hingeston.v. Tucker, (1862) 2 Sw. & Tr, 596; 81L.3,. bat does not deside, the- point of the 
“P. 91; Ми ЕЕ те 1055: and fot. ae locus stand: of the PNT Rajamauiekam, 
~ Doglioni, (186 w. r. Я 
E ES 9 W. В, 19; 164 X; R. 897, relied on. , „бо contest this Will at all. True, heia а legatee 


"А cnveator has no locus standi to contest a Wall " ander the coficil, byt (hat elearly gives him 

_ or agitate the matter of section 105 of the Succes. vo right to ei: her dencunee (he Will or eall 
- ‘gion Act in.the Probate proceedings. He may after- "for proof of it in „solemn form. Rahamtullah 
“wards ps. Bm to р oe all of the becuase Sahib v. Rama Кар (1). ^lf 16 is answered 
"e valid О. uests 
j саа: зе val о but that is no. ога for “that UM ejaims to bé the adopted 
; Xefusing Probate of the Will ofthe deceased, гр. 956, воп of the deceased, it is very doubtful if 
col, 2.] . such an adoption wofilld be recognised by, the 


Concha v. Concha; (1886 , 11 App Сав, 641; 56 L, o _law of the déceased’s *domidile wbieh i is said 
Oh. 257, 55 1. Т. 692; 36 W., R.477, Whicker v. Р 
А sin (1858) Т Н. D. O. 124; 28 L, J, Oh, 898; 4Jur, . +0 be the United States of Arneriea, | But for 


(x. в.) 988; 81.1, T. (о. в.) 819; 115 B. R70; 11 E, В, the alleged. adoptiong. he* would have mo 
50, Barot Parshotam Kaw v. Baimuli, 18 B. 748; “interest in the estato ein the event cf ап. 


9 Тай. Dee. (m.s) 1009; Hormusji Navroji v, Bai testacy. Ав to his contention thet the law ó 
Dhünbaiji 12 B. 164; 6 Ind. Deo, (N. s.) 594, Већу intestacy contention that the law of ` 


Lall- Sandyal v. -Juggo Mohun` Gossain 4 0.1, E United States of Ameriea would, in such 
0.1. В. 422; 1 Shome L..B, 185; 2 Ind, Dec. “Qn в) 1, > at 
- réferred tos - - i Q) i7 M, "aya; '6 Ind, "Bist (x. гуйв 7 ` i 
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an event, make ‘him heir to the property’ ot the 
deceased; the learned Judge saya that. Rajama- 
nickem hes not shown him any authority . for 
this view, In Rahamtallah Sahibv. Rama Bau(1) 
already cited, it was, 'held, adapting, the law ag 
expounded by Sir.C. Cresswell in "Hiíingeston Y. 
Tucior (2), that before a person can ba permit- 
. ted: to.contest a Will, the propounder of it; has 
a right to anl] upon him to show that he has 
some interest. - A bare possibility i is sufficient, 
provided i$ rests on existing facts, bat, as there 
pointed out, it was held by Sir C. Cresswell 
in Orispin v. Doglioni(3) that the- Possibility of 
filling a charaster whieh would give tke party 
concerned · an interest: is not sufücient, but 
that there muat-be a. possibility of having an 
| interest i in the result of setting aside the Will, 
It appsars to me probable that the caveator 
would fall under the former clause es only 
. possessing the possibility of filling a character 
which. would give him an interest and, there. 


fore, the aaveator ought ‘to have been held. 
The ledrned Distriat ' 


to have no locus stands, 
Judge hag, however, admitted the aaveate and 
has dispored of it-on the footing that. the 
‘ goveator haa по “interest... 
argued before us and i do not, therefore, rest 
my decision on this gronud. | 
The most serious argument advanaed was 
that taken by the defendant (caveator) in 
‘paragraph 6 of hif objestions, This is.to 
the effest that the provisions of section 105 
of the .Sucaession’ Аб& have not been som. 
‘plied with and аф Probate shonld,. bbére: 
fore, be refused. That section enacts, "No 
man having a nephew or niece, or apy nearer 
relative, shall have power to beqkeath any 
property to religious or charitable 1708, 
exsept by а Will executed not leas than twelve 


months before his death and deposit- 
‘ed’. :within : sig | months - from ita 
execution in some place.. provided by 


‘Jaw for the safe. eustody -ot the' Wille 
of living persnog,’’. Paragraph ° 4” of “tha 
Wilt (Exhibit A) runs as 
give and bequeath to the American Arcot 
Mission all property, real and persona), of 
. which I die possessed, with the excoptidn of 
- the provisions hereinafter made in this Wil, 
to be held d$ a tfust fund by the said Mission 


for the purposes hereinafter mentioned avd ` 


— (8) (1862) 2 Sw. & Tr, 596; 81 L. J. P. 91; 91, Т. 
+837 1:64 E. R. 1129, 
(8) (1860) 2 Sw. & Tr, 1%) 291,7, Р, 180; 8 L. T, 
179; 9 W. B. 19; 164 E, R. 897, 


This was not ` 
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‘to be ‘known äs "The Minno and Mabel 
Trust Fand.” 
it may, theretore,. be that this E 
A bequest tó a religious or charitable -use, 
‘thoogh I must. not ba taken to be so desiding, 
The question has never yet been raised as to 
the sharaster of the béquest to the Mission, 
In the absence of any evidence, I cannot say 
whether or not the bequest would fall within 
the miséhief of the ssetion. But I will 
asume, for the purpose of this judgment only 
and under the sireumstanees to he presently 
adyerted to, that it dbes so fall, Both sides 
Мы unwilling to raiss the point ‘before us, 
, Ohenebiah for the defendant because he 


, Waa, t take it, unprepared to satisfy us thet this 


alleged adoption waa valid by American Law, 
өтеп if he were entitled to endeavour to do 
80 on the state of the record; the plaintiff, 
as he had had the point deoided i in his favour. 
Ít arises thus: If the bequest to the Mission 
is & religious or charitable use within section 
105 of the Suecassion Act and if the defend- 
ant shonld establish (assuming he is at 
liberty to do so). that he is entitled to 
recognition as the ddopted &on'of the Пєсввевд, 
then the deseased may have died leaving ^s 


‘nearer relativa" within the words of the 


&eotior, and he, therefore, would not have 
the power to bequeath to the Mission, as 


admittedly the Will” though exeauted 
more than twelva months from his 
death (024181 waa not) was not 


‘deposited as required by the section. All 
thie, as.above stated, is on the large assum p> 
tion -that the ¢aveator can establish his 
adoption assording to the Jaw of testator’s 
domigile and his right to succeed on that 


. title to his property in the oase of an intes- 


taoy. It-msy here be noted (hat succes. 
aion to immoveable poperty in British 
India of a person déseased is regulated 
‘by the pussession Act whatever his 
the time of his death, 
‘but succession to his movesblé property ів 
regulated by the law of his domicile (section 


5 of Sueaession Act). 


Now, assuming all thie, £e, that the 
defendant might hereafter establish & locus 
elandz- to. impeash the disposition of the 
testator in favour of the Amerisan Aroot 


, Mission, the qrestion arises, sean he on that 


‘ground . ba heard’ to eppose thé grant of 
Probate P ..1f he ean,. i6 might be that the 
question of ‘the вов ard validily of his alleged 
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adoption would have to form the subject of 


an inquiry. If he cannot, the objeation ou the 
score of sestion 105 goes and the objeetion on 
the.gronnd of undue influence having been 
overruled the Probate must be confirmed. 

should have noted that the District Judge 
was right in disregarding the, bequest to the 
wife in the Will; a wife is: no relative, . Ses 
Administrator-Gensral of Madras v. Simpson 
(4). His finding is that there being no 
proof of the existence of a nephew or niece 
section 105 has no applisation, Tt is firat to 
be observed that seetion 102 saya: "No man 
having... Bhall have power to bequeatb, 
ete.” It is contained in Part XII of the Ast 
whieh іа headed “Of Void Bequest.” It доев 


nof say that a Will containing such a bequest - 


is for that reason invalid. In Ooncha v. 
“Concha (5) the question arose as to whether 
a desree of the Probate Court prononneing for 
the yalidity of the Will and finding that the 
deseased was а domieiled Englishman af the 
date of the. Will and at his death ‘and deares- 
ing Probate to. the exeaution was sonaluaive 
in rem as to domieile. Тһе opinion of Lord 
Cranworth in Whicker v. Hume (6), ва quoted 


by Lord Herghell, L. O., (quoted at page. 
551) is that à Probate is conclusive evidenca. 


that the instrument proved was testamentary 
acsording to the law. of tbe country. Dat it 
proves , nothing olse. Lord Blackburn at 
page 568 says that, aa regards personality, 
the Court of Probate is not a Court of Dis- 
tribution. In Barot ' Parsohtam Kalu v. 
Baimuli (7) 16 was objected that Probate 


should be refused on the ground that tye ` 


Will was invalid, 43 déseased was not compet- 
‘ent to dispos» by Will of property inherited 
{тош her husband. The Court held that the 
faot that desenmed was insapable of disposing 
of some or all of her property by Will was no 


ground for refusing Probate. - Again, in 
Hormusit Navro v. Bai Dhanbaiyi 
(8) it was held that Probate was only 


conclusive ав to the appointment of exeantors 
and the validity and contents of the Will. 
It is not: the provincs of the Qourt on the 
application for Probate to go ‘into the queation 


4) 26 M, 532, 


- (5) (1886) 11 App. Oas. 541; 56 L, J, Oh. 257; 65 


„ 41, - 
з. O. 124; 281 


(m. в.) 988; 81 1 T. (o, B.) 819; 115 Е. E. 70; 11 E, В, 


60. 
. (1) 18 В, 749; 9 Ind. Dec. (м, в,) 1009. . 
164, 6 Lad, Doo. (я. в.) 694. 
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J, Oh, 898; 4 Jur, .- 


(1922 


of title with referenes, to. the property 
‘whieh the Will purports to dispose | of or the 
validity of such disposition. Farther, in Behary 
Lall Sandyal v. Juggo' Mohun Gossain (9), it їв 
said that the grant of Probate only perfects 
‘the title of the execution to the property which 
did belong fo the testator and over whieh he 
‘bad a disposing power. It appears, there- 
fore, that the oaveator has no right to agitate 
the matter of sestion 105, Succession Aat, in 
the proceedings for Probate. He may, here: 
after, be able to establish his right to вай 
in ‘question the validity of some or all of the 
bequests made by the testator; that, as shown 
by the authorities above, is no ground for 
refusing Probate of the Will and, eodicil of 


the. deseased, Tho District Judge should , 


have refused to entertain this ‘objecticn. 
The grant must be sonfrmed and the Civil 
Misosllaneous' Appeal dismissed with возе. 


The question was raised as to the feos allowed” 


to’ the Pleader for plaintiff appellant in the 
Jower Court. The amount allowed was Rs, 450 
“on Rs. 20,421” whish is something under 2i 
percent. Reference is made to Konda Siddhia 
Ohetty v. Venkataroya Ohetty (10). That was 


a question of fees in a Probate appeal in the ` 


High Court and is no authority with regard 
to less in the mojussi? which are stated by 
the learned Judge to be there admittedly 
on the cd valorem seale. { do not nnderstand 
that it was the intention of the Judges in 
that sase to make avy alteration in the 
mofussil practice and I see no reason to do 
30.. The fee awarded will stand. Vakil's fea 
in this Court В», 75. | 

Атыке, J,—1 agree. 

м, С.Р. ` 


Appeal dismisied, 
`N, K. | 


e 
(9) 40.1; 2 0, І, B.422;el Shome L. R. 185; 2- 
Ind, Deo. (N. в.) 1. И 
(10) 54 Ind. Cas. 292; 10 І. W. 655; 37.M. І.І. 
659; 26. М. 1, Т, 44); 11423) М, W. N. 155, 
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р PATNA HiGH COURT. А 
* Арриді FROM APeRLLATE Decree No. 857 . 
: $ or 1920, | 
January 16, 1922, 
Present.:—Mr, Justice Coutts and 
‚ ,  , Mr, Јавёїва Ross. • 
‘SARABJLT PANDE дир oTHERS— - 
PLAINTIFFS— APPELLANTS 5 
y n . b versus 
RAJ KUMAR PANDE—Dsrenpanr— 
| RESPONDENT, 
Construction of document—Gift to wife—Life-estate, 


. Where a person, in order to save his property from 
waste, makes his wife a permament and full owner 
(malik mustakil kamil) of the property by a 
deed which provides inter alia that his heirs will 
have no right and title against the widow who, 
remaining in possession, will be entitled to the 
income of the property asa matter of right and 


7 that inthe event of a child beitig born and “alive at 


her death, he will be the permanent and full owner, 
the deed construed as a whole confers only a life. 
estate upon the widow. 


Messrs, Kulvani Sahay and Katlaspati, 
for the Appellants, 
° Meters. Surendra Mohan Dasand Nawal 
Kishore -Prasad, No. И, for the Respondent. 


| JUDGMENT, — 
_ Ross, J.—This is an appeal by the 
plaintiffs, The suit was brought for а 
deslaration that a deed executed by Fakira 
Pande in favour of „his wife eonveyed only 
a life estate and the subsequent alienation 
made by her is withont effect as against 
the plaintiffa who are the reversioners of 
. Fakira Pandey. The Trial Court, holding that 
only a life estate was given, decreed the 
anit. The Subordinate Judge on appeal took 
the opposite view, and the only question 
is, whether the deed, referred to in the 
plaint, exesuted by Fakira on the Ist of 
January 1903 conveyed to his wife an 
absolute estate or only a life estate, — 

The deed must be construed as a whole. 
It begiüs by resiting that the exesutant 


is the only member of' his family and is- 


separate and has no soncern with any other 
person exeept his wife. Ав he has no ex- 
peotation of children end is afraid that after 
his death his wife may be put to trouble 
and his property wasted, therefore, in order 
to preserve his property he makes his wife 
ihe permanent and full owner, malik 
mustakil kamil of the property. Later 
Фі, the phrase is nied again “malik mustakil 
kamil jatdad- mwhuba," The ‘886 ‘thin 
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_ goes on to say that neither the declarant 


пог his heirs or representative will heve 
‘any right or title or ‘laiin against the said 
Méüsainmaül or her heirs and legal représenta- 
tives in respect of the properties, and that 


. It is proper that the Musammat, remaining 


in possession of thé properties, may utilise 
the insome as a matter of right, Tha last 
clause is that in the event of а son or 
daughter being born to the Musammaé by 
‘the exesutant, and living at her death, then 
‘that son or daughter will be the permanent 
and full owner, : 

The ‘clause whish -refera to "the Musammat 


"or her heirs’ and legal représentatives” may 


Seem to present diffieulty in the way of con- 
Strüing this deed as the grant of a life 
estate only. Bat it is contended that this 
‘elatisé is eommon form; that it must be read 
„with its eontext and that what it refers to is 
simply the possession of the properties, In 
my opinion if the deed had stopped there, 
there could have been no question thet an 
absolute estate was conferred. But the 
suegeeding clause makes speeifig reference 
to the insome as that whieh the lady is 
io utilize and there is the further elàuse that 


if a ehild should be born the property should 


belong to that child. These two elauses seem 
to me inconsistent with the eonstruetion of 
the deed as conferring an absolute estate 
and to indicate what the real intention 
of the grantor was ; and, sonstruing the deed 
as a whole, I would read it as conferring з 
life interest only. 

I would, therefore, allow this appeal, aet 
aside the deoree of the learned Subordinate 
Judge and restore that of the Munsif 
with sosts to the plaintiffs throughout, 

Courts, J.—I agree. 


N. к. Appeal allowed. 





- MADRAS HIGH COURT. 
Отти, Reviston Parrrion No. 107 
or 1921, — 
. March 14, 1922. 
Present :—-Mr, Jastiso Kumaraswami 
x aom S Bastri, 
Ө. RAMASWAMI AIYAR-—PrAINTIUE 
No,l—PmrmIOWER . 


versus 
DEIVASIGAMANI PILLAL ANDOTRERG— 
Prairie No, 2—Deraapants Nos. 1 лир 2 
"ma HaeronDaNTS, 
Ooniribulion, right of,nature of— Assignment of accoto, 


2958 cC ^ ^ '" INDIAN: OASES. d 
5^ C BAMASWARI AIYAR 9. DEIVASIGAMANI PILLAI, > "t 


. —Assignee undertaking to discharge assignor's debts — 
Oreditor’s right to proceed against'assignee—Privity of 
"eontract-— Trusts Act (II of 1882) ;в, 94, applicability of. 
The right of contribution is nota mere right'to 
gue for damages and is assignabte, [р. 9^8, col. 2]. 
' Where a person i 
another’ and ‘undertakes to.dischargé his debts, a 
‘oraditor to whom ‘such a transfer is ‘communicated 
has a right to proceed against the transferee,, and 
the latter cannot be heard to say that there is no 
-privity of contract between him and the creditor, 
Tn such a onse section "Q4'of the Trusts Act applies. 
Üp. 959, cold]. -- i , 
Tweddle v. Atkinson, (1861) 1 B. & 8, 898; 30 L, J, 
Q. B. 265; 8 Jur. (x. в.) 882; 4 І, T. 468; 9 W, В, 781; 
191 Е. В. 762: 124 В. R. 610, not followed. р 
Greender Chunder Ghose v. Mackintosh, 4 О. 897; 4 
о. L. В. 193) 4 Ind. Jur. 287; 2,Ind. Deo, (x. в.) 568, 
Kasumunnissa Bibee v, Nilratna Bose, 8 О. 79; 9 О. І. 
B. 1783 10 0.1. В, 118;.4 Ind. Deo, (м. s! 51, Deb 
Narain Dutt v. Ram Sadhan Mandal [Chunilal Ghose], 
20 Ind, Cas. 630; 41 C. 1373 17 0. W. N. 11431 18 C. 
L. J. 603, Rajah,of Vijianagram v. Rajah Setrucherla 
Somasekhararaz, 26 М. 686 (Е. В.), Малта VeettilItti 
Panku Menon v Dharman Achan, 48 Ind. Cas, 625} 41 


М, 488; 22 M. L. Т, 545) (1918) M. W. N. 98; 84 M. L. 
J. 193; 8 L, W.118, relied on. s 
' petition under sestion 25of Aet IX of 
1857, praying the High Court to revise а 
decree, dated the 25th September 1920, 
of the Court of the. Subordinate Judge, 
Tanjore, in Small Cause Suit No, 708 of 1918, 
Mr. A. V. Venaswatha Bastri, for’ th Peti- 


-fioner. 


Мг, №. Swaminatha Adyar, for the Bes. 


-pondents, MEE ‚ A 
. JUDGMENT.—I am of opinion that the 
'desision of the Subordinate Judge cannot 
be supported. There ean be little doubt that 
the aum of Rs. 426-13-5 forms part of the 
-amount borrowed under Exhibit B which 
isa mortdge deed exesuted by Sivashidem- 
‘baram Pillai, the second defendant in Small 
‘Gauge No. 264 n£.1908 and whieh recites that 
the nioney- was borrowed ‘and paid into 
Court for setting aside'the Court sale. 
Exhibié D, the lodgment achedule, shows that 
the amount was paid by Sivachidambaram 


Pillai., . The word “ Sadasivam Pillai” in the: 


eorified вору filed in Court is a mistake for 
" Sivachidambaram Pillai,” as appears from 
the certified вору filed . before me, It 
seems to me. to be clear that as “between 
Kanakasabhai Pillai 
baram Pillai, Sivashidambaram who paid 
up the deoree amount is prima facie entitled ёо 
sontribation from Kanakasabhai Pillai as 
regards half the amount paid. Kanakasabhai 
Pillai died and his widow, who is. the firat 
defendant ід фаш, sonveyed ber husband's 
gee Pace ary EAT Ma TN о Ae EOS ONERE 


gots a transfer of the ‘assets of ' 


‘and  Sivachidam-, 





eos се mre 3. 
' propariy to the second defendant under а cale: 


deed, Exhibit G, ‘dated ‘the 98th April 
1913 diresting him -to disohargé. her hu£- 
band’s debt. |... ^ ^ X - 
The main sontention, dn behalf of the 
respondents is that, Зо far as tid seeond 
defendant n this suit is soneerned, there 
is no cause of action against them, and 
consequently that the first ‘plaintiff in the 
present suit who got 8n assignment of the 
rights of Sivachidambaram Pillai acquired 
nothing, beoause the right to ‘contribution 
ie not assignable, Т do mot think ‘the 
right to ‘odutribution is merely’ а Yight 
Фо sue for damages, , No.ease has .baen 
‘sited to show thaj а right to contribution 
ja not assignable, As regards the -éontzntion 
that’ there is no cause of astion against 
the second defendant, it should bé noted in 
the present заво thatthe second defendant has 
takon an assignmsnt .ofali the propérties 
burdened with the obligation’ to pay thé 
Hebis. There is the further fast in this 
‘case that when the decres-holder -in the 
Small Cause.Suit No. 264 сЁ 1903 attaske? 
the property, the second defendant -as tha 
assignee offered to pay off the first de- 
fendant’s share of the desree amount. 1 think 
that where а person gets a transfer of all the 
assets ‘and subjects himself to the payment of 
"debts, a creditor to whom sueh a ‘ transfer 
is eoinmunioated. htsa right to .proesed 
against the transferee. In Greender Ohunder. 
-Ghose v. Mackintosh (1) the question as to 
how fer lands Ppurohassd. from a Hindu 
devises are liable in the hands of the pur: 
shaser for the testator’s debis was. raised 
and if was held that the. purohaser was 
liable ifi& could be proved that sash pur. 
chaser knew that there were debts of the 
ancestor or testator kept unsatisfied and also 
that the heir of devisge to whom he paid his 
purchase-money intended to apply it otherwise 
than in the payment of sash debis; bat a 
purchaser ignorant gn either of these points 
has a safe title, - This qase was follo wad "with 
approval іп Kasumunnissa Bibee ү. Nilrataa 
Bose (2), Inthe prese^t cass ib isolear that 
fhe alienation in favour*of the second defend. 
ant was subject to the payment of the debts 
of KanakasabhaiPillai ead tat in the courae 
of exesution proceedings &he-second defendant, 
(1) 4 0:897; 4 О, L, В. 193j 4 Ind, Jur, 2875 2 Ind: 
рес (х. s.)-568 ~. + е ре 
(27:80. 79.9.0. Le R. -1781-10 €, 1,.В.:118;-4 Ind, 
Deo, (Ne B) 51, в г. ул . BE 
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offered. to pay Kanakaáabhai Pillai's portion 
of "һә “deeree amount. "The creditor, 


К therefore, was given notice ‘of: the assignment 


in favour of -the second. defendant and of his 
willingness, to pay Kanakasnbhai Pillai’s share 
ofthe desree amount. : The ‘case, therefore, 
falla.within the decision of Jenkins, O. J, and 
Mookerjee, J. in Deb, Narain Dutt v. Ram Bad- 
han Mandal [Ohunzlal (shosé] (8), The second 
defendant who paid the -dasree-holder is en. 
titled to all the rights which the deeree- holder. 
would have had;. Vide Rajah of Visanogram 
v. Rajah Setrucherla Bomasekhararaz(4)1 have 
inMannalh Уве ГИН Pantu Menon v, Dharman 
Achan (5) given my reasons for holding thas 
the ruling in Tweddle v. Atkinson (0) ia not of 
universal applio:bicn and is subjcct to exeep- 
tions, aud it seems {о me tbat: а person who 
takes an assignment of all the properties 
of a десетавй from his ‘legal represcn- 
tativa undertaking to pay his debts eannot 


‘be heard to say that he is not liable in в 
suit by a creditor onthe eimple ground that 


thero is no privity of sontract betvweon-tbe 
parties. In-cases like the present I am of 
opinion that section 94 of the Trusts Act 
applies; The‘sonsideration was ‘the amount 


` of cash paid to tha vendor less the amount 


whieh the purchaser would have to pay to 
the creditors and ‘it was never intended 
that the purehaser sheuld take the prop- 


‘erty free from ahs obligation undertaken by 


him, 
-I reverse the ence of the Subordinate 


Judge and pass а decree for the first plaintiff . | 


for Rs. 100-13.9, being tha deeree amonnt 
payable to the- Bret plaintiff (the suit hewing 
been sompromised as regards second . plaint- 
iff) in respeat of the amount paid by Sivashi: 
dambaram Pillai in satisfastion of the decree 
in Small Cause No. 234 of 1908 with ‘costs 
throughout on.the amount decreed and 


interest from-date of pine up to date; a 


payment, :' 


WN. V. ° Deoree reversed, 


(8y20 тай, Cas. “680; 41 9. 181, 11.0. W.N. 1148; 
18 0. L, J, 603; - ; 

(4) 26 M. 686 (F. B). 

(Б) 48 Ind. Cas, 625; 41 М, 488; 22 M. L. T. 543; 
(1918) M. W, N.99; 84 M, gu. J: 193; 8 L, W. 118. 

(6) (1861) 1 B.& 8.808, 30L. J, Q, В, 266; 8 Jur. 
(м. в.) 382, 4 L. Т. 408; 9 W. R. 7810121 Е.В. 764] 
124, R. В. 6107. "e 
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M PATNA HIGH OOURT. 
APPEAL FROM APPELLATE ORDER No, 240 ov 1921, 
P ^ * May 10, 1922. 
Present: —Mr. Justies Adami and 
Justiee Sir John Buoknill, Kr.. 
TAAKURI GOPE AND OTHER8— 
APPELLANTS | 
- versus А 
Malik MOKHTEAR AHMAD AND ANOTHER 


. ,-—RasPoNDENTS, 
Ой Procedure Code (Act V of 1903), & 146, О 
XXI, v. 16—Transfer ‘of property during pendency of 


: suit —fHaécution by transferee, "E 


А ‘transfer, of property, during’ the pendency of a 
suit does not entitle the purchaser to apply for the 
execution of the decree, unless he has taken steps 
to have ‘his name substituted in the suit in the place 
of his vendor, [p. 960 ool. 1.] 

Dost Muhammad v; Altaf “Husain Khan, 17 Ind. 
Cas. 612, Basroorvittit Bhandari у. Ramachandra 
Kamthi, 17 M. L.J, 891; 2 M, L. T. 197, Peer 
Mahomed Rowthen v, Ravuthan Ambalam, 80 Ind. 


. Oas. 881, relied on. 


“Section 146 of the Civil Procedure Code, although 

of general application, is ‘subject to any special 
‘provision there may be in the Code, and г. 16 of О, 
XXI, is à provision to which that section is subject. 
[ps 960 col. 1] 
. Appeal against an order of tbe District 
Judge, Gya, dated the Ist August 1991, 
affirming that of the Munsif, Seeond Court, 
Gya, dated the 7th December 1920, 


‘Messrs, A. К. Hay, and Nawal Kishore 
"Prasad; No. II; for the Appellants. · A 
“Mr: Kailaspatti,. for the Respondenta, 
NUE JUDGMEN T. 

Main, J.—It appears that'one Debi Dutt, 
a eo-sharer landlord, brought a suit for his 
_own share of the rent under вевііоп 148 A. 
of the Bengal Tenancy” Act. During the 
‘pendency of the suit and before the decrees 
he transferred all his rights in the land for 
whieh rent was ‘sued to the present re- 
‘pondent; that:was оп the 20th of June 1918, 
‘In ‘the kobala it was mentioned that he also 
transferred all arrears of rent and all his 
other’ interests. The respondent did not 


` bring his uame on to tho record bat allowed 


‘Subseqently, . 


-the suit to proceed with Debi Dutt ав 
plaintiff, and Debi Dutt, on the 25th July 
1919, "obtained & deeree in his own name. 
the respondent applied for 
exeeution.'of that decree relying on the 
transfer by kobala on the zOth June 1918. 
Objection was made in the Execution Court 
on several grounds but ‘thë: only- ground 


with whieh we have to'dealiowis that the 
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respondent had no right to make the appli- 
sation sinsé ‘decree obtained by Debi Dutt 
had not been transferred to him,- Both the 
lower Courts have held that the application 
sould be madè by the respondent às trans: 
foree of the :desree; The Munéif held that 
the respondent purehaser must be considered 
. in equity ав the assigriee of the decree and 
as uah he was entitled: to ‘execute it. ‘The 
learned District Judge upheld this view of 
the вазё, Iiis how objésted ‘before us that 
there was "no transfor of the desree- and, 
therefore, the respondent eould not make any 
‘applisation under О. XXI, r. 16, Civil Pro. 
sbdüre ‘Cade; The question -we ava ‘to 
‘decide i 18, whether when the ¥espondetit mada 
his purahase of the interest. of Debi Dutt 
during. ‘the pendeney ‘of the rent suit.and no 
mention - was ada in‘the dead of ‘transfer 
of ‘any transfer “of the degree, it ‘sould ‘ba 
held that the decree was transferred ‘to the 
‘eapondent; ‘all that-was ‘transferred was an 
‘actionable ‘claim. The ‘Oourta ` below; á8 
Bhown above, haye Held that in equity it 
‘must ba held that the transfer amounted. to 
a transfer of the desree; but sueh cases as 
have been desided on the subject are in 
favour of the appellant and against tho тёз. 
pondent., The casés whieh the appellant 
has relied on and which seer to ве Пё the law 
“which hes been followed in India‘on the point 


are Dost Muhammad v. Altaf. Husain Khan 


(1), Basrooreittél -Bhandari ^v. Ramachandra 
Кат (2), and Peer “Mahomed Rowthen ү, 
‘Ravuthan Ambalam (3). 
jt has- бева held ‘that a'transfer of property 
-during the yendenéy of a suit will not éxititle 
‘the purchaser to apply for- ‘the execution 
‘of the deeree anless hà ‘has ‘taken steps to 
“have ‘his name substituted in the suit 
in the plase of his vendor. It'is'üárguéd on the 
ide - of the respondent that section: 146 of 


‘the Code of-Oivil Prosedure руе а right ~ 


to the reaporident 4o make his applieation 
‘but “it is to ‘be notided that that ‘general, 
‘geetion is subject to any &p8Blàl provision 
‘there may ‘be. in the Odde of - Civil 
"Procedüre; the ‘sedtivn begins with ‘the 
‘words “save as otherwise ‘provided by this 
(ode? ‘ahd. r, 16 ot- 'O, XXI 18 -clearly 
‘a provision ‘to whieh’ sestion 146 will be 
‘subject. ‘Rule 46 otily applies: ‘where a desrevis 


(1)47 Ind. Oas.: 512. . Lo 
(2) 17 M. L, 1. 801, 2 M. Lf, 197. p 
(8) 80 Ind, Oas. 881, ^ - MEN 
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` of the ‘deeree-holder 


.pnrehase of an interest in-a future 


In-all ‘these “eases: 


f1922 
.e* i ^". 3 
transferred or the interest of any. decree- 


holder in the decree, and the words ' ‘interest 
in the deore” йо 
not mean an interest sueh as the respondent 
claims in the present case but relate 
to a ease where tbere are several decres- holders 
and one of them applies to execute the 
desree, 16 вёволв quite clear that, according 
to the law laid down in the. Courts 
in India, the contention of the appellant 
must succeed and that the appeal must. 
be allowed, I would, therefore, allow the 
appeal with coste, 

Book siur, J.—I must admti that I am 
not altogether very satisfied with -the 
law.as laid down by the three decisions whieh 
have been quoted by the Icarned Vakil for 
the appsllant bat ‘they are undoubtely in his 
favour aud спо contrary suthority of any 
cogeney has been  brouzhtto dur’ notice, 
It is quite explicitly leid down that the 
"deeree 
jot yet granted aünnot,' when and if the 
decree is ‘actually granted, plaoe the 
assignee in ‘a position to enable him 
to take any advantage of the. provisions 
of ©, XXI, m 16 of the’ Oivil 
Procedure Code. The Distrie& Judge of 
'Gya and the Munsif, both, and I think 
not.:unnaturally, thought that the out 
and out purchase made by the assignee here 
of all the property and rights which һе 
assignor hadin the estate conserned sonsti- 
tuted evan іп respect of an exeoutory interest 
an equitable :property in ‘the future deerees 
which would enable him ‘to some in under 
theeprovisions:of ©, XXI, г. 16 which ® 
I have mentioned ‘above; but unfortunately 
it does not ‘seem that the 'eases:to whieh 
T have referred were ‘quoted .to either ‘of 
the :Courts alow, or I think that, otherwise, 
they might bave “soma: to a. sontrary 
opinion. i ‘think ‘that it -is perhaps «a 
pity. that the law appears to bo ав it. is 
and it . may be that later decisions will 
amplify what has already been stated 
with regard tothe pbsition, ‘but -àù it does 
not seem to me bhat it would ibe ‘right 
for me to put myself ій opposition to what 
has ‘already been. held -by . many 
learned Judges, T,-thergfore, do: notte ‘that I | 
‘ein disügree. ^ ' ` 


- E SW, 0. А Appeal allowed. 
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` MADRAS’ HIGH COURT. 
Orvis, AerzaAn No.30 or 1920, 
. August 25, 1921, | 
Present: —Mr.. Justiea Oldfiald and 
Mr, Justice Himesam. ` ae 
SHANMUKA МАРАХ лир OTHERS— : * + 
ч PEAINTIFFS— ÁPPELLABTS, А 
: versus: ` et! 
ARUNAOHALAM OHETTIAR ' 
AND OrRERS—DEFZNDANTS Nos, 7 10 18. 

. — — RESPONDENTS. . 
> Civil Procedure Code (Act V of 1908), s. 115, 0:1, rr. 
3, 10—Hindu sons, suit by, for partition and to declare- 
debts not binding — Oreditors, if proper parties—Order 
striking out certain defendants as improperly joined 
—Appeal—Reviston, Е 


Creditors are proper parties to а suit by sons 
against a Hindu father for partition and for declara- 
tion that the debts contracted by the father were 
not valid and binding oh the family. [p. 962, col, 1.] 
` Тата Chand v..Reeb Ram, B M. H.O. R. 177, 

relied on. ] i А Д i 

An order under O. I, r. 10 striking out the nanies 
. of certain defendants as being improperly impleaded 
is not a "decreo" and is not appealable. [p. 961, 
col. 2.1: i ` Й P 
e Where’a Subordinate Court not only has made а 
mistake in law but has entirely misunderstood the 
nature of the judicial discretion it was called upon 
to exercise, the High Court will interfere in revision - 
under section 116 of ‘the Civil Procedure Code, 

[p. 961, col. 2,7 M "i | р 
‚ Appeal against a decrea of- the Court 
of, the Subordinate Judge, Ramnad, 
at Madura, in Original Suit No. 90 of 
1918, . & : і "NM 

Messrs. S. Srinivasa, Atyangar and К. 
Ra ah Atyar, for the Appellants. 

Messrs. K, V..Venkatasubramanta Adyar, V., 
Ganapathi, A. ` Krishnaswami Aiyar,.’ Е. 
‘Vinayaka Rao and V. К. Venkatarama 
Aiyar, for the: Respondents. . i 


JÜDGMENT,—The desision under appsal 
waa’ passed in а suit brought for partition. 
by ‘four minors against the frst defendant, 
their father, eertain females, whose positions 
if'is- not necessary to spesify, and the 7th 
‘to 18th defendants, persons, who held money. 
decreds, some of them aghinst the first defend- 
ant alone, others against the ‘firat defendant. 
and^the plaintiffs, all obtained on debts 
incurred by firat defendant. Thedesision of . 
the lower Oourt.isin terms’ that the suit: 
is bad for misjoindgr of «causes of* action 
and that defendants,Nos.7 to 18 are пої proper 
parties, Therois nothing elas, The lower 
Qourt does not say that it removes them 
from the record; it doos noi вау thyb tha 
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anit ig diemissed саз against them. But 


it is agreed. befora us, and from the tenor 
-of the remainder of the order it is olesr 
that nader О. I, г. 10 the names of these 


defendants were st*uok out as being improper: 


` ly joined. 


, It is objeated that no appeal lies against 


` восћ а desiaion and certainly none is provided 
' direatly in the Code, and, as the lower Court's 


desision, understood in the manner in which 
we understand it, is not а deeree and is 
not. a sonslueiva determination o! the rights 
of the parties with regard to any of the 


matters in eontroversy «and doas not come 


within Ње definition of " dearas ” in gestion 


.2 (8),there вап “be no appeal against it 


directly. In these circumstanses, the appeal 
as such must fail. 

In view, however, of the facis of the 
вава, to whish farther referense will be 
made, we have felt it our duty to consider 
whether we should not interfere in tha 
exercise of our powers of revision. No doubs 
we should not be justified in such interfer- 
ence. оп the sgle ground that the lower Court 
had made a mistake in law; but here wa 
think that ithas done more than that. For 
it has entirely misunderstood the natura 
of the judieial discretion, which it was called 
upon to exereise. This is clear, when 
reference is made to tbe grounds of its 
order: for it has held, firstly, that, as on the 
authority of Ramkrishna Aiyar v, Krishna 
Aiyar (1) debtors to а family should not be 
made parties to asuit for partition, therefore, 
ereditors also should not. On the assump. 
tion that the decision cited is correct, that 
cansequenee, in our opinion, does not follow, 


: Then, secondly, it has relied oti the fast that 


none of the defendants Nos. 7 to 18 has any in- 
terest in the sause of action whieh the plainte 
iffa have against any other of thase 
defendants as though they were sufficient to 
exelude the case from O.T, г. 8. The raal 
question wa have to decide is in fast whethor 
О. 1, г. З is applicable to such pleadings 
as those before us; and we first have ta 
bear in mind, what the lower Court appeara 
to have entirely disregarded, that partition 
is the oseasion for a somprehensive settlement 


` to the-extent of the family estate available 


for division and of the deduetions whica have 

to bs made.from that estate on account of 

family liabilities. This is clear with refers 
(1) 18 M, u 7, 85, TONS pees 
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‘anoe to the definition of the seope of partition 
suits to be gathered from rr. 221, 223 and 
234 of the Civil Rules of Practise, Next, 
anotber fact of which the lower Court has 
lost sight is that the claims of all these 
defendants -have been subjected to objeation 
in the plaint on general and similar grounds. 
In paragraph 7 there is the allegation that 
the first defendant, the father,has ruined him- 
self in immo»al: ways by eonoubines and the 
use of: intoxisants and for that purpose he 
has been wrongfully wasting the family 
properties. In paragraph 8itis alleged that 
some of the aliexations are fraudulent 
transactions brought about by the firstdefend- 
ant in collusion with defendants Nos. 3 to 18; 
who are his intimate friends in connection 
with his immoral acts, And in paragraph 
8 (a) referense is made to decrees obtained 
by the 9th and 10th ‘defendants against 
the first defendent and by the defendants 
Nos. 11 to 18 against first defendant and the 
plaintiffs, and there isan allegation that, as 
the minor plaintiffs were not properly re- 
presented in connected suits,. those decrees 
are fraudulent and eannot bind the seid 
minors, and the debts claimed by the aforesaid 
persons are not genuine and evenif it were: 
genuine were not contrasted for family 
necessity ог’ benefit but were contracted only 
for the first defendant’s immoral expenses. In 
thése ‘eircumstances it is olear that the 
‘attack onthe debts apparently due to those 
defendants must proseed toa large extent, 
if not entirely, on one basis as against all 
of them. We think that the lower Court 
ought to have considered these aspects of 
the case; and having sonsidered thom, . we 
. think that О. I,r. 3is applicable and that, 
if the lower Court had eonsidered them, it 
would have been bound to apply O..1, г. 8, 
'Wemay observe that the joinder of sash 
pleas is in our experience usual in this Presi- 
dency, Certainly it is entailed by complianee 
with the Rules of Practise already referred to, 
and the inadvisability of a partition suit being 
disposed of in the absense of creditors^ who 
might re-open the whole. question -on the 
‘morrow of a deeision that sertain debts and. 
. charges were not properly eharged upon the 
whole family estate with the resultthat the 
' game question would have to be tried twice 
over, with results probably discordant, is 
reeognised in. Tara Ohand- `у. Reeb Ram (9). 


(3) 8 M. E. 0. R, 177, 
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Two other points. hve bsen suggested: on 


“behalf of one or other of the ereditors. 


Firstly, it is urged that the suit offands against 
O. II, r, 4, because it is a suit in effect for the 
recovery of immoveable property and no other 
cause of action, such: as is involved in the 
claim for {һе setting aside of the 7th to 18th `. 
defendants’ desree as oollusive, should ba 
joined with it. One. possible answer is that 
these are claims, in which the reliefs sought 
are based on the same вапве of astion snd 
another possible answer is that in саве the 
leave of the Court is asked for, as the word- 
ing of the Rule implies that it can be asked 
for, that leave’ may be given, The other point 
taken was that the relief consisting in the. 


"setting aside of dearees of Court, c2uld not be 


asked for in the present suit, whish was filed: 
in the Oourt of the Subordinate Judge of 
Ramnad, becaure one at least of these decrees 
was obtained i in the Tinnevelly Distriet Court 
and in any’ case that desres could be set aside: 


.on the ground of fraud only by the Court in 


which it was passed. This was not considered 
or apparently put forward in the lower Cours 
and it may be necessary for the lower Court 


to deal with it, after framing а proper issue 


on it. We donot. wish to anticipate the aon- 
clusion which the lower Court may coine to 
and we will only point out that in some cases 


' ab legat the defendants eoneerned have attach- 


‘ed property within the jurisdistion of the 
Ramnad Subordinate Judge’s Court and it 
may be aquestion whether that Court will 
not in the circumstances be entitled: to deal 
with the present olaim in: respect of the 
decrees under whieh those attachments have, 
been made. : 

The result is that, in the exereise of our 
powers of revision, we set aside the lower 
Court's order and direat.it to proseed with 
the trial of thesuit with defendants Noa. 7 to 
l8:as parties. Оовів . Ра this Court will be 
eosts іп the:aause and will be provided for in 
the decree to bs passed ‘by the lower Court. 
The oosts will be calsulated only on the sesle 


-appropriata to ù revision petition. 


WHY, _« Appeal allowed, 


oN. Н, . * 
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OALOUTTA HIGH COURT. 
Огыт ботт No. 284 or 1921, 

i ‘February 23, 1922, d 
Present: —Mr. Justioe Buakland, 
REKHAB ОНАМ” DOOGAR—PraINTIFF, 

versus е 
J. В. DORUZ—-DEFENDART, 
Landlord and tenant—Hjectment suit—Plaintiff 
requiring premises for his own.occwpation—Buna fide 
desire for occupation, whether enough—Depostt of rent 
with Rent Controller, validity of—Offer and refusal 


every month, if neceasary—Calcutta (Rent . Act (III 


B. 0. of 1920), s. 11 (4). 


In a suit to eject the defendant from certain 
premises ibis not enough that the plaintiff, in order 
to defeat a plea of the defendant under the Caloutta 
Rent Act, should merely say that he desires the 
premises bona fide for his own occupation. The 
word in the Aot is not “desire” but “require.” This 
involves something more than a mere wish and it 
involves an element of need, to some extent at least. 
[р. 965, col. 1.] 3 

A landlord who has premises sufficient for his 
requirements should not be allowed to eject tenants 
because he chooses for his own convenience or 
profit to deprive himself of the use of the premises 
which he is occupying, and then to say to his 
other tenants; “having deprived myself of the use of 
the premises which I have hitherto occupied, I, 
therefore, require the housein which you live for 
my own occupation and I now propose to eject 
you.” This would be to defeat the objects of the 
Oalontia Rent Act, andin such circumstances a 
landlord cannot be said bona fide ‘to require the 
premises for his own occupation. [p. 965, col. 1.] 

When the relations between the landlord and 
tenant are such that the landlord refuses to accept 
the rent, itis not necessary thatthe tenant should 
go through the formality of offering the rent every 
month to his landlord and of obtaining every month 
а refusal from him before he is entitled to pay the 
rent to the Rent Controller under section 11 (4) of 
the Calcutta Rent Act. ‘The tenant is justified in 
paying the rent to the Controller month ‘by month 
once there has been а refusal by the landlord to 
accept 16, [p. 965, col. 1 & 2.] 


Messrs, Ghosh and №, К. Ohatterjee, for the 
Plaintiff, 


Messrs. 4. N, Ohaudhri and Surita, for the 
Defendant. ° 


JUDGMENT,— This is a suit to ejest tho 


defendant from certain rooms in the plaintiff's 
house and premises No. 39, Lower Cirsulay 
Road, and also for damages. 


The defendant was a monthly tenant under 


the plaintiff, the’ renf alleged in the plaint as . 


payable being Rs. 90 a month. On the 30th 
November 1920 the plaintiff through’ his 
Attorney gave the defendant one’ month’s 
notise to quit, that'is*to say, on the 3lst 
December 1920. The defendant did not 
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quib the premises and the plaintiff has, there. 
fore, brought this suis. 

This is one of four suits all standing on 
the same footing, in which the relations 
between the parties were the same, but the 
other three have failed besanse the partie” 
have unsucsessfully pleaded the Rent Aat, as 
they had not complied with the provisions 
with whieh they had to comply before they 
were entitled to the benefit of the Aet, In 
this ease also the defendant has pleaded 
to be entitled to relief by reason of 
the Caleutta Rent Ast, and the following 
issues were settled :4— 

1. Does the plaintiff bona fide require the 
premises for his own oceupation P i 

2. Hasthe defendant paid the rent due 
by him to the fullest extent allowable by the 
Calcutta Rent Act by the 15th day of the 
month next following that for which the rent 
was payable in aceordanee with the provi- 
sions of section 11, aub seetion (5) Р 

8. Has the plaintiff refused to ascept the 
rent offered, and has the defendant duly de- 
posited it. with the Rent Controller under 
section 11, sub-section (4) Р 

4. Is the defendant entitled to relief 
under the Caleutta Rent Aot? 

The real controversy in this sase has 
centred on the first issue, for, under the 
Calentta Rent Act, assuming that a tenant 
complies with those provisions to which 
referenee is made in the other issues, a tenant 
is not entitled to the benefit of the Act where 
the premises are bona fide required by the 
landlord either for purposes of building, or 
re-building or for bis own occupation. In 
this sase the plaintiff says that he requires 
the premises for his own oceupation and in 
order to support that he has made a state- 
ment in his noties to quit, where he says 


. through his Attorney :— 


"My client requires the said premises 
No. 39, Lower Cireuler Road, for his own 
use and oceupation, inasmush as he has 
made arrangemento for letting out his present 
renidenee No. 37, Canning Street, and wants to 
remove to his said premises No, 39, Lower 
Oiraular Road, in Oslontta, on the 186 day of 
January 1921." Р 

What ів the plaintiff's evidense as to this? 
He says that the defendant has been in 
possession of the premises sinse June 1916, 
and in or about September 1919 he gave 
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notice to all the tenants in the house, bosause 
be says he wanted to let ont the whole house 
on а lease to Macfarlane and Co. The 
tenants did not quit and his negotiations 
with Maefarlane and Оо, fell through. After 
that he entered into negotiations with the 
Government of Bengal. He wanted to give 
the whole house to one man, and the Govern- 
ment wanted it for a Survey Offiee and 
negotiations ensued. Thereupon, he again 
gave noties to quit to the tenants but they 
paid no attention to that either, In the end, 
inthe month of August, the arrangements 
with the Government had to be cancelled as 
vasanb possession eould not bə given. Bat, 
meantime, there had been fristion between 
the landlord and his tenants in this honse, 
whieh I should explain is divided into scme 
six or geven flats, because he was trying to 
get rid of them and also because they made 
complaints with reference to the water 
supply. 16 appears that the friction reached 
gueh a stage that the parties found their way 
into the Criminal Courts, but the proceedings 
were eventually dropped. 

It is obvious that, up to the beginning of 
August 1920, there was no question what- 
ever of the plaintiff desiring to eject the 
tenants because he required the house for his 
own occupation, and his evidence makes that 
elear beyond alldoubt, Then ha says that 
in the middle of September 1920 his wife 
gave birth to a ehild and that thereafter she 
suffered from fever for which she was attend- 
ed by a Dr. Banerjee, who has heen called 
as a witness in the case, and that, owing to 
the insanitary conditions due to the presenas of 
a hide godown at the back ofthe house in 
Canning Street where the plaintif resided, 
‘and smell, and tke foot that the losality was 
il- ventilated, the Doctor advised him te go 
where they could get more light and air. The 
plaintiff showed him the house in Circular 
Road of whieh the Doctor approved. When 
exactly that took plase is not clear. The 
Doetor himself said he could not give the 
exact time but that it happened 2 or 3 
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the 30th Nóvét bas: - The reason thera given 
is that he required the house for his own use 
and oecupation, inasmueh as he had made 
arrangements for letting out his then resi- 
dence No, 37, Canning. Street, and, therefore, 
wished to remove, The evidence as to this 
is that on, or about the 12th October 1920 the 
plaintiff made an arrangement, with Megere. 
R. D. Cooper and Co. of which firm Mr. 
Cooper has been called, whereby the plaintiff 
let ont to Messrs. Cooper and Oo, the whole 
of the first floor in No. 37, Oanning Street, at 
Rs. 1.250 per month. Possession was pro- 
mised on the lst January. Bat, meanwhile, 
the arrangement was that possession would 
be given of the front large hall and the 
adjoining rooms and the verandah as from 
the 15th October for: whioh a, charge of 
Rs. 650 per month would ba made until. the 
whole flat was available. At or about the samą 
time the plaintiff also let.a portion of the 
premises to some other Company which has 
been referred to as the Hume Pips Company. 
So' the position was that ha was depriving 
himself of a considerable portion of the spaca 
in his own house in No. 37, Canning Street, 
where he had lived for four years in 
order. to make it over to these meroantila 
firms or companies, 
These ara the, circumstances with whieh 
I hava, to deal. J find, sonsiderable difüsulty 
in appresiating in the. plaintiff's favour the 
complete change of front from August to. the 
time when the notica to quit was given, Я 1 
cannot in my, mind dissosiate, what occurred 
upto August when the plaintiff wanted to let 
out the house in No. 32, Lower Cirenlar Road, 
to one tenant from what ocurred later, 
When the notica to quit was, giyen по refor- 
ence was given to the personal aspeet of the 
matter, but it, waa based entirely upon. the 
arrangements made With these other tenants 
for No. 37, Canning Street. It seems ќо me 


‘that the plaintiff has here based his require. 


ment of the premisés in suit on the groond 
of his wife's Health, because he fesla that the 
other grounds would, not be sufficient to 


months after the plaintifi's child was born, .entitle him to say thet he bona fide requizes 


The Doctor says that the plaintifi’s wife 
suffered from malarial fever and uterine 
trouble and that, therefore, he gave the 
, advice that the plaintiff should remove, 
It has to be observed that that is поё the 
reason alleged or even remotely suggested by 
the plaintiff in his notice to quit given on 


the house for his own oceupation whioh it is 
necessary that I should find for him to obtain 
an order for possession. А From this point of 
view І &m not at all satisfied as to the 
bona fides of the plaintiff, Without asserting 
that heis deliberately untruthful, he has to 
my mind strained thé cireumstaneesiin his 
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own favour {6 tha utinost limit, 1 dó not thitk 
‘i їй ёпопёһ that a plaintiff, in order to dii eat 
Е pled under the Calautta’ Rent Act, should 
merely say that he desires the premiges 
bona fide for his own occupation. Thé word 
ih ihe Aet is not "desire," bit “require.” 
This, ih my opinion, involves something more 
than в mere wish and it involves. an elerient 
cof need, to some extent atleast. i ati un: 
able to seethat there is any need on thé part 
of the plaintiff. He did , not pnt his’ wife's 
health forward as a ground for his require- 
mént uhtil later, and,so far as his réquire 

ments arose from other sireumstaneds, he‘ put 
himself it the position in which.ke found 
himself by letting out part of his residential 
house in No, 37, Canning Streot, to these 
mereantile firms and companies, as I believe, 
for the purpose of obtaining a substantial 
rental, I do not think that I should ba right in 
holding that a landlord who has. premises 
sufficient for his requirements should he 
‘allowed to eject ‘tenants because - he chooses 
for his own convenience or profié to deprive 
himself of the use of the premises which he 
ig occüpying and then to say to his other 
„tenant: “having deprived inyself of the ure 
‘of the premises whiéh I have hitherto occu: 

pied, І, therefore, require the house in which 
you liye for шу own oagupation and {-now pro- 
pose to ejéet you.’ This, in my judgment, 

would ba to défeat the objeats of the Act and 
'I do not think that in such circumstances a 
‘Yandlord ean he gaid bona fide to require the 
premises for his own ocsupation. I, therefore, 
find that the plaintiff does not bong fide 
require the premises for his own свспра- 
tion. 

With regard to thé sesond issue. — Has the 
defendant paid the rent in aesordance with 
the provisions of sedtion 11 (5) of the 
Galeutta Rent Act and did the plaintiff 
Yefuse to accept it and was ‚16 duly deposited 
under seotion 11 (4) P—tife defendant hae said 
that Тоё February, Marsh, -Abril and May 
1920 he paid the Биші by cheque, but 
that the rent was поё accepted and thereupon 
ib was paid to the Rént Controller. It has 
bear argued (Пер it ig the duty of a tanant to 


éffer єбїї to Вів landlord every month end : 


obtain every tidnth а refuéd) rom him 
béfo¥e Ha is éntitléd to pay tó the Rent Ооп. 
troller, I cannot eonceive that it was intended 
by thé Aat thafiswehi a farce should be gore 
through every month when: thé relations are 
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such that the landlord refuses to ascept the 
rent, and I think the tenant is justified in 
paying the rent to the Controller month by 
month onse there has been a refusal by the 
landlord to accept 16, 

It is further submitted -&hat the defendant 
has not paid the full amount of the rent. In 
this eonneetion it is right that I should refer 
to an application whish was made at the 
very lest possible stage; f.e, immediately 
baforethe learned Counsel for the defendant 
was &bout to sum up. Їп the plaint it is 
alleged that the monthly rental was Rs. 90. 
Iu the written statement it is stated that in 
May 1920 the plaintiff demanded rent at the 
increased rate of Rs. 150 a month. The 
defendant refused to pay 16 and offered three 
months! rent at the rate of Rs. 110 а month 
which he says was the standard rent. The 
rené in point of faot lias not been standardized 
and there has b3en no order by the Rent 
Controller fixing the standard rent. The 
defendant also in the eourse of Kia evidence 
relating to the time when Macfarlane end 
Co. were on the ssene said that Macfarlane 
and Co, wanted Hs. 115 a month and he 
offered to pay and astaally did pay Rs. 115 
in Dacamber 1919 and January 1920, after 
which tho plaintiff would not accapt the rent. 
Upon these materiale, and though the plaintiff 
himself did not say anything about a varia- 
tion of the agreement as regards the amount 
of rent, I was asked to allow the plaint to ba 
amended, But the amendment asked for is 
not a purely formal matter, as it waa asked 
for in order to give a further ground to the 
plaintiff to defeat the plea under the Rent 
Aet, Learned Connsel for the defendant waa 
willing to concede it, had it been merely 
formal dnd only relatsd to the question of 
amount,as the defendant has in fast been 
paying Rs. 110 to the Rent Controller, but in 
the oircumstanoss stated he objeeted to the 


' figure being altered to Rs, 110: and having 


regard to the абе at which it was asked for 

I refused to allow the amendment to be made. 

But eyen во; dealinge with the fasts as they 
are, ‘E find’ по’ evidense’ of any fagreément 
botwéén' the’ plaintiff and thé defendant to 
pay mör than Ёз, 90 а month, I have 

referred: $o all thé items of gvidenee and 
statenients in the pleadings to whiéh my 
attention #88 drawn by learned Counsel for 
thé plaintiff, and though i in fiot the defendant 
did pay Rs. 110 a month to the Controller, I 
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gather that he did во because he wished to 
put himself on the safe side, having regard to 
the provisions of the Oslputta Rent Act as 
to the standard rent, but it does not appear 
that there wan any agreement between the 
parties that the rent should be more, at any 
time than Bs. 90 a month, 

I find that the plaintiff refused to aeeept 
the rent offered and that the defendant has 
only deposited it with the Rent Controller 
under section 11 (4). 

In these cireumetanees, the second issue 
with referenee io 'seetion 11 (5) of the 
" Calcutta Rent Act does not arise. 

The defendant is entitled to relief under the 
Oaicutia Rent Ast, and the result, therefore, 
is that this suit will be dismissed with costs 
on seale No. 2. . 

Though the evidence was resorded almost 
entirely in the suit against Mrs, Mendies 
(No. 274 of 1921), as directed at the соп. 
elusion of my judgment in that suit, it should 
be treated as having been taken in this suit 
and costs will be taxed aecordingly. 

B. N: Suit dismissed, 


MADRAS HIGH COURT. 
Ога Reviston Permon No, 708 ок 1921, 
Marsh 6, 1922. 
Present :— Mr. Justise Oldfield and 
Mr. Justice Vensatasubba Rao. 
P. Б. A. R. A. В. ARUNACHALAM 
CHETTYAR-—PzriTIONER 
tersus 
ARUNACHALAM OHETTYAR, Minor, 
BY Guardan VISALAKSHI ACHI— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 116, О.П, 
т. 5—Parinership between plaintiffs father and 
defendant— Substituted partnership between plaintif 
and defendant on father’s death— Suit. for accownts— 
Claims, joinder of—Joinder of more than one claim— 
Order to elect to proceed with one—Revision, 


Where a person sues forstwo accounts, one for ' 


the transactions of the partnership between his 
father and the defendant to which he ів entitled 


as an administrator of the former's estate, and the А 


other for the transactions of the partnership 
between himself and the defendant substituted in 
place ofthe first partnership on the death of* hig 
father, his claim is not bad for misjoinder, since 
ib arises with reference to the estate in respect 
of which he is suing as an administrator and falls 


INDIAN OASES. a 


ABUNACHALAM OHETTYAR- t. ARUHAOHALAM OHETTYAR: * ° 


(1922 


under the Exception to О. П, г. Б of the Code of 
Озуп Procedure. [p, 967, cols. 1 & 2.]. . 

The words “arise with reference to” occurring in 
О. II, r. б of the Code, cannot be read as “arise 
against or on behalf of." They are sufficiently 
general to cover & claith like the personal claim of 
the plaintiff in this case. Гр. 967, col. 2 ] 

Tredegar v. Roberts, (1914) 1 K. B, 288: 88 L. J. K. 
B. 169; 109 L. T. 7781] 58 S. J. 118, referred to. 

Bevision iscompetent under seotion 115 of the 
Civil Procedure Code, from an order giving a 
plaintiff the option to proceed with one of the two 
causes of action joined in his plaint. Гр, 967, col, 1.] 

Sitaramaya v. Ramappaya, 89 Ind. Cas. ‚60; 6 L. 
W. 207, Vaithilingam v. Ramalingam Pillai, 88 Ind, 
Cas. 133; 6 L. W, 9; (1917) M. W, N. 650 and Shan. 
muka Nadan v, Arunachalam Chettiar, 69 Ind, Cas, 
961; 14:1. W. 642; (1921) M. W. N. 799; 42 M, L. J. 
97; 80 M, L. T, 172; 45 M. 194 (1922) A, I, В, (М.) 
882, followed, . 

Petition, under sestion 115 of Aot V 
of 1908, praying the High Court to revise 
the finding of the Court of the Subordi. 
nate Judge, Ramnad, at Madura, dated 
the 29th September 1921, in Original Suit 
No. 78 of 1918.. ` iot 

Messrs. A. Kréshnasawmey Atyar and' O. 
A. Seshagiri Sastrt, for the Petitioner — Те 
lower Court erred in holding that the 
joinder of claims sontravened the pro- 
visions of О. II, г. 5, Civil Procedure Code, 
The plaintiff is not only administrator to his 


father's estate, but is also beneficially 
entitled’ to the estate. О. IT, тг, 5 does 
nof apply. The сааб gomes within the 


Exception to the rule. The plaintiff's per- 
sonal eJaim arises with reference to the 
estate in respect of which he is suing as 
administrator, 

As tothe High Courts power to interfere 
in revision the matter is concluded by 
authority. See Sréaramaya v. Ramappaya 
(1), Vatthelingam v. Ramalingam Pillar (2), 
Shranmuka Nadan v. Arunachalam Ohettiar (3), 

Mr. К, V.* Krishyasawmy Iyer, for the 
Respondent —There is no question of juris- 
diction to justify High Oourt’s interference 
under section 115. 4 

The slaims, are distinct and some within 
the mischief of O. 1I, r. 5. | 

JUDGMENT.—We "sre asked to revige 
An order diresting tHe  plaintiff-petitioner 
to elect whether he will proceed with 
one or the other ofethe*two causes of 

(1) 89 Ind. Саз. 160; 5 L, W, 207. Е 
"S 88 Ind. Cas. 138; 6 І. W.9; (1917) M. W.N. 
(8) 69 Ind. Cas. 96); 14 L. W. 642; (1921) M. W. 
N. 799; 42 M. L. J. 97; 80 М, L. T, 172; 45. М, 194 
(1922) А, Т.В. (M.) 882, ` 


' eonrse of authority 


| . eshalam’s 
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ARUNACHALAM CHETTYAE v. ARUNAOHALAM OHETIYAR. 


aotjon joined in his plaint on pain, in 
- важе he, fails to do so, of his suit being 
dismissed. 

' The question whether use of our revisional 


powers is authorised by section 115 of the. 


Civil Prosedure Code in sueh а ° ease ig‘ 
eoneluded in ' petitioner's favour by the 
in this Court. Vide 
Sttaramaya v. Ramappaya (1), Vaithilingam | 
v. Hamalingam Pillai (2) and Shanmuka 
Nadan у. Arunachalam Ohettzar (8), to mention 

only the more resent desisions, 

' On the merits plaintiff's case is, shortly, 
that Arunashalam, his father, was first de- 

fendant’s partner, the terms of the partner- 

ship having been varied from time to time, 
On Arunaehalam's death plaintiff obtained ' 
Letters of Administration fom his estate. 


He had also, however, been acknowledged , 


by first defendent as his partner, This ao- 
. knowledgment is, no doubt, referred to in the 
plaint, as though it made ‘plaintiff a partner’ 
with first defendaut, not in any firm con. 
stituted by it, but in the previouely existing 
partnership between first defendant and 
` Arunashalam, whieh on the only sorreat 
yiew -of.the law had been terminated by 
the latter’s death. That unsound pleading,’ 
however, cannot affect the nature of the 
relief asked for by plaintiff, as if is stated 
in the prayer portion Ф? his plaint with 
reasonable elearness. He asked for disso- 
lution of the ‘partnership between .himself. 
and first defendant, for an ascount of the 
traneactions ‘during the existence of Arana- 
interest and his own and for a: 
decree for the amount found due; that ie, . 
for two a&ecounís, one for the transastions, 
'of the partnership or partnerships between 
Arunachalam and first defendant to whioh 
he is -entitled as administrator of the 
former's estate, another for the transactions of 
the partnership, of whieh he also claims 
the dissolution between himself and first 
defendant to whish he is personally en: 
titled. 
The lower Oourt. held that “this joinder 
of olaims offended against О. II, r. 5 of 
the , Civil Proeedure: Code. Contra- 
argued that (1) the те is not applicable, 
where the exesutor or*administrator in ques- 
tion is also, as plaintiff is, beneficially en- 
titled to the estate, (2) the present case comes’ 
within tke &xeepticn specified in the rule, 
‚эв yleixtifi’e gerecral claim — aries with 


` or 


it’ is 


reference’ to the estate in respect of which’; 
he is suing as administrator, We offer no 
opinion on the first of these sontentions, 
besause wa, ascept the sesond. The words 

‘arise with referense to" are very general, 
‘in our opinion suffisiently во to cover a 
claim which, like the personal elaim of 
_ plaintiff, ean be ealculated only after one 
essential element in the calculation, the 
amount due to him as administrator from 
the, assets of Arunashalam’s firm or firms 
and retained by way ofloan or otherwise 
in the subsequent firm, has been aseertained, 
In the absence of distinet authority we вве 
‘no reason ‘for reading the expression ‘arise 
with referenee to,” as first defendant suge 
gests, as equivalent only to "arises against 
' on bebalf of.” In Tredegar v, 
Roberts (4) the object of the similarly 
worded , English О. XVIII, т. 5 was de. 
‘fined as “to prevent an administrator from 
intermingling the assets of the testator 
with his own moneys,” But there the main 
rule, not the exception, with whioh we ars 
coneerned, was under construation, and itis 
not shown how the mischief thus referred 
to is to be apprehended more distinctly in 
the prasent case than in others, which that 
exseption may sover. Infact, if there is 
here any oonflie& or ehancs of eonfusion be- 
tween plaintiff's interests as an adminis- 
trator and in his’ personal eapasity, the 
risk of such eonflict will be as great, whether 
he brings one suit ог two; and if (as would 
be sonvenient and proper) the two suits 
were tried together, the difference be. 
tween the aecountsto be taken in them and 
in the suit as ab present framed would be 
merely formal. 

In these eirsumstanses, we allow the peti- 
tion, веб aside the lower Court's order 
and direct it to proseed with the trial of 
the 8016 acsording to law. Ooststo date in 


' this and the lower Court will be sosts in 


the eause and will be provided for in the 
deeree to be passed. 

M, б. Р, 
eo,” i е 

х. К 

Petition allowed, 

`) (1914) 1 x. В, 283; 83 L, J. К, В, 159: 109 L, T, 

7813 58 В. Je 118. 
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MADRAS HIGH COURT. . 
ORIGINAL Sips АррЕАұ No. 81 of 1920, 
October 24, 1921. 

Present: — Sie William Ayling,Kr,, Officiating 
Chief Justice, and Mr. Juatise Odgers. 
Tug OFFICIAL ASSIGNEE or MADRAS 

— APPELLANT : 
v8rsus : В 
S. R. M. М. R. М. VELLTAPPA CHETTY | 


AND ANOTHER— RESPONDENTS. : 

Presidency Towns Insolvency Act (III of 1909), s. 

52 (2) (c)—Insolvent’s Property—Equity of redemption, 
whether "goods" —'" Goods," essentials of. 


An equity of redemption is not ‘goods’ within the 
méaning of section 52 (2) (c) of the Presidency Towns 
Insolvency Act. “Goods” must be actual, tangible, 
concrete things, not intangible such as an equity of 
redemption, [p. 969, col. 2; p. 970, col. 1,] 


Lalit Mohun Nundy v. Haridas Mukherjee, 31 Ind. 
Cas. 707; 240. L, J. 335, Colonial Bank v. Whanney, 


(1886) 11 App. Cas. 426; 56 L. J. Oh. 43; 55 L. T.. 


· 862; 34 W. R. 705; З Morrell 207, Mercantile Bank of 
India Limited, Madras v. Official Assignee, Madras, 35 
Ind. Cas. 942; 39 M. 250 at p. 262, referred to. 

Roy, Ew parte, Sillence, In re, (1878) 7 Ch. D. 70; 
47 L. 2. Bk. 85; 87 L. T. 508; 26 W. В. 82, 
distinguished. . 


Appeal from the judgment of Mr. Justice 
Komaraswami Sastri, passed in the exercise 
of the Ordinary Inselvensy Jurisdiction of this 
Qourt in Insolvensy Petition No. 6 of 1919, 
in the matter of V. М, А, Appaehi Chetty 
& Sons (Insolvents),) 


The Advoaate»General, Mesars. О, B. Rama- 
swami Atyar and О. T. Govindan Nambiar, 
for the Appellant. 


Messrs. 4, — Krishnaswam Ayar, М, 


Subbaraya Aiyar and N. Stvarama Késhna: 


. Aiyar, for the Respondents. 
JUDGMENT, | 


~ Ораввв, J.—Thisis an appeal from, the 
judgment of Kumaraswami Sastri, J, who 
disallowed the applications of the Offisial 
Assignee totreat в certain letter of charge 
given by the firm of Appachi Chetty & Sons 
(who were adjudicated on 15th January 
1919) to certain Nattukottai Ohetties вв 
(i) a frandulent preference under section 
56 of the Insolvercy Aet: (č) withifi the 
order and dispositicn portion of section 52 of 
. the Insolvency Ast; (5) within gestion 55 

of the Incolvency Aet as being without вор- 


| ‘INDIAN OASHB, 
OFFICIAL ASSIGNEE OF MADRAS ©, VALLI APPA OBETTY, 
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sideration. The learned Judge found agalpst 
the Official Assignge on all these points and 
he appeals. Certain bales were pledged in 
October 1918, by the insolvent firm to Egappa 
Chetty.*io whom the former owed 
Re, 1,35,000. Thesa bales were deposited with 
the pledgee and the validity of this. pledge 
ig in no way questioned by the learned 
Advocate General who  sppeared for the 
Official Assignee. The question is as to the 
balance remaining after the pledgee has taken 
his debt out cf the money realised by sale 
of the bales pledged to him. The insol- 
vent purported to ereate a sesond charge in 
favour oftwo Nattnukottai Chetties on the 
same bales by means оѓ в certain letter set 
out in the judgment ofthe learned Judge. 
This letter is fated 2156 December 1918 and 
runs as follows :— Ав we have given tke 
bales belonging to us, that is, the goods 
mentioned in the list herewith given, as 
security for Re. 1,35,000 whieh is the principal 
due up to this dats оп the aceount of debit 
and eredit transactions already earried on 


. with T, T, Egapra Chetty of this place and 


the interest thereon, we shall sell the goods 
mentioned therein ascording to the’ Bazaar 
price and pay the entira amount and the 
interest to the aforesaid Egappa Chettiar, 
and the goods whieh»are likely to remain 
after fully dissharging the amount due to 
him have been given by us as security for 
the balance cf principal Rs. 12,800 and 
interest due by us to S, R. M. М, R, M. 
Velliappa Chettiar out of уоп and for the 
_prineizal Rs. 13,750 and interest due after 
deducting the amount paid in respest of the 
promissory-note for Rs. 15,000 executed aud 
given by one M. R. Hy. Muthukumara 
Chetty to Kt M. L. Kumarappa Choettiar. 
If the aforesaid bafes are not 8014 and delay 
is saused, we have given them to 
you аз serond sgourity also, Until T. T.. 
Egappa Chettiar’s debtand your vagatra’s 
debt are disebarged out of these biles we 
shall not teke thee money.” It is not’ 
eontended by the lesrned Advocate-Genbtral 
that this letter does not ereate a valid 
charge, but it is said that, owing to the power 
óf salo, having bsenleft in the insolvents 
(we аге not told if Egappa Chettiar knew of 
or assented to this and we should think it 
extremely unlikely), by the letter of sharge, 
the Nattukottai Chetties have allowed goods 
belonging to themselves io te in the 
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Sokker ETO, order or disposition ‘of the insal- 
venis, under stish ‘oirsumstances that the 
Jatter is the reputed owntr thereof, In other 
worde, thesesond aharga, ihoagh the prop. 
exty of the Nattukottai Chettie:, is to be 
taken away from them ani the vflue of it 
applied for the benefit of the general "body 
of oreditors, 


` The only point argued before us af. the 
three веб ont above was (5), The first 
question, therefore, for decision is, promising 
that what the insolvents only dealt with 
was what was . left after ` their 
pledge to Egappa, 2, e., the equity of redemp- 
tion, did ihe seeond -charge-holders leave 
that equity of redemption at tha disposal of 
the insolventsso asta inour forfeiture (for 
that is what itis) of their sherge within 
the mischief of. seetion 52 (2) (с). It was 
firstly eontended by the Advocate- General 
ibat the matter might fall within section 52 
42) (а) also, as being property belonging 
to the incolvents, but (а) includes only what 
_ really is the insolvents’ property, in this case 
the value of the gcods minus the value of the 
two dharges created on it—in other words, 
the ceeond equity of redemption, whieh ie, 
in faet, valueless to the Official Assignee, 
who for any practisal advantage to accrue 
must bring the cage under clause (c) and thes 
recover the benefit of the second charge. The 
learned Advoeate- General being thus confined 
to clause (с) it was neeessary for him to argue 
that the, equity of redemption disposed of 
by the insolvenis by wey of second eharge but 
lefi at their disposal Ьу the owners thereok 
was ‘goods’ 
elauge. In support of this «ontention he 
first. relied on sestion 76 gt the Oontrasi 
^ - Act where, in tha Chapter on“ Sale of 
Goode," it.is said: “ín this Chapter the word 
'goode' means вой includes every kind of 
moveable property,” Referenss “was ‘also 


made to two cases: Franklins v. Neate (1): 
where it was held thaf, in spite of the pledge; 
the. pawnor still has,a property in the goods. 


pledged which property he can sell, snbjest, 
of source, to tke ` special property 
. (asit is called) vesfed in the pledgee. This 

is an undisputed proposition and docs not 


' (1) (1844).18 М, ENW 4815 14 L, J, Ex. 59; ei Е 
200, А 


‚В. 688; 163 B, B 
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-the respective rights of the pledgor 


within the meaning of - that. 
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authority for the  insolventS to erento s 
second eharge on the pledged bales. The 
second cse was Roy, Hx parte, Sillence, 
In‘ re (2}, where it was held that the 
bankrupt sould not creata a lien (as claimed 
by bis ereditor) over certain horses as 
the latter were not his, They were, howaver, 
in his order ard disposition by consent of 
the truo owner, 


In my opinion this aage is totally different 
from the present. It ig nob eontended that 
the goods or: thatthe equity of redemption 
in the goods after they were pledged did not . 
belong to the insolvents ard‘they wera not at 
perfest liberty to deal with those goods or the 
equity ofredemption, -as they pleased, subjset to 
the pledgee's right. At most, the casa 
decides that the possession of a depositor 
claiming a lien ig, for the purposes of this 
elause, the possession of the insolvents. On 


: the other hand, it has baen held in Greening 


v. Clark (8) and Webb v. Whinney (4) that 
the possession ofa pawnee is not the posses- 
sion óf the insolvent pawnor. So also in 
Lincoln Waggon and Engine Cc. v. Mumford 
(5) it was said by Stephen, J.: “If one 
parson deposits a chattel with another, and 
borrows money upon that chattel, it cannot 
be said that it is in the possession or apparent 
possession of the person creating such е 
oharge проп it.” So mush for the question of 
and 
plédgse in the gooda pledged. Ireturn to the 
question as to whether the equity of redemp- 
tion in there goods pledged is itself included 
in the definition of ‘goods’ in elause (c); Mr. 
Krishraswami Aiyar for the respondents 
points tothe analogies in rection 41 of the 
Transfer of Property Act and section 108 
of the Contract Aci. They are both instances 
of ‘holding out’ by the true owner and he 
sontends bat the ease under clause (с) із 
the same. There must, in tha seetions 
sited, bə an express or implied representation 
by the trus owner tha} the ostensible owner is 
anthorisad to deal dith the land or goods, as 


(2) (1878) 7 Oh, D. 70; 47 1, J. Bk, 86; 87 L. T. 
. 508; 26 W, В. 82. 

3). (1825) 4.B. & C. 316; 6 D.-& R. 375; 81, J, K. 
B.’ (0: s.) 220; 107 B.. E. 1077. | 

(4) (1868718 Ù. Т. 593; le Ww. Е. 978, 

(5) (1880) 41 1%; €68. - 
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the case‘may be. It is maid the same applies 
here. It must be goods’ actual, tangible, consrete 
things, not intangible suh as an equity of 
rademption. It is clear that in bho Chapter 
IX, on Bailment, in the Contrast Ast 
‘goods’ must have this significance. Jn this 
counestion the proviso to the slause 18 im- 
portant: “Provided that things in action other 
than debts due or growing due to the insol. 
yent in the coursa- of his trade or business 
shall nol ba deemed goods within the 
meaning of sleuse {c).” Thus, debts of 
the specified character are expressly excepted 
from ‘things in action’ whieh are not to be’ 
deemed ‘goods’, | 

` 16. has been held that shares and share 
certificates are not ‘goods,’ Dalit Mohan 
Nundy v. Haridas Mukherjee (6).The judgment 
of Fry, L.J., in Colontal Bank v. Whinney 
(7) contains « valuable resume of the 
development of the law as to ‘things in action.’ 
The question there was, whether shares in a 
Company were choses in possession or in action 
and he decided that shares are choses in action. 
The other Lords Justices decided the other 
way, but their desision was reversed by the 
House of Lords in Colonial Bank у. Whinney 
(8) where, at page 446, Lord Fitzgerald said: 
“Tt seems to me,on a careful examination of the 
section and proviso, that the intention of the 
legislature was to narrow very mush the 
operation of the ‘order and disposition’ 
elause во as to gonfine it ќо such goods ав might 
be in the order and disposition of the bankrupt 
‘in his trade ог business, and, save 
in the ease of ‘debts due to the bankrupt in 
the course of his trade or business,’ fo exelude 
all those insorporeal rights which are not 
visible or tangible or capable of manual 


delivery or of astual enjoyment in possession, 


in its ordinary sense, and whieh, if denied, 
ean be enforoed only by action or suit." This 
extract containsand supports the very posi- 
tion contended for by Mr. Ramaswami Aiyar 
and 1 see norenson to doubt its applicability 
to the olausa in question which is taken 
word for word from section 44 of the 
Bankruptey Act of 18839 sorresponding to 
seation 38 ofthe English Bankruptsy Ао, 
1914, on whieh the саве of the Colonial Bank 
v. Whinney (8) was desided. (Seo 


(6) 87 Ind, Cas, 707; 24 0. L, J, 335. è 

(7) (1885) 80 Ch, D. 261 at p. 285; ЭЗ W. R. 852. 

(8) (1886) 11 App. Cas. 426; 66 L. J. Oh. 43; 55 L, 
T, B62; 84 W, В. 705; 8, Morrell,207, 
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also on this point Mercantile Bank, of 
India Lémiied, Madras v. Oficial Assignee, 
Madras (9)). These considerations seem , to 
me to clearly conclude the matter on this 
point against the appellant and I have no 
hesitatione in holding that an equity of 
redemption is not ‘ goods’ within the mischief 
of slause (c). 

The learned Advosate General, however, 
argued another point. On 12th April 1920 
the Offisial Assignee moved before the Judge 
in Insolvensy for an order deolaring а certain 
transfer of goods made on 12th Decombser 
1918 by these same insólvents in favour 
of А, Б. A, Swaminatha Pillai fraudulent 
and void under ssetion 56 of the Presidenay 
Towns Ingolvensy Act, This was dismissed 
on 20th July 1920, but was, subsequently, 
on 3rd May 1921, reversed on appeal. The 
transfer wes thus an aet of insolveney under 
section 9 (с) of the Act. Ibis eontended 
that by the operation of sestion 51 (b) this 
act of insolvency must relate back to the 
12th December 1918 and that, as the second” 
eharge in this case was. given on 218% 
December 1918, it is invalid, as itis an 
attempted disposition of the insolyent’s 
property afier his property had become 
vasted in the Officiel Assignee, The anawor 
to this ‘soniention is found in section 
57 (c) whieh (interelia) provides that 
any transfer by the insolvent for valuable 
consideration із valid (subjest to the 


- provisions of the Act és to the avoidance 


of sertain transfers, preferenaes as to whieh 
there is now no question in this oase), 
provided that it takes placa before the order 
of adjudication and that the person with 
whom such transastion takes plages has not 
at the time nobiee of tha presentation of 
any insolveney *petition by or against the, 
debtor. | s 

The rejoinder by the appellants to this is, 
that bona fides is required under the meotion 
and reference is made to the Mercantile Bunk of 
India, Limited, "Madras v. Oficial Assignee, 
Madras (9). There it wes held that a creditor, 
who entered info a tr&usastion with his 
debtor with the knowledge that that debtor 
had committed an ast of barkruploy at the 
time the transection was extered into cannot ` 
alaim ¢he benefit of section 57. ia there any 
such evidence here? І вэл find none, nor 


(9) 85 Ind, Cas,{942; 89 М, 260 a5 p, 262, 
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was it contended that such existed. Jt is nob ` 


disputed thah the debt to the Chetties: was an 
astual debit subsisting’ at the date of the 
second charge in their favour. The only 
way in whieh bonafides was raised was, 
in so far as it was involved in the, issue of 
fraudulent preference which was found against 
the Official Assignee by the learned 
. Judge and not argued before us on appeal. 
This point must, therefore, be also decided 
against the appellant. 

The result is, that the judgment of the 
learned Judge in Insolvency was right and 
muat be affirmed and the appeal dismissed 
with «osts. 

AYLING, Orra, О, J.—I agree. 

v. М.Ү, 

N. К, Appeal dismissed. 


* ALLAHABAD HIGH COURT, 

. Firsr Orvin Arezan No. 82 or 1920, 
November 1, 1922. 
Present:—Mr. Justice Rafique and 
Mr. Justiee Piggott. 

UDIT NARAIN SINGH —DizEr£zNDANT 
—APPELLANT 
vertus 
RANDHIR SINGH— PLAINTIFF 
— Rgsroxpent, 
Evidence Act (I of 1872), s. 115—Hstoppel—Mort. 
gage—Adoption of mortgagee’s son by mortgagor— 
Abandonment of claim—Consideration. 


A plaintiff, who has asserted over and over again 
the factum of an alleged adoption, who has consen- 
ted to be bound by it, who has on his own showing 
received valuable consideration in return for 
making such assertions and who has, by reason of 
the setting up of the alleged adoption, caused the 
defendant to be deprived (under the orders of the 
Revenue Court) of all share in landed property of his 
natural father, is estopped from asserting that the 
adoption never in fact took рое, ('p. 974, col. 2.] 

The actual adoption of а mortgagee’s son by the 
mortgagor and the actual transfer to the boy of 
the mortgaged property would form an effective 
cofisideration for the abandonment of a claim on thee 
mortgage, Гр. 974, col, 1.] 

First appeal from ga desree of the Sub- 
ordinate Judge, Jhansi, 

Dr. 8. M. Sulatman, and Mr. N. О. Vaish, 
for the Appellant. 

Dr, Surendro Nath Sen, for the Respond- 
ent. ' 
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‘JUDGMENT, — The plaintiff in this ease, 
Diwan Randhir Singh, is а landed pro. 
prietor, resident in the Jhansi Digtriet. 
Amongst his property we find certain land 
in a village ealled Kerokhar, held by him 
in what, is dessribed in this record as an 
ubari tennre. We should have preferred to 
find on the record a little more evidense 
regarding the precise nature of this tenure and 
the conditions to whieh it is subjeet. 16 
would ssem, however, that the tenure io 
something of the nature of a spesial grant 
from Government and tlf&t it is subjeat to 
resumption by Goyernment under possible 
eonditions, though what those conditions 
may be is not made partieularly elear. ‘As 
long ago as the 9th of March 1901 Diwan 
Randhir Singh borrowed a sum of Вв, 5,500, 
from a caste-fellow of his own, Diwan Balbha- 
dar Singh, residing in the Hamirpur Distriot, 
One of the few points on which the plaint- 
iff has not, in the course of this litigation, 
contradisted ^ previous admissions of his 
Own, is the fast that he really did borrow 
Re. 5,500 in sonnestion with the execution 
of this document, Even in the Trial Court 
he admitted in plain terms that he did owe 
Diwan Balbhadar Singh this sum of money. 
Evidently the original intention of the 
parties was that this money should be secur- 
ed by a usufructuary mortgage on the prop. 
erty of Diwan Randhir Singh in the village 
of Kerokhar, Whether possession was ae- 
tually given to the mortgagee is not qnite 
clear ; but it seems to bean admitted fect 
that, after the execution of this dosument, 
the parties began to doubt whether an aliena- 
tion of this land in this partisular form 
would be permitted by Government, and 
the question arose between the borrower and 
the lender about substituting some otber 
form of gesurity. At any rate, on the 22nd 
February 1902, we find Diwan Randhbir 
Singh executing a simple mortgage of the 
same property in favour of one Kunwar 
Chimman Singh, for a consideration stated 
at Rs. 7,000, out of which Hs. 5,500 was to 
goto pay the debt éne to Diwan Balbhadar 
Singh. in the present suit the plaintiff 
desaribed Kr. Chimman Singh as the own 
nephew of Diwan Balbhadar Singb. When 
eross-examined on the point, he failed to 
make out this precise relationship ; buf we 
may take it that there was some relation- 
ship between the two men. The plaintiff 
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-has alleged that ro further consideration 
‘passed in respect of this document for 
‘Ra, 7,000 and that its exgeution was part of 
án ганра! between himself, Balbhadar 
‘Singh, and Kr, Chimman Singh for the 
‘transfer of the debt due to Balbhadar 
Singh and its conversion into a simple mort: 
‘gage for Ra. 7,000 in favour of Kr. Ohim- 
-man Singh, beeause the ereditor was not 
-satisfied with the sesurity offered by the 
-ugufruetuary mortgage originally executed. 
~ The next important date in the aace is 
the 25th September 1902. On this date 
' Randhir Singh admittedly executed a docu. 
«ment, the interpretation and effeet of whieh 
-axe questions in dispute between the parties, 
-On the fase of if, this deenment consists of 
an express deslaration that the exesutant 
had shortly before taken in adoption, with 
all due formalities, Kr. Udit Narain Singh, 
minor son of Balbhadar Singh, and, further, 
that, ав part of the seme arrangement, the 
exesutant sonveyad to the said Kr. Udit Narain 
‘Singh his own proprietary rights in his 
village of Kerokhar. From the date of the 
exseution of the deed, Ke. Udit Narain 
Singh was to bo the owner of this ubari 
tenure. 

So long as he remained a minor, however, 
‘the property was to remain under the 
-management and superintendence of Randbir 
Singh. There were other provisions deal. 
ing with the possibilily of the subsequent 


birth of natural offspring to the executant, ` 


but with this we are not direetly concerned. 
Mutation prooeedings followed before the 
Revenue Contts and in thé course of those 
proseedings it is beyond question that 
Randhir Singh stated in the. most express 
and definite language that his possession over 
this property in village Kerokhar was now 
that of a guardian and superintendent (we 
might say, a trustee) on bshalf of Kr. Udit 
Narain Singh. After thia date tke pro. 
cesdings taken by the Loosl Governmont 
under the Bundelkhand Eneumbered Estates 
Act- of 1901 came into operation, Diwan 
Randhir Singh was oné*of the indebted pro- 
prietors whose estate was brought under the 
operation of that Act and we have it that 
a number of claims were filed agains) him, 
Amongst other creditors Kr. Ohimman 
Singh put in a claim on tha foot of hia simple 
mortgage for Rs. 7,000. In the Gourt of 
the Special Judge -appointed ‘to determine 
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élairas under the Eneumbered Estates Act 
в compromise was eventually ffled, bearing 
date the -5th of July 1905. The wording 
of this document is certainly peeuliar. 16 
makes по seoret of the fact that Diwan 
Randhir*Singh had entertained the intention 
of denying and repudiating the adoption of 
Kr. Udit Narain Singh attested by the regis. 
terad deed of 25th September 1902. How- 
ever, the compromise seta forth that, after 
diccussion batween the parties sonserned, 
Diwan Balbhadar Singh had taken it upon 
himself to satisfy whatever claim Kr. 
Chimman Singh had under the mortgage 
of 1902 and that, inveturn for this considera- 
tion, Diwan Randhir Singh had abandon. 
ed whatever intention he might have enter. 
tained of repudiating the adoption. He now 
binds himself, in express terms, to consider 
Kr. Udit Narain Singh as hia son and he 
re-affirms the fact of the adoption. Thore are 
certain othar conditions, the most notable ` 
of whieh is that, in the event of this 
adoption ever béing repudiated by Diwan 
Randhir Singh or any other member of hig 
family, they shall be bound to pay to Diwan 
Balbhadar Singh a sum of Hs. Д1, 259, 
which 19 estimated as the amount of tha debt 
due to Kr. Chimman Singh upon hia simple- 
mortgage in respest of which Diwan Randhir 
Singh was obtaining a*rolease under the terms 
of the sompromiso, 

We now soma to the year 1907, in tha 
course of whieh Diwan  Balbhadar- -Singh 
‘died: Hə kad another son named, Raj 
Ballabh Singh, and, on his death, the quea- 
tion *rose regarding the succession to his 
proprietary rights. This was braughé bofore 
the Revenus Courís upon an dpplidation for 
‘mutation, The order of the Assistant Col. 
lestor, dated the lOth September 1907, is 
on our file. It is to the effect that Kr. 
Udit Narain Singh having been adopted into 
another family, had nö right of &uejó38ion in 
respect of thg estate pf his natural father. 
The order. passed, therefore, :. is that; Raj 
Ballabh Singh alone*ba réóóided as having 


*sueoeoded to the proptietary rights of Югал 


Balbhadar Singh. About the end of tha 
year 1916, or the begisning of the year 1917, 
Kr. Udit ‘Narain Singk attained majority, 
On the 5th of January 1917 he presented 
a petition to the Hevenne Oourts calling 
&ttention fio-the fact that he-hád nów attained 
majority ^ and asking that in -thig 
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records for the villaga of Kerokhar thi: fact 


should be recognized by the removal of the. 


name of Diwan Randhir Singh, whish, up 


to that time, stood recordtd az superintend» , 
ent or manager (Sarbarahker) in sharga of 


the property on behalf of the minor pro- 
prietor, Kr. Udit Narain Singh, This 
‚ application was granted. 
On the 16th May 1918 Diwan Randhir 
Singh filed the suit with whish we are now 
concerned. He bases this suit essentially 


upon the allegation that he had never adopt.’ 
ed Kr, Udit Narain Singh and had never 


even purported to perform any seremony of 
adoption in respect of this boy, He recites 
eertain facts, intended to account for the 
execution of the deed of the 25th September, 
1902, and his own sabsequent procaedinga. 
16 is.sufficient to say that he represented to 
the Oourt that he waa under pressure from 
Diwan Balbhadar Singh, on account of the 


dabt which he owed to that gentleman, and 


that the aforesaid ereditor, while putting 
pressure upon him to satisfy the dabt, offer- 


ed to refrain from pressing his claim if: 


the -debtor, $.&, Diwan Randhir Singh, 
would exesute a doeument declaring (falsely) 
that he had adopted Kr, Udit Nardin Singh 
and -purporting to convey to this minor boy 
‘his. proprietary rights in the village of 
Kerokhar. То do the plaintiff all possible 
justica, we maka it clear that the plaint 
insists upon the fact that the statements in 
the deed of -the 25th September 
regarding the adoption were known to be 
false at the time by all partise concerned 
eand that it was a perfectly well underajood 
thing that the transfer of the «bari tenure in 
villaga -Kerokhar in favour of Kr. Udit 
Narain Singh was to'zeamain a mera paper 
transastion. 
to the plaint, Diwan Randhir Singh had 
ramained right up to the year 1917 in the 
position of benefieial owner in respesó of 
this property. He had applied’ the rents and, 
profits of the вате to his own use, neither 
spending any thing on agsount of the nominal 
owner,’ Kunwar Udit, Narain Singh, nor 
feeling himself‘ under any obligation to 
render, 
‘his receipts or of his‘exponditure, Farther, it 
js represented in thé plaint that, in apite 
of tha proceedings of the year 1905 and the 
compromise thon executed, no, real clond had: 
Өтөк pesn caf on ‘the рїїнї! B tito to. „this 
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property until Kunwar Udit- Narain Singh 
mada hia application of the 5th January 


1917. This ia ths date given in the plaint 
for the . origin of tke canse of action, 
and thera are fonr voliefa sought. The 


г first is в declaration that the deed of the 
25th Sepfember 1902 is void and ineffeatual 
as against the plaintiff, The second ia 
that if may be declared that the defendant 
Kr. Udit Narain Singh is not the adopted 
son of the plaintiff Diwan Randhir Singh. 
The third is that it may ba declared that 
the aforesaid defendant has no rights in the 
village of Kerokhar but that the plaintiff ie 
the owner of the property therein already 
referred to. The last is in the form of an 
alternative relief and asks for a declaration 
that, in any event, Kr. Udit Narain Singh ba 
the adopted son of Diwan Randhir Singh, 
these two are, as members of a joint uudivid- 
ed Hindu family, owners in eqaal shares 
of the «bari property in the village of 
Kerokhar. 

In reply to thisclaim, apart from a denial 
of the facts put forward by the plaintiff 
and an assertion that the adoption of tha 
dofendant had fully and effestively baen 
carried out prior to the execution of the 
deed of the 25th September 1902, a 
number of legal objections were raissd. It 
was contended that the snit as brought was 
elearly barred under any possible Artiele of the 
Schedule to the Indian Limitation Ast 
whish sould be suggested as applicable to tha 
same. There was also a contention that, as 
regards the deslaration of title sought in 
rcspaob of the ubari tenure in village Kero- 
khar, tha plaintiff was not entitled to elzim 
& mere declaration, inasmush as he had been 
effectively dispossessed in consequence of 
tha defendant’s application of the 5th 
January 1917. and the orders of the Ravanua 
Conrís passed thereon. 

Tbe Trial Court elected to take evidence on 
all the issues before determining any of the 
questions of law. We may say at once that, 
with regard to the alleged adoption, there waa 

„в оопвійегађ1е body ofgsvidensa producad on 
both sides, The witnesses for the plaintiff 
wera in direch conflict with those for the 
defendant and there was undoubtedly some 
hard swearing on one side,or the other. The 
Trials Court came to the, eonelusion that 
Diwan Randhir Singh waa spaaking the 
truth when, he said that he had never 
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adopted Kr. Udit Narain Singh and had 
never sven gone through any ceremony 
purporting to have the effest of an adoption, 
For reasons to be stated presently, we do not 
propose to reeord a definite finding on this 
point. We feel bound to say, howaver, that 
the learned Subordinate Judge seems to us 
‘to have given very indifferent reasons for not 
attaching greater weight than he has done to 
the repeated declaration of Diwan Randhir 
Singh: nor has he attempted to eonsider the 
question of the probability or improbability 
of the conduct attributed to Diwan Balbhadar 
Singh in the plaintiff's wersion of the fasts, 
It being admitted that a substantial sum of 
nioney, amounting at least to Rs, 5,500 was 
due from the plaintiff to Diwan Balbhadar 
Singh, the Court was bound to ask itself what 
'eonsideration Diwan Balbhadar Singh 
reseived for refraining from pressing his 
claim (under cover of the mortgage executed 
in favour of Kr. Ohimman Singh in the 
year 1902) and for abandoning it altogether 
in the year 1905. No doubt the astnal adop» 
tion of Diwan Balbhadar Singh’s younger 
son by Diwan Randhir Singh and the astual 
transfer to the boy of the property in village 
Kerokhar would form an effective considera: 
tion for the abandonment of a claim on the 
mortgage ; but -what the plaintiff says is that 
no such consideration ever passed and that 
Diwan Balbhadar Singh knew perfectly well 
throughout that there-had been in fact no 
adoption and that the resital in the deed 
of the 25th September 1902 of the transfer 
in favour of the minor boy wes a mera 
paper transaction which would never be car- 
Ned into practical effect, 

We are, however, principally concerned 
with the legal objections raised by the 

defendant; the first and most important 
' question is that of limitation, It alao 
requires to be sonsidered in the same oonneoc- 
iion whether, in any event, the conduct of 
the plaintiff towards Diwan Balbhadar 
Singh and towards Udit Narain has not 
been such as to create any estoppel in 
law preventing the Cort from entertaining 
any plea on the plaintiff’s part based upon 
the assertion that no adoption in faet took 
plaso, No doubt it is perfectly trae 
that under the Hindu Law an adoption 
ean only be effected by the due performance 
of certain religions ceremonies; but we have 
the authority of their Lordships of^ the 
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Privy Council in а well-known вазе from 
these Provinces for the proposition that the 
plaintiff in an aetion ean bs estopped by his 
own previous conduct from asserting that 
such valid and binding adoption had not: 
in fast taken place. 


Now, with regard to the question of 
limitation, the claim for a declaration of 
the invalidity of the deed of 25th Sap- 
1902, falls, prima facie, under 
Art. 91 of the First Sahedule to the Indian 
Limitation Act (No. IX of 1908). The 
essential fact which, according to the plaint, 
entitled the plaintiff to have the instru- 
ment sancelled or set aside is beyond ques- 
tion the fast that no adoption had evar 
taken placa prior to the, execution of thia 
document. This fast was perfectly well 
known to the plaintiff, if there is апу trath 
whatever in his story, on the very date on 
which he put his signature to this document 
and caused if to ba registerad. Prima 
facie, therefore, the law allowed him a 
period of three years within whish to change 
his mind and aontest the validity of the 
document, if he desired to do 80,. A still 
more important Article to be considered ig 
Art, 118 of the same Schedale, This 
Artiele governs any suit to obtain a declara~ 
tion, not merely tha$ an alleged adoption 
is invalid, but also that it never in fact 
took plane. The period of limitation is six 
years from the date on whieh the alleged 
adoption became known to the plaintiff, 
We need hardly lay stress upon the fast è 
that*the Courts are bound strictly to enforee 
the provisions of the Indian Limitation Act; 
but if ever there was a case for the strict 


enforcement of that Statute, the one now 


before us fulfils gvery possible sondition, 
Here we havea plaintiff who has assert- 


' ed over and over, again the facium of a 


certain adoption, who has consented to be 
bound by jt, who .has on his own show. 
ing reeeived valuable sonsideration in return 
for making such assertions and who Љав, 
by reason of the setting up of the alleged 
adoption, caused the defendant to be de- 
prived (under the rder& of the Revenue 
Oourt as they stan@ at present) of all 
Share in the landed property of his own 
natural father, Almost sixteen years after 
the date on whish the alleged adoption was 


proslaimed by the plaintiff himself in the dead 
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of the 25th September 1902, he comes 
into Court with в suit whisk can  suscsed, 
if at all, only upon the basis of a find- 
ing that the alleged adoption never, in fact, 
took plaee, In our opinion the suit as a 
whole, in the form in which it was hrought, 
is Statute"barred for this reason alone, 
under the provisions of the Artiele above 
referred to, The Court below has some to 
the conclusion that a different  Artiele, 
namely, 120 of the same Sshedule, applies 
io the suit, by reason of the 3rd and 4th 
reliefs in the elaim, and that a eause of 
astion for the suit bringing it within limitation 
under this Article aroseon the 5th January 
1917, As regards this proposition of law, 
а good deal might be said on both - sides, 
if we thought the provisions of Art. 120 


of the First Schedule to the Indian Limita- 


tion Act eould be invoked at all in respect 
‘of this suit, According to the most authori- 
tative  desision of ihis Court at present 
reported, namely, the ease of Akbar Khan v, 
Turaban (1), the suit for а dealaration 
would be barred under this Artisle, in any 
ease, besause a cause of action for a declara- 
tion that Kr. Udit Narain Singh was not 
in fast the owner of the property, which the 
plaintiff himself: had saused to be recorded 
in his name in the village of Kerokhar, had 
acerued to the- plaintiff many years before 
the 5th January, 1917. 16 must he soneeded, 
however, that the propositions of law in- 
volved in the decision above referred to are 
somewhat eontroverted and are not to’ be 
altogether resoneilable with eertain other 
@esisions of this Oourt, of whieh we pay 
refer, to the ease of  Sheopher Singh v, 
Deo Narain Singh (2) as an example. Our 
view, however, on this part of the case, 
may be stated thus. In the first place, we 
are of opinion that the whole suit is во 
entirely dependent upon an adjudisation of 
the question whether the: alleged adoption 
did or did not in fact’ takd plese, and a 
suit for а deslaration to that effect is so 
clearly time-barred, thatthe suit cannot be 
brought within limitation by invoking the 
Provisions of an Article like 120 of the 
Sehedule which, hy its very terms, ean 
only eome. into operation when there is no 


(1) 1 Ind, Oas, 5575 31 A. 912 A, W.^N. (1908) 2524 
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other Article of the Sshedule that can be 
invoked as laying down a period of limitation 
for a particular suit; In the sacond place 
we are clearly of opinion that the reliefs 
(0) and (D), in which the plaintiff seoka 
relief by way of alternative deslarations 
relating to the proprietary rights in the 
village of Kerokhar, are not maintainable 
by reason of the provisions of section 42 of 
the Spesific Relief Ast. We cannot explain 
the finding of the Court below that the 
plaintiff's possession as owner of the said 
proprietary rights has never been disturbed 
and wasaetually eontinuing up to the very 
date of the suit. There ie, first of all, the 
question whether the plaintiff did or did mot 
lose possession over his proprietary rights 
when he made an express declaration ihat he 
would in future manage the property 
in question as & trustee for the then minor 
defendant. In the sesond place, we are 
still mora clearly of opinion that the effeot 
of the Revenue Court's orders проп Udit 
Narain Singh’s application of tho 5th 
January 1917 must inevitably have boon 
the dispossession of the plaintiff, The 
learned Subordinate Judge, it seems to 
us, does nof realise what the ргасіівь] 
effect of a Revenue Court's decision in mutation 
is. From the dateon which the name of 
Diwan Randhir Singh was expunged from 
the entry regarding the proprietary rights in 
this village as it previously Btood, the only 
person who could maintain suits or proceedings 
in the Revenne Courts necessary to the во[ес- 
tion of renta and the management of the proper- 
ty was Kr. Udit Narain Singh. We cannot 
believe that the practical effect of these 
proceedings was not to leave the defendant, 
Udit Narain Singh, in effestive 


possession 
of the property. Tho whole suit, therafore, 
` ie, in our opinion, miseonecived. It is not 


necessary, for us to discuss the theoretical 
‘question of what would have been the 


. plaintiff's position, if he had consented to 


resognise existing fasta and to bring this 


‘suit merely as one for the recovery of 


epossession on the basis of a still subsist- 
‘ing title. Undoubtedly, it would then have 
been for the defendant to plead that the 
plaintiff's title had been first of all modi- 
fied by the alleged adoption and finally 
extinguished, either by the execution of 
.the deed of the 25th September 1902 or 


: by subsequenti prosesdings. No doubt, the 
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defendant could and would also 
pleaded that he .had a superior title to the 
plaintiff, unless the latter were permitted 
io put forward allegations of fast whish he 
was in law estopped from setting up or 
proving, It 
say, however, thab a suit for recovery. of 
possession on the basis of titlo, alleging 
dispossession early in the year 1917, 
would have been, on the face оѓ. it, barred 
by limitation. The present guit, in our 
opinion, is Bo barred, principally by reason 
of the provisions of* the Indian Limitation Act 
'to which we have referred, also by reason 
of the corclusion we have eome to rogard- 
ing the possession cf the property on the 
. date .of the institution of the suit, and, to 


some extent, also by the principle of estoppel, 


For these reasons we allow the appeal, set aside 


the decision of the Court below, and 
dismiss the  pleintifs suit with ссвів. 
, throughout. | 
Appeal Allowed, 
UNE 
CALCUTTA HIGH COURT, 
to Oxrvin Orpen No, 152, 
‘Marsh 10, 1922. 
^o Present :— Sir John Woodroffe, KT., 
' and Mr. Justica Ghore. 
RAM GOLAM KALWAR— 
vario Mose PETITLONER 
s | ‚ erus i 3 
л GUMTI SHAW ажр AKOTESE— 


Oppositn Party. 


Calcutta Rent Act (IIT B. C. of 1920), в, 2 (e) —Part 


of hut, whether “premises,” . 


A part of a hut is not covered by the definition of 
_ “premises” in section 2 (6) of the Calcutta Rent Act; 
1 an application, therefore, under that Act for fixing: 
* standard rent in ‘respect of a portion of a hut 
. cannot be maintained, 


. Application nnder asction 115 of the- Code 
of, Civil Procedure, and sestion 107. of the. 


Government of India Act. 3 1... 
.. Babu Annoda Charan.; Karkoon, for the 
Petitioner, —Tho word: hut in the definition 
-of the term premises in the Caleutta Rent 
. Act; bas. доб в history; -behind -it, In the 
. Bill, as it was огівівају. framed, the word 


[E] 
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have. 


would have been diffisult to ` 


„certainly a thing whieh is built. 


"Aat. 


' premises” 


' 
. 11939. 


е e ie 
did not oasar -in th» definition of premiser., 
Attor the Select Oommittes submitted its . 
report.and the Bill was being finally con-. 
sidered by the Legislativo Counsil a member- 
pointed out to the, Government that the Aot., 
ought to give protestion- to the presons in. 
cceupafion of huts also, Thereupon the. 
membser- who was in charge of the Bill on 
behalf of the Government replied that the 
Government thought that the word. building, 
would cover the case of a hut and that, there-. 
fore, the insertion of the word hut in the 
definition of premises was thought "nnneses- 
sary. However, the Government acgapted the 
suggestion and included it in the . definition. 
of premises, The reply given on behalf of 
the Government.elearly shows that the word, 
building includes a hus. If that is: eo, the 


© words “part ofa building" would oover the 


aase of a part. of a hui, Е 
. [Guosz, J.— We eannot look to the pros 
ceedings of the Couneil for the purpose of 
interpreting & Statute.] i 
Even apart from the proceedings of the. 
Council I shall be able to satisfy your Lérd. 
shizs that the word building includes a hut, 
What is a building is not defined-in the Act. 
Therefore, we may take it in its ordinary. 
sense. In the Oxford Dietionary a building : 
is described as that which is ‘built. It ia 
the sama thing.as & structure. A hut ів 
It is a 
strusture and is, therefore, a building. My 
contention is supported by the definition of 
the word Aw in the Calentta Municipal 
I submit the standard rant ought to, 


haye heen fixed by the Controller, с 


JUDGMENT.—This із an application iu 
respect of an order passed by the Rent 
Controller whose judgment is as follows :— 

“Ав the two rooms are admittedly portions 
of huts standing. “on bastes land belonging 
‘to the superior ` landlords the provisiors of 
the ` Асб do noi apply, as they are nof 
. according to the definition 
of the Rent Act.” He, therefore, diemiszed 
the арріівепі?а application for fixing ө 
standard rent, . - E 


It appears to me that his decision. ia 
elearly justifiable My ihb terme of the defini- 
tion of the word '' premises” in seetion 2 (e) 
of the Act, which means any building or part 
of & building or Ки} 166. deparately fox 
residential, charitable, educational. or. publia , 


н 
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purposes,. or for the purposes of a shop or an 

office ineludin’g any land appertaining therato 
and let therewith. . 

Now, it cannot be. eontended that if those 

words are taken acsording to their literal 


meaning as they stand, the deofsion of 
Rent Controller is  ineorrect. Bat the 


argument before as is this, that when the 


- section says, ` premises " means ару building 
or part of a building or hut, what it really 
means is а building or part of a building or 
a hut or part of a hut; but these words 

part of a hut” are not in the definition 
itself. Further, the contention is that the 
word " building " must include a hut, which, 
in my opinion, is. negatived. by the defini- 
tion, beeause, this definition speaks. of а 
building or a hut. Therefore, in referring 
to a building-it refers to one thing and in 
referring to a hut, it refers to another 
thing. Therefore, the words cannot be con- 
sidered. о have been used for. one ‘and tke 
same thing, . 

Тһе. application’.is- refused. . 

W. 0. А. Application dismisted. 





MADRAS HIGH COURT. 
‚ Отугь ArPEAL No, 184 or 1920. - 
; ‘August 1, 1922. 
` Present : —Mr. Jastios, Oldfield and 
СМ», Justies Ramesam. 
.OPSSSNARAYANA AIYAR—DEFZNDANT 
"No, '9— APPELLANT 
| 2 versus 
,BIYARIBIVI alias KUTHUN BIVI 
-AND:OTHERS——DPLATINTU'FS AND DEFENDANTS 
-№ов 1 4ND 2— RE8PONRENTS. 


Civil ‘Procedure: ‘Code ~ (всё V оў 1908), s; 152— 
Amendment of decree—Discretron ‘of Court, 


The exercise of the power to amend.a decree 
under section 152 of the Cfvil Procedure Code is 
discretionary, and ought not to be exercised where 
an application to amend is made after the rights of 
third parties acting in gotd faith have intervened, 
without those parties Weing made parties to thee 
application, [p. 977. col. 2; p. 978, col, 1.] 

Appeal againg the desree' of the Oourt 
of the Temporary ,Subordinate Judge of 
Madura, in Original Suit Мо, 14 of -1918, 
(Original Suit No. ..111 of 1917, on the file 
of the Court of the Subordinate Judge, 
Madura.) E 
EOS '62 5 
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Mr. 0..Р. Bamaswami Atyar, Advocates 
General, іпвёгпобеа by Messrs. Brightwell 
and Moresby, for thesAppallant, 

Messrs, К. Raja Atyar, K. 8. Vatkuniam 
Atyor.and M. Krishna Bharathi, for the 
Respondents. 

JUDGMBENT.—A*t the last hearing of this 
appeal* we held, dissgresing with the lower 
Court, that the plaintiff was not entitled to 
the charge she claimed, because inter alia 16 
was not conferred on her by her dearee, 
Exhibit 4.8, That desree, was passed on an 
award Exhibit J-1, but did not, in our opinion, 
reproduse the terms thereof, by which such 
a charge -s plaintiff set up was created. 
Plaintiff, after our decision, induced the 
Oourt, whioh passed Exhibit J-3, to amend if 
under section 152, Civil Procedure Code, by 
removal of what, in the affidavit filed there, 
is described as a clerical error and to insert 
words maxing the provision her sase here 
required. She then moved for a re-hearing of 
the appeal on review and we allowed it. 

The Advocate-General, on bebalf of 3rd 
defendant, the appellant, first asked us to 
postpone the re-hearing, until he had appealed 
to the Privy Counsil against our order 
But we pointed ont 
‘that sush an order sould not be regarded 
as final for the purpose of section 109, Oivil 
Prosedure Code, and that his applisation for 
leave in connestion with it would be 


un- 
sustainable. The re-hearing accordingly 
proaseeded. 


It may, for the present purpose, be af 
onse conceded that, if Exhibit J-3 had stood 


‘оп 8th December 1917, the date of 3rd de. 


fondant’a purehase in Oourt-sale, ав it does 
now, plaintiff would be entitled to rel;ef. 
The question, however, is whether she is so 
entitled, when Exhibit J-3 a3 it was passed on 
5th, January 1917 and as it was expressed 


on the date of the sale, conferred no charga 


and recognised one only by the amendment, 
made over four years later, on 25th November 
1921, in.prosesdings to which 3rd defendant 
was not а party. 

The exeraise of the power to amend under 
gestion, 152 is discretionary and nesessarily 
so, when ..no period of limitation is provided 
for applications for its exerciss and, there: 
Pence dor a шрны ы 
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fore, no investigation ‘of title can insure 
those who acquire rights in property dealt 
with -in a previous deéree, against the effect 
of а subsequent amendment thereof. Thia 
and the вопвецпепсе, that an applieation for 
amendment should be rejected af too late, 
if the rights of third parties acting in good 
faith haye intervened, are recognised in 
Hatton v, Harris (1) and Langat Singh v. 
Janki Koer (2). It is olear that, if the 
amending Oourt, the District Oourt of 
Madura, had hade the full facts before it, 
its duty would havebeen to refuse to use 
ita powers for plaintiff's benefit. In fact, 
ag the eopies filed here of the affidavits on 
whish it asted show, it was told nothing 
of those facts ог of the present proceedings, 
from which the necessity for plaintiffs’ ob- 
taining an amendment had arisen, the con- 
strustion which bad actually been adopted 
by us being represented in one affidavit 
merely as "likely". If the Distrist Oouri 
‘had been aware cf the res] state of tbe 
zase, it sannot be donbted that it wonld 
have refused to eonsider the application, 
until at least 3rd defendant bad had notise 
of it. 

Plaintif here has not susseeded in showing 
that the ргіпвірів above referred to is, for 
any reason, inapplioable to this case and 
has argued only that, under the Civil Pro- 
cedure Code, she sould not have proceeded 
otherwise than she did and sould not have 
made 3rd defendant a party to the amendment 
proceedings. 16 ia not necessary for us to 
expressa final opinion as to the applicability 
of Order X XII, rule 10, or on the question whe» 
ther the reference in that provision to "the 
pendency of the suits " covers the period be. 
tween an original and an amended decree. 
For plaintiff could and should have made 
3rd defendant a party in complianes with 
the general principle that persons, whom it 
is desired to bind by proseedings ean and 
must be impleaded inthem Third defend- 
ant, having had no previous opportunity to 
object to the amendmgnt,: is . entitled to 
object to itnow,and ав it was delayed antil 
long aller be acquired his rights at the sale, 
of the imminense of whieh plaintiff admitted- 
ly knew, the objection must prevail. 


(1) (1895) A. О. 647; 621, J. P. 0..24; 1 R. 1; 67 
L, T. 722, PAD 
(2) 12-Ind, Cas, 151, 390, 265; 14 О, L. J, 481. 
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Holding that the amended -decree cannot, 
in the circumatances, be pleaded against 3rü 
defendant, weaghin allow the appeal, ' dìs- 
missing plaintiff's suit with costa (including 
those of the review petition) throughout. ~ 

v. v.v. Appeal allowed. 
ON. Е, 


CALOUTTA HIGH COURT. . 
OnidimAL Oivi- Sur No, 348 or 1920. 
July 18, 1921, 

Present:—Mr, Justiae Ghose. 
PURNA CHANDRA DUTT—Puaistize 
versus av 
INDRA OHANDRA ROY —DrFENDANT, 
Contract—Broker authorised to find purchaser for 
property—Offer to sell—Broker, competency of, to enter 
tnto-binding contract, Й . 


If an owner of land instructs a broker or an agent 
to place i$ on his books and‘to find a purchaser for 
him, that does notauthorise the agent to enter into 
anopen contract for sale of the land or indeed to 
meke any firm contract for sale binding the 
principal, [p, 979. col, 2] : 

Hamer v. Sharp, (1875) 19 Eq. 108; 44 L. J, Ch, 58; 
311. T. 643; 23 W. В. 158, Saunders v. Dence, (1885) 
52 L. T. 644 at p. 646, Ohadburn v. Moore, 182) 61 L. 
J. Ch. 674; 67 L. T. 257; 41 W. В. 39, Thwman v. 
Best, (1907) W. N. 170; 97 L. T. 289, followed, 

The words “I authorise you to procure a buyer, 
etc," contained in a letter sent by a vendor to his 
broket mean that the offers for the purchase of the 
property in question should be placed before tha 
vendor for consideration. They do not amount to an 
offeron the part of the vendor to sell the premises 
in question to whoever may be brought into touch 
with the vendor*by the hyoker. [р. 979, col, 2,] 

Original Suit. 

Mr. 8. №. Bamner ec (with him Messrs, 
`8. Ghose and А. P.,Basu), for the Plaintiff, — 

Mr. S. К. Ohuckerbutiy (with him Messrs, 
A. М. Ohaudhuri and N. К. Ohatterjee), 
for the Defendant.  * . 


JUDGMENT.—This is an action for 
Bpesifio pexformanse of, an agreement to sell 
the divided portion of premises Nos. ] and 2, 
Gopal Ohandra's Lane, in the town of Oal- 
outta for a sum of Rs. 45,000. 

The facts, shortly, are ав follows :—On the 
20th January 1920, the defendant handed 


to two brokers, Bhupendra Kumar Dni 
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‘afd Ghosté Behari Das. a letter 
‘terms :— 
"Dear Sirs, : 
I authorise you to prócure a buyer of my 
divided portion of the above premises" 
(meaning premises 1 and 2, Gopal Ohandra’s 
Lane) "for Rs. 45,000 and on your sending 
‘same I shall: pay you as remuneration at 
‚ 1 per ‘sent. on tbe purchase-money, The 
: ame will be paid at the registration ‘of the 
, oonveyance, otherwise not. This letter will 
‘remain in forse for a week.” : 
On the 27th January 1920, the offer con- 
tained in the said letter was accepted by the 
plaintiff and thereupon the fact of sush 
asceptance was communieated to the defend- 
, ant through the said brokers and also by a 
letter written by the plaintiff’s Attorney, 
Mr. B. P. Chunder, which ran in these 
terms ;— 


in these 


. 
v 


р “Oaleutta, 27th January 1920. 
“ Dear Sirs, 
° ' Rel and 2, Gopal Ohander’s Lane, 

My client, Babn Purna Chandra Dutt of 
7-9-1, Joynarain Ohunder's ' Liane, 
hereby Recepta the offer made by you 
to brokers, Babus Bhupendra Kumar Dutt 
and Ghosto Behari Das, fur the sale of your 
divided portion of the above premises for 
Rs. 45,000. ~ Please send me the documents 
of title for investigation. If you so desire, 
my client is; willing to enter into a formal 
agreement for sale and purehane." 

The plaintiff alleges that, in the cireum: 

: stanees, there was a valid agreement between 
him and the defendant for the sale eof the 
"defendant's divided portion of the house and 


premises і and 2, Gopal Chandra’s Lane and- 


. that, although he has repeatedly called upon 
. the defendant to perform his part of the 
eontract and to send Phe documents of title 
for examination by the plaintiff's Attorney, 
‹ the defendant has failed and neglected to 
comply with the plaintiff's demands, The 
defendant.in his written statement stated 


that. the offer sontained in the letter did not, 


. amount to an offer toesell the divided portion 
of the premises in question ; it only amounted 
фо an offer to beepué into toush with intend- 
ing buyers of the premises in question and 
that it. was in no sense an authority to the 
brokers to sell the plaiatiff’s property. He 
further raises the qugstion that the accept- 
anee of the offer by the plaintiff, even if it 
be assumed that it was eommunicated _to him 
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on the 27th January 1920 end nof on the 
28th January 1920,(as theldefendant alleges), 
was outof time, because time ran from the 
20th January 1920 to the 26th January 1920, 
both days inelusive. 

At the hearing Mr, Ohuckerbutty, who 
appeared for the defendant, did not press the 
last contention and he agreed that I should 
treat: the aeseptanee as having been com- 
munieated to the defendant on the 27th 
January 1920 and that it,was in time, He, 
however, arguad, on th ‘construction of the 
letter of authority „to the brokers, that the 
seme did not amount to an authority to sell, 
and that, therefore, the plaintiff, by acsepting 
the offer contained inthe letter in question, 
could not in law urge that there was в valid 
agreement between him and the defendant 
for sale and purchase of the premises in 
question. 

The matter seems to be EE by 
authority. It is settled law that if an owner 


_of land instructs a broker or an estate agent 


to plase it on hia books and to find a pur. 
ehaser for him, that does not authorise the 
agent to enter into an open sontract for sale 
of the land or, indeed, to make any firm 
contract for sale binding the. principal: 
See Hamer v. Sharp (1). Saunders v. Dence 
(2), Ohadburn v. Moore (3) and Thuman v, 
Best (4): (See alao Fry on Specifio Perfor- 
mance, 6th Edition, page 254.) L think, on 
a fair sonstruction of the letter of authority 
in this snit, giving to the words thereof their 
natural and literal meaning, 16 із impossible 
to read the letter ва an authority to soll the 
property. The language is “I authorise you 
to prosure & buyer of, ets.” These worda 
mean, in my opinion, that offers for the pur- 
chase of tha property in question should be 
placed before the vendor for his consideration, 
They do not amount to an offer on the pari 
of the vendor to sell the premises in question 


‚ёо whoever may ba brought into tonah with 


the vendor by the broker. That being so, 
Tam of opiai»a that there was no valid 
agreement for the Wale and purchase of the 
property in question between the plaintiff and 
the defendant and that the plaintiff's suit 


eannot susceed. 


(1) (1875) 19 Eq. 108; 44 L. J, Ch, 53; 31 Le T. 643; 
23 W. В, 168, 

(2) (1885) 62 L. T, 644 at p. 646, 

(8) (1892) 61 E, J. Oh. 674, 67 L. T. 257; 4l ү. В. 


89. 
(4) (1907) W. N. 170; 97 L. Т, 289, 
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On these short grounds, I am of -opinion 
that the plaintiff's tuit fails and muss ре 
dismissed with costs oz scale No, 2. 
в. х. N, K, Butt dismissal, 





LOWER BURMA CHIEF COURT. 
SPEOIAL Ssconp Civiu Appaan No, 76 or 1921, 
З June 12, 1922, 
.  Present:— Mr. Justise Pratt, 
MA THEIN MY A—PLIINTIFF— APPELLANT 
7675048 
MAUNG TUN HLA-—DEFENDANT— 


RESPONDENT, 
Burmese Buddhist Law—Divorce—Cruelty 
proved — Wife, right of, to obtain divorce. i 


not 


Under ihe Burmese Buddhist Law, where legal 
cruelty is not established against & husband, but 
ibis shown that, he has not treated his wife well, 
she is entitled to obtain a divorce on condition 
of surrendering all the joint.property of the marriage 
and paying the costs of the litigation even 
though her husband does not consent. 


Mi Kin Lat v. Nga Ba So, U. B. R. (1904-06) II, 
Bud. Law, Div., 3, followed. 

‘Maung Po Нат v. Ma Та Lok, 20 Ind. Cas. 674; 7 L, 
B К. 79; 6 Bur. L. T. 184 and Mi Ah Pu Ma v, 
Mi Hnin Zi U, 28 Ind. Cas. 948; 7 Bur. L. T. $8, 
referred to. 

Mi Pa Ри v. Maung. Shwe Bauk, S. J, 1. 
607, dissented from. : 

Special second appeal against the judgment 
passed by the District. Judge, Tharrawaddy, 

_ reversing. the deeree passed by the Township 
Judge, Nattalin. 

Mr, Maung Lat, for the Appellant, 

Mr. Bı So, for the Respondent, 

JUDGMENT.— Plaintiff sued ‘for a 
divores from her husband onthe ground of 
his ill-treatment of her. . 

The Trial Court granted a.divoree holding 
that defendant’s oonduet amounted to eruelty. 
On appeal the Distrie& Court held that 
sruetly was not proved and reversed the 
decree of the Township Court, ` 

It was proved that the defendant reported 
to the Thugyi that a gold chain waa missing 
from his box. of which plaintiff bad a key, 
tha insinuation bsing that she had taken 
the abaip. Subsequently, the defendant 
admitted that he had үдеп the chain to 
compel plaintiff to 

. parent’s house. 

His. astion was  reprehensible, but I 
agree with the learned Distriet Jüdge 
that it cannot be construed ав legal-cruéliy, 

It is, however, contended that, . even if 
defendant’s conduct doas not amount to cruelty, 
plaintiff ia still entitled фо a. bare or ex, parie 


B. 
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accompany him to his’ 


: [1992 


divorce. In- M: Pa Du v.Maung, Shwe Bduk 
(1) the Judicial Commirsioner of : Lower 
Burma held that, Before a Court, can order 
а divores .against -the wish ofrone -party 
there.mugt ba proof: either of . tome «fault 
-30mmitted against: the other.ofa sufficiently 
serious nature to justify divorce according 
to the Dhammathats or of: some.evil [deed for 
which. в separatiomof destinies can {ake place. 
In, Mi Kin Lat v. Nga, Ba So(2), after exhans- 
live diroussion of" the authorities, Shaw, +J., 
eame to the eonclusion _that a Burmese 
Buddhist husband msy. suo add obtain a 
divorse on «condition of surrendering all the 
joint property and psyirg the joint: debts 
and the sosts of litigation,. when ‘the other 
-parly is without fault and. does notconsent. 
. Strong reasons are given for sonsidering the 
:deaision in Mz Pa. Du v.. Maung Shwe Bauk(A) 
wrong and I eonsider thatthe learned :Judi- 
oial Commissioner has established his thesis, 
The ruling is dissusged by TbazZGywe in 
his "Qonfliet of, Authority,” and;by May Оша 


'in.his Burmese Buddhist Law and approved 


by. both. 

The case.is cited with approval ini Maung 
Po’ Han ~v., Ma: Ta Lok (3), -thongh “not оп 
precisely -the: same point ;: but in .the later 
once Of Mè Ah -Pu Mav, Mi Huin.Zi ^U 44) 
the ваше Jüdge appears.to: have resogvisad 
the right ofa wife to insist oma divorea, 
when there has been no fault on her: hus- 
band’s part; on resigning all:claim.to the joint 
property, ` и 

It.should be , noted: that in Mi:Kin., Lais 
case Q2) .authorities were . available, - which 


. were.not when the: Lower. Burma case of -Mé 
. Pa Du v. Maung Shwe, Bauk. (1) was desided. 


In Maung Kyaw Yan v. Ma Nyo U(5), Parlatt, 
J., quoted, Mà a Пи? cate (1) with approval, 
but apparently his atfention was поё: eallad 
to the Upper Burma sase of Mi KintLab v, 
Nga Ba-8o (2) or itis conceivable. his. conclu. 


. Sion would have been modified, i 


I.am of opinion that. plaintiff. was: entitled 
to a divoros on payment.of --the.costa «of the 
«suit and foregoing all elaim:to the joint.prop- 
erty of the marriage, 

‘As-a:matter of fact, the ejoint ргорегіу іп 
the present instanae appears to be а negligible 

(1) 8. J, L. В, 607. 
6) U. -B. R. (1904-06) 1, ‘Bud. Law, Div.,.8. 


,(8/.20 Ind. Cas.674; 7 L. B. M. 79;~6 -Bur. L, 
T. 124, ч 


‚ (4) 23 Ind. Cas. 948; 7 Bur. L, Т.:88, 
ct (6)-23 Ind. Cag: 882; 7 Bar, ш Te 16, 
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quantity; but in ‘view ofthe fact that defdnd- 
ant undoubtedly- treated. his wife badly, 
though his! conduct did not amount to detual 
cruetly, I do not think &ny further . penalty 
should. bə imposed . as: а condition of: the 
divorce except payment of costs. 

The deoree of ‘the Distriet - Court 
aside and plaintiff will be-granted a dearee 
for divoree.'. 

Plaintiff vwill'‘bear the costs in thé Trial 
Court; In-'view of the fact that defandant 
behaved: ‘badly to-his wife I shall make» no 
order as- ёо the sosts in: this and Ње 
District Court... 


т, С.А, Decree set aside, 


CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPZzLLATE Droger No. 1160 
or 1919, 

June 28, 1921, 
Presenti—Justics’ Sir N; R. Obattérjes, 
Кт.; and Mr. Justice Panton. 
PROBHaAT CHANDRA BISWAS — 
DEkFENDANT— APPELLANT 

е versus ` 
GOPAL CHANDRA MUKHERJI AND 
OTHERS— P LA fNTIFE4— RE3PONDEPTS. 


Civil Procedure Code (Act V of 1908), O,'XLI, v. 
Ba, powers under, exercise of — Partition. suits 


There is no-restriction as to the exercise of powers 
conferred upon an Appellate Court by O. XLI, r. 33 
of the Code of Civil:Proceslure, The powers can bé 
exercised in partition suite, 

Appeal against the decree of the Distriet 
Judge of "Разса, dated the 19th February 
1919, affirming that of the Munsif of Munshi- 
ganj, dated the lith Februsry 1918. 

.Babu Biseswar Bagchi, for the Appellant. 

Dr. Sarat Ohandra Basak. and Babu 
Ohandro Shekhar Sen, for the Respondents, 

JUDGMENT,— This ‘appeal arises out of 
& partition suit. The suit ewag decreed, 
and’ the defendant NO. 1 alone appealed.. 
There were nine defendants in the suit. 
Tho learned Judges: hà!d that the questicns 
raised in the appeal could ‘not ba desided in 
the absence’ of’ “the otbér eight defendants. 
The ‘defendant No, 1 thereupon . asked the 
Appellate Court ‘to’ «add ‘the other eights 
defendant&- es parties to’ the appeal ' under 
O^XLI,r. 337 Lhe Igarned Judge refused t» 
do''so on the ground һе ' the powers given 
to an Appellate Court under О. XLI, r. 33, 
were not intended tobe applieable in a partition 
soit and accordingly dismissed the suit. Tha 
defendant No, 1 has. appealed to this Court. 


is set . 
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We are unable to hold that the Appe! 
late Oourt has no power to ezersise the 
powers conferred upon it by О. XLI, r. 33, 
in: partition ‘suits, There is no restriction 
of ‘the- powers as to any olass of suits under 
that rale. Whether in any particular casa 
the pÜwer should b» exercised is one in tha 
diseretion of the Appellate Court, bet the 
learned: Judge has not exersieed any dit- 
eretion, as he was of opinion that he bad no 
power under the role in.a partition suit. 
We think, therefore, that tbe case should go 
bask: to the lower Appellate Court in order 
that it may oonsider whether the powers 
conferred upon it фу О. XLT, т, 33, should 
be exersised in this вазе. 

In:this Court also all the defendanta Das 
not been made parties to the second appeal; 
only four of them have been made parties. 
It.is stated on behalf of the appellant that 
the-others have no interest in the property 
and, therefore, havs not been mada parties. 
The Court of Appeal below will, therefore, 
consider this question first cf al), and if ib 
finds that the defendants who have поб baen 
made parties to this appeal have interest in 
the suit, the deeree of the lower Appellats 
Oourt will stand with ezsts of this Corl. 
If, however, it ів found that they have no 
interest and are not neasssary parties, the 
Oourt will procesd to dasida the other 
question mentioned in the first part of опг 
judgment and dispose of tha appeal according 
to law, and upon such terms as to aosta вв 
he may think fit. The appellant msza; 
however, bear bis own costs in this Court. 

B..N. Appeal allowed: Case re anded., 





ALLAHABAD HIGH COURT, 
FULL BENCH. 
Szcosp Отг Arrears Nos, 801 and 802 or 
1920, 
July 8, 1922. 

Present;—Sir Grim wood Mears, Kr., Chief 
Justice, Mr. Justice Piggott, Mr. Juatics 
Walsh, Mr. Justica Ry ves and Mr. Jestics 

Sulaiman. 
SHIB DAYAL—PLÄINT. рт А PPELLANT 
Versus 
MEHARBAN AND OTHERS —DEPZEXDANTj— 
ResPon pens,’ 

Limitation-Act (IX of 1903), Sch. I, Arts, 63, 63 
75, 80,116, 132—Morigage-bond—Interest payable 
annwally—Mortgagee given option to re-call enti; 
money -on default or wait till stipulated period — 
Default in payment of interest—Limitation, operation 
of—"Single bond" in sirt: 60, meaning of— ‘Bord 
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subject to condition" in Art. 68, meaning of —Simple 
mortgage—Suit for personal decree against mortgagor 
—Limitation applicable. 


In the case of money charged upon immoveable 

` property where the oreditor is given the option to 

re-call the money -ab the happening of a certain 

; event or to wait for the entire stipulated eriod, if 

the event happens “money becomes due” within 

, the meaning of Art. 132 of the Limitation Act and 

limitation begins to run against him from that time, 

and the fact of the creditor having an option to 

wait for the entire stipulated period is wholly 
immaterial. Гр. 993, col. 24 

(Case-law reviewed and discussed ) - 

The Statute of Limitation runs from the time the 
plaintiff might have brought his action unless he 
was subject to anyof the disabilities specified in 
the Statute. [p. 988, col. 2.] " 

A suit for sale on the basis of a morigage.deod 

. is one to enforce payment of money charged upon 
immoveable property within the meaning of Art, 
‚ 182 of the Limitation Act. [p. 983, col. 1.] : 

Vasudeva Mudaliar v. Srinivasa Pillai, 30 M. 426; 
9 Bom, L, R. 1104; 4 A. L.J. 626; 11 О. W. М. 1005; 
6 C, L. J. 379; 2 M. L. 1.833; 17 M. L.J. 444; 34 I. 
A, 180, (P. O.), referred to, 

Under a mortgage-deed the mortgagor agreed to 
pay the principal after a certain number of years 
and the interest every year and stipulated that in 
the case of default in payment of interest from year 
to year, the mortgagee would have the option either 
to add the interest to the principal and to charge 
interest thereon or to sue for the principal and 
interest at once on the happening of the default, The 
mortgagee further stipulated that in case of non- 
payment within the stipulated period the creditor 
would have the power to recover the money, princi- 
pal and interest, together with compound interest 
from him, his mortgaged property or other moveable 
or immoveable property, Default wasmade in the 
payment of interest but the mortgagor did nob elect 
to sue and after the expiry of 12 years from the date 
of default but within limitation after the stipulated 
period, brought his suit for sale on the basis of the 
mortgage-deed, and also asked for a simple money- 
decree against the mortgagor: 

Held; (1) that the claim for sale on the basis of 
the mortgage-deed was barred under Art, 132 of the 
Limitation Act as the money became due within 
the meaning of that Article onthe happening of 
the first default; [p. 986, col. J.] . 

' (2) that the claim on the personal bond fell under 
Art. 80 of the Limitation Act and not under Art. 
66, Art, 68 or Art. 76 of the Act and that this claim 
too reading Art. 80 with Art. 116 of the Act was 
barred as limitation began to run from the date of 
the firat default when themoney “became payable” 
within the meaning of the Article concerned, 
(p. 988, col. 1.] 

Janeswar Das v. Mahabeer Singh, lO. 163; 25 W. 
R. 84; 3 I. A.1: 8 Ваг, P. O. J. 58, 8 Suth. P, O. 
J. 22251 Ind. Deo. (N, в.) 105 (P. С.), Husain АҢ 
Khan v. Hafiz Ali Khan, З А. 600; А, W, N. (1881) 
88; 6 Ind. Jur, 142; 2 Ind. Deo. (N. s.) 828 (F. BJ, 

`. «distinguished. í á 
' A single bond is a deed wherein a party acknow- 
ledges himself to be bound or indebted to another 


INDIAN OASES, 


‚ determination :— * 


V 
NE [1922 


. . ч ө 
in ө certain sum of money which ho promises to 
pay. If there is appended to ita condition that 
upon the performance of a certain abt the bond is 
to be void, otherwise to remain in force, it ів; called 
а bond witha condition [p. 998, ool. 1.] КИ; 

Dion, In re, Heynes v..Dinon, (1900) 2.0h.661 ab 
p. 5821 69 L, Ј. О. 609; 88 І. T. 129; 48 W. В. 666, 
Ball v. Siewell, 2 A, 822; 8 Ind. Jur. 461; l-Ind. 
Deo. (N. в.) 763 and Harnarain v. Beni Pershad, 8 
О. О. 77, referred to. ox S 

The expression "single bond" in Art. 66 of the 
Limitation Act means:& bond merely for the pay- 
ment ofe certain sum of money without any con- 
dition in or annexed to it. Гр. 967, col 2] ' 

The expression "bond subject toa condition” às 
used in Art. 6- refers to what in English Law is 
called a double or conditional bond with & condition 
in the nature of a defeasance. [p. 987, col. 2.] . 


Second appeal from the decision of the 
Distriet Judge, Moradabad.. . 

Mr, Baleshwars Prasad (with bim Мевагв, 
М. L, Agarwala and Gulzart Lal), for the 
Appellant. - ' 

Dr, Surendra Nath Sen, for the Respondents, 

JUDGMENT.—Second Appeal No. 801 
‘and Sesond Appeal No, 802 of 1920 are 
plaintiffs appeals arising out of a suit for 
sale, on tha basis of a mortgage-deed, dated 
the 16th of November 1905, executed by 
the father of the present .defendants in 
favour of the plaintiff, The defendants did 
not put in an s&ppearanse in the Court of 
first instanee and no written statement was 
filed on their behalf. The learned Subor- 
divate Judge, relying ch a clause in the niort. 
gage-deed, which entitled the mortgages to 
sue for the whole amount of principal and 
interest on default of payment of annual 
interest, held that the claim to enforse the 
eharge was barred by time ‘under Art, 132 


.of the Limitation Act, but he was, however, 


of opinion that the personal remedy was’ not 
barred. He, accordingly, granted the plaint-' 
iff a simple money dasree. . e 
Both parties appegled ёо · the learned ` 
District Judge who, holding that the 
personal remedy also was barred,, dismissed 
the whole suit. Tbe pleintiff appealed ‘to 
this Court from the lower Appellate Court's | 
decrees and his appeals, came up for bear- 
ing before a Bench of this Oourt, which, in view. 
бЁ some apparent eonfliet of opinion, has. 
referred these cases toa Full Bench, There 
are only two points “which arise for our 


(1) Whether the plaintiff's elaim to 
enforca the aharge by sale of the mortgaged" 
property is barred by time? - tos гаме, 
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(2) Whether, in any sase, he is entitled to 
8 simple morfey-decree ? 

As some argument has turned on the 
actual wording of the dosument in suit, we 
think it desirable to quote the operative por- 
tion of it in full, It is as follows:~, 

.l hereby sovenant and give in writing 
that I shall pay the money aforesa’{ with 
interest at the rate of 8 annas per oent. per 
mensem, within a period of twelve years and 
shall рву interest from year to year. In case 
of non-payment of intereat from year to year, 
the creditor -has the option to add the interest 
to the principal and to sharge interestthereon 
at-the aforesaid rate or to resover through 
Court prinsipal and interest from me and hy: 
pothecated property and alao from my other 
moveable or immoveable property and from 
my person within the stipulated period. The 
pericd fixed shall not bar the claim. in 
case of non-payment within the stipulated 
period, the oreditor shall have the power 
to recover the money, principal and interest, 
together with compound interest from me, 
mortgaged property or other moveable or im- 
moveable property of mine. If I am not able 
to pay the money within the stipulated period 
and with the consent of the ereditor the 
money remains unpaid, the interest and eom- 
pound interest at the aforesaid rate shall 
continue to run at thg stipulated rate till 
the date of realization.” 

It is clear from the terms of this document 
that the ordinary period fixed for payment 
was 12 years, and, if no default were made, 
the mortgagee would not have been entitled 
to sue for the resovery of his money before 
the expiry of the period fixed, If, however, 
a default were made in payment of the 
annual interest, it would’ be open to the 
mortgages, if he so desired, te sue for the 
whole amount of princfpal and interest; and 

‘it is olear that, in that case, the mortgagor 
could not succeed on the plea that the claim 
was premature. Оп thefo&her hand, there із 
nothing in the deed which makes it obligatory 
on the mortgagee to sye as soon as а default 
is made. е : А 

Now, there ean be no donbt that a suit 
for sale on the bgsis of a mortgage-deed is 
one to enforce payment of money charged 
upon immoveable property within the mean- 
ing of Art. 182 of the Limitation Act of 
1908, The previous desisions to the con- 
trary were overruled by their Lordships . of 
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the Privy Oouneil in the case of Vasudeva 
Mudalliar v. Srinivasa Pillai (1). This view 


‘has been aacepted by the Legislature avd 


the wording of Art, 132 has remained 
unaltered and a special period of grace pro- 
vided for in seetion 3l of the new Aat. 

It being beyond question that Art. 132 
applies, we have to look to the words in the 
third column of that Artiele in order to 
determine the point of time from which 
limitation begins to run, The period of 
limitation is 12 years from the time “when 
the money sued for bseonfes due." We have, 
therefore, to answer the simple question, 
when did the money besome dus in the pre- 
sent ease? Obviously, money becomes due 
ав soon as it beeomes payable by the mort- 
gagor tothe mortgagee, that is to'say, aa 
Soon ав it can be legally recovered by the 
mortgagee. The question whether the mort- 
gagee ehooses to wait and does not sue at 
onee, is wholly immaterial. The money 
might be due and yet the mortgagee may 
not like to call it im at onse and may 
safely wait for & period of 12 years. Examin- 
ing the terms of the mortgage-deed in 
this light, it is obvious that, as soon as the 
first default was made, a right accrued to 
the mortgagee to sue for the whole sum with 
interest. Whether he ahose to avail himself 
of it or not, is another matter. On default 
having been made, the money certainly did 
become due at onee ; the mere sircumstance 
that the ereditor had the option of not aall- 
ing in the money canuot wipe out the faot 
that the money hed in fact besome due. 

The view expressed above is undoubtedly 
in consonance with the rule of law prévail. 
ing in England 10 Hemp v. Garland (2), 


16 was remarked: “If he chose to wait till all 


the instalments beeame due, no doubt ho 
might do so;but that which was optional 
on the part of the plaintiff would not affect 
the right of the defendant, who might well 
consider the astion as acoruing from the 
time that the plaintiff had & right to main. 
tain it. The Statute of Limitation-runs from 
the time the plaingff might have brought 
his action, unless he was subject to any of 
the disabilities spesified in the Statute," 
This ease was followed by tbe *nglish Cour 

(1) 30 M. 426; 9 Bom, L. В. 1104; 4 A, L. J, 626; 
11 0. W. М, 1006; 6 О, L. J. 379; 2 M, L, T. 338j 17 
M. L, J. 444; 84 T. А. 186 (P. C.). 

(2) (1842) 62 R. В, 423 at p. 426; 4 Q. B. 519; 3 (4, 
& D. 402; 121.7, 9. 9. 13447 Jur, 802; 114E, В, 994, 
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of’ Appeal in Reeves v. Butcher (3), where 
money had been lent {ог ‘в fixed period 
of five years "subjeat to the power to call in 
the same at an earlier period" under certain 
events including a default in: the payment 
of any quarterly interest! for 21 days. It 
was held in that case that a claim brought 
mora than six years after the first default 
was barred by time, inasmush as the ‘вапве 
of action arose on the first default, and that 
the time began to run from the earliest time 
at whieh the plaintiff could have brought 
her action. These @ases are acospted laws 
in England (vide passim Halsbury's Laws of 
England, Volume ХІХ, page 44). 

: 16 has been very strongly urged before us 
that the effect of holding that time begins 
to 1un from the first default would be to 
strike out an important slause onder which 
the mortgagae is given the option to wait, 
and this would be going against the expres 
jntention of the parties. But it is not quite 
easy to see what is really meant -by saying 
that the mortgages has the option of ‘suing 
or not suing. In either- ease, he is not 
bound to sue at once ; he can, in fact, wait 
for 12 years. If by the word option” is 
meant that the parties agree that, although 
the money does besome recoverable, yet the 
mortgeges вап wait and at the same time 
keep the Statute of Limitation in abeyanse, 
then it would be a case of sontrasting cut 


1 


of the Statute. An agreement of this. 


kind san never have the effewt of preventing 
the period of limitation from running cut. 
But, as a matter of fact, there is in the decd 


no covenant that limitation will not begin, 


to run, and the option after all might not 
mean anything more than that a forbearance 
to sue would not disentitle tha mortgagee 
from claiming interest, butthat interest would 
eontinve torun though no suit is brought for 
some time, If this only is the intention of 
the parties, then no difficulty whatsoever 
arises. 

Our attention has not been invited to any 
pronouneemeni of their. Lordships of the 
Privy Counsil whioh wogld cover the point 
arising in‘this caee. The only Privy. Couneil 
case to whish reference has been mado is 
that of Janeswar Das v. Mahabeer Singh (4). 


(8) (1891) 2 Q. В, 509; 60.L. J. Q. B. 619,65 L, Т. 
329; 39 W. R. 202. 
* (4) 1 C. 168; 26 W. R84: 8 T.:A214. 8 Sar. P. С, J. 
„58; 8 Вай. P, О, 7,222; 1 Ind, Dec. (x, 8) 106 (P :0,). 


Although itis sonseded that. the p»inl 
us did not direetly arise in that case ‘a 
remark relied upon by the learned V: 
the appellant was а mere obiter 

nevertheless, any observation of thei 
Bhips is eptitled to the greatest weig 
should bea guide to us. 1% is, th 
nesersary for us to sonsider that case 
fully. There was а mortgage-deed e: 
on the 21st of June 1656, which w: 
requenily registered and under w 
waa stipulated that the money wo 
re-paid in June 1866, bat that, in th 
of the lands being sold in exaautio 
desree obtained by & third party, thi 
gages would be at liberty at once to € 
the recovery of the debt. On the 18} 
1845, the lands mortgaged төгө. ғ 
sold in өхөапіїоп of a simple money. 
On the: 30th of August 1871, that is 
than six years after but within 12 y 
the date of the sale, a suit to reso: 
e&mouné on the morigage-deed waa ina 
The defendanta pleaded that elause 
Act XIV of 1859, which was the genera 
applicable to suits for which no oth 
tation was expressly provided, was 
cable, and thatthe «claim: was barred 

six years rule. Their Lordships repel 
sontention holding that the elause api 


was clausa 12 which, governad ani 


resovery of immoveable property or: 
іпёзгезб in immoveable property to w 
other provision of. this Ast applies. 
ferring to the contantionof theCounsel 
defendants.that.the six years rule ¢ 
their Ijordships remarked that they m 
be supposed to give any countenanca 
argument that the suit would hav: 
barrad if the limitation of six years 
elause 16 had been applisable to it, 
Now, it ia to be *»oted that in: 
Liaibation Ast of 1859 there was no 
which in any way: corresponded · 
132 of tha presen Limitation A 
their Lo:dshig$s felt ¢éoastrained to 
the general artislg for  reeov. 
immoveable property ^ correspond 
tho. present Art. 144. Na ong 
tenda that. that Article applies in tl 
sent case. Furthermore, the Counsel 
appellant was drivan to fall back 
omnibus clause 16 for “suits for w 
other limitation is heveby expressly 
ed," eorresponding to. the presen 
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120, which, it ів: contended before we, . is 
inapplicable; to the present case. In fact, 
there is a uniform courge cf decisions in 
all the High Courts hat Art. 115 of 
the Limitation Act world be spplieable to 
а mere monsy c'aim based ona registered 
bond, and., not , the general Art. 120, 
Their Lordships of the Privy Couneil also 
have, in the rosent case of Tr'comdas 
Ooovsrj Bhoja v, Gopinathjt 
(5), accepted! the ‘interpretation put. on 
Art. 116 in a long series of Indian 
desisions, and. held “that the compensation 
for the breach of a contrast" does not only 
point ‘to a elaim for unliquidated damages 
but is used in a very wide sense and in- 
eludes a claim for payment of a aertain 
sum, [6 is, therefore, obvious that the ease 
of Janeswar Das v. Mahabesr Singh (4) aan- 
not; in any way, bə taken to Lave decided 
the point which arises before us, nor had 
their Lordships then to interpret the mean- 
ing of the expression “when the money 
saed for becomes due" whish we have to 
consider, 

Coming to the Indian Oourts, we find 
that the decisions have by no means been 
uniforni. We do not, however, feel galled 
upon бо review the numerous  anthorities 
of the ‘Courts other. than опг own. We 
simply eontent ourselves with mentioning 
a few cases holding the two opposite views. 

Sitab Okand Nahar v. Byder Malla (6), 
Perumal Ayyan v. Alagirsimt Bhagavathar 
(7) and Jagdeo £ingh v. Bal Govind Singh 
(8) tend to sopport the view that time 
begins to run from tho date of tho, first 
default, 

Nettakaruppa Goundan v. Kumarasamz Goun- 
dan (9) acd Nurna v. Ammani Amma (10) 
favour the eontrary view. 


The case of Shankar Prasad v. ` Jalpa Prasad | 


Q1) was the case of execution of ‘an in- 


(6) 39 Ind, Cas. 160; 25 (y L.J.279; 1 P.L, J, 
262; 15 A. І, J, 217; 32 М. L. J. 867; 21 M. LoT. 
262; 21 C. W, N.577; (1917) M. wW. N. 363; 5 І, W. 
654; 19 Bom, L. В. 450: 41 С. 759; 44 T, A. 65 (P. 0.). 


(6) 24 C. 281; 1 C, W. N; “229; 12 Ind. Deo. - +(N. 8), 


864, I 
(7) 20 M, 245; 7 М, ТІ, 7. 
174, n 
(5) 2 Ind. Cas. 659, 
(9) 22M 20; 8 M. L, 7.67; 8 Ind. Dec. (м. в.)15, 3 
(10) 85 Ind, Cas, 418; 89 M. 981; 4 L. W. 77; 29 M. 
L. T. 174; (191€) 2 M, W. N..125; 81 M. L. . 865. 
(11) 16А, 371; А, WON, (1894) 11578 Ind, Dec. 
(N. в.) 241. 4 К 


222; @ Ind, Dec. (м, £) 
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stalment ‘desree for whieh. different con" 
siderations altogsther might aris We 


sonsider it uunesessary to express any opi- 
nion about that case. - 

The case. of. Maharata of Benares v. Nand 
Ram (12) was the ease of an instalment 
bond whieh wae governed. by Art. 75 


whieh expressly provides that the payee 
ot obligee may waiva the benefit of tho 
provision entitling. him to sue for the 


whole amount on default bsing made. 


The cases- of  Ajudhia v. Kuniial 
(13), and Amolak Ohtind v. Ваў. Nath 
(14) are also gases under Art. 75 and 


have no direet application to the present 
casa, * 
"The leading. oase in point is the ease of 
Gaya Din v. Jkuman Lal (15). In .that 
case the majority of the learned Judges 
held that money “becomes due” within the 
meaning of Art. 132 and tims begins 
to run from the -date cf the first default, 
The learned Ohief Justiee remarked: "It 
seems to me that the money is due when 


it ean be legally demanded, and it is 
admitted in the present «ase that the 
money secured by thie mortgage cculd 


have been legally demanded and recovered 
after the first default, and had a suit been 
brought for its resovery by sale of the 
mortgaged property, the defendanta sozld 
not have pleaded that such a suit was pra- 
mature.” We entirely agree with this view 
and consider that it lays down the right 
test to apply in auch oases. Banerji, J., in 
his dissenting judgment, , was mainly іп. 
flaeneed by the eircamstancs that, under 
the terms of. the mortgage-dead ther’ in 
suit, the mortgagee was "'eompetent. to wait 
for the fall period of 10 years stipulated 
in the bond and it is not obligatory on 
him to eall in the money on the occurrence 
of.a default in the payment of the in. 
sialments”, We are, however, distinctly 
of opinion that the question: whether the 
mortgagee is bound to sue or not’ and 
whether he does at onca-sue or not, is 
wholly irrelevant te the issue. So long 
аз he can sue, even though he. does not 
choose to sue, the money has. become due. 
We have, therefore, n» hesitation in..saying 


(19) 29 A. 431;.4 А, L, J. 836; A, W: N, (1907) 139 
) 80 A, 123; 5 A. L. J. 72; As W. №. 1903 86. 
(14)-20 Ind, Cas, 038: 85 А. 455; 11 A L. Т, 664, 
(15/28 Ind, Oas. 910; 87 A, 400} 18 A, L. J, 610, 
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that the view taken by. the majority of 
the learned Judges in the Full Bensh ease 
referred to above was correet. 

The case о? Mata Tahal v. Bhagwan Singh 
(16) suggested a rule contrary to that laid 
‘down by the: Full Bench. Neither the rə- 
. port nor the judgment, however, shows that 
the previous Full Bench case was brought 
to the notice of the learned Judges. We 


shall have to revert to this case in connection : 


with the second point raised in these appeals, 

In the ease of Girdhart Lal v. Gobind 
Ram (17) the morfgage-deed had provided 
‘that in the event of non-payment of interest 
for two conseoutive hak-years, the mort- 


gagees would have the power either to. 


beneft. themselves by aharging compound 
interest or to sue without waiting for the 
periòd fixed for the whole of the principal 
and interest or to sue for the ` interest 
alone. The learned Judges were of opivion 
that when three options, were given ta the 
mortgagees and. they "did not choose to 
exersise the option of suing for the whole 
amount on default of the payment of two con- 
gegutive instalments of interest by the debtor, 


it eannot be said that the time began torun : 


from such abstention”. The previous Full 
Bensh ваве was distinguished on the ground 
that "in that oase no option, ao far as we 
can see from the recital of the terme of 
the bond given therein, was ‘given to the 
areditor”. We think that this ground of 


distinction is not well-fonnded. In the 
Full Beneh case the mortgagee was given 
"the liberty to realise the entire amount 


. with interest" and “if the mortgagee in 
hia ‘desire for interest does not bring a 
suit on any default, the interest shall 
continue" and the judgment of Banerji, J., 
proceeded on the ground that the mort- 
gagee had sueh an option. In any ваве, 
as we have already remarked above, the 
mere fact that a mortgagee has the option 
to sue or to wait would not prevent the 
money from becoming due and limitation 
running under Art. 132 against him. 

' In the ease of Pancham v. Ansar Husain 
(18) the Full Beneh “ease was followed 
though presumably in deference to the view 
expressed in the earlier case of Girdhari Lal 
v. Gobind Ram (17), а point was made that in 
(16) 68 Ind, Cas. 477; 19 A, L, J, 406, e 


(17) 63 Ind, Cas, 20; 19 A. L, J. 466. 
(18) 68 Ind, Cas. 44]; 19 А, L. J. 592; 48 A, 596, 
^ ^ e oc ` ] 
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'foreement of the two reliefs, 


LI 
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the deed in question по option whategever 
was given to the mortgagee in the matter. 
We have already said that any’ distinetion 
based on the existenae of an option is a 
distinction without .& difference and was, 
moreover, an error of fact. An option was 
given. ° 

In the ease of Nathi v. Tursi (19) the view 
expressed in the case of Mata Tahal v. 
Bhagwan Singh (16) was dissented from on 
the ground that it was in conflict with the 
Full Bench sase, and it was held that "the 
Statute in our view must run from the date 
of the first default. The liability to pay or, 
in other words, the test of whether money 
besomes due or not, is the obligation whish: 
the borrower has taken upon himself by his 
signature to the written document, 16 aannot 
depend on the volition of the oraditor,” 

The ease ef Eam Das v. Muhammad Sayeed 
Khan (20) is, so far as we have been inform- 
ed, the latest reported саве of this Court fola 
lowing the previous Full Bensh case, ` 

Both on principle and the balance of autho- 
rity, therefore, wa are of opinion that the 
view taken by the Court is correct and that 
the first default having oecurred more than 
twelve years before the suit, money sued for 
became due then and the present olaim for 
the enforcement of the charge is . barred 
ky time under Art. 132 of the Limitation 
Act. АЫ 

There remains the second question whether 
even if the mortgagee eannot get в decree for 
sale he is nevertheless entitled to’ a simple 
money-desree, Although the relief for re- 
eovery of money otherwise than by enforeing 
the dharge would be governed by another 
Article with a different period fixed, yet it 
would bea startling thing to ^nd that the time 
for resovery of the amount due by sale of the 
property bas*begun,to run while that for 
recovering it as a simple debt has not yet 
started. One would suppose that the cause 
of action would be the same for both, though 
different peripds might be fixed for the ən- 
There is one 
ease in which it has ben actually held that, 


» “although defaults were made yet the mort. 


gagee was not bound to sue for the whole 
money ав soon as thera was failure in pay- 
ment, and that time did*not bégin to run till 


` (19) 68 Ind, Cas. 886; 19 A. D. J, 712; 48 A. 671. 
(20) 67 Ind. Cas, 160; 20 A. 1, J. 346; (1922) A, I 
В, (А.) 524, 


' Artiele. and not by Art. 
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after the date originally fixed. This is the Simply taken for granted that Art. 66 
ease ‘of, Mas Tahal v. Bhagwan Singh applied. We think that this. was not & 
(16) already referred to. Let us examine  6orresó view. The expression "single bond" 
what the decision in this sse comes to. The used іа Art. 66° is olearly borrowed 


inortgagee' has a right to sue for the whole 
money if a default is made and his anit oan- 
not be thrown out on the ground that it is 
premature? Не has a perfectly good cause of 
action to sue if he sd ehoose:, yet the limita- 
tion does not begin' till the dato originally 
fied arrivés ' The result is that the mort- 
gagee ean впе long before the period of limi- 
tation for his suit begins to run. This is a 


` reductio ad absurdum, We must, therefore, 


examine the premises on whiah the sonola- 
sion i8 based. The learned Judges have nof 
quoted the Artiele whisb, in their opinion, 
was applicable, but from the remark that the 
mortgages had the option to. wait till ' ‘the 
period fixed,” We take it that they intended 
io apply Art. 66, read with Art. 116, of 
the Limitation Act. This would be in 
harmony with thrée earlier cases, namely, 
the case of Gay» Prasad v. Sher Alè (21), 
Makrand Singh. v. Kallu Singh (22) and 
Э] ѓат Lal v. Tehariya Lakhm$i Ohand (98). 
In the last mentioned case Tudball, J., while 
referring to the ‘two earlier cases, remarked 
"whether these decisions are right or wrong, 
we бап вве no reason whatsoever, in tha 
present ваза at any rato, for expressing apy 
opinion to the contrary. One.of us was a 
party to опе оѓ. these decisions and until 
these decisions are set aside by a larger Bench, 
we can вее no reason why we shonld not 
follow them.” 
- There ean be no doubt that the 
of these decisions, namely, that the claim for 
a personal decree ia governed by a different 
132, and that, 
therefore, the Full Benoh rulipg 
Din v. итап Lol (16) is inapplicable, 
is’ perfectly sound and oannot be questioned. 


The mistake whieh was made in Gaya Pras. 


sad v, Sher АЙ (21) vas in assuming 
that it was Art. 56, read with Art. 116, 
which governed һө саве. In the sub- 
sequent cases referred, ta above, 

л. Р) . 
) c . 
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(2) 89 Тай, Cas: 574; 18. A, Le 7, 313. 

(22) 50 Ind, Cas, 640; 17 A. L, J, 647; 1 U, Р, L. R, 
(A. 73; 41 А. 581. 

(28) 58'Ind, Oas. 278; 18 A. L, J. 476; 20. P.L. Е, 
(Ay102, — 


basis | 


in Gaya. 


it was, 


from the English Law. In Lord Halsbury’s 
Laws of England, Vol. IJI, page 80, it is 
anid that “a bond merely for the payment 
of n certain aum of money without any oone 
dition in or annexed to it, is called a 
simple or single bond, and that sneh in» 
struments are rarely, if ever, met with pi 
the present day" ...whereas а “double” o 
"conditional bond" is a form of bond ae- 
eompanied by a condition in the nature 
of a defeasanse próviding that on due рег: 
formanee of the condition the bond ahall 
be void. This distinction was very slearly 
pointed out by Collins, L. J., in Dizon, In 
те, Нвупев{ v. Dixon (24). 

‘Now, the bond in the present osse 
is in marked contrast with that before the 
Full Beneh in Husain Ali Khan у. Найв 
Ali Khan (:5) which was obviously & 
single bond withoutany condition attacbed 
and it was then rightly held that Art. 
66, read with Art. 116, applied. The 
bond in suit in the present aase cannot at 
all be ealled a single bond within the 
meaning of Art. 66, The period pri- 
marily specified for payment is 12 years, 
but it contains the sondition that in ease 
‘of non-payment from year to year the ore- 
ditor would either add the interest to the 
prinsipal and sharge interest thereon or sue 
for the whole money and realise the 
amount from the property hypothecated ag 
well as the other property of the mort- 
gagor. It further provides that in sase 
the money is not paid within the stipulat- 
ed period, compound interest will eontinue 
to run till -realization. In our opinion 
such a bond oannot be regarded as а single 
bond, the time for suing.on which rung 
only from the day specified. 

The expression "bond subject to a вод: 
dition” as used in Art. 6E seems also 
to have been borrowed from the English 
Law and refers to what is there called а 
double or conditional bond with a condi. 
tion in the nature of a defeasance. The bond 
in question ів not sash a bond either. Nor ia 


{24) (1900) 2 Ch. 561 at p. 582; 69 L, J, О. 609; 
88 L. T. 129; 48 W, В. 666, 

(25) 8 А, 600; A, W. N. (1881) 38; 6 Ind. Jur, 142; 
2 Ind, Dec, (х, з.) 328 (P. B.). 
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it. an instalment "bond: within the meaning: 


of Art, 75; In: our’ opinion the, ease 
falla under Art. 80 which governs a "bond not 
herein expressly provided.: for” in which oase 
‘the: time begins to run: from the date when 
.“the bond'bscomes payable". It is to be noted 
that: inthe. old Limitation: Aot XIV*of 1859, 


which: governed the ease of Janeswar Dus’ 


v. Mahdbeer Singh (4), there waano elause 
similar. to Art. 60: of the new: Асі which 
could. take tbe. case out of the 
clause. Reading Art. #0 with Art, 
116, which would e applicable to a regis- 
tered dosument, the period.for resovery of 
ampla money-decres ‘on the basia of the 
registered deed in suit would be six years 


from the date "when: the bond ,Decomes: 


payable." Now, the expression 'begames 
rayable" js, in our ‘opinion, very mush the 
same thing:as the words ‘becomes due" 
used: in Art. 132. Consequently; the cause 
of" action for both the reliefs would arise 
at one and the same time, and the period 
of: limitation ‘for. both would begin; to:ran 
simultaneously. Of sourse, in the- case of 
the enforcement of the.charge, the pericd 
would be 12 -years, whereas for: a simple 
money deorte it would be only 6. 

In a very old case of Ball v. Stowell (25) 
Spankie, J. was. of opinion that a bond, 
scmewhat similar to the one before ua, 
was neither aninstalment bond, nor a single 
bond, nor a bond subject to a condition, 
and that, therefore, neither Art. 75 nor 
Art. 66 nor Art, 68 applied. He aseord- 
ingly applied Art. &0, The other lear- 
ed Judge, however, took a different view. 

In the case of- Har Narain v. Bent Pershad 
(27) the view of Spankie, J., was fcllowed 
by-Chamier, A. J. О, who pointed out that 
“я «single-bond. is a .deed wherein a party 
acknowledges himself:to. be bound ог in- 
debted · to another in.a certain sum 
money which he.promises.to pay. If there 
is appended: to it a condition that upon the 
performarce of'a eertain act the Lónd is 
to. bevoid,. otherwisa to remain.: in force, 
it is called а bond with a eondition.” 

Weare aware that opinion in the various 
High ‘Oourts on this point is 
vided; But agreeing with Spankie, J., and 
Ohamier, A. J. O., we hold that the present 


j (26) 2 A, 822; 8 Ind. Jur.:461;!1 Ind. Dec. в) 
85 4... . RAS ' 
(27) 80, 0, t7. 
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bond ‘does «not fall either under Art. 66 


or. Art. 68.or Art, 75 but fall under 
Art. 80 read with Art. 1r6. In this 
view of the.sase-the time began to run 
against the mortgagae for bothithe reliefs 
slaimed from .tha date of. the first default 
when thd money besama payable. The learn- 
ed Distriet Judge was, therefore, right in 
dismissing the anit їп toto. | | 
The result is that both thase: app:als 
fail and are hereby dismissed with-oosts ja- 
all Oourts. 
Appeal dismissei, . 
N H.. . 


OALOUTTA. HIGH COURT: 
Ов:втмат, Отуп, SMALL Oavse..Covat $017 
No. 21209 or 1920: 

June 28, . 921... Я 
Present: — Мг. Justioe Rankin, 

Т.Ј. COHEN-—A£PLI!GANT 
В teraus - \ | 
S. E. HOTTINGER-—NOws- Apprioant. 

А е der a u В, . e. of 1920), ss. 2 sub.s. 
io Rent Controller--8. n B Mar dE P 


The Calcutta Rent Act gives to a mere . 
tenant considerable fixity of tenure a а 
dition, namely, that .he is. а rent-paying tenant 
and nob ь defaulting tenant. [p. 990, col 2.] 

Where a tenant purporting to act, butnot correctly, 
under*section 2 sub-section (1) of the Calcutta Rent 
Act, pays an insufficient rent into thé апав ofthe 
Rent Controller, he is not a person who is ‘entitled ‘to 
the benefit of the provisions of.section 11 of the Act 
Cp. 980, col. 1.],. : 


' Applieation. .. | 
Mr. L, P. E., Pugh, fcr the .Defendent-: 
Applicant, : 


Mr.. N. N. Sirc: (with hin Mr. F, B. 
Surita), for dhe Plaintiff... 
JUDGMENT.—In this oase Л am: sorry ог. 
„Mr. Hottinger. . I am afraid. it is quite..im.. 
possible for me to do anything to acsist him 
and I am bound to кау that his diffisulties 
are due to the rather reckless method ‘in 
whioh he has. managed: thiaspart of. his affairs, 
Не’ was-a tenant undér'an'agreemónt for: a 
year to. Mr. Oohen before the Rént-Aóét.ó1mo* 
into force, and in Мау 1920,” that pariod: 


9 
Vel, LXIX] 


COHEN v, KOTTINGER, 


had’-expired, and he was holding over as a 
-mohthly tenant upon the terms of tbe original 
agreement, The. terms of the original agree- 
ment.sre, rent-at Re. 70, payable, as I under- 
stand, in advance on the lst day wf each 
‘month, . 

The Rent Aat:cama into force on the. 5th 
May 1920 and Mr. -Hottinger appears to have 
paid the oontractual rent in full for the 
month. cf: May. After that he made йр 
his mind to pay the amount of. rent allow- 
able-under the Rent Aot and no .more. 
Prima facie under the Rant Act [see.sestion 
2 (1)] the amount of rent allowed would ће 
the amount that .was- paid for the premises 
on the lat day of November 1918 plus 10 per 
-apnt, .He made: enquiries and he was of 
Opinion that the. amount was only Hs. 55 
and he proaesded to pay into the hands of the 
Rent . Controller certain sums of money 
amounting to-Rs. 60-8 sash month, -Ha sent 
‘this опе 7th August in respest of the 
-menth of July, on ithe 6th September in 
respect ;of the month of August, on the 
13th: October in respeat of the month of 
‘September, on the 8th November in respect 
of October 1920. 

The landlord, - Mr. 

ust gave him motisee to vacate on the 
E ~Saptember 192Q and on the 6th 
‚Оё фаг 1920 instituted a suit for. evistion 
in.the Small Cause Court. In the meantime 
progeedings .were .pending before the Rent 
"Controller for the’ fixing of the standard rent. 
There w&8;8 contest abont what the stand- 
* ard-rent.should'be,:and it has bean ultimate- 
dy: determined as Ra. 77. 


When tho case вате. оп for hearing before 
the learned Judge of the Small«Janse Court, 
.he' found the facts thus’: he says that the 

e rent in November.was Rs. 65 and not Rs. 55, 
and if you add 10, per cent. on to that, the 
sum of Rs. 60 8, per month, whieh the defend. 
ant paid Фо the:Ront “Controll8r, was not 
enough ito. meet ithe standard rent -which 
comes:to Rs. 71-8. -That baing во, he says 
that ander the Statute, the.tenant was» not 
.& person. who is engitled-to the benefits: of the 
provisicn1:in.sealion А prohibiting an ejeot- 
ment. In my opinion, the learned, Judge of 
the Small Cause Court, whose judgment 
has bsen describad: аз рзгуатве, . was entirely 
right, . I am not сопозгпей as regards the 
Badings.of.fao:, but « «Bs. Tegarda һе finding 


Ochen, on the 13th 
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in; point of Jaw, ean.sea no reason at all 
to quarrel with it. , 

In this case one has to remember that 
the Statute gives to a mere monthly tenant 
considerable fixity of tenure проп a condition, 


"namely, that he is a rent.paying tenant and 


not a.defaulting tenant, It says that “no 
order or decree for the. resovery of .posses- 
sion shall ba made so long as the tenant 
pays rent to the ful! extent allowable by this 
Act and performs the eonditions of the ten- 
ancy,” and then further* it says that xo 
tenant shall ba entitled to the benefits of this 
section, “unless he pays the rent due by 
him to the full extent ellowable by this A't 
within the time fixed in the oontrast with 
his landlord, or, in the absencs of any sueh 
contrast by the lth day of the month 
next following." With that sestion in front 
of me, it appears to me that the learned 
Judge cf the Small Cause Court could do no 
other than he did. 

lt is said, first of all, that he ought to 
have exercised a discretion ав to whether or 
not to give this tenant time, because, it ig 
said, the tenant was willing, even at the 
last desision of the questions . against 
him, to-make up all the. arrears under cub. 
section (5). I,fail to sea how, under sub- 
seotion (5), it was open to the learned Judge 
to give him any. such facility. Thera are other 
difficulties. . Тһе provision by whish money 
ean be paid to.the Rent Controller is where 
the landlord refusss- to ascept the rent 
referred to in aub-section (1), that is to 
say, rent to the full extent allowable by. this 
Act. ‘It is said, on the other hand, by "Mr, 


«Pugh. that as there.were proseedings to. fix 


the standard-rent.and вв these proceedings 


-were-at the instance of the landlord, the 
"Statute will be satisfiéd meantime provided 
“the tenant, pays some bona. fide rant into the 


hands of the Controller. All І ean say is that 
if that isthe intention ofithe'Statatej the~Sta- 
tute will have to be dráftéd again: very differ. 
ently. There is. no room for such provision, 
in my.jadgment, in the sections I have in 
front of me. A "bona fide rent” is a very 


curious juristis notion, and I doubt if the 


Legislature intended the rights of any- one 
to depend upon ib, It has not Seid anything 
In point of 
faci, the applicant's difficulties were not very 
real  Hejhad.agresd to рау Hs. 70 a month, 
The relieving Statute came into foree on the 


990 

ВАМ BILAS t, NITYA NAND. 
-5th May 1920. It waa open to him to pay 
Ев. 70 (under protest, as to part, if he liked) 
‘to preserve his rights as a tenant under - the 
Bent Aot and ёо resover back from the land- 
‘lord, if it should be neaéssary. That was 
perfectly open to him. Instead of doing 
“that, he acts under section 2, gub-seation 
(1), but not correctly, He pays an insufficient 
rent into the hands of the Rent Controller, 
He pays it under, eirsumatances whieh niake 
“it very difficult to, say that the landlord had 
ever refused to acsept the rent referred to 
in sub-section (1). l.am of opinion that 
the learned Judge did no other than he 
'Onght to have done and that he did not do 
anything which amounted to illegality nor 
has he ‘misconstrued his powers. In these 
ciraumstanees the Rule is diseharged with 
“eosts, . ` 
"RN 
Е f Rule discharged. ` 


ALLAHABAD HIGH COURT. 
. Етвет Оту, Arrear No, 78 or 1920, 
April 27, 1922. j 
- “Present : :—Mr. Justise Rafique and 
f " Mr. Justice Lindsay. 
RAM BILAS anp отнивв-— Г £FENDARTE— 
ў APPELLANTS 
versus : 
NITYA NAND anD отнивв PLAINTIFF; — 
{ RESPONDENTS. 

' Givil Procedure’ Code (Act V of 1908), 8, 92— 8ш 
against trustee de вод tort, whether lies, 

A suit under section 92 of the Civil Podcedure 
Code will lie against a trustee de son tort; in other 
words, against a person who without title chooses to 
ae himself the oharaoter ‘of a trustee. Гр. 991, 
col 

Budhee Das v. Оћоот Lal, 83 С, 789 К рр. 805 
806; 10 О. W., N. 881, relied. on, 


First appeal from a desree of the Distrist 
Judge Pilibhit, dated* the 14th February • 
1920. 

Babu Siral Prasad Ghosh, for: the Appel- 
lants, ` 
Mr. J. M. Banerji, for the Respondents, ; 

JUDGMENT. —This appeal arises ott of 
a- suit brought in the Oourt of the District 
Judge of Pilibhit by tkree plaintiffs, Nitys 
» Nand, Lal Bahadur and Tika Ram. 
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' following effet. 
16 years before the institution. of tho’ suit 
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The suit. purported to Бе“ а сеш wndér 


‘seation 92 of the, Code of .Civil Procédure, 


$,6., & suit relating to.a trust oreated: for ‘2 


‘public -purpose or a -charitable : or’ religions 


nature» |. : 

There were six паленца to the enit, the 
prineipalof whom were Ram Bilas’ defend- 
ant No, 1, Bankey Behari · Lal, defend- 


‘ant No. 2, and Bhagwan: Das, defendant 


No. 6. Defendants Nos, 3, 4° ‘and: A were 
really pro forma defendants. 

The parties all belong to the same family Р 
and the allegations in the plaint were to the 
It was stated that.. aboat 


one Nath Mal, who was the paternal uncle 
of the plaintiffs, had constructed a: Thakur» 
dwara nt а village called Beleanda and had 
installed an idol therein, 

It was next alleged that ‘under a deed 
of wagf executed in August 1865 the plaint-. 
iffe father and his cousin Tula Rem had 
dedicated the entire 20-biswas share of Менга 
Badhepura Marauri for the support of the | 
temple. It was further alleged that а trustea 


.had been appointed under this- deed; that 


the trust had been acted upon, and “that? the 


_ person who had been originally appointed 


trustee had died some seven years before tha 
present suit was breught. It was then: ваа 
that after the death of the original pujaré his 


‘place was filled by another person’ and that 


thereafter the first defendant, namely’ ‘Ram 
Bilas, who was а воп of Tula Бет, . опе of 
the creatora of the trust, had' taken posses. 
siow of the property and bad posed as a° 
trustee, The material allegation on this 
latter part of the case is to be found in 


paragraph : of the plaint, 


lt was ee that after the death of Tula ' 


-Ram the name of Bam Bilas, defendant • 


No. 1, was wrongly resorded in the revenua 
papers against he endowed property; in 
other words, it*waa alleged that, whereas the 
property belonged to the idol, Ram Bilas had 
got his name recorded in the papers as if he 
was the proprietor. A further allegation in 
the same paragraph, of «һе plaint is that 
Ram Bilas’ was appoinged lambardur .and by 
his own improper astion had held. himself out 
as trustee of the endowed property. . 
' In the 8th paragraph of-the plaint it was 
stated that Ram Bilas as lambardar was - rais: 
appropriating the insome of the entire trust 


a 


a 

бо, 
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property and was not devoting that inedme 
to the uses declared by the trust. 

Paragraph 14 sets-out the reliefs elaimed 
by the plaintiffs and the first relief elaimed 


was that the first defendant, Ram Bilas, 
might be removed from the trast.. The 


gesond relief claimed was that otber trustees: 


might be appointed to manage the truet pro~ 


perty. The other reliefs need поё be men- 
tioned at this stage, 

In his written statement Ram Bilaa denied 
that he was trustee of the property .in guit. 
In paregraph 9 of hia written atatement he 


.ralsed the plea that the anit waa поё. main- 


tainable under section 92 of the Code of 
Civil Proaedure, because he (Ram Bilas) was 
in proprietary possession of the ten-biswa 
share and was поб а trustee but a Zemindar 
and alembardar, Не elaimed that the plaint- 
ifs Һай ло right to bring a suit for the 
purpose of having him removed from his 
office of lambardar and he disslaimed any 
liability to render any account in respect 
of the eolleotions of the property i in question, 

It is plain, therefore, that on these plead- 
ings an issne arose as to whether the suit 
was maintainable under section 92 of the 
Code of Civil Procedura and aesordingly 
Ізепе No. .2 was dirested to the trial of that 
question. The only finding at whioh the 
learned District Judge has arrived is as 
follows : 

He saye— 

“Coming to the sesond issue I find ‘that 
the trust was a valid one and is enforceable 
in law. Ram Bilas isthe lambardar. There 
is no proof that he was appointed mutawalli, 
but itis immaterial if he was.’ 

We do nob agree with this dietum of the 
learned Distriob Judge: on the scontrary, for 
the purpose of desiding’ the second issue in 
the ease it was a matter of supreme import. 
ance whether Ram Bilas, defendant No. 1, 
was or was not % ‘bruste of the property in 
question. . There seems to be no'doubt what- 
ever that Rara Bilas had not been regularly 
apvointed as а mutawaki of the property in 
dispute, The allegation which the plaintiffs 
made againat Ram Hijas was that he had 
entered into possession of this property and 
held himself out to be the trustee. On the 
other hand, Ram Bilas denied altogethor that 
he was іл апу way aeting as & trustee or 
had in ang way assumed the responsibility 
efa trustee. It was, überefore, a matter to 
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be desided upon the evidenee produeed before 
the lower Court whether the allegation con- 
tained in paragraph 5 of the plaint was made 
out, namely, that Ram Bilas after entering on 
the prqperty had held himself ont and acted 
as a trustee. 1 he had done so then uu- 
doubtedly a suit under sestion: 92' of the 
Code of Civil Procedure was sompetent, for 


‘it has been held and the matter is settled by 


authority that a suit brought against в 
irustee de son toré can lie under aeetion 92 
[Budree Das v. Ohoon? Lal (1)]. In othér 
words, such a вц will lie against `a 
person who without title chooses to take проп 
himself the charaster of a trustee. 

The learned Distrist Judge has not refer- 
red to any evidence on this point and in the 
viaw of the law which Һе took, is was hard- 
ly neeessary for him fo do во. He states 
that it is quite immaterial whether Ram Bilas 
was a mufawall: or not, 

The learned Counsel for the respondents 
has referred to some evidense on this point. 
He ealls attantion to the deposition of Nitya 
Nand, one of the plaintifis in the case, 
whioh is printed at page i of the карала» 
ents’ book, 

In this statement we gannot find anything 
done or said by Nitya Nand for the purposa 
of showing that tho firat defendant Ram 
Bilas had taken upon himself the daties ‘of 
a mutawalls, 


He mentions indeed something said or 


' done by Bhagwan Das, defendant No. 6. 


That, however, is quite a different matter, 
and в reference ta the plaint shows thet ` no 
relief was being sought against Bhagwan 
Das. What the plaintiffs were asking for 
was the removal of Ham Bilas, defendant 
No. 1, from the possession of the ‘trast prop- 
orty. 

Another piece of evidence to which we will 
refer is printed af page 8 of the respondents’ 
book, Et seems that some inquiry was held 
by the Oollector of Pilibhit in the year 1910 
with regard to the administration of this 
trust property, and there is upon the reeord а 
statement made by Bhagwan Das in which he 
admits that some of the profits of this village 
had assumulated. Bhagwan Das andertook 
through the Collector to have the temple 
proferty repaired out of these ascumulations. 

“Whatever may ba the ө веб of anything 


(1) 38 0. 789 at pp. 805 808; 10 C. W. N, 581, 


^. 
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done:or said-by Bhagwan Das, itr seams to 
us. perfeatly clear: that neither the statement 
by Nitya Nand in Odurt .nor ‘the ad- 
mission, made by Bhagwan Das .bafore the 
Collector in 1910 can possibly bo. treated as 
evidence for the purpose of showifg that 

‚ Ram Bilas, the first defendant in the case, 
is a trustee de son tors. ` 

‚ As tha question relating..to the. maintain- 
ability of this воіё ів а vital question in. the 
ease, we.ara of opinion that the, hearing of 
the- appeal ought поё to „proceed . until the 
learned Judge :Һаѕ come to a proper finding 
whioh -would..enable us to. dispose of that 
matter, 

We observe that the forrth-isene in the cage 
was whether section 92 of the Code of Civil 
Proesdure applied .to the ease. in "his 
judgment the learned Judge states that 
when the case same up-for hearing he deleted 
this issue. Why he did во is not apparent, 
for :оп the.pleadings 16. was one of the most 
important issues in the case, 

.The:learnsd Judge will now have to 
decide.the question whether or not Ram 
Bilar, defendant No. 1, is а írustee de son 
tort of the property in dispute. That will 
be the first itsue before him, and after decid. 

‚ ing that isrus he will ;proseed to gives 
definite finding on the fourth issue whieh 
she deleted from’ the record, namely, whether 
sestion 92 of the Code of Civil. Prosedure 
applies to the case. 

. I$ is probable that the'action of the : learn- 
ed. Judge. in ideleting this issus has misled 
the parties and prevented. the production 
of etidence whieh would otherwise have been 
:prodused. We, therefore, deem it right to 
allow. both sides to sall such evidence as they 
gan before the learned Distrist Judge so as 
to enable him to deside the two issues upon 
whish wa call for findings. The findings 
of the-learned District Judge will ba sub- 
mittei-within two months from the date of 
the receipt-of this Court’s.order and the usual 
period.of, ten days will be allowed .for objec- 
tions.to the findings when.they are. received , 
án this Ocurt, 

‚М, Ced 
Issues remitted, 
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 OAZLOUTTA HIGH OOURT. , 
Lerregs Parant Apres No, 82 or 192), 
Pebraary 18, 1922. 

Present: ~Justice Sir Asato3h Mooksrjee, 
Kr., and Mr. Justice. Cuming, 
PRIYANATH GHOSE zx» orarrs— 
PLAINTIFFS— ÁPPELLANTS 
VITGUS 
SURENDRA NATH DAS AND OTHERS — 


DEFENDANTA — RESPON DENTA. 
Contract—Novation—Permanent, heritable and trans- 
ferable tenancy at fixed rate—Alteration of rent by 
mutual agreement—Tenancy, nature of, in other 
respects, if altered. 


Where atenancy as originally created is heritable 
and transferable, not held for a limited term and 
subject to the payment of a fixed rent, the circum- 
stance that by agreement of parties the rent original- 
ly fixed is subsequently increased is not sufficient to 
lead to an inference of a novation of contract result- 
ing in a tenancy with a fresh start in all respects, 
so as to affect its transferable or heritable 
character, Гр. 998, col gl.] 

Ramanuj Das у. Midnapore Zemindary Co., 14 
Ind. Cas. 729; 16 C. W. М. 725, Bamapada Roy v. 
Мїйтарит Zemindary Co., 16 Ind, Cas, 376; 16 С. t. 
J, 822, referred to. * 


Letterrs Patent Appeal against the judg- 
mentof Mr. Justice Beashcroft, dated the 18th 
November 1920, in Appeal from Appellate 
Decree No. 428 of 1919, against the desree of 
the Subordinate Judge of Hughli,.dated tha 
2rd Dscamber 1918,eaffirming that of the 
Marsif; Uluberia, dated the 6th Jane 1917. 

Babus Ram Chandra Mojumdar and: Phanin- 
dra Dal Mitra, for the Appellant, 

. Babus Bira) Mohan Mojumdar and Manma- 
tha Nath Roy, for the Respondents, 


e 
JUDGMENT.—This is эп appeal under 
clauso 15 of the Letters Patent from the 
judgment of Mr. Justise Beachsroft ins suit 


for ejestmen® а 


The sontroversy between the parties is 
limited to one question, namely, whether 
the disputed tenawcy was or was not trans. 
ferable. Oa she 2nd January 1872, the lands 
in suit wero ineluded in а mouras? mutarraré 
lease granted by one Digamber Pandit, to 
Rap Chandra Das. lt is not disputed that 
the tenanoy so created was intended to ba 
transferable, The tefansy was alao perme- 
nent; in other worda, heritable and not held 
for a limited term. The renti was fixed “in 
psrpatuity at Rs. 11. It appears that one 
Amar Nath Roy. putchased the interest of 
Digamber Pandit at a relo for arrears of rent 
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held at the instance cf the superior landlords, 
‘The parshasdy theroafter brought a suit for 
arrears of rent against the represontatives of 
Rup Chandra Das on the allegation that by 
agreement of pariies the rant had been fixed 
at Rs. 16 annually. On the 7th September 
1876 a desrea for rent was obtained by oon- 
sent on this basis, The plaintiffs are the 
sussessor3-in-intere:t of Amarnath Roy: 


aud.the defendants bave aequired the interest - 


of the representatives of Rup Chandra Das 
by suesessive. transfers. The plaintiffs соп. 
fend that the tenancy pzrobased by the 
defendants was nob transferable and that 
they are consequently liable to be ejseted as 
tteepasser&, The Trial Court negatived this 
eontention ‘and diamiesed. the suit. The 
View so taken has Ъзеп affirmed by the 


Court of Appeal bslow as aleo by Mr. Justice 


Beasheroft, | 

The appellants have not disputed and вап. 
not dispute that the tenancy granted to Rup 
Chandra Das by Digamber Pundit was 
transforable, 
terancyceased to exist when the representa- 
tives of Rup Chandra Das agreed to pay rent 
at an enhanced rate. They hava also con- 
tended thatif this position is not maintain. 
able, the effsst of the agreement to pay 
enhanced rent was to destroy the ebaracter 
of {he tenancy as a tenancy ab & fixed rate of 
rent and consequently to destory its sharaster 
ав а transferable tenaney, Їп our opinion, 


there is no foundation for either branch of this . 


contention. 

The tenansy granted to Rup Chandra Das 
was heritable, was held not for.a limited 
term, was subject to the payment of a fired 
rent and was unquestionably transferable. 
The ciraumstanee that one of there elements 
was altered by agresment of parties, namely, 
that the rent originally fixed was insraased 
did not destroy the tenancy. No prinsiple, 
has been invoked whieh ean support the view 
that there was a aupersersion of the original 
tenancy or that there was a novation of con- 
tract. Suah a position isenot supported either 
by the astual intention of the parties or by 
any’ recognized prinsiple of law. Wa are, 
therefore, unable ta acaspt the argument that 
when the derorea for ent was by consent of 
parties made at an enhanced rate, there was а 
fresh start in all respeats; пог are we able 
to uphold the contention that the alteration 
of rent nesessarily destroyed the transferable 
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charactar of the tenansy. It із not neaessary 
for us to deeida whether the tenancy Баз lost 
ita charaster аз a tenansy held ata fixed rate 
of rent. Much may, indeed, be urged against 
such a view on the basis of tha degision in 
Ramanus Mahanta v. Midnapore Zemindary 
Oo., Ld. (1), In that case there was в 
tenancy held at a fixed rate of rent, By 
sonsent of parties the rent was enhanced. 
Notwithstanding this circumstanee, it was 
ruled that the enhancement must be 
deemed to have been made sabjest to the 


‘original agreement thatthe rent was not 


eunhanseable. That ‘distinguished the case 
from the decision in Bamapada Roy wv, 
M:dnapur Zemiüdary Oo., Ed, (2). Where 
the criginal nature of the tenancy was not 
known and it was consequently held that 
the fact that the rent bad baen altered onca 
negatived the theory that the rent had been 
fixed in perpetuity. Bat evan if it ba assumed 
that аз a result of the com promise deorae, the 
tenaney has, in this case, lost.its character as 
8 tenaney held ata fixed rata of rent, it does 
rot follow that the other ineidents have baen 
thereby affected. As already stated, the tən- 
aney was heritable, was transferabla. and was 
not held for a limited term, Itis difficult to 
apprec:ate how these elaments can ba affested 
merely р:овпве by а compromis» bebwaen the 
parties tha rent has зеп increased. We hold 
accordingly that the tenaney was transferable 
and that the defendants are not trespassers, 

The jadgment of Mr. Justise Beasharoft is 
affirmed and this appeal dismissed with eosta, 


NH 
Appeal dismisse 1, 


(1) 14 Ind. Сав 729; 16 О, W. N. 723, 
(2) 16 Ind. Oas. 276; 16 O, Т, J. 82, 
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DEVASAHAYaM t, DEYAMORY, oe e . 
MADRAS HIGH COURT. Judge that: it is unreliable for the reagons 
Oivit Appeau No. 293 cr 1920. stated by the  Distriat Judge. We agree, 
Ostober 16, 1922. therefore, with «the District Judge in 


Present :—Mr, Justica Krishnan and 
Mr. Justice Ramesam. 
DEVASÁHAYAMC-—PrAINTIEÉ— ` 

APPELLAKT 
verius ^oc 
DEVAMONY 4ND ANOTBER—DÉFENDANTS 
Nos. 1 anp 2—HESPONDENTS. 

Divorce Act (IV of 1869), 88, 15, 87—Husband’s 
petition for dissolution of marriage on ground of adul. 
tery—Adultery not proved—Court, power of, to grant 
permanent alimony to wife Application for 
maintenance, merely, if maintdinable— Remedy, proper. 


. Where, on an application by a husband for 
dissolution of marriage on the ground of adultery; 
the Court finds the adultery not proved, it cannot 
grant permanent alimony to the wife, as permanent 
alimony can be granted under seotion 57-of the Act 
alone. Nor can maintenance be granted’to the wife 
in sucha case under section 15 of the Divorce Act 
as a bare application for maintenance, without 
judicial separation or dissolution of marriage, is 
not maintainable under that Act: 
In such cases is an application under seotion 458 
of the Oriminal Procedure Code, 


Appsal against a deeree of the District 
Court, Madara, in Oiiginal Suit No. 16. of 
1919; 

Mr. К, U. Luke, for the Appellant, 

' Mr. 0.Viraraghava Iyer, for the Respondents. 


* JUDGMENT.— This is an appeal from the 


decree of the District Judge of Madura in а 
guit ‘brought, by the plaintiff for dissolution 
of ` his. marriage with his wife, the firat 
defendant, on the ground of her adultery 
with the second defendant as the eo respond- 
ent, Both the first and second defendants 
deny the alleged adultery, the first defendant 
also -pleading. that she was baaten and 
driven ont of her house by her husband on 
more than one oacasion. 

The District Judge, who tried the case, after 
hearing the evidence eame to the conclusion 

.that the plaintiff had failed to prove the 
adultery, alleged and dismissed tho suit, 
Further, he passed an omer granting perma- 
nent maintenance to the first defendant at the 
rate of Rs,10 a month, 

The learned Ooursal forthe appellant bas 
placed the evidenee in his olient’s favour 
before us and we have carefully eonsidered 
that  evidenee. 16 consists of the oral 
evidense of five witnessgs and after hearing 
that өтібепев wa agree with the District 


-the wife 


The only remedy: 


holding that. the, adultery is nof proved: 
the claim for dissolution of marriage must 
be rejected, 

. Ав regards the granting of alimony at the 
rate of Rs. 10 a month the eontention of 
the Counsel for the appellant is sound, that 


ЧЕ was an order that could not have baen 


passed in this asx, Permanent_ alimony 
can be granted ander the Indian Divorce 
Ast only under sastion 37, The cireumstanaen 
justifying sush a grant have not arisen. here, 
the suit for dissolution of marriage having 
been dismissed, 16 is, however, argued for 
the respondent (the wife) that under seotion 
15 of the Act it was open to the lower. 
Court to grant maintenanes on fiuding that 
had basen treated oruelly and had 
We do not, 

It saya: 


been driven out of the house. 

think that section. justifies this, 
"Ina suit instituted for 
marriage" in certain cases, 


the same relief to whieh..,she would hava 


been entitled in case,..she had presented. 
seeking such relief" It is, 


& petition 
perfectly elear that this refers toa peti- 


tion which could have been filed under, ` 


the Indian Divorce *Aet. Thus she might,. 
in answer to'her husband's suit, claim, if 
there are ‘circumstances whish 


tion or for dissolution of marriage.. In case 


sueh a desrea is passed at her instanca, the. e 


Oourf would be in a position to det under. 
section 37. It is not contended that a bare 
applieation for maintenanae ean b» put in by 
the wife agsint the husband under the 
Indian Divoree Act, If sho 


tion or divorce, she san have the remedy 
only by filing s suit or an application 
under the Criminal Prosedure Code, ‘The 
order, therefore, granting maintenanee to. 


„the wife is «lira virés, It must, therefore, 


be set aside. In the result wa ,vary the 
‘decree of the lower Oourt by striking 
cut the order for mainfenanos and otherwise 
dismiss the appeal with boosts. 
Y, N. Y. f Decree modified, 
an А | 


E dissolution of, · 
tbe Court, may... ; 
give to the respondent, on...her applioation,. 


justify . 
'gneh& relief, a decree for judicial separas, 


wants. 
maintenanse without either judieialsepara- 
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U. M, CHOWDHURY & 00, v. JIRAN KRISHNA GHOSE db SON. 


* **^ OALQUTTA HiGH COURT. 
APPzaL FROM Овіс:;маг Оврик No, 30 
p or 1921," | 
January 6, 1922. . 
Present: —Sir Lancelot Sanderson, «K,,. 
“Ohief Justise, and Justice Sir Themas 
<a Rishardgon, Kr. N 
U. M. CHOWDHURY anp 00.— 
' APPELLANTE 
EERI х versus. f 
` JIBAN KRISHNA GHOSE ax» SON— 
.: 7 REBPONDENTS. ` 
` Arbitration Act (IX of 1899), в. 18 (1) —Arbitration 
шиа, remission of, for  re-consideration-—Error of 
aw, ., ( ; : Ў r 


! 


The power conferred upon the Court by section 
18 (1) of the Indian Arbitration Act to remit an’ 
award to the re:cnsideration of the arbitrator or: 
umpire, should.be, sparingly exercised and only upon 
certain well-known, principles. The Courts should , 
be very cautious іп interfering with awards ‘and the | 
grounds upon which the Court will remit the matter.’ 
fòr ve-consideration are, (i) that the award is bad - 
on the face of -it, (ii) that there has been: misconduct 
on tie part of the arbitrator, (iii) that there has 

` been an admitted mistake and the arbitrator asks 
that the matter ‘may be ‘remitted, ‘and (iv) when 
additional evidence has been discovered -after the” 
making of the award. [р 997, col. 1} p. 993, col, A] 


Vs Я A + E 

An award should nob be remitted on the ground 
of an error of law, unless the error can be distinotly. 
colléóted from the’ face of thg award or from any 
document accompanying .or forming part of the 
award: ог from any’ paper so connected with the i 
‘form part of it. Lp. 998, col. 2. 


award as;to l, 2. e 
, Adveal from a jadgment of Mr.. Justice 
Greaves, ` 4 T 
. Siv „Bing? Mitter (with him Mossrs, B. Г. 
"Міне. and: 8. 0, Bose), for the Аррзі.. 
lanta, ^ "^ ^ I 

Mr. Langford James (with him Mr. 
S. 0;.Вћат), for the Respondents, , 

j “JUDGMENT, ` 

7 Вамрявкон,° O. J.—This isanappaal by 
U: М. Chowdhury and Company from tha’ 
juJgment of my learned brothet Greaves, 
J. `- The desision was givgn in respeos of an’ 
application by, J. K. Gnose and Son for an 
order that віх awards made br an arbitrator 
on, the 7th Ostobar, 1920 might bs set aside 
"Of remitted and thatthe attashments made. 
in’exeoution of the awards might be removed, 
Tiíé learned Judge decided that-the awardg 
should “be remitted to- the arbitrator, and 
Masara; ` D Ме, Chowdhury: & Oo, have 
appealed from that decision... ^:  . ` 


. The respondents, Messre. J. K, Ghose & 
Son, have filed objections contending that 
the learned Judge should have set aside the 
awards, . 


. 

It appears that the reference to arbitra. 
tion related to the alleged liability of Mesars, 
J. K, Ghose &Son to Messrs. U. M. Chow. 
dhury & Oo. in respest of certain sontracis, 
which were specified in tha awards, whereby 
U. М, Ohowdhury and Qo. had bonght 
eertain jute from J. K, Ghose and Son and 
in respeet of certain Home arbitration allow- 
ances, І > 

The awards were in favour of the 
buyers, Messrs. U. M. Ohowdhury & Oo. 

‚„ For the purpose of dealing with the matters 
whish were argued in this Oonrt, Exhibit @-6 
may, bs. taken аз a spesimen of the 
awards, which on all points material to the 
ease were in the same form. Exhibit G 6 is 
аз follows:— | . 

x " Award. 

Messrs, U, М Chowdhury & Oo, 
versus 
" Messrs. Jiban Krishna Ghose & Son, 


“ Bought by Messrs, U. М, Ohowdhury 
© Oo. from’ Messrs. Jiban Krishna . 
Ghose and Son under Mosers, Sarkies & 
Oo.’s Oont. Nos. 2006 of ist November 1919 
and 2022 of 9th Dscenber 1919 and 2048 of 
9th December 1919,” 

“This arbitration is to determine liability 
for value of 1,462 bales Jute inyoised back 
marked ‘Ghose’ and Home arbitration 
allowance оп 20 bales plus charges thereon 
Shipped under above contrast per ss. Malakuta 
to Dundee.. 


* “Sellers baving failedto appoint an arbitra. 
torto aston their behalf under terms of 
the sontrast, 1, the undersigned, having 
been duly appointed by buyers, acted 
as sole arbitrator as perclanse 17 of the 
contrast, ^ 

“L , After-carefal perusal of all dosuments 
submitted, to me by the buyers in 
eonneetion with this arbitration I do hereby 
award that sellers will* pay to ihe buyers 
within ene week from date of this award. 


956, 


£15,287.0 3 made up as follows :— 

n i £ s d. 

Valne of 1,462 bales weighing Е 

` tons 263.10 0-25 at 257-10 
per ton ... "m 

Home arbitration allowánee on 
20 bales ‘retained by buyers 
weighing tons 3-19 0.11 at 


15,151 1710 





t 5/ per ton 918 3 
` £s, d 
Association and 
arbitration fees * 14 16 0 
Obarges on arbifra- 
^ tion bales 98 2'6 
Cartage 63 19 3 
Storing 19 6 5 
Telegraphic expense 
os 2.070 . 
: MED ——— 1025 4 2. 
б V" 15,287 0 3 
& II. Sallers will also py to bayers 


ntereat at the rate ofsix per sent. per 
apnum on the above amount from, 9th June 
1920 until date of payment. 

"TIL. Bate of exchange for payment will 
be oalculated at the Telegraphic Transfer rate 
of the rupse on the date öf psy ment. 

“““lV,. Fees and all otber charges in воп: 
nection with this arbitration to ba paid by 
the sellers. 


D. S. Hendersan's fee £0 
Stamp for award san 5 
t 85 
D.S. Henderson, 
m rng "Sole Arbitrator.” — 
The motters in dispute between the 


parties were referred to the arbitrator in 
pursuanaa of arbitration elauses in, the 
contrasts and they arosa by reason of 
slaims whieh had € been made by the, 
buyers in Great Britain against U. М, 
Chowdhury and Oo. ia respsc; of whioh 


awards had been made in Great Britian 
against U. М, Chowdhury and Uo. In respect 
‘of these matters Mesers. U. M, Chowdhury . 


& Uo. claimed agaiost J, К. Ghoge and Son 
under what bas been called a 
rante," 
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' Home gua- ` 
_ The guarantes ia sOontsined in tha. 


T 
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doenment marked Exbibit A. „at pags. 5, 
whish is ag follows : — 
' Oslontta, the 9th January 1920, 

“ Messrs. U.. M, Obowdhurg & Co. 

"GaxTUguEN, 

With reference to all sales to your 
goodeelves during the вепвор of 1919.20 of 
our marks вреоїйва on pages 83, t9 and 342 
of the Assosiatien Book of Marks for this 
season. We hereby guarantee : 


"(a) To indemnify you against any 
loss you may sustain by reason or 
in «onsequenee of allowance and penal- 
ties (if any). to whieh you may 


becoma liable under award cr otherwise іп! 
respect of the above mark.or dessription as 
delivered cr discharged at destination on the 
ground: of quality and/or condition and/or 
weight especially: (but: without prejudica to 
the ' generality of this provision) insluding 
penalties under clause 1 (г). (а) (b) of the 
London. and/or Dandee, Jute Association (as 
will be specified in the sontract); Contract 
form adopted 1919. Jt is expressly nudus 
stood that condition and weight guarantee 
applies only to Daisee, Tossa and Heart 
Marks. è б.» 

"(b) То scaept the award or awards of 
arbitrators: purporting ‘to be, made at the. 
port cf destination or elsewhere in respest 
of such jute as. evidence of the qualifieation 
and authority of the arbitrators, of the 
identity of ‘the jute arbitrated on,.and of the- 


‘quality of the jute on the delivery and dis- 


eharge thercof at destination. 

(с) To Бө bound by such award or 
awards as conclusive of our liability to you 
under our indemri!y hereby given. 

"(d) Any claim from Home to be notified 
to sellers within 35 days from the official 
date:of arrival of €he steamer at port of 
destination, 

"And we deslare that the signatures on* 
any award shall «ог the purpose hereof be 
deemed to be sufficiently proved by the pro- 
duction of the award purporting to Бе signed 
by them. й Ы 

“Yours faishfally 
"Jiban Krishna Ghose and Son," 

Four pointe, whiéh are sət out in the. 
learned Judge’s judgment, were relied upon 
in the Court of first instance and the learned ` 
Judge e&me to the eorclusion that the arbi- 
trator had erred in law and that the error of 
law appeared upon.the face of the awards. 
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uap 
and on that ground he remitted the awards 
tothe arbitrator. The learned Judze said 
that as he was remitting.the awards on the 
above-mentioned ground, he would further 
direct the arbitrator ta determina what «was 
to be done with the jute, if-paymbnt were 
mace by Messrs, J. K. Ghose & Son, 

In this Court the argument was ргіпеі- 
pally dirested to the question whetber there 
wasa mistake of law apparent on the face 
of the awards. 

Two otker questions, however, were argued, 
(1) that the awards sre bad om acsount of 
uncertainty, and (i£) that the arbitrator had 
failed to decide all the points in dispute, 
inasmuch as he had given no deeision with 
regard to the return of the jute. 


With regard to the last mentioned pciat' 


the learned Counsel for the appellants was 
desirous of putting in the letter of reference; 
whish was not before Greaves, J., in order 
that the Court might be in a position to 
deside whether the awards dispozed of all 
nfatters referred to the arbitrator. The 
learned’ Counsel for the respondents, how- 
ever, stated that he did not propose to argue 
the point raised in paragraph 1Ü'of the petition 
which related to this matter, and consequent. 


Ју the letter cf referense was not put in ard - 


the appeal was confined to the two abova- 
menticned matters, ci, (i) error cf law 
apparent on. the faee of the awards, and 
(it) uncertainty, 


"With regard'to the firat above-mentioned, 
questicn the alleged error of law was that 
the ‘rate cf exchange for the purpoks of 
payment wes direated by the awards to be 
'ealeulated at the date of payment, whereas 
it was urged that the direction should have 
been’ that the caloulatiog should ba made at 
the'reapestive dates when the bills dsmand- 
ing ‘pay ment were presented. by Messrs, 
Uhowdhitiry & Co. to Messra. Ghose & Son 
which were alleged to be the dates of the 
breackes of the contrasts. 

By вөзії:п 13 (1) of the Indian Arbitration 


Ast, 1839, the Court his power to remit the ° 


award to there eonsideration of the arbitrator 
or umpire, * ө 

This power, howeter, in my judgment, 
should be sparingly ezerc'sed and only upon 
certain well-kaown prineiples, The Courts 
in England lava always been exceedingly 
cautions in dealing with awards, as -was 
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pointed out by Kay, L. J., Keighley and Darant, 
In re (1). 

The passage is as*follows ;— 

"The Courts have always been excacding- 
ly cautious in dealing with awards. Prima 
facie, aw award is final and not snbjeat to 
appeal; the arbitrator is chosen by the parties: 
who presumably prefer a domestis Tribunal 
which is not bound rigidly by the rules of 


.evidensc; and a mistake of law. or fact ia not, 


per se, a ground for sending back the award 
of впоћ a Tribunal. The gases lay down with 
sufficient clearness the rules on whish the 
Court ought to ast when asked to remit an 
award to enable us on this appeal to say 
that this ease is brought within the rules," 
In Bodgkinson v Fernie (2), Williams, J., 
in his judgment (page 202), raid: "The 
law has for many years been settled, and 
remains во аё this day, that, where а eau3ze 
or matters in difference are referred to ап, 
arbitrator, whether a lawyer or a laymsn, 
he is constituted the sole and final judga of 
all questions both of law and of. fast. Many 
cases have fully oatablished that position, 
where awards have been attempted to ba вэ 
aside on the ground of the admission of an 
incompatent witness or the rejestion,of a 
competent, one. The Court haa invariably. 
met those applications by saying, ‘you have. 
constituted ycur own Tribunal; yon are 
baund by its desision.’ Ths only. excaptions 
to that rule, are, eases where the award is 
the result of corraption or fraud, and one 
other, which, thouzh it ia to be ragretts4, 
now, [ think, firmly established, , ie. e 
the question of law necessarily . arises on tbe. 
fase of the award, or. upon some paper 
accompanying, and forming part of the award, 
Though the propriety of this latter may vary 
well be doubted, I think it may be consider. 
ed as established.” 
In the case of Montgomery, Jones 
& Co. and Liebenthal & Oo., In ve (3), the 
Court of Appeal was considering saction 10 
of the English Arbitration Act of 1889, 
whieh is in all material геврөзів similar to 
section 13 of the Lndfin Arbitration Ast, and 
Smith, L, J., at page 408, said; —'"1 think 


(1) (1893)! Q. B. 405 at p.414; 62 L, J. Q. B. 105; 4 
В. 136; 68 L. T. 61; 41 W. В, 437; 7 Asp. M. О, 268. 

(2] 11857) 8 О. B. (N. в.) 189 at p. 202; 37 L. J, ©. Р. 
C61 3 Fur. (к. в.) 818; 6 W. R. 181; 140 E. B, 712; щ 
В. В. 614. 

48; (1828) 78 L, Т, 456. 
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that Counsel for the respondents haa correot. 
ly: stated. the law under that sestion.- It 
was 80 laid е! in Keighley and Durant, 
Inve (1). I,-for my ‘part, have always 
understood the general rule to he ‘that 
the parties took} their arbitrators for better 
, or for worse, both as 
fast and decisions of law. That ia olearly 
the law. There are, however, sertain 
grounds upon which the matter may be 


xemitted to the.: arbitrator for re-sonsidera-. 


tion. Those grounds have been eorreetly 
stated by Counsel ‘fer the respondents, and 
I:will not'recapitulate them.” . 

! The grounds проп which the Court will 
‘remit the matter for re-consideration, as 
stated by me, when appearing as Counsel for 
the respondents, were (4) that the award is 


bad on the face of it, (27) that there has ' 
been misconduct on the part of the arbitrator, 


- (tit) that there has been an admitted mistake 
and the arbitrator asks that the matter 
may be remitted, (v) when additional 
evidense, has heen discovered after the mak- 
ing of the award. Chitty, L. J., in ‘his 
judgment stated again these four grounds, 
and approved of them. ` 

i. In my judgment, it is necessary that the 
Oourts: should: be very cautious in interfer- 


ing with awards and that the abovemen- 
followed in. 
sonsidering whether an award should be re- 


.tioned. principles should be 


' mittéd to. the arbitrator, 

n E 

+ Бабанов 6 arbitration ig a‘ method of 
settling disputes. of the parties’ own ehoos- 
ing and.it is important that persons who 
sulmit their disputes to arbitration should 
realiza that they take the arbitration for 
better. and for worse, that the award of 
the person to whom they submit their dis- 
pute has the peculiar charasteristic of being 


final both in fact and in law and tha 


the Oourts will not interfere exsept on well- 
recognised principles and’ in certain well- 
defined airaumstanees. The Indian Arbi- 
tration Ast appears to reaognise the finality 
of the arbitrator’s desision and has empha. 
вівеа it Бу providing, in section 10, that 
the. arbitrator may state a special case for 
tho opinion of the Court on a question of 
law involved, and that the arbitrator has 
power to -sorrect in: an award any elepical 
mietake or,’ error arising from any accidental 
lip or cmiesion, 


. 
e we ош ld ee ee 


to deocidions of. 


. upon 'the face of if, 


‘The ground relied on in КТА ‘ease . їв 
an 2119—61 error of law appearing бп ihe 
faca of the awarde, but I have dealt "with 
the matter generally for the purpose ‘of 
emphasising, how important 16 is to reong- 
nise that the finality of the award, whish 
prima facie existe, should only bə interfered 
with with great eaution.: D ` 

With regard to the prinaiple upon’ "whish 
thé particular "point ^in queation то ‘this 
sase,, should ba desided, referensa’ may be 
made to the judgment of Wilde, €: J. in 
Faller v. Fenwick (4). "Tha: passage’ is.ag 
follows:-—" Unless, ' ‘therafare, upon the ‘fase of 
the award we can distinctly colleet what 
the arbitrator intended to deside and‘ that 
we вац: see’ that he decided wrongly, ' the 
Court will not interfere.” Again, in Hal: 
gate v, Killick (5) Wilde, B., in giving 
judgment said:— "The prineiple to bs 'eol. 
lested from the later sagres ів ‘very plain, 
and it‘is that: the Oourt- will not look at 
anything ‘to induse it to review the desision 
of an arbitrator. on any matter submitted 
to him for his desision exeept it ba'some- 
thing appearing’ on the face of the award, 
or, in а doeument forming part of the 
award. If the rule were otherwise? affida- 
vits might, and probably would, be mada 
in many ‘cases by the losing party’ to in. 
duce the Court to interfere with the devision 
of the arbitrator.” ° 

Referenee was made by the learned Coun: 
il for the respondents to two oases, viò., 
Landauer v. Asser (6) and British Westing- 
house Hlectric and Manufacturing ` Oo. Lid, 
у. Underground Electric Railways Company 
of London, Ld. (7), 

in the former essa Kennedy, L. J., was 
at pains to point cut at pages (191 and 
193 that the umpire had expressly and imi- 
plicitly based his edesision entirely upon 
the terms of the contract of Maroh 3, 108, 
whish, eontragt was referred to in the award, 
The Ccurt held that the contract properly 
sonstraed did not ‘justify the umpire's bon- 
clusion and that, therefore, the award waz, 
bad in point"of law, 

(4) (1846,18 L. J C. P, 79 ab p. £0; 8 C. B. 708; 10 
Jur. 1057; 136 E. В. 282; Ü k. R. 407. 

(5) (1810311. J. Ex. Pat p 957 H. & N, 418; 51, 
T. 86810 W. R. 19; 158 E. R. 686. . 

(6 :1905) 2 К. B. 184, 74 1, J К.В 659; 98 L. 
T. 20; 58 W.R. 584; 10 Com. Cas, 285} 21 T. L. R 429. 

(7) (1912) A, C, 618; ві, J. К. B, 1182) 107 L, T. 
920; 66 8. J, 784. - 
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. In the other cise British "Westinghouse 
Electric and Menufacturing Oo. Ld v. Under- 
g ound Electric Raslways Gompany of London, Ld, 
(7) the ‘arbitrator had asted upon'the aoioion 
ofa Divisional Court whieh nad baen given 
upon a spacial casa stated by the arbitra» 
tor and ‘he had annexed to his award, so 
as to form part of ‘it, tha special cass and 
the answers of thé Court. The House of 
Lords held that it was aompetent for the 
Housa to review the law whieh the arbi- 
trator had adopted from the · Divisional 
Court and had sət out in. his award, on the 
ground tbat an error of law appeared on 
the fase of thé award and could, therefore, 
be reviewed. 

The two last mentioned eases seem fo me 
to eome within the  prinsiple enunciated, 
by the earlier casas, to which I have re- 
ferred, and tò involve no new departure, 

The question, therefore, in the ease is, 
oan the Oourt upon looking at the awarda 
«ог some papers or doeuments so connected 
with the awards as to form part of them, 
distinctly collest what the arbitrator in- 
tended to decide and that he desided 
wrongly in point of law ? 

The learned Judge held that “the ar- 
bitrator has erred in law and that his 
error of law appears on the fase of the 
awards, having regird to the dats from 
which he direots interest to bs paid which 
naturally refers one to obher documents." 

The learned Judge did not sposideally 
mention what the “other documents" were, 
to which reference eould ‘ba made, butb, 
judging from other parts of his Ташев 


I think he must have meant, the awards 


made. in Great Britain and bills of 
ascounts, which were sent by the appellants 
to the respondents ; éhis appears further 
from the fast that the learned Judge re- 
mitted the awards in ' order tbat 
arbitrator might amendehis awards or make 
fresh awards embodying ,therein the rates 
of exshange prevailing at the time the 
bills in respact of the awards made in Great 
Britain were sarved onthe respondents; an 


in order that he might eileulaie the rate 


of exshange preval fn’ on those dates, 
With mash respeat to thelearaed Judge, 
in my jadgment, it was not legitimate to 
refer to the above mentioned bills, No 
reference is mada to’ һеш іп the awards; 
the awards do not on the faca of them 


the 


give any indisation fof the reasons,’ whioh 
actuated the arbitrator in fixing the datos 
from whish interest should run, or the 
principle upon which he aeted in respect 
thereof, 

Farther, thereis no doeument во cone 
nested with the awards so aa to form part 
of them which throws any light on this 
question. 

Again, there is по referense іп tho 
Oaleutta awards, to the awards whieh were 
made in Great Britain, beyond the wordo 

“Home arbitration allowanae" whieh, in my 
judgment, are not sufficient to justify tha 
learned Judge in referring to the awardg 
made'in Great Britain for the purpose of 
ascertaining whether the arbitrator had 
mado a mistake in law. 

It is to be noted that the liability, if 
any, of the respondents must have depended 


‘largely upon the dosument ealled the “Homa 


guarantee" to whieh 1 have already referred. 

That dosument is not set out in the 
awards and no referenee is made thereto 
except in the words “Home arbitration 
allowance’ whieh, in my judgment, are 
not sufficient to make the “Home guarantee” 
document part of the award, 

The awards provided that the sellers were 
to pay the buyers within a week from tha 
respsstive dates of the awards the respestive 
amounts awarded, and that the rate of ех- 
ehange for payment should be calculated 
at the Telegraphic Transfer rate of the rupee 
on the date of payment. It was argued 
that inasmueh ав the arbitrator had 
fixed a date -in each award from which 
interest was to run to the date of 
payment, the arbitrator had desided that 
the date mentioned was the date on which 
the sellers bésame liable to pay the buyers: 
that may raise  suspieion that the 
arbitrator may have madea mistake in law 
as to thé date upon which the rate of 
exehange was to be ealsulated. But sus- 
pieion is not enough. The error in law 
must be distinetly edllested from the face 
of the awards. There may have been 
reasons arising out of the eontrast, express 
or implied or arising otherwise, for the 
arbitrator's conclusion on this poiut,—of 
whieh I am not aware, and which may 
have jastified it—and I am not able dig. 
tinstly to oollest form the faee of the 
awardsor from any dosument accompanying 
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cr forming part of tho awards ‘or from 
`. BDY рагег .ғо conneeted with the awards 
as to form part of them that the arbitrators 
conclusion es tothe dates when the rate 
of .exahange should be ealeulated was 
necessarily wrong in point of law. elt is 
‘even possible that the parties 
agreed that the rate of exchange should 
be’ calonlated on the date of payment. 

The sesond point relied upon by the 
respondents. wae that the awards were bad 
‚оп the fase ‘of them for unsertainty, in. 
asmush as elause 3 thereof was ambiguous 
‘and no definite sums were: assertained by 
the said awards. f 


^ The awards did spesify definitely tho: 


sums in pounds sterling, whieh were to be 
paid by the sellers to- the buyers, but it 
was urged that an ambiguity arose by 
reason of the direction aw to the calevlation 
of exchange іп olanse 3 , of 
ІБ is true that-the awards did not: specify 
the amounis whieh had to be paid by the 
seller in rupees, but; in my judgment, that 
is not sufficient grouad for remitting: ihe 
awrds, if the arbitrator has given the rule 
for ealeulating the amounts to Бе paid. 

‘It was argned, however, on behalM of 
the respondenis that elause 8 of the award 
did not eontain a definite role for caleulating 
the amounts. It was said during 
argament by the learned Counsel for the 
respondents that the Telegraphic .Тгапв'өг 
rate varicd from dsy to day, and sometimes 
varied in the course of the day.. . 

There i$ no evidense on this point, and 
indeed, having regard to the . ground relied 
прой” viz, ihat the awards were kadon tha 
fase of them for unsertainty and ambiguity, 
it is doubtfal if any evidense in respeet 
of this point would haye been admiscible, 
It is tuffisient for me to say that 1 am 
by no means satisfied that there would 
have been any diffianlty in astertaining the 
Telegraphie Transfer rate of the rupee if 
the sellers had wished to carry ont the 
award. As regards the time for payment, 
in my judgment, that i$ su ffisiently defini'e 
in the awards: the arbitrator dirested that 
the respéotive amounts were to be paid 
within ore week from the respestive dates 
of the awards. 

Тһе resolt ja that, in my judgment, this 
appeal should be alllowed, and the re 


spondenta' objeetions shosld Le dismissed, ` 
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may have . 


the awards.’ 


the | 


k us , Г 
ESTEE IT. 
Я eo e . p Ду 
The order of the| learned Jadga should ha 
көб aside, and. the appliaation, *of. J. Е. 
Ghose and Son should be dismissed, |, 
` The respondents must pay. the costs. of 
the appellants in this Court and- in the’ 
Court of fisat instance. . 
. Rtega&DsoN, J,—I have had the advantage 
of reading the judgment just delivered 
and, with great respect to “the. learned 
Judge of the Court of -first instanse, I^ 
agrea with the eonslusion arrivad . at by 
my Lord that this appeal! should be al- . 
lowed, LY 
B. N. v. Neel di, pac 
i . _ Appeal allowed. 5 
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LAHORE HIGH COURT... ° 
Sscomp Civit Appwat No, 1556, or 1915. 
: February 22, 1922, — EA 
Fresent :— Mr. Justice Abdul Raoof and 
Mr. Justico Oampbell.. . , 
Миватто? GHULAM ZOHRA— 
` DEPFENDANT— ÀÁPPELLANT : 
- verfus Í ao 
NUR HASAN AXD OTHE328— PLAINTIPES . 
GULAM FARUK awp OTHERS— DEFENDANTS, 
х "= RERPOWDENTA, 5 
Custom у. Muhammadan Толо —-Когевћів-= Мића. 
madan Law—Succession—Sister and collaterdls ‘in 


- fourth degree. . 


In a suit between members of the Koreshi tribe, 
where neither party proves any custom affirmatively, 
recourse should be had to Muhammadan Law. 

' 5 е T DE 

Under the Muhammadan Law, in the case ofsa 
succession opening to a sister and the collaterais 
of the deceased in the fourth degree, the sister, as 
sharer, gets one-half of the property and the 
residue goes to'the collaterals as descendants in the 
male line of the deceased’s great-grandfather. E 


Sesond appeal from th8 decree of the Dietrist 
Judge, Gurdaspur, dated the 28th January 
19 8, varying that of the Subordinate Jadgo, 
Firet Clase, Gurdaspur,edatdéd the 31st Jely, 


1917. . 


Mr, Nias Muhammad, for the Appel. 


. lant. 


„Mr, Badri Nath Kapur, for the Respond. 
ents, | AR th oat 
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n KUDGMENT.—The facts of this cise are 
ү са in our’ " judament of to.day'a date in 
«Appeal .No. .3844 of 1918 (Nur Hasan 
X Ghulam.: Zúhra (1)]." Tha appellant, 
mister of-Imam Shah, Koreshi, deceased, 
obtained. possession of his landed estate on 
ів ‘death, "The respondente, eollaterals in 
«he fourth- degree, sued for —p^s-ession 
fJunguecessfully on:the ground that they were 
entitled .a3 heirs under custom. The. Trial 
‘Court’ dismirsed the suit :m7o:0;: The 
:Distrist Judge in appeal held that the 
‘plaintiffs, : Kaving failed to establish a custom 
in'.their favour were nevertheless entitled to 
(one-half of tbe. estate under Muhammadan 
Xixw and. decreed ascordingly. In sesond 
‘appeal it is claimed, (1) that the respondents 
not having bned their claim on Maham- 
sundan Làw wera not'entitled to succeed parti. 
ally by resson of it, (2) that th» land is not 
mtovéd:: to be ancestral of ‘the plaintiffa and 
таю» Shah, -and (3) that under Muham- 


п: Law. the арен] is heir to the’ 


mbale estate, © 
сі Dhe ^ find/ng: by the learned District 
Jadge that thé land is anetstral, is final and, 
mcreovér, dces not affect the situation, Wa 
have dismiszed the respordents’ appeal on 
the issue of ‘custom. The first point із: not 
seriously urged ‘and  Bakht Baro. v. 
Chiragh Shah :(x). is en etthority that ing 
shit between members cf the Foreshi triba 
when neither party: proves апу curtom 
affirmatively з евоцтге should be had to the 
Mahammadan Law. 

„Оп the third. point ‘the decision of the 
lower Appellata Court that tha appellant 
ia entilled to one-half only appears tous (o 
be correct. The respondents are reeiduaries of 
the fourth clase( Wilson's Anglo- Muhammadan 
Law, Fifth ‘Edition, paragraph 224); The 
appellant is a rharer and ав such takes one- 
half, :As a sister she would be a residuary 
only if'sbe bad a brother оғ brotbera (Wi'son, 
paragraph 231), or if there were dauchters 
or son'a daughters of the deseased (Wilson, 
paragraph 233) ; in other words, if she were 
not a sharor (Wilson, paragraph 224) whish 
she becomes by. reason of their being no 
child or son’e child or Brother of the decoased 
(Wilror, paragraph 219), "The residue of 


(1) 69 Ind. Cas. 698; 8 Ty 274; (1922) A. I. B. (D) 
3. 
(2) 45 P, By 1908; 93 P, Wa В, 1908, -- 


' one: half, therefore, ‘gcos tothe re&rondents 
as descendants in. the male liaeof.the 
dccaased’s great-grandfather (әве pedigree- 
table attached to .the -lower Appellate 
‘Court’s judgment and Wilson, paragraph 
937), Thus the appeal fails and is dismissed 
with coste., 

х, н. iy 
Appeal dismissed. · 


MADRAS HIGH COURT. 
APPEAL AGAINST Окркк No, 272 or 1921.1 
Marah 16, 1922. 
Present : —Mr. Justica Spenssr and 
- Mr. Justice Hameram. 
VARANKKOT ILLATH SUBRAMANYAM 
NAMBUDRI, Karwavan AND . 
MANAGZR OF THE TLLOM — PariTIO3ER—- 
APPELLANT 
' versus ў 
| V, К. VYKUNDA KAMMATHI 


AND OT4ERBS— E. EBPONDEATS. : 
Civil Procedure Code . (Act У of 1908), О. -XXI, rr 
. 68, 85—Deposit by purchaser—LEatension of time 
_ without consent of parties—Sale, whether nullity— With- 
“drawal of deposit—Waiver of right of re- sale—Sale 


-certificate, whether conclusive. 


-: A Court ought not to extend the. time for deposit 


‘by an auction-purchaser_ under О. XXI, г. 86, Civil 
Procedure Code, ór accept deposit beyond time 
without the consent of all the parties concerned, 
But an extension’ of time or acceptance of deposit 
by Court without such consent is only an irregularity 
and does no& render the sale a nullity. [p. 1002, 
col, 2. 

vb v. Sama, 14 M. 22%; 5 Ind. Deo. (N. в.) 159, 


‘Ahmad Bakhsh v. Lalta Prasad, 28 A, 288: А. W. N. 


11905) 263, Tasadduk Rasul Khan v. Ahmad „Husain, 
210.66 P. О.); 201, A. 176; 17 Ind.. Jur. 534; 6 Sar. 
Р. О. J. 231; Rafique & Jackson's P, C. No. 131; 10 
Ind. Des. (N.'8.) 676, followod. 

Mayan Pathuti v. Pakuran, 22 M. 347; 9 M. L, T. 
98; 8 Ind Deo, (м. 8.1 217, Dharanikota  Venkayya v. 
Budharazw Surayya Garu, 80 M. 802 at p. 305; 17 M. 
L. J. 325, relied on 

The withdrawal by ёе judgment- -debtor of the 
amount deposited jn Court by the auction-pur- 
chaser without any objection as to confirmation of 
an irregular sale amounts to a waiver of the right of 
re-sale. Itisopen to all the parties concarned in а 
sale not to insist on a re-sale on account of the delay 
in the doposit and to remain vontent with the sale 
actually held. In визо а-сазә thare is no breach of 
the, provisions of tha Cole and, the old sald. taken 
with the waiver is equivalent t to a re-sale. UP 109, } 
cok. 2;]` 


-AUUZ 


- A gale certifioate is not a dooumentwhich can be 


lightly seb aside or loosely construed. The issue of 


> 


; : chaser i in execution. 


a sale certificate is conclusive if it is not got aside. 


Гр. 1002, col.'2. ] 


Balkrishnadv. Masuma Bibi, 5 А. 142 at p. 157: 9 T. 
А. 182; 18 C. L, R. 282; 4 Sar. P. O. J. 398; 3 Ind, Dec. 
(x. в.) 15 (P. Q3, mabhadra Naidu v. e Kadirisami 
Naicker, 63 Ind. Cas: 708; 44 M. 483 at p. 489; (1921) 
M. W. N. 374 14 L. W., 120] 8 U. P. L. R. (P. ОЛ 83; 
30 M. т. Т,84 24 Bom L. В. 692; (1922) А. І, R. 
(Р.О. 252.(Р. 0.), Ganapathy Mudaliar v. Krishnama. 
chariar, 44 Ind. Cas. 855; 41 М, 403; 28 M. L. Т. 
198; 27 С. L, J. 867; 84 M. L. J. 403: 4 P, L, W, 810; 
(1918) M. W. М, 810; 22 C. W, N. 588; 20 Bom. L. R. 
B80; 8 L. W., 427; 16 4, L: J. 58; 45 I. A, 54 (P. O.), 
relied on. 

Appeal against the order of the Oourt of the 


Distriet Jugde, North Malabar, dated 8th ` 
March 1921, in E. A. No. 581 -of 1920, in 


` R. Е.Р. No. 38 of 1915, (Original Suit No. 4 


of 1913) on the file of the Court of the Sub. 
ordinate Judge, Tellioherry. U 

Messrs. Е. P. M. Menon and V. Р, Karuna- 
karan, Nambiyar, for the Appellant, 

Mr. 0.. V. Ananthakrishna Atyar for 
Mr. О. “Madhavan ‘Nair and Mr. T, S. Viswa- - 
natha Atyar, for the Respondents. 

JUDGMENT. —A desree was ob'ained in 
Original Sait No, 4 of 1913. by the respond- 
ents before us against. a junior ‘member 
“of the `Шот. of the appellant. In ‘execu. 
‘ticn? of the decree, thére: was a sale- on 
"26th. "August 1915. . At the time of the 


sále, the 'judgient-, débtor died and was 
represented. by the Karnavan: ` the 
"Шот. The desree-holder was ihe pur- 


He was allowed to set 
* off the decree‘amount against the sale price 
` апа pay the balance. But. ав he stated that 
“Hig could: not-deposit it within 15 days, the 
“District Judge allowed bim 6 days’ more 
Ише, that is, лір ќо 16th September. The 
“balance was. actually deposited on 17th 
. Bepteniber ;: :and afterwards, it was disposed of 
„for the berefit. of the Лот &nd' with the con- 

" sent of the Karnatan (Missellaneoua Petition 
-No. 787 o£,1915). The sale was sonfirmed and 
вг tale eertificate was issned to the purchaser 
"in September 1915. Тһе ‘present petition 
is filed in Deeember 1920 under sections 
“A7 and 151 praying the. Distrio! Judge to 
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‘hold that.the.sale was a: nullity. The District 


Judge dismissed the petition'as barred.: `’ 
"We; автов ‘with the ` osnterition: of’ "Mr. 
Menon (the "earned Counsel for the appel. 
lant) tothis extent, t.o, that .a Court ought 
uot to. extend . the tins: for" deposié : "by" the 
ptoliaser* (0, ХХІ; r $5, Civil Рой 


Lyss 


Code) or accapt a deposit paid, beyond time 


without the consent of all.tbe parties con- 
.serned. If the Court. does . extend the 
time or accept the, deposit without the :con- 
‘sent of all parties interested, probably it is an 
irregulérity only and does not render the 
sale a nullity. Ina similar section (03 ХХІ, 
г. 84) 16 was held that it ig a case of mere 
irregularity. Venkata v. Sama (1) and 
Ahmad Bakhsh v. Lalta Prasad (2). 

Though the terms of O. XXI,r. 68, Civil 
Procedure Code, are mandatory, the {words 
being "no sale shall take place,” it waa held 
that the sale was not a nullity, Tasadduk 
Rasul Khan v. Ahmad Husain (3).. A sale 
contrary to the provisions of ‘section 99, 
Transfer of Property. Act, was held not to 
be a nullity; Mayan Puthuti v. Pakuran (4) 
and JDharanikota Venkayya v. "Budharasu 
Surayya Garu (5), , 

Apart from this in this case, we think the 
fact that the appellant’s Karanevan drew the 
amount deposited on 17th September 1915, 
and did not objest to the confirmation of tho 
sale shows that he waived any objection’ to 
the sale on the ground that the extension of 
time was made without his eonsent. We 
think it is open to all the parties concerned in 
a sale, decree-holder, auction.purehaser and 
judgment- debtor, if there are three or déoree- 
„holder (who is also “auction purchaser) and 


'judgment-debtor, if there are two only, not to’, 


insist on а re-sale on account of the delay in 
the deposit and to remain content with the 
sale actually held. In sush а gase, there is 
no. breach of the provisions of the Ocde 
and *the old sale taken with the ‘waiver 
is equivalent to a re-sale. See Freeman on 
Execution, section 44, page 201; ‘Freeman on 
Void Judicial Sales, section 50, pages 171 and 
173; Kleber on Void Judicial Bales; page 23. 
The aet of the insue of a sale certifieate is con. 
clusive if it is not set as'de, sala cartifieates 
not being documents which ean be lightly 
regarded or loosely eonstrued. Balkrishna v. 
Masuma Bibi (6) and, Ramabhadra aoi у. 


` (1) 14 M. 227; 5 Тай, Dbo. (м. s.) 159, 

(2) 28 А. 238; A. W. N. (1905) 208, 

(8)21 0. 66 (P, О.п 20L А, 176; 17 1а,. Jur, 
584; 6 Sar. P. С. J. 234 afique & Jackson's Р. О, 
No, 181; 10 Ind, Deo. (N.'s : 676. 

в 22 M. 347;9 M, L. J,98;8 Ind. Deo. (x. s.) 
247 

‚ (5) 30 M. 862 at p. 865; 17 М, І, J; 395, 

(6) 5 А. 142 at p. 167; 9 I, A, 182; 18 O.L, B. 232; d 
Bare P, О, J, 898 8 Ind, Deo, (н, 8) 15 (Р; 9)... 


^^ 
e E 
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pO Naicker (7). Тһе contentions that 
І ‘thedeposit МАВ wrongly accepted: and that the 
time, удз: ‘wrongly extended could ‘have and 
ought to hava. -bjen raised * prior . £o the gon- 
fiemation, Ganapathy Mudalsar v. Krishnama- 
chariar (8).. «We are, therefore, of. opinion 
that the galein this oase was not 4 nullity, 
Tho-sale being:found not to be a nullity, any 
application to веб it.aside must be filed:with. 


in..thirty days .(Artiele 166 of the Indian .: 


Limitation: Act) and the. present. крш 
is thus barred. 2 P 
"Th8-appeal is dismissed with costs. ^ . 

(AX. Wet. | Appeal dismissed, 
(7) 68 Ind. “Gas, 08; 44° M. 488 at p. 489; (1921) 
М, W, N. 374-14 L. W, 125; 8 D. P, L. В. (P: C.) 89; 
30 M. L. T. 34; 24 Bom: D. R. "692; (1922) A LR. 
(P. 20.).259 (Р, Сл, - 
Ж) 44 Ind, Oas. 855; 41 M. 408; 23 M. L. т 198; 
(ME L. J. 367; 24 M, Л. J. 468; 4 P.L. W. 810; 
p рв) M: W. N. 310; 22 0. W. N. 633; 20 Bom L. R. 
FD 8L. W. mi 16 A. D. J. 585 4517 A. 54 (P.'0,), 
—..! 
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-OALGUTTA HIGH COURT. a 
Сити. Rute No. 691 or 1921 ^ ~ ` 
"205 Marsh 22, 1992. ж таас, 
~ Presenti —Sif Lancelot Sanderson, KT., 3 
i ' Obief Juetiso, and Justióe Sir Thomas” 
um M "Richardson, Kr. preset 
bo HARA” KUMAR MJ TTER-—PrAINTIFE 
Iuris ' PeETIJOWER =~ 


ii ` versus C ҮТ 
MURARI, MOHAN- BOSE Анр OTHEREL 
ES `Орровти`РАЙЁЙТҮ, 
сё Civil ‘Procedure Code (Act У: of 1908); s. 141, б. 
IX, v:9, О, XLII, v: 1. (c)—Application to agt aside 
dismissal, of, suit in default—Application, dismissal of, 
in default —Subsequent application. to set aside 
dismissal of application, whether appealable, 


* Where! 2 suit 18 dismissed i in default, and an appli. 
éation to get aside the order’ is also dismissed in 
defeuli,an order'made on% «subsequent application 
refusing to sot aside the! dismissal of the ‘préviouk 

: applipation; is not an ane refusing to set aside the 
dismissal О fa, suit i in default yithin the meaning af 
Лапа (2) -of r, 1 of О, XLIIT of the Civil Proceduré 
Code, the suit'having dome to-af end with the 
order. dismissing it for default.. Such an order is not 
open to appeal. [p. 1004, Ф©.1] . 

i Charu Chandra Ghosh. Ў Chandi батал. Roy “Cows 
dhury, 27 Ind. Cas. 492; 19 О. W. N 26, referred to, 

Section 14! of thg Code of Civil Procedure cannot 


operate to give an appea from an order not.other- . 
wise appealable under’ o? хын of'the ‘Code: (p. 1004, 


col. 1], 

Thakar Prasad v. Fakir Ullah, 22 “RÀ; 44; IT ‘A. 106; 
b M. L. J, 3;6 Ваг. Р. О. J , 526; 8 Ind. eot. Om 
(Pic +), referred to. $ 
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"Opposite ‘Party, . i " 


. ment against.. the 


. missal. 


. 
З 


O 
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Civil Bale i in the- matter of Miscellaneous 
Appeal No. 23 of 1921. of ihe Court of, the 
Subordinate Judge, .Hooghiy, against the 
order of the Muusif, Sesond Court, Seram- 
pore, in Re-hearing3 "Case No. 143 of 1920. 

Babu, Bupendra Kumar Mitter, for the Peti- 
tioner,- ‘ 


; Baba. Mukunda Behary Mullick, for. tho 


x merle 
. JUDGMENT, d 

‚цш. —In_ my opinion, thia, Raulo 
‘should bs discharged on the ground that 
there is np substance *in then contention 

advanced.,on the petitioner's .behalf,: .; 
E T'he petitioner brought: suit. in-ejeot- 
. opposite parties. : The 
petitioner not appearing when the snit was 
salled on for hearing the, suit was dismissed 
under. г. 8, of. О. IX... The petitioner 
then applied under r, 9. of ihe.. same 
Order for an | order setting aside the dis- 
The petitioner again failed to appear 
at «the. proper time and application wasin 
its tùrn dismissed .‘for ` default, -Thè peti- 
-tioner then: ‘applied , to have tle dismissal 
of the previous application: "get'ásidé, “The 


. Second applieation was heard and refused 


by the Iearned Mutisif^in the Court of firsb 
instanoe by an order, dated 5th February 
A921, From that order the petitioner ap- 
"pealed, The appeal was heard by a learned 
Subordinate Judge who dismissed, it on the 
ground that no’ appeal lay: ` The? petitioner 
then -obtained this Rule ‘ealling | upon’ the 
“opposite, party to: show cause why the learned 
Subordinate Judge's order should not be set 
aside on the: ground he^had' erred in hold. 
‘ing’ that ‘the appeal was incotxpetent= 
In my opinion; tha learned Subordinate 
Judge was quite right in ш. view whieh 
he took, Olause (0) of- -1 of О, 
ХІЛІІ allows an appeal tion 'an order 
Änder ‘г. 9° of : QO. ІХ. rejecting , Сай, Bp« 
р plication, (in а САВӘ open to. appeal) for an 
‘order’. to. set: aside the dismissal ofa suit. 
The clause applies, therefore, only" 'in cases 
when a, ‘sajt ? has. been dismissed. - It ; ів 
alzar , that while tho, order, dismissing. the 
petitioner's first 'applieation remained .in 
fores no "fresh application: could be made 
tà ‘sot bide tha: digmizsal’ of tha suit. , It 
is algo: lear that the, suit eame, to'.an end 
with the. order dismissing ` di for.default and 
the: first &ppliostian, namely! the application 
io set agi de the ase .ef the guit was 
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‘not ‘itself a’: suit.” Tt ‘follows ‘that ‘the order 
‘dirmissing’. -thë geeond: ‘application was not 
сап order® - Fefneiüg "tà get, "Aside the dismissal 
‘of a guit: Within ` Һе, meaning ‘of clause (o) 
of. r, 1? of” Qi “XLIII,” "This reasoning 
їв. Similar fothat-adopted ‘in Ohäru Qhandra 
Ghosh v. Ohandi Oharan Roy Ohowihury (1). 
Ti: is Jat Tenet extrémely doubtful whether, 
regard being had to the observations of. the 
Privy Council. in the saae, there eited, of 

Thahar- 'Fraigd v. Fakir Ullah (2), ‘sdotion 
141 of.the Code ‘applies at all to: pro- 
ceedings ` under ` т ‘9 of О. IX, but 
even if the contrary ba assumed ‘ection 
141 “cannot = operate · to- give ‘an: appeal 
from an ‘order: ‘not otherwise appealable 
‘under О. XLII: : | 

· The :Rule must, in my' opinion, : be dis: 
idhurged with. coats, hearing’ „fee twa gold 
‘mohurs. © 

Закренвох, О. J, E agree. 
RT. í 
f. o Rule diechargéd, 
n "ay 2] Ind. Caa. 492; 19 ©. W. N.26. - 
c) 221. A. 44517 A. 106; 6 M. 1. J. 8; 6 Sar. P. 
e у. 526; 8 ‘Ind. Dec. (х. 8.) 393(P. 9. f 


A MADRAS HIGH. COURT. " 
. арй Civ Arrrar No. 1874 or 1920, 
t August 11, 1921. | 
Present :— Mr. Jusbios- ‘Krishnan and ` 
Mr. Justice Odgers. 
Ў SINNANAN CHETTY— PraAINTIFF— 
i , APPELLANT 
‘versus ` 
| BIVAKAMI AMMAL AND ANOTRER— 
DeFenpanTs— RESPONDENTA, 
* боной, Act, (IX of 1908), Већ, I, ‘Art. 144— 
Suit by: ‘morigagor to recover his share of “hypotheca 
fióm гсо-тотідадо". . after redemption, nature of— 
Limitation applicable—Transfer of Property Act (IV 
of. 1882), s, 95, | 


t A suit by a mortgagor - to recover from his co- 
mortgagor his share of the hypotheca after its 
redemption ‚Бу; the latter is not a suit to redeem a 
' mortgage but one to recover possession Of property 
on payment of the charge created’ by seotion 95 of 
the Transfer of Property Act, and is governed aa 
regarda-limitation by Art. J44 of the Limitation Act, 

.Kasude$ v. Balaji, 26 В. 600; 4 Bom. L. B. W+, 
Murajalli. Munia Gowndan v.,Ramasami Chetti, 48 
Ind, Сав, £67; 4l М 650; 31 М, L. J. 528; 8 І, W. 28; 
248, D, T. -22; (1918) М. W. я, 443, Рита Ohandra 


INDIAN ав, Ж: 


. (1891) 211; 


(2029 
. e > ' On 
Pal v. Barada Prasunna Bhattacharjee, 45 Ind, Cas, 
783; 46 О, 111; 22 0, W. N. 637, followed. 
Ashfaq Ahmad v. - Wazir Ali, 14 Al; А. W. +N 


11 A. 438; '7 Ind. Deo. (х. 8) 378; 
6 Таа (бео. (x. в) 698 (P. B,’, not fóllowéd, ^ ^ :^* 


Jai Kishen Joshi:v. Budhanand Joshi, 84 Ind. Cas. 


244; 88 A, 138; 14 А. L. J, 4!, referred to, 

Second’ appeal against the decree of the 
Ocurt of the Distries Jadge, Madura,; in 
Appeal Suit No,415 of 1919, preferred against 
that of the Court of the District Munsif, 
Tirumangalam, in Ordinary Sait N>, 431 
of 1913, 

Mr. 0. S. Venkatachart, for the Appellant, | 

Mr. M; 8. Vaidyanatha Atyar, for the Res- 
ipondenis. € 

' JUDGMENT.— This case has been arznéd. 
before us by both sides on the footing that it 
is a oane of a co-mortgagor redeeming the 
whole mortgage and remaining in possession 
thereof and the other со. mortgagor bringing 
a ЕШЬ torécover his share of the mortgaged 
property on payment of his share of the 
mortgage debt, there being no other experses 
of redemption We are, therefore, rel! eyed 


from considering whether that- is the.eorreat q 


position on the facts of the ease. 

Takirg the saso then as one by a mortgagor 
to repover from hie co-mortgagor his sbara of 
the ргорегіу mor!gaged on paymentof his 
share of the expenres of redemption it is 
clearly a case which falls under section 95 of 
the Trat afer of Property Act. That saction 
gives a charge tothe redeeming mcrigagor 
against his e» mortgagor and nothiàg more. 

The question that has been raised here for 
decision is one of I*mitation; Appellant wants 


us to , apply Art. 148 to this suit, bat We e 


think ‘it is. nos possibla on its wording tó 
apply that Article, as this is not a guit to 
redeem а mcrígage but one to rasover poss: Ge 

sion of properjy on payment of the charge 
created Ly scetion 95,e T'bia is the view {акеп 
in Vasu2ev v. Balaji (1), which has been 
edopted in Mura alld Munia Goundan: v. 
Ramasamt Ohett (2) and 1 urka Ohanira, Pol 
v. Barada Proeunya Bhaltackar ee (3°. Tis 
true the Allahabad: Ocurt has taken а differ- 
ent view in Ashfuq Ahmai v. Wazir AU (4) 
but even in that Court there seems to be some 


. . "P 
(1) 26 B. 550; 4 Bom. L. B, 178, 
(2) 46 Ind, Cas. 8675 41 M. 650; 34 M.I. J, 528; 
L. W, 28; 24 M, L, Т. 22; (1918) M. W, N. 418. 5 
(8) 45 Ind. Cas, 783; 46 С, 111; 22 C. W. М. 687. 
(4) 14 A. IP A. W. N. 1881) 211; 11 A. ‚498; Ind, 
Deo, (м, 8.) 878; 6 Ind, Dec. (к. в) 698 (Е. B). 
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diferenea of opinion, sea Jai Kishen Joshi v. 
Budhanond" Joshi (5). With all respect wa 
prefer to follow the view takan by the 
Oaleutta, Bomb:y and Madras Courts. 
fArticle 14S not applying, the only other 
Avticla that .could be applied is "Art. 144. 
The District Jadge has found that adverse 
poesassion bogan either when the sala to 
Mada Nadan ignoring altogether plaintiff's 
vendor'e rights in the property was made and ^ 
he bəgån to hold the property under that title 


‘or at any rate when the plaintiff’a vendor: 


claimed possession from Mada Nadania 1901 
by Exhibit f and he refused to give posses 
sion. . 
. More than 12 years have elapsed from 
either print of time and we need noi, there- 
fore, deside whioh of them was the real start- 
ing point of adverse poasession. The suit is, 
therefore, barred under Art. 144 and was 
rightly dismissed by the lower Appellate: 
Court. ` 
The sesond appeal fails and is dismissed 
with gosts, 
. MO. P 
Appeal dismissed. 


8) $4 Ind, Cas, 244; 38 A. 1:8; 14 A L.J. Al, 


CALOUTTA HIGH COURT? 
АРЕАЛІ. FROM APPELLATE ОЕОВПЕ 
No. 2043 or 1920. 

July 19, 1922. 
Present: — Justise Sin John Woodroffe, Kt., 
, and Mr. Justice Suhrawardy. 

SASHI BHUSAN JHA—DEFESDANT— 
~ APPELLANT 
versus o 


Shaikh. AHMADULLAH OHAUDHURY 


n —PraiwrIEÉ-—Ra&PONDEMT, 


Landlord and Tenant—Occwpuncy holding, none. 


transferable, transfer of — Long and enclusive possession 
by Wonder Aban dogm ont сае suit—Re- 
transfer of portion of holding to original tenant by 
transferee, effect of Pleadings— Appeal, second— 
Question of fact, 


Where ‘a non-trangferable occupancy holding 
jstransferred to the defendant who remains in 


exclusive possession of it for about nine years 


‘and is admitiedly’. во. -in , possession. even at. 


‘the date of the "institution | "of the suit „brought. 


by the landlord to eject the transferee and since 
the transfer, for about nine’ years,’ the “original 
tenants have had no concern with the tenancy and* 
have not paid rent in respect thereof nor havo: 
they. ade arrangement for its payment it con-; 
stitutes what in law is considered abandonment, 
Cp. 1008, dol. 1.] 

Per’ Suhrawardy, Ji—In a suit by the landlord m 
eject the transferee of a non-transferable ocou-; 
panoy holding which has been in exolusive. posses- 
sion of the latter for a number оё. years and’ мав’ 
admittedly во at the date of the institution of the’ 
suit, the mere fact that a small portion of the hold- 
ing is returned to the original tenant subsequently: 
does not affect the landlord's right. -The defendant. 
by pleading defect In his own title in this way, 
cdunot cast the burden: of proving validity of the 
transfer to the transferee on the'landlord. T'he. 
landlord in such а case need only: prove .that; 
there has been a transfer of the entire interest: 
of the tenant and that the transferee is in, 
possession of the entire holding Бу virtue and: in! 
pursuance of such transfer. p. 1007, col. 2.] ` 

Dayamoyi v. Ananda Mohan Roy, 27 Ind. Cas; 615 
42 О. 172; 18 C. W. N. 971; 20 О, L, J. 52 (F. B), not. 
followed. ` 

Per Woodroffe, J.—An objection not takenin the 
lower Courts and involving a question of fact’ 
cannot be'gone into in second appeal. [p. 1006, col. 1.] 

Appeal against the desreo of the Offisinting 
Additional Subordinate Judge, Maldab, 
Rejshahye, dated tke 5th of May 1920, 
affirming that of the Muneif, Firat Court: 
at Maldah, dated the 12th of September: 
1919. . 
Babus Mohendra Nath "s and Jatindra: 
Nath Ohaudhury, for the Appellant. 

Babus Dwarka Nath Ohakraburtty, Surendra. 
Nath Guha.and Kalskinkar Ohakraburtiy, for: 
the Respondent, 


JUDGMENT, pan 

- Woopaorre, J.—One of the grounds taken’ 
in this appeal is that eet ont in the 8th’ 
paragraph of the memorandum of appeal. 
It is urged .that:the Court of Appeal below 
has omitted to come to a finding whether tho 
holding (assuming, though not admitting, it, 
to be an oseupancy holding), ia or i8 not 
transferable by eustom as alleged by the' 
defendant and that in the absence of a: 
definite ‘finding upon this point the deoree 
for ejestment is wfong and liable to ‘be cet 
aside, The point was undoubtedly dealt with 
by the Court of firat instance, the judgment 
of whieh states (after - ‘finding that the 
plaintiff gave no permission to purehase the: 
holding), that it was for the defendant to 
prove the alleged -sustom ‘and usage with. 
regard .to boner: 16 holds that he- hag’ 
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feiled-to di&eliargé that óńus of proof, that his" 
witneseea did: not’ earry' oonyigtion and. that’ 
the defendant’s. evidence does поб establish, 
that the Zemindars are .bound to resogniza- 
the travisferee as ‘a tenant wliéüever nagrana 
is paid.” The learned ,Müneif 8160. Gxpresges. 
. - himself ав not being satisfied on the materials. 
plated before‘him*that-nagravia ia paid by 
eustom, ' In the judgment of the Subordinate’ 
Judge in. appeal, it ів pointed ont that the, 
contention whish is. вей ont -in the. 
Ist- paragraph of his judgment, whieh is- 
the last point thera referred to; was thas 

which had' been “most strongly” pregsed : 
before him, -Then in the conclusion of. his: 
judgmont he.says that as regards the other: 
objections, there is no éubstaneé in them; 
There is am affidavit that the point was. 
argued before tho learned Subordinate Judge.. 
Therefore, iți has been sontended. that. there: 
shouldbs a remand. it is-poasible that the 
pdintd might have ‘been mentioned. ` Butit 
ig quite clear-that ib.was not the-ehief point 

pressed before him and it was in fact dispos- 

ed of by the: learned Subordinate Judge by 
lis:inding that there was no substance in the 

other objeotions taken in the case. І do noi. 
think that under such sircumstanoss as these 

the appellant-ia entitled to' a romand as re- 


garda this-matter. "^ ^o ©, bh 
The objection taken in the 5th ground o£ 
appeal, ie, that at any rate: the Courts below. 
failed to notics.that one of] the 'so-sharer. 
original: tenants, not being. & party to - the 
‘mortgaged and ths suit and’ other proceedings. 
that followed, thera was no $ransfer of -the- 
whole holding by: the atetión. sale and under 
the eircumstanees the landlord ould not re- 
enter. This objection was not taken in the: 
lower. Courts and involves в quostion of, 
fact and, therefore, oannoi be gone into in. 
appeal, . . lc "A NDS e 
-The third ground is that the Court below 
has erred in not holding that the holding in. 
suit is mokarart. Very: clearly this ground. 
has:no subatanee, beeagse it hes -been found, 
ва в-Їазб upon the evidenoe that the term, 
" Makara’? -hag a local tectfnical signifisanos 
which, is- that .given in the evidens. "The, 
‘learned Judge has assepted that evidense 
and points . out that. “in some of.. the 
dàkhilas the word | "Makara'- has been used 
. ‘bat:it.is explained that this word ia usad, 
in order „to distinguish ithe land, from, 
ааг lands in whieh ront may vary from, 


m 


the. 


year:to year aesording to tho areas wultivated: 
with: bhadoi srops.” Both he and’ the Trial 
Oourt have: accepted the evidenca on this 
head and this ground fails. - | ' 
* There remains to 1be..oonsidered tho Jast 
ground in:this appeal; involving a digoussion 
of the question whether there was'a complete 
transfer and if not, whether ‘there has.:been. 
sush ań abandonment. as entitles the plaintiff 
to reenter. . The : Јак. ground. із that tho" 
miuor not. being properly: represented im 
mortgage ‘suit his interest did" not: pass? 
in execution of the mortgage.deereo; Theret» 
fore, there was no complete transfer and 
the plaintiff is not entitled to recover, Tha: 
lower ' Courts found. ^thaf ! the minors 
interest did. pass.  Onibehslf of the respond-^ 
ent it is.urged:that even ascuming that there: 
was some irfegolazity as regards reproscnta- 
tion it make» no differenca in the, présent- 
саге, beenusa in-fact there was ‘вл’ abandon: 
ment of land entitling the plaintiff to res? 
enter. As against thin it is: coitended that, 
there is no finding upon’ the point, Ther 
word abandonment ів not ussd but sthére 
are findings which may be taken to show 
that there was an abandonment . in jsfast, 
The point ia not allogether fres from doubs, 
But, having regard to fasts and circumstances 
of the appeal, 1 am not disposed ta 
dissent from the view ifken by my loarned 
brother that the fasts made out в ease of 
abandonment and that this eonelusion 
is involved, in the findings of the lower 
Court, i : : 
Therefore, the appeal is dismiseed with 
боз TY 


M r 


eosta, *'" д iw 

SUHRAWiEDY, J,—' Tha plaintiff гнева in 
this suit to recover khas.. possession of 
two holdings in‘ -the following cireum- 
stances; = °, e быел NP ae 

The defendant purshased the holdings in 
exesution ofa mortgage-decreg ‘against the 
original tenants in 2910 and entered into 
possession of then, In. 1918 the plaintiff 
instituted this suit to ejsct the defendant 
on the ground that. the jotes were non» 
tránsferable oseupansy holdings and that the 
defendant was in wrongful роввёввіоп of 
themi. The defendant id? his’ first written ; 
atatament plended.in defehse that-the hold. : 
ings were mokarrar¢ and transferable and thas: 
he was, in possession of thesame by purchasing 
them fromthe tenants thereof. Subs: quent to* 
filing of the. written: statement org- 


1008; 
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true that the Court below have not used the 
. technical expreésion “abandonment” but the 
conelusions on the evidence they. have 
resorded leave no room for doubt as to what 
was. actually meant. Their 
erategorically -comes to this:- There was a 
transfer of, the entire interest of thé tenant 
to. the defendant, the defendant got into 


possession. under that transfer and remained: 


in .exeelusive possession of tke holdings for 
over nine years and was ғо admittedly in. 


poseession at the date of the institution of. 


the suit sinee- the etransfer for about nine 
years the tenants had no concern with the 
jotea and did not pay’ rent in respect 
thereof. nor did they make any arrangament 
for payment of rent.. Theze findings taken 
together constitute what in law is considered 
abandonment. If they do not, 1  eannot 
eonceive what, does. І am of opinion, thera- 
fore, that no useful purpose will be served 
by, remitting the ease to the Court below 


requesting if to say what it has already - 


said though not in so many words; [ think 
the-plaintifi’s anit ought to succeed on both 
the: grounds noticed above, 

Some other points were urged in appeal - 
whish: we have already disposed of, 

In the result this appeal fails and ought 
to ‘be diamissed with costs, 

Apreal dismissed. 

вмф Rok 
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finding put. 


Court, 


-value. 


] 


\ A 
Д 
. 
[доз 
e . Ы 
thanedar's statement in criminal” case, whether 


relevant in civil case to prove theft. . 
In order to prove an alleged theft of an acoount- 
book in a Civil Court *from' the plaintiff's -house, the 
Police file and & copy of the statement made .by the 
thanedar i n another case, are Ingdmiiseible; ‚ 


Petition, poder gestion 25 of Aab “TX of 
1887, for revision of the decree of. the 
Munsif, First Olass, exercising the powers. of! a 


' Judge, ‘Small Cause Court, Amballe, dated, 


the 22nd April 1920. А 

Mr. M. Obeduliah, for the Petitioners, 

Mr. Mukand Lal Puri, for the Respondent, ` 

JUDGMENT.—The plaintiff sued орсо а 
balance sontsined in a lost Балг. The Judge, 
Small Cause Court, holding the loss to be 
proved deorecd the claim. The defendants 
have put in а petition for revision, the 
main ground being that the’ lower Uonrt 
came to ita friding regarding the 1сез of the 
bah? on inadmissible evidence. Tho evidence 
relied on was, in the first plase, the Polise, 
file of an alleged theft from the plaintiff's 
bouse and the statement of the thaneddr. 
The Polica 616 was obviously inadmissible ; 
and only a copy of the statement of the. 
thanedar made in another csse was „put in 
whish was equally inadmissible, The lower 
Court ‘relied, secondly, on a. similar finding. 
given by a Subordinate Judge but this, 
finding was по+ betvecen the same parties 
and has been dcnbted by meas а revisional 
Finelly, the Judge relied upon the 
evidense of the plaintiff. There were the 
statements of three’ ‘witnesses, Saying that 
the plaintiffs book ‘wes stolen, bot their 
evidemso was entirely hearsay and cf ro 
The plaintiff bimself did not go into. 
the witness-box, I hold, therefore, that 
there is no admissible evidens regardiog 
the loes .of the acoount.book and aceepting 
the petition dismisa the suit with ocsts in 


. all Courts. 


PHIITIONRRS 
versus Revision cccepted, 
SUKHA SINGH —PvatstirF— RusPONDENT; We С.д. с. 3 А 
Evidence, admissibility of—Theft—Police file and . $ | 
e . END op VOLUME LXIX, p EE 7 
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Abandonment, See LANDLORD AND TENANT 
1005 


Асачіеѕсепсе. See PRE-EMPTION 643 


Acts -General. 


Act 1855—XTIT. See FATAL ACCIDENTS Аст. 
(o IBBULXLV. See PENAL Copp, 
——— 1865—X. See Succession Аст. 
—— 1869—-IV. Вее Divorce Аст. 
—— 1870—VIL. See Cougr-FExs Аст. 
1870—XXL. See Hindu WILLS Аст. 
—— 1872—I. See Evipence Act. 
——-"7]1872—IX. See Contract Aor, 
woe ' T875—1X. See MAJORITY ACT. 
—— 1877—1. Вее Speciric RELIEF Аст. 
— 1877—11. See REGISTRATION AOT, 
— = 1878—I. See OPIUM Аст. 
1879—XVIII. See LEGAn PRAOTITIONEBS ACT, 
—— 1881-—V. See PROBATE AND ADMINISTRATION 
Аст. 
— 1881—XXVI. See NEGOTIABLE INSTRUMENTS 
Aor. 
—— %J882—II. See Trusts Аст. 
———~ 1882—IV. See TRANSFER or PROPERTY ACT. 
— 1882—V. See HASKEMENTS Аст, 
—— 1882—XIL See БаттАст, ` 
— 1857—7341. See Suits VALUATION Аст. 
~m: 1887—IX. See PROVINCIAL SMALL OausE 
© ‘Courts Act. 
— 1887—X. See NATIVE PASSENGER SHIPS АСТ, 
—— 1890—IX. See RAILWAYS ACT. 
—— 1838—IV. See Partition ACT. 
——— ')891—I. See LAND ACQUISITION Act. э 
1895—I. See PusLIC Demanps Recovery Act, 
—— 1895—XYV. See Crown Grants Аст, 
——— 1898-—V. ‘See OniMINAL PRooEDURE борк. 
—— 1899—11. ‘See Stamp Аст. 
——- 1898—1X:; See AnBrTRATION Ас. 
-— '1907—IIL. See PROVINCIAL INSOLVENOY AQT. 
1908—V. See Отут PRocEDURE Оорк, 
wes 908—IX. See Limitation Аст. 
— 19008—XVI. See REGISTRATION Act, 
=m 1809-11. See Paesipency Towys INSOLVENOY 
Аот, е 
—~ 10:0—TIL See Paper CURRENCY Аст. 
——-.1913—VI. See Mussguman WAKE VALIDATING 
Act 
—— 1913—-VIL. See COMPANIES ACT. 
-—- 1914—VIIL Seeslncoys Tax Аст. 
* —— 1920~—V. See iPRovigcrat [NEOLVENCY Аст. 
-— Т920—ХІХ. See CHARITADLE AND |BELtGIOUR 
: TRUsTS Act ` 
See VAMITATION: AND Cone -oF 
(VUL , PRocEDUBE (AMEND. 
D n MENT) Аст... . tee 


— 


== 1920—XXVI. 


fugAe2e mca 


Acts—Bengal. 


Act 1859—XI, See Brwaab LAND Ruvenve Sanco 
Act. 

I884—TIT. See BENGAL MUNICIPAL Аст. 

JRR5—VTIT. See Bunaat TkNANCY Аст. 

J899 - ТТТ. See CALCUTTA MUxICIPAT, Act. 

1998—VI. See nota NAGPUR TENANCY Аст. 

1920—IIT, See CALOUTTA RENT ACT, 


Acts—Bombay. 
1879—XVII. See DEKKHAN ÅGEICULTURISTO' 
RELIEF Аст. 
1888 VI. See GUJARAT TALUKDARS ACT. 
1901— III. See Вомвдү DISTRICT MUNICIPAL 
Act. 
1920—XVIL. See BOMBAY PrRADERS Act, 


Acts—C. P, 


1881—X YIII. See О. P. LAN p Revenues Act, 
1898—XI, See О. P. Tenancy Аст. 

. 1914—I See О. P. GENERAL ÜnAUSES Act, 
1917--1I. See О. P. LAND RXVENUE ACT, 


Acts—Madras. 


1838—III. See Марваз Orry Potton Аст, 

1900—I. Ses MALABAR COMPENSATION IM. 
PROVEMENTS Аст. 

1908 —I. See Mangas ESTATES LAND Аст. 


Acts—Punjab. 





—— J887—XVI. See PUNJAB TENANCY ACT. 
— 1837—XVII. See Punsas LAND REVENUE 
Аст. = 
—— 1905—II, See PUNJAB PRE-EMPTION ACT. 
--—~ 1913—I. See PUNJAB PRE-EMPTION Act, 
—— ]19!4—IIL, See PUNJAB Courts Аст. 
— 1918~VI. See Punxsas Сосовта Аст. 
Acts—U. P. 
-—— 1901—II. See AGRA TENANCY ACT, 
Regulations. 
Reg. 1805—XIL See CurrAck Lano BxvExun 
REGULATION, 
“——— 1819—YVI1II. See BENGAL PPurNI TALURS 
. RASULATION. 
1886— L See Assam LAND RZvENUL REGULA- 
TION. 


у Administration—Release of share of an heir 


— Jurisdiction of District Judge. 

A istrict Judge has jurisdiction, pending the ad. 
‘ministration’ of ‘an -estate, to release the share of 
antheir, especially when ‘the latter ig prepared to 
give an undertaking tobe responsible for his-ahoro 
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e e " 
Administration- сопс. Adverse possesslon—concld. 
in the outstanding debts. Pat рсопіх Sona Koen 
v Suau ManwcocL Hager, } Pat. 667; ‘aad Compensation. 


A. I В. PaT ) 685; 4 P. L 'Ё, 209 + Tying up-cattle and storing cowdung.cakes on an 
Ad miIsslonS—Adimission. of co-defendants, whe. open site .are quite’ insufficient to prove adverse 
ther binding on other defendants —Joint interest, possession of the site, В . 
An admission mide by some of several defendants 17. љ tregpasser chooses:to spend money on making 
in their oharicter of persoas jointly interested additions to the property of which he is in wrongful 
with the oshe” defendants in tha mattar іп regpaob . Possession at a time when he knows that action for 
of whih*headmission is mido, їз binling.on the: his ejeotment ia likely to bə taken he does so at his 
ther defendants L Вшкнд Маги. Pusan Mar, OW risk and is not entitled to any compensation 
(192) A. L B. (b) 123 з ‚оп ejectment from the property, nor is he entitled, 


; ПЕРО to disturb the property by dismantling any portion 
Admission .of [aw—Court’s discretion to of sit, even thntopart.which-he -built- himself, ^L, 





Vacant site — Trespasser — Improvements— 


ignore. NOM : Wazirnt МАТ v (Gaxoa ВАМ ‚573 
zult is ‘within the discretion. of a Court: to ignore-an __ Wurte.land - User-of temporary-charaeter. 
admission made cn а point:of law, if it во thinks. 


3 Storing fodder and. tethering and grazing cattle 
Pat Goran Sant v..BASUDEB Das, (1924) ATR. ong piece of waste land does not amount to adverse 
(Par) sic; l Par 201 . B49 possession. «User-of this -sorb being ‘common . 
Adverse possession. See LIITATION"ACT, excites no particular attention. 1t is neither intend. 
LOF, Scit. I ABT. 344A ^ pee 912 ed to denote, or understood as denoting—ori'the one 
Ponsension staken ‘during lifetime of male gide or the other—a olaim-to the owner-hip of the 
owner— Intervention of. lije-estate, effect of—Limi- Jand, b Mansa т; KBUSHALI Kam, 68 P. LR. 1922; 
lation Ене РЕА €——— 4L,L J 467, (-928) ACL. R. (L.) 25- ` UG 
‘In а casein which limitation ч 
` amala owner, the'fact that between him and the- Agra Tenancy Act (Il of 1901), s. 79 
next reversioner в widow ‘with a life.estate inter- —lecliralory suit in respect of occupancy holding 








А : — бил Courts, jurisdiction of 

venes makes по difference, and does not give a : MO PER 

fresh starting point for limitation, і. Kninu Вам It ів not open to.a varty.to evade the, provisions of 

s Bia WA NUR : : - - 398 the Agra. Tena: су Act by bringing a suit. framed 
Я Y лгы» of.. во нв to lie in ће Civil Court, the real object of which 


A question of adverse possession is essentially isto obtain a remedy which was obtainably inthe 
a question of fact and cannot be raiced for the first hevenue one е 3 
time in secozd appeal Раї`Кисв lanv Јовріѕн A suit for n declaration that tha :defepdant.haa 
Paasan 51хоп, (1922) A. LBR PAT.) 395] 1 Рат 25: ч RO coucern with an occupancy holding and for a 
P, LTH А Г i perpetual injunction against, him, and for.recovery.of 

: Service-tenure—- Holding when becomes Possession in the alternative on the |laintiff being 

adverse — - З . found to be out of ро:вевзіоп, із not maintainable 

The faet-thatno services-are performed by tho in a Ciyil ‹ ourt, A Ригла ame т. MABABIR AHIR, 
'grantoe of a. service ‘tenure, does-not in itself make (19-2) A, I К. A.) 317 








811 
iho holding adverso To make the holding adverse ————~ SS. 196. 197, applicability of ~ Eject. 
there--must ‘be: a refusal’ to perform service, or в ment suit—Denial of landlord's title, whether ground 
claim to hold the lands free of -вегуісе: Pat Xaxn Jor swb : Ыы uut 
Lan Banu v. Тікліт SmixiVARA. Ноким білоп Deo, The provisions of. sections 176 and !(7 of..the 
1 PaT. 204 (Tazz) A. T. R: (PAT) 541 703- Agra Tenancy 3,6, do not apply t^ suits which do not 

QT S Symbol ical possession— Limitation, lis, Rutapply tosuits which might have been brought® 


am lical possession ‘interrupts adverse posees- În cne Court but, have been, by mistake.or otherwise 
кың Ача v. GANESULAL, 0923) А. 1 В. brought in aaother. . ; 
Fu Y : 521 A suit for ejectment based on {һө ground that the 
Transfer of site -of house in, village by non. | defendant had inourved.furfeiture by .denyitg-the 
proprietor — fransferee’s' possession, presumption ав plaintiff B title in the terenuo t ourtg,. will not.lie 
Doc Proprietor, ejectment ашё by—Limilaton Act in either в t ivil or seRevenue Court. Æ JANKI 0, 
(IX of 906), Sch J, Arta. 142, 144, application ef. DEBI БНАУ КАВ, 119 2) ALR. (A) 774 799 
Where land is üdmittedly vacant, poseession may ~———— 88. ZO I (8)— Presumption— Hindu. joint ° 
bo prosumed to go.with title, but beforo this олп be B Jamily. $ ў 
presumed, it must bo clourly proved that the land | Section 201. (°). bf (ће. Agra Тепапоу Aot -pro- 
н PES been ]yiug vacant. vents persoas from pleading that a family is a 
Where. в non-proprietor transferred the aite cf 3oint Hindu family аз against entries in the khewat, 
© is house and ‘the proprietors sued to eject the ‚А Suro Хаван о. Rata lao, 192')-A, L Ren A.) 
transferee :, т * ¢82;'494.6.6,90 & Де. Б A.) 160 208 
нда, (v) ‘that it could nob be presumed that Ala and adna malikS-— Failure 


asesrion had followed title: " à malikana dues—l avvar— Aba nd 5 
as (2: thatit must. be presumed that -the ;transferee М Dr AR al 


& Mere waiver of his rights by.an ala й x 
had takon possession-of the site on the house being . not imply ibandonmens oF ‘the Tights dun ып ie 
-uvacated-by his transferor: ee А malik’s failure to..pay. dnes ‘does not establish 
. +08) that. its luy upon the plaintiffs to prove..that ,ndveisity on his patt.nor isan ula malik bound to 
~ they hadvbeen in: possession of the, site within limi. 


1 . bring a suit-to vindicate his rights, go lo. 
c:gpbion... 1. Samrat. Ran v.,Ganga DATT ‘427 remain duly recorded.in-the:Ravenue Records end io 





to retover 


` 


Vol*LXIX] 


Ala апа adna' hialliés—econcld..- * 


is able to succeed iri-a' Revenue "Court. L LrkHU ' 


Ham 27 MowamMtap “Ramzan, (1928) A. Т, В, (Li) ve 
um Р x 


.Ancestral prope rty- Proof—Inference: К 
-In order to sho # that certain property ix ancestral,’ 
conjecture cannot be allowed to’ take the place, of 
proof; bit! inferenves may legitimately “Ве` drawn 
from‘ facts ' : : 
мече the: history of à' village 'recorded'in the 
Settlement papers shows that the parties are descend-' 
ed: from a common ancestor, ind have held land 


in'the same eub:division of the village, and that there ` 


Бате. ееп по acquisitions other than by inheritance, 
it may legitimately be- inferred that theJand in 


dispute.is ancestral.. L, russas Br^GaH-vw, GULAB 
Sixe - 143 
Appeal 


fee Сіті, PRocEDURE Copz,,197°, 
асалан 681 
LM ,'CIvil —Appeals by different appellants [rom 
- same judgment—Copy oj judgment, filing oñ. with 
‘each memorandum, necessity of й ý 
‚ Where there are several appeals from the sime 
judgment by:different appellants, each memorandum 
must be accompanied by а сору of ‘the decree in 


any.event and. a.copy of the judgment appealed ^ 
against, unless for.some reason or other the ‘Court ` 
dispenses with the necessity of filing a copy of the ' 


judgment with: the: memorandum of appeal in any 
cases Pat JAN THAKUR v.C HARITAR, 1 Рат 6 (k 
(1927) A. I. R. (PAT ; 0:0; 4 P. L. T 2.0 686 


- - Court erroneously acting under. ap- 
7 genlable provision. of law.» 

"Per Wallis, (J and Kumaraswami Sastri, J —W here 
a ourt purports to act under.an appeulable provision 
ОЁ law, forinstance, where it dismisses, profes:ing to 
act.under О XXLI, r. 10 of jhe | ivil.Procedare Code, 
&n.application by.a part: tr&uste-ee of a "decree to.be: 
made a party to execution proceedings started by his: 
co-decree-holder, an appeal lies, even: though the: 
Appellate Jourt may be of opinion that that provision 
of law had no application to the case. М Murman. 
CnRETTIAR v. Lopo GovixpA -Doss ·КвізнхА Doss, 41 
M 1, 3.816, 14 D. №. 257; (1921) M. М. М. 629: 44 
М. — * 337 
Е Decree ex-parte—Appellate Court, 
. power of, to tet aside decree. 

W hen a suit is decided.ez parte the Appellate Court 
has jurisdiction to: reverse the decree of the Trial 
OGucb ба the ground that sugh Courf was. wrong in 
proceeding to decido tho. suit em purte, L.GuoraxM 
Warpar v. Jiwas, .8 L..367; (.922) A 1, m 7 




















: Dismissal o merits—Second appeal 
+ — Procedure; . E j E 
.* here an: appeal is-dismissed onthe merits for 
default, of ‘appellant’s: appearance, and ‘the remedy, 
under ОХ, x. 19 ів: effective and ‘the appli.» 
cability of either ' seotion-6 or section 14 of the 
Limitation Act is doubtful, the’ proper course for, 
the: High: í ourt: ів’ secoti appeal is' to set aside 
the-decree' of the lowe? Court’ as‘ ultri vires and 
direct it to restore the appealro‘its tile and diapose of; 
ip-acco: ding to luw? - ME Мозлтллвдкдтн MUHAMMAD, 
aeMaNavinnama,48 ML, J- 371116 b. W. 484; (1922) 
М. W. N. 604; 46 M. 882; (1928) A. Т. B, (M.) 13 513° 


GENERAL INDEX, 
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WM 
3011 


Appeal, ClvII—concld, - 








— Joint possession, decree for, appeal 
‘against - Decree-holders, all, whether must be implended. 
. “here в decree for, joint possession of land ia 
obtained’ by a number of plaintiffs, an appeal im- 
plending only some of them ns respondents, is not 
maintainable. Pat TÉ: NARAIN ВАНО v. Dan RAM 
Sanu, : Par. 699; (1922) A. I. Н. (Pat.)t06; 4P Г, 
T.172. - 624 








- New plea.: 

~A plea, not taken in the written- statement or at 
any time in the Trial Court, and in respect’ of 
which no--issue was: framed, and plaintiff had no 
notice of -meeting it, cannot be entertained in appeal. 
ІМ JkunLAPPAN SERVAI-V. V&gERAPPAN, 16 L. У. Ну 
(1924) M. W. М. 67; 42 M. I$ J. 11 ; 81M. bin 


. tima 

When the object of-an appeal іч to attack certhin ` 
items, allowed or ` disallowed in -a final deoreo for 
partition, Court-fee must be paid ad valorem on the 
items attacked. L МгнАммАр МАлр ULLAH Kuan 
v. MUHAMMAD НАМІР ULLAN KHAN ISG 

- - ' Plea, new, of apeciallimitation—Civil 

Procedure Code (Act V of 1:08), О ҮП, т. 2— 

Bengal: Tenancy Act (VIII of 1885), Sch. ПІ, Art 2. 

Tne defendant ina suit for rent is not entitled 
to rnise,for the first time  inappeal, a plea of 
special limitation under Schudule LLI, Art. ?, to the 
Béngal Tenancy Act. Under О. VIII, г. 2, of the 
Cade of Civil Procedure it is incumbent upon the 
defendant to-take this plea of special limitation in 
hig written statement, as the determination of that 
question depends upon the fact as to when service 
of notice of the deposit was made on the landlord. 
(C^ SADAKALI KHAN v. JANAEINATH SINGHA 194 
; criminal, fized fur judgment—Right of 

Pleader to be heard— Discretion of Court. 

It is not obligatory but discretionary for a Magis. 
trate to. hear a Pleader for the appellant ifthe 
appeal has been fixed for n particular date for the 
delivery of the judgment which is ready. М Күл: 
Knas v EMPEROR, 73 Св. L, J, 752 640 
s Second —OCoencurrent finding as to custom 

— Findings, whether can be questioned as based on 

evidence legally insufficient. = 
. Although there are concurrent findings as to tho 
existence of a custom get up by a plaintiff, it is 
nevertheless open to the defendant in second appeal to 
show that the evidence adduced is logally insufficient 
to prove the custom relied upon. А KEDAR.NATH v. 
DATTA Prasap SINGH, 20 А L. J, 616: (.922). A. I. R, 

(R) 197: 44 А.7-9 - 99 
Custom— Findings of fact, 

A High-Conrt'in second appeal will -not interfere 
with- findings ‘of fact, and ‘сап only consider 
whether бле facts found are sufficient in law. to 
support: a-oustom, WE .PoturKaxpiyin Varrori v. 
Ккготи VATTOLI Putu@oram, 41 M. L, J. 457; (^- 25) 
М, №, М. 764; 14 L. W. 702 570 
: Estcppel ~ Defendants whether can 
plead invalidity:o* monopoly. See l'ROVINCIAL SMALL 
Cause Courts Аст, 1^ 87, Scu. IT, Art. 55 (A) 431 
. Findings of faci- Finding as to 

- etistence-ofvpartnership: ` | 

A: finding, by. an Appellate. Court that-therewas a 

partnership, ag defined in the Contract Act, between 





5 : Partition —Court-fee—Extension of 
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Appeal, Second сона, 


à the plaintiff and defendant is not a finding of fact: 


by which a Court of second appeal is bound. But a 
finding on the facta from which the existence of the 
-legal relationship of partnets might or might not be 
-inferred is fina], provided it is not otherwise unsound. 
N Moura Вох v, MUHAMMAD AxZaAn, 19.2) A. T. Б. 
(N.) 93 . 381 


Findings of fact— Power of High 

Court to interfere— Interpretation. of documents and 

: еи therefrom, whether рите questions of 

fact, ` ; 

Interpretation of documents and: inferences to be 
drawn from that interpretation are not mere ques- 
tions of fact, and.even concurrent findings based on 
such interpretation anfl inferences can be set aside 
in second appeal, 

\ Though the High Court: ofnnot interfere with the 
findings of fact іп the саве of a custom it can con- 
sider whether the facts found are suificient to 
support the custom found. N KxuisuNA Rao », 
Мікалти, (1922) A. І. R. (N.) 523.18 N. L, BUO 


Interest, rate of, whether disturbed. 














Bee Loan 
of. law. 
Failure to understand correctly the legal effect, of 
the jointness of a gift, being a question of law, can 
be. urged in second appeal L Musa v Gur 
MUNAMMAD 533 
~~ Legal necessity. — Question «f. fact, 
The question whether a disputed sale was mads 
for legal recessity, or ia lieu of antecedent debt, ig 
one of fact, and a decision of that question is birding 
onn' ourt of second appeal. А Kam SARUP S1 он 
v. Ram SanAN SINGH, 2u A. L. J, 9:5; (1024 A I B 
(A ) azy 845 


939 
Joint gift, legal effect of —Question 





——— — —— Мілей question of fact and law— 
Absence of findings of fact by lower Court ~High 
Court, conpetency of, to decide case finally— Remand, 
desivabiltty о. Е 
А ourt of Second Appeal is competent under the 

law to deciie & mixed question of fact aud law, bnt it 

is undesirable for it to do «oiu the absence of fiudings 
of f by the tirst appellate ! ourr, the proper thing 
to do being. the remand vf the nppaal fo. fur her 
trial, : 

in seoond appeal it is for the’ Court to decide 
whether а right convlnsion has b»en drawn on the 

facta found. N Ромирва v BAHENABAI 193 


New plea—Adverse . possession, 





question of. 

A defendant is not entitled in second appeal to 
raise a point not raised in his written statement 
especially is this so, where the point involves в ques- 
tion of fact, for the ascertainment of which a remand 
to.the lower Court woul’ be newessary. 

A question of adverse possession ig essentially 
a.question of fact and cannot be raised for the first 
time in second appeal. Pat Knun.Lar v, Јссрівн 
Prasad SINGH, 1922) А.І. R, (Рат) 39e; 1 Рат và 
8 P. L. T. 745 





- Point expressly abandoned, if ‘tan 
. be taken jn:second appeal. See PRoCEDCRE 


INDIAN OASES, 


44 


$1923 


Appoal, Second—concla. 





: ———— Question of fact, с 

A question depending on fucts *should not be- 
allowed ‘to be raised fur the first time in second 
appeal. 4) GorAL'CHANDRA l'oDDAR V, DWARIKA 
Natu DETTA 








Question of fact. ' 
Per Weodroffe, J—An objection not taken in the 
lower Courts and involving a question of fact can. 
not be ропе into in second appeal © Sasur Brusan 
JHA v, ÁHMADULLAH CHAUDHURY 1005 
Question not before Court for 
determination - Reference to question in judgment 
whether finding on question of fact. See LIMITA. 
TION Аст (ІХ or ‘9 &), бон T, Авт. 144 S12 


————— Question other: subject of 
certificate, raising of. 
Where a second appeal is preferred on the basig 
of а certificate granted by an Appellate (оог, 
argnments must be confined to the question of 
custom in respect of which the certificate is gran ted, 
i. Narnu v, Banna, 83L. 314; (1922, ALL R tt 
426 507 


previously whether 











Will not set up 
can be entertained - 
a Will, which was not set up either in the plead. 
jugs, at the hearing or in argument in the lower 
Court, and is not put forward even in the £rounas of 
appeal to the High ‹ ourt, cannot be considered By. 
that Cours О NaagsHaB.-S.HAL v, YATA *PRAFAD; 
90 1.3. 2:5; zb 0 О, 189; (-».2) A I В. (0) 84 
Arbitrat On —Arbitrators, de'egation of ee 
terial duties by — Record of evidence by some only of 
arbitrators— Award, valility of 
An arbitra'or may delegve to a third person the 
performance of acts of а ministerial nature, brt he 
must tuke the evidence of the patios , imsel', ard 
where t! ere are more acbitrater- than une end evi. 
dence is tuken in the absence of one or more:of the 
arbitrators the award is invalid o SANKARA РВАРАР 
V. AGAN NATH, B О L.». 4.0; ( 9:2; A. LR о 
276 26 0 6 | 714 
Алсат — Institution. of guit pending dici. 
Mon of arbitrators — hemedy of defendant— Ciril 
pus Code i Act V of 0), Sch ‚d, paras, 14 
с. Туб 
Where, ior the determination 
between the puriiex, two competent tbi: als are 
avnilnbl-, the our! ya the & bi:rat.r-, ond the 
ploiuuff + Һоове the Integr but inf o has теп тее to 
the former, it is not open to the defendant, to 
enforce врес'по performance Uf the contract. or to 
. plead the contract яв а со clusive bar to the suit 
but the defendant may apply to the ! ourt to мау 
the suit in the exercise of jts judicial discetion, во 
ав to enab e either of the parties to obtain a decision 
from the atbitvatore, When the Court ie appriged 
that the suit has been instituted in contravention of 
an arbitr- tion agreement the Court has thus a oi-cre. 
tion to stay the suit The burdeu lies upon the 
plaintiff to show thst some sufficient reason exista 
why the matter should not фе left to. be deciaed by 
the arbitrators and not onthe defendat to show 
that по ruch reuson exists; it is the prima jacie duty: 
of'the Court to act upon the agreement: between the 
parties, . ке | 


fa eontroverry 


Vow LXIX) 
Arbitration—contd.: * ^- : : 


> Ав .вооп as: -œ ЕШЬ is instituted, pending 


arbitration prdteedings, the arbitrators lose their 


authority. Jf the defendant still desires that the 
controversy, should: be decided by arbitration, 
he must endeavour to obtain a stay of the suit 
by an appropriate application under paragraph :8 of 
the Second Schedule:to the Civil Procedure Code. 
lf.the application: is refused. by the Covrt in the 
exercise of its discretion, the remedy by arbitration 
ceases to be available, If the suit is stayed, two 
possible contingencies may require consideration. 1f 
the arbitrators have not yet made their award, they 
are free to bring their proceedings toa termination 
and make an award in accordance with law. If, on 
the other hand, the arbitrators have made an award 
after the institution of the suit the award cannot 
Ье pleaded as an. effective bar to the suit. The 
award so made should be brought up before the 
Court under paragraph 20 of the,Second Schedule to 
the Civil Prócedure Code, the Court will refuse to 
enforce it under paragraph 21,read with paragraph 14 
(c ; and as the award will thus stand cancelled, because 
made without jurisdiction, the arbitrators will be eft 
thereatter to 
basis of the original reference. ©. Sarat CHANDRA 
SEN v. RAJKUMAR MOOKERJEE, 86 C. L. J. 482; 26 C. 
`үү, М. 907 x 863 
< Award pending suit, validity  ol— Dis- 
gute arising out of agreement — Dispute as to factum 
or validity of contract, 
When the same matter comes before two tribunale, 
a public tribunal appointed by the Sovereign and a 
domestic» forum chosen by the parties, and no order 


“is made staying the proceedings before the one or 


the other, the public tribunal alone must decide that 
matter and cannot be hampered by any adjudication 
thereupon made by the private tribunal Neither can 
that adjadication be pleaded as a bar to the action, 
nor can it be allowed to affect the merits of the 
decision given by the publio tribunal, 


The law does not-permit the same question to be 
decided by a Court of Law as well as by an arbitra- 
tor, hu: it ів only when the dispute before the.two 
tribunals ‘is identical that a decision given by the 
arbitrator must be treated пв ultra vires. А 

There is no rearon why the Court of Law and 
the arbitrator should not осоп simultaneously if the 
dispnt^s before them, though relating to the same 
coutraot, ate entirely distinct. |n sugh а case there 
is ue conflict between theetwo jurisdictions, and 
no question could’ arise whether the decision of one 
tribunal sLonld prevail ав against the decision of the 
other. С С 

‘The mere fact that suit. has been brovght in 
rerpect of а contract containing а clnuup for reference 
to. arbitration does not invalicate an award made in 
pursuance of that clause aféer the institution of the 
suit’ v hat has to be seen ineeach case is whether the 
matters referred to arbitration have been submitted 
toa í ошё of competent jurisdiction. _ 

A contract containéd the following clause: “any 
dispute arising out of this agreement, whatever be its 
nature shall, unless amicably settled, be referred to 
the arbitration of two European merchants" : 

"Held, (!) that the clause did notinclude a dispute 
88: to:the factum or validity. ef the contract; -` ^ 


4 
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resume their proceedings on Le , 
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Arbitration—concld, 


.- (2) that, therefore, an award made by arbitrators 
appointed under the clause in respect of a disputo 
arising out of the agregment, was not bad merely 
because it, was made after the commencement of an 
action challenging the factum and the validity of the 


contract L, Jat NaRaIN-BABU LAL v. NARAIN Das- 
SAINI Mae, З Т, 290; (1022) A Т. R. (6:562. 585 
———— „pending sut without intervention of 


Oourt—Informal award, 4f cam be enforced аз 
adjustment — Civil Procedure Code (Act V of 1.08) 
8. 09, О. XXIII, т, к. 

Ап award made on an informal agreement of 
reference to arbitration, without the intervention 
of the Court, of all the disputes in a pending 
suit, cannot be recorded and enforced a4 sn adjust. 
ment by lawful agreement or compromiee within the 
аага of О ХХІ, єг. 2, of the Civil Procedure 
Code. 

Jf a submission to arbitration of matters ^in 
difference in a suit is to take place, there is no pro. 
vision for it other than the provisions in the Second 
Schedule to the Code of Civil Procedure. 

A submission to arbitration of matters ін differ. 
ence in a pending suit which is neither under the 
Second Schedule to the Civil Procedure Code nor 
under the [ndian Arbitration Act, cannob be enforced 
in the suit under the general law of contraot. 

Under the Civil Procedure Code arbitration in suits 
is a specific subject-matter, and where. the «ode 
means to deal with arbitrations.and awards, it says 
89. d . 

The Indian Arbitration Act does not apply to 
arbitrations in the course of litigation. w AMAR 
Cuanp v. BANWARI LAL, 49 О, 628; ( 922) A.I. R. 
(C.) 4:4 - 808 

. Reference for management of property— 

Arbitrators appointing themselves as managers -— 

"Miscondurt. 

Where a dispute as to the management of temple 
property is referred to arbitration, it is not open to 
the arbitrators to appoint themselves on a committee 
to manage the property, and if they do so, they are 
guilty of misconduct О SANKARA PRASAD v. JAGAN- 
мати, 9 О. L, J. 410; (1922) A. I R. (О) 276; 276 O C. 


1 714 

Arbitraticn Act (IX of 1899), s..L3 
(1)—4A*vitration—Award, remission of, for ve. 
consideration— Error cf law. 

The power conferred upon the Court by section 
13 (7) ОЁ the Indian Arbitration Act to remit an 
award to the re-c nsideration of the arbitrator or 
umpire, shou'd be sparingly exercised and only upon 
certain well-known principles The Courts should 
*be very cautious in interfering with awards and the 
grounds upon which the Court will remit the matter 
for re-consideration are, (i) that the award is bad 
on the face of it, (ii) that there has been misconduct 
on the part ofthe arbitrator, (їй). that there hag 
been au admitted mistake and the arbitrator asks 
that the matter may be remitted, and (v) when 
additional evidence has been discovered after the 
making of the award. | 

An award should not be remitted оп the ground 
of an error of law, unless the error can be distinctly 
colleated from the face of the award or from any 
document accompanying or forming part of the 
$ward: or from:any, paper во connected with the 

. 
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' Arbitration Act—eoucld.-- 


‘award as to form- part -of it, C U. M. CHOWDHURY 

‘& Co, v, JIBAN Krisana ОноѕЕ &- Son, 4y О, һб; 

(1922) A. I. В. (0) 467 

S. 14, application of. See Awarn 563 

S. 14—Suit. to set aside awd, whether 
maintainable—Misconduct and corruptiog of arbi- 
trators.. 

A person dissatisfied with an award made 
without the intervention of a Court uf Justice is 
entitled to bring an action to eet it aside on the 
grouad that no contract providing for a reference to 
arbitration was made or that the contract, if made, 
was not enforaeable by reason of frand cr mis- 
representation, and -ke gis not bound to have recourse 
to the Court dealing with the award under the 
Arbitration Act. А 

In ruch а suit the avari can also be attacked on 
the ground of the misconduct or corruption of the 
arbitrators L Jar NaRAIN-HABU LaL è NARAIN 
Das-Jaint Мат, 8 L. 296; (1922) A. І. В. (0.7 ^19 

585 


AsSam Land Revenue Rezulation 
(i of 1856), 55. 3, 97 — Estate, meaning of 
— Land joint with other estates – Partition —Jurisdic- 
lion of Revenue 'Courts—Interpretation of Statutes, 
rule of. 

An estate does not cease to be an estate within 
the meaning of the Assam land and Hevenne 
Regulation, merely because its lands ere held jointly 
with the lands of other estasea, provided it fuliis 
the requirements of the definition given’ in section 
5 of the Regulation Where, therefore, a suit is 
brought for the partition of ар. өзгө, the lands of 
which, in whole or in part, are joint with other 
estates, a Revenue Court has jurisdiction to effest a 
partition. 

. Section 9" of the Assam Land and Revenue 
Regulation confers upou every recorded proprietor 
of a permanently settled estate, subject to the 
qualifications specified therein, the ‘right to clim а 
partition of the estate. It makes no reference, 
directly or by implication, to the mode in which lands 
of the estate are held. Whether the lands belong 
exclu-ively to an estate or are joint with lands of 
otlemeostates, it is the duty of a Hevenue-Court to 
effect a partition if the applicant is competent to 
claim partition under section 97 of the Regalation, 
The policy isthat the partition of an estate which 
affects the distribution of the revenue should be 
effacted, not by a Civil Court but by an appropriate 
Revenue Court : 

It is a well known rule: of interpretation ‘of 
Statutes that where a Statute confers jurisdiction, it 
impliedly: grants also the: power to do such acts, 
adopt such measures and employ such means as are 
essentially necessary to its execution. If the Legis. 
lature had intended that the "^evenue t ourt should 
have authority to effect a partition of such estates 
alone as do not include landa joint with other estates, 
a suitably restricted ‘phraseology might easily have 
been framed to indicate that view. :> Yasin ALI v. 
RaDHAGOBIND, ( 927) A. 1, К 318 814 
Assignment of assets —Asstgnee ^ under. 

taking to discharge asaignor’s 

right to proceed against assignae— Printy: of contract 








“Trusts Ас (10 1882),.5.04, applicability-of.. ., .. 
е 


INDIAN- OASES. . 


debts —Credetor's > 


.. [1923 


Asslgnment of &ssets—conold. `. 


Where a person рез п transfor of the nssetg-of 
another and undertnkea to discharge hia debts; a> 
creditor to whom such ao transfer із communicated 
has a rightto proceed `атпіцао the transferee, nnd 
the latter cannot be heard to say that there is no: 
privity’ of contract between him and the creditor, 
In such a ase section 91 of the Trusts Act’ sppliea, 
II Ramaswamt ALYAR v, DEWASIGAMASI PILLAI -43 
М. u. J. 129: ( 920) M.W N 42: 16 L. W. 232; х' M, 
L. T. 156; (192v) A. I. R. (M ) 897 957 


Awar C — Validity challenged on ground that there 
was по submission to — arbitiation — Procedura — 
Arbitration Act (ІХ of 185%), s. 14, application of. 


Where: the validity of an award is challenged on > 
the ground that there was no valid contract between 
the paries and, consequently, there was:no gube 
miasion to arbitration, t he' question which агі-ев in 
the matter should he decided by a regular suit; aud 
not hy means of an application to set aside the 
award under section і of the Arbitration Act. С 
MATULAD ПАША v, RAMEISSENDAS MADAN GoP tn, 
47 0 6 568 


Вепаті conveyanceQe- Burden: оѓ proof— 
Vital test—Consideration money, source ој — Court, . 
duty of. 

_ The burden of proving that a conveyance standing 
in the name of one person is benam: for another е8 
on the pe son who «o raises the plea of benemi, In 
the process of this investigation the — ourt must tuke 
enre to rest its decision, not upon suspicion, but upon 
legal. evidence established ty, le al te-timony, 
although the (Court need not aporoach the transaction - 
with that scrupulous rigour which, in other systems 
of jurisprudence, may demand the existence of the 
clearest po-itive e: idence that the ex facie owrer of a 
property holds the same «ог the interest of another, 

v here itis asseited that an assignment in the 
name of one person is really for the benefit of 
another person, the vital test is the aoürce whence 
ihe considerttion came Jn addition to this, the 

Comit should take into consideration the question ‘cf. 

possestion and: the eurrouncing’ ciconmstances «$ 

JAsopg LAL PAL CHAUDIIURY © BALABAM Горрав. 265 

C. 1. 4. 6:9; (19:2) A. J, К. QU.) 458 


Benami transaction Assurance of life of 
wile ~Son mentioned in policu as entitled to money 
after death—Premia paid by husband~Husband, 
whether can invoke the gloctrine of benami, 

The-life of a. lady was insured and in the policy 
of insurance her step-son Was named ав the perron to 
+ whom the insurance money was to be paid after her., 
death, The husbandeprovided the money for pay- 
ment of the pramia due qn the policy, and on the. 
death of the lidy, Wisputed the right of his son to 
receive the insurance mpuey alleging that he was. 

enothing more than a benanidar: . 
Held, that even if it was assumed that the doctrine. 
of benami applied to such а oaee, i5 was apparent 
that.the real object of tke husband was ёо make a 
provision for his son and itewas absurd on his. part to 
say that he contemplated from.the very beginning. 
that he should receive the money. on the death of. 
the policy-holder, L,-ABoUL.Masip Marix v. MAHO. 
мкр Marin, (1922) AI. Bo (L.), 145 ; 758. 

[E 
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Behgal Land ReVenue Sales Act Bengal Tenancy Act—oontd. 
(XP of 1859), 5. 53—Delaulting proprietor А 
purchasing etate at revenue sale, rights of. „in dispute, and the fact that only one tenant is 
v hen a defaulting proprietor purchases at s sale registered 18 an item in the evidence upon the ques. 
under Act XI of 'R5', he acjuirea-under section 58 tioa whether he ia or i» not the representative tenant 
the estate subject to all its enonmbrances existing qua the landlord. 
‘at, the time of.saleand does’ not acquire apy rights : 
„in respect t^? under-tenants or raiyats whigh were not 
possessed by the p'evious proprietor at the time of 
the sale w Saryeypaa NATH BANERJEE v KRisttvA- 
. SAKIIA Kan, 86 О, 1, Ј. 185; (1942) А.І, Re (0.) 158 


The members of a jint Hindn family were in 
possessign of.a certain land a: occupancy tenants. 
‘The Record of Rights showed that they were jointly 
interested in the holding, but only the head of the 
family was recorded in the landlord's sherista . as 
А the occupancy tenantof the holding The landlord 
.Bensa! Municipal Act (П о? 1884), brought a rent-suit only against the recorded tenant, 

S. 238 — Period of fifteen days, commencement of. obtained a decree as against him, and in execution 
. "he period of fifteen days referred to in section .caused his right, {зө ‚апа interest in the holding 
988 of the Bengal Municipal act, runs from the dete to be sold. "Һе question gras whether the: decree 
of the commencement of the erection of s; building, obtained: by the landlord only against the head of 
and not from'the date on -whichthe Commissioners the family bound the entire holding : 
have: knowledge of the building. Pat Ramouant 


lan v ‘CHAIRMAN, Parxa Musicipacity, 1 PAT 2% fora settlement alone and the landlord had settled 
(19 2: A, І. BAPAT; 4c B P L T 179 183 the land with him, then whatever the position may 
‘Bengal Patni Taluks Regulation be as between the head of the family, and the romain- 
* (lof 1B1i9)} 5.71 1,015. (1,4 (S), iner- -ing members, qua the lanalord, he was the only 
pretution of — Non-resident оссирит :у raiyat, interest .tonant. But Баб if the head of the family along 
of i ‘with the remaiuing members had become entitled 
The third clause of section 11 of the, Bengal Patni to the holdiug by sucoession then there might ben 
"Taluks hegulation cannot be applied in wvourof an question whether the head of the family did in fact 
occupancy raiyat who is not а Ahudkasht or resident represent the holding qua the landlord, 
nd hereditary cultivator within the meamng of that 1t is impossible to say, as а matter of law, that a 
Clause. co-tenant represents the holding qua the landlord 
‘The terms of весіїоп 1!, clause 1, are not satisfied when all that is shown is that he is the only recorded 
unless at the least the right of transfer is expressly -tenant and is the head of the family. Fat Jaipes 
stated ‘in the-leaso or other engagement to be a THAKUR v. JAMAHIR MISSIR, (19.3, Рат. 57; 1 P. L, R. 
right te make transfers which shall not be mere 747 
‘Sneumbrauces”. No transfer is to bar (ће indefeas- i 
able right.uf the Zemindar.un!ess it is müde with 


Helc, that if the head of the family had applied 





5. 29, application of—Non-tranaferable 


the condition: hat-it shall not amount merely to an н holding, eile of— Recognition by landlord 
‚ ineumnbrance and such condition can only be annexed 9n al aser agreesng to pay increased rent— 
‚ When expre s authority fòr that purpose has .been Increased rent, recovery of—Application of s. 29, 


received from the Zemindar or superior landlord, Where on the refusal by the landlord to recogniaa 
А. борар UHANDRA Роррав v. DWARKA NATH LUTTA, ` the purcbaso of a nca-transferable occupancy holding 
3 the purchaser agrees to pay a fixed reat and is thus 

‘Bengal Tenancy. Act (VNI of 18-5) recognised n8'5 tanant, his case does not fall under 
— Landlord ard tenant—Hindu joint fumily— ОА of the Bengal ‘Tenancy Aot. С Bunasat 
Manager recorded us tenant of occupancy holding "Ата v PniAMBODA Devi oid 





e ; : : А 
— Rent, suit. ayainst recorded tenant— Кесагаеа ten- 3 S8. 
, ants right title and imtereat sold -Rights of other ` ais a dnd pul a 
tenants— Tenure— Holding - Evidence— Presumption, of -~Mortguge not.cuncelled by ритбййзек ATE = 

, .Bo.far.as tenures are ,concerned, , the Bengal «Charge, how enforced— Mortg ige — Adverse possession 

“Tenancy Act makes it obligatory upon the tenants aginst mortgugor, whether affects simpl 
: í : > : К , pie mortgagee, 

_to have their. names re orded, im the landlord's A sale for urreurs of rent under th 

sherísta whenever they bétóme entitled to them by  qenanoy Aot-does not ipso facto cancel Bá е 
e  Succeseion. іп, һе саве of a tenure, therefore, where trance. The procedure provided by кобо Uf of 
only one tenant, takes. the trouble. to have his nume that Act is the only moda of annullio А 

‚ ré.orded in. the laudlord's ọpherista, and the others; prance, БАН ШОШ: 

“either by design or negligence, fail to do so, it may d 2n Í . 

. bé presumed that . the tenants wito failed to have, A landlord purchaser is, like any other purchaser, 
their’ names recorded in the landlord's sheri«ta con. bound to follow the provisions of section 207 of the 
вошей to the tenant, wHo ‘had his name recorded, Beugal Tenancy Act, und : the mortgage is not 

.Yepresenting them both? in transactions and in suits annulled within oue gear from tho date of rent sale 

. affecting the landlord and the tenants. But.no such or from the date when he had notice of the incum- 
presumption ariseg whero the, ourt has io deal  brance, the holding in his hands will be subjeut 
? with the ense. of the sule of a holding as to which tothe mortgage, no longer liuble to be impeacued 


there, is nothing in the Bengal Tenancy Act com- oF extinguished A decree obtained by tus murt- 
»etling raiyats to, have iheir папи в recorded in the 9596 on піз mortgage does not bind toe рцгопазег 
andlord's sherista. ` atthe sale for аггоагз of rent, in the sense that ib 
„ It ism question of fact in each case whotherthe does, not. extinguish his right to. redeem the 
"recorded tenant does infact reprerent, the holding mortgage, 


Ba D pub ТР DN ‘ 
р @ aai g ns Hua lul] 


_ in this country, 


1016 SEE 
4 ©} - 
Bengal Tenancy Act-oonclà. ` 
The relative rights of a purchaser at a rent sale 
and “the mortgagee must ре determined with 


reference to their position at the time of the sale. 
The true effect of section 65 of the Bengal Tenancy 


- Act is thatthe charge should be enforced by the’ 


sale of the tenure or holding free of incymbrances 
‘and if in any саве the decree for rent either has 
not been or 'eannot:be enforced by the sale of the 
tenure or holding, the charge created by section .65 
ofthe Actoannot be ‘enforced in any other way, 

Adverse possession against a mortgagor does not 
affect a simple mortgagee who, ав: such, . is ‘not 
-entitled to possession, © SITAL CHANDRA v. PARBATI 
OmaRAN,85 О L, J. 1; (6922) A. I R. (0) 82 844 
Se 147 AÀ— Consent decree passed without 

recording evidence, whether nullity. 

A consent decree passed by a Court without aoting 
in "confórmity with paragraph 8 of section 147A 
of the Bengal Tenancy Act is not a nullity, and 
therefore, cannot be ignored ‘by Courts. Pat 
"Dzoracaw Sinda v. GuLBANSI Кокв, 1 P.L, Єтє 





———— 88. 157, 1З8—Тепатсу on sufferance, 
Section 188 of the Bengal Tenancy Act applies 
only to-cases of landlords. It has no application to 
suits for ejectment of trespassers, 
There is no such thing as tenancy on sufferance 
C REAJUDDIN v. ABDUL JOBBAR 
504 
See LANDLORD AND 
126 





S. 159, object of. 
TENANT 


Berar Inam RuleS—Inam estates in Berar— 
Devolution—Enfranchisement, E 
The devolution and incidents of an inam estate in 
Berar are regulated by the Berar Inam Rules subject 
entirely to -the sanad or certificate or other docu- 
ments evidencing the special terms of the grant in 
a particular, cage, 5 : 


The mere fact-that some portion of the revenue 


` which was being paid previous tothe inam enquiry 


was continued to be paid would not show that the 


' jagir had been enfranchised and that іё Бай become 


> 


“a free-hold N KrisHnarao v. NILKANTH, (1922): A. 


R. (N.) 52; 18 NLL R 163 800 

Bombay District Municipal Ас GH 

. OF 1901),:S.GG—Public Works Committee, 
order of, General Body, cancellation by. 

' An order-by the Publio Works Committee of: Muni- 
cipality made under section 96 of the Bombay District 
Municipal -Aot,‘can be cancelled or revoked by the 
General Body:of'the Municipality either of its own 
motion or'on the application of a-person ‘injuriousl¥ 
affected thereby. А s 
"Per Shah, J —Such a power as the foregoing exists 
n a Municipality, but its exercise is subject to the 
qualification that ‘the cancellation or revocation is 
otherwisa consistent with section 96 of the Bombay 
District Municipal Aot, В Мул Taresovan SEVAK 
x, рлкоћ MUNICIPALITY, 24 Bon. L Е. 178; 46 B. 668; 
(1922) А, T. B. (B.) 247 Я 2 T 
Bombay Pleaders Act (XVII of 

1920:, S. 10 (3), whether ezshaustive, ^ ` 

‘Section 10 (3) of the Bombay Pleaders Actis not 
exhaustive. Where a Pleader ‘files a vakalutnagna 
at the original hearing of a proceeding, it is not 


Récosiüryfor him to obtain a fresh vakalatnama for 
the purpose.of an application to set aside ames parte : 


INDIAN GASES,  . .— 


+. she is 


* C (92$ 


° e 
‘Bombay Pleaders Act—concld: 


decree, B BacmunAr Jonan v. Ївйїнїм sax; 24 
Rom. L, R.7441 (922) A. I. B. (B) .07 169 
Bond -—Consideratin —Presumption—Onus, 
In’ the саве of the,execution of a money-bond, 
there is:no presumption that consideration passed, 
and wher consideration is denied, it’ must be 
affirmatively proved'and the onusis not upon the 
executor to prove its ‘absence, But where both 
parties go into evidence, the question of onus 
disappears, О MUHAMMAD ANWAR KHAN v. JHANDA 
Sinan, 9 O, L.J. 404; 25 О. 0.237; (1922; A. Т. Ri 
(0. 271 - . 888 
-- » Buit for cancellation of, by minor—Return of 
' consideration-—Discretion of Court—Decree, form of 
—Specific Relief Act (I of 1877), 8 41, а 
Where в minor. sues for the cancellation of а 
money-bond entered into by him, the ‹ ourt has full 
discretion to order the minor ‘to.return the money 
he might have received under the rame. An import- 
ant element to take into account in exercising that: 
discretion is the knowledge’ by thé defendant of the 





6 ` minority of the plaintiff, 


Where in a suit for cancellation of a simple money- 

- bond on the ground that it was executed when the 
plaintiff was э minor, the Court finds for the plaintiff 
and algo that there was consideration for the bond, 
a decree directing cancellation of the bond and 
‘declaring the’ defendant’s right. to recover the 
amount of the bond from the plaintiff's property, 
though unusual, is not improper.” © MUHAMMAD 
Anwar KHAN v. JHANDA SINGH, (1922) A. I. В, 10) 
271; 9 O. L. J. 404; 25 О. О. 287 888 


Burmese Buddhist  Lawc-Divorce—: 
Cruelty not proved — Wife, right-of, to obtain divorce. 
Under the Burmese Buddhist Law, where legal 

cruelty is not established against a husband, but 

itis shown that he has®not treated his wife well, 
entitled to -obtain a divorce on condition 

. of. surrendering all the joint property of the marriage 

and paying the coats of the litigation even 

though her husband does not consent. -L В МА 

Turin Mya v. Maune Tun Hua, 11 L. B. R. 885 S80 


Calcutta Municipal Act (П or 
7 1899)—OCorporation— Power to acquire “land 
— "Public purpose," whether includes Dharamsala ` 
for housing pilgrims. Я 
"The Calcutta Corporation have ithe power to 
acquire land which may, in their opinion, be needed 
for carrying out any of the purposes of the Munici- 
pal Act. ae E 
A Dharamsala, with proper sanitary ‘and other 
«suitable accommodation, to meet the -needs- of 
pilgrims and visitors and for the prevention of danger 
and disease is pot excluded from the term "public 
purpose” P AMULYA OUANDRA BANERJEA v. 
CORPORATION oF CALCUTTA, „16 L. W. 673; 43 M. L. J. 
654; (1922) A. I, Е. (P. C. 338; 49'0. 838; 27 О... 
Nz175;21 A. L. Л, 27; 37 О. L, 3, 67 114 


9 Calcutta Rent Act (IH of 4920), 


“Sa 2 (e)—Part of hut, weetheP“ premises.” сс ~ 
_ A part of a hut is not covared ‘by the detinition оѓ 
“preraises” in “section 2 (e) of the Ualeutta Kent Act; 
‘at. application, therefore, under that Act for fixing'a 
Standard rent in respect of а portion ‘of a “hut 
‘cannot “be maintained, ' C Rax Gora м Karwan v 

^GurrrSusAW- ~~ -> у 7127996 


АУ 
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SS., 2. (1), I ]—Monthly tenant paying 
insufficient sum to Rent Qontroller-—8. 11, appli- 
cation of. . А 
The Calcutta Rent Act gives to a mere monthly, 

tenant considerable fixity of tenure upon a con- 
‘dition, namely, that he is ‘a rent-paying tenant 
and nót a defaulting tenant, 

Where a tenant purporting to act, butnot correctly, 
under section 2 sub-section ı L; of the Calcutta Kent 
Act, pays an insufficient rent into the hands of the 
Rent Controller, he ia not a person who is entitled to 

. the benefit'of the provisions of section 11 of the Act. 

C Coney v. Ноттікакв, 49 О. 888; (1922) А. La 





(C.) 850 ; 
———— S. ЇЇ (4)—Deposit of rent with Rent 
Controller, validity of—Offer and réfusal every month 

tf necessary, К 
When the relations between the landlord and 
tenant are such that the landlord refuses to' accept 
the rent, itis not necessary thatthe tenant should 
- go through the formality of offering the rent every 
month to his landlord and of obtaining every month 
& refusal from him before he is entitled to pay the 
rent to the Rent Controller under section’ !l (4! of 
the Caloutta Rent Aot. The tenant is justified in. 
paying thé rent to the Controller month by month 
once there has been a refusal by the landlord to 
` accept it. © Ruxgas Онамр v. D'Oguz, 26 O W. 
^, N. 499; (1923) A.J, B. (C) 223 i 63 
Cause of action —Damages, suit for, against 
^ unsuccessful plaintiff, when lies -Civil Procedure 
Code (Act V of 1908), s. 144 (-), (2), application of. 
Where the institution of a civil suit involves as 
& necessary. consequence an injury to the prop- 
‘erty of the‘ party sued, which cannot be com- 
‘pensated by the grant of costa in tho action, a suit 
for damages lies against the party instituting the 
. suit. Section 144 (2 of the "ode of Civil Procedure 
is no bar to such a suit’ because where restitution 
cannot be obtained-by application under sub-section 
1) there is no bar to the institution of a regular 
suit. А AsJUN бткен v PARBATI, 20 A. u. J. 638; 
(1922) A, T Е. А) 465; 4V A. 687 . . 173 


"€. P. General Clauses Act (1 «of 
1914), S. 8. See О. P. Lann REVENUE Аст 
(11 or 19 7)s 60 i 527 
C.. P. Land Revenue Act (XVIII of 
1881), S. 735—Pillage cess, levy of, sanchoned 
' by Board of Revenie—-Rate of cess, whether requires 
sanction——Landlord, power of, to recover. 

_ Where the Board of Revenue has sanotioned ‘the 
levy of a village cess under section 76 of the Central 
Provinces Land Revenue Act, it iq not necessary that 
the rate dt which such ceas is leviable should also 
` receive the sanction of the Board, t$ entitle a land. 
lord to recover it by meang of a suit. Pat 
"RakHYAPAL Вілен о LAL Big,Sursopay SixaH Deo, 
01922, A. I R. > PAT) 839; 1 PAT. 83 672 
C. Р. Land Revenue Act (Il of (917), 

` S. 160—à8wuit. for agricijtural.. profits —Limita- 

* tion —O. P. "General Clauseg Act (I of 1914), s. 8. 
By virtue of seotion 12 (1 of the Limitation Act 
“or section ^ of the U. P. General Clauses Act, and 
Weoction 160 of the C, P. Land Ravenue Act, the period 
“of limitation for'a suit for һә profits of an agri- 
5 -gultaral Year is not three years, but threa years and 


GENERAL INDEX, ©. А 


. and unenforceable, 


ao 


C. P. Land Revenue Act, 1917—ooncia, 


‘oneday. N NARAYAN PATEL ®, ABDUL Ganz, (1922) 
527 


A, T. В. (N.) 201 

C. P. Tenancy Act (XI of 1898), s. 45 
(5)— Sir land, lease of—1Loss of proprietary righi— 
Lessee,'status of. 


D. granted P, а lease of his sir land for five years 
ending April 1917; subsequently, on the” Inth 


_ September 1918, he granted another lease for eleven 
` years.to come into operation on the expiry of: the 


first lease. In 1914 D. lost his proprietary rights, 
but P. continued in'possession, till the expiry of the 
first lease, and then brought the present suit for 
possession оп the basis of the lgase of 1918: 

Held, that as-upon the loss of his proprietary 
rights in ‘914 D, became an ocoupanoy tenant, section 
45 (5) of the О. P. Tenancy Aot did not apply; that 
P. became a sub-fenant under D. and not an ordinary 
tenant of the sir land, and that the lease being for 
occupancy land which'’ was to take effect subse- 
quently to the loss of proprietary rights, was invalid 
М LAXAMICHAND v, BAJIRAO 


870 


S. 46 (1)—"Occupied,” meaning of— 
Common 'ancestor occupying only portion of holding 
—Collaterals, whether can succeed. 

А. was an occupancy tenant ofa holding of 28 acres, 





` out of which 6'6 acres passed to one of ‘his sons, 8. 


The latter subsequently acquired 7:19 acres and thua 
became a tenant of 18°26 acres of land. After hig 
death his widow succeeded him. After her death 
certain collaterals of S. descended from A. Бу 
another son claimed the holding and the question was 
whether the common ancestor 4; had “occupied” the 
holding within the meaning of section 45 of the 
Tenancy Act. The Trial Court declared the collater- 
als entitled to 6:6 acres of the holding which formed 
part of the holding of 28 acres left by А. On second 
appeal by the landlord who urged that the осопрапоу 
had lapsed to him fdr want of heirs: 

Held, (1) that, in the first place, after the partition 
among the sons of A, the O acres taken by: 8. 
formed a new tenancy, and consequently the holding 
as in the hands of 9. was not the same as that ocou- 
pied by А; < 

(2) that in the second, when S. took a fresh 
Jease from the landlord of the additional 7 19 acres 
that he himself acquired, the entire holding of 13'25 
acres became a new holding different from the pre. 
vious one of 6'6 acres; 

(34 that, therefore, the collaterals were not. 
entitled. to succeed. to any part of the holding 
left by the widow, М№М`Зонмвічан v. THAKUBRAM, 18 
N. L. R. 48; (1922) A.I R (N.) 21 359 


Charitable and Religious Trasts 
. Act (XIV Of 1320), Ss. 10, 1 1—scheme 
suit —Or der directing payment of specific sum, legality 
"of — Baecution of order—OwWil Procedure Code (Act 
V of i908), ss. 11б, 145—Security for costs — 
Execution against surety—Order directing deposit— 
Revision. . P 4 

The. option of furnishing seóurity or making a 
deposit gader section 10 of Aob XIV of 192) rasta 
with the defendant. The Court can order that he 
may do one of these two things but it cannot specify 


^ 


which he is to do. E 
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Charitable and Religious Trusts 
“3 Act—coneld,. С. | 
is" Under section +0 of Act? XIV. of 1820 a defendant 
“ean be directed to furnish security or to pay а sum 
of money ovt of money in his hands as trustee. He 
, cannot be required со pay any money out of his own 
pocket, ` 
= The security under section 10 of Act XLV of 1920 
‘relates to the expenditure actnally incurred or likely 
‘to be incurred by the plaintiff in prosecuting a suit 
„dnd. a Court cannot direct. payment of this expen- 
* dituro otherwise than.in accordance with that seotior, 
and, therefore, when security is furnished, the order 
relating :to it is complied with and the Court is not 
“competent to order execution against the surety. 
But where security for cogts of a suit has been taken, 
‘the Court is quite competent to order execution 
«against the surety under section 145 of the Code of 
.Civil Procedure” . | 
* An order of & District Judge directing a defend. 
ant to deposit g certain sum under. section 10 of 
-Act XIV of. 1920'is open tò revision by a High Court. 
. L Kirpan 8тхенъ. NARINJAN SINGH 658 
- Chota Nagpur Tenancy Act (Beng. 
Act Viof 1908), s. 177, applicability of 
—Rent.suii—Tenant pleading right to receive rant 
. dn third person. ‘ 


hte Ал ' 


Where, in&'renb-suit, the tenant alleges payment 


. Љо some third person, he mast, to attract the provi. 
gions of section 177 of the Chote Nagpur Tenancy 
Act, establish that the right to receive payment was 

claimed by or on behalf of the third person. A mere 

_allegatibn to the effect that that third person was 


entitled to receive payment would not bring the : 


. section into operation. Pat BALKI TALV SURENDRA 
-Матн, 1 Par. 955: (1922) A. I. В..Рат) +0 85% 


Choukidari Chakran lan d— Resumpticn 
-- by Government — Interest created inland by chouki- 
dar,’ whether terminated. : 

1? choukidari chakran lands are resumed by 
-Government and-are settled with a Zemindar, all 
rights created in such lands by the chowkider in 
favour of third parties come to an end, although 
“if в -transfer was made by the Zemindar before 
the resumption the transferee becomes entitled to 
the benefits of the settlement with the Zemindar. 
"X SATYENDRA NATH BANERJEE V. KRISHNASAKHA KAR 
86 O. Lid. 185: 1192-) A. L R^ (C.) 193 7 
Civil Procedure Code (Act V of 

1908), S. 2 (I1)—Legal rvepresentative— 

' Ximecuisóm sale——Pevson in possession cf dgceased 

judgment-debtor's property. uar А 
‚Хе person in possession of a deceased judgment. 
debtor's property which is sought to be sold in 
execution of a decree, is his legal representative 
according tothe definition in seotion 2 (11, of the 
Code ‘of Civil Procedure and an execution levied 
agdinst him is propdt.. 42 Kusum BANDHU ev, 
FAMDAYAL 179 
> SS. 10, i i S— Provincial Small Causa 

Courts Act (IX cf 15512, s. 26— Order staying pro- 

ceedings—Revision,. 

Quiere: — Whether a revision -lies against an order 
staying a suit? . ° | 

ln this case, however, the High Conrt being cf 
opinion that tke order saying the suit hed been 
jm properly made, while rejecting the petition for 





INDIAN CASES; 


| [1909 
° i , Є? 
Civil Procedure Code— 1908-—-costa- 


revision suggested to the 1оуећ fourt the desir- 
ability of re-considgring its order upon proper appli- 
cation being made to it and of proceeding with the 
trial of the suit. L,-MEna Ram v. Rixsi KxsH, 48 
P. W. В, 3922: (1922! A. I. R (L.) 69 EN 
———® S. 1 1 — ies judicata— Former suit agaist 

defendant ın individual capacity—Subsequent swit 

in representatite capacity whether barred, ^s 

Where a personis impleaded as a defendant ina 
former suit in his individual capacity and iu a sub- 
sequent suit, in respect of the same subject-matter 
he is proceeded against in his representative capa- 
city, the rule of resjudicata does nob apply L 
Sita Raw v. GHANNO 528 


———— SS. ! i, G2—Scheme 
deciding question of hereditary 
judicata, 

A decision in a suit between parties in their 
individual capacity as to the hereditary trasteeship 
of a temple will not operate as res judicata in a 
subsequent representative suit brought under the 


suit-—Prior. suit 
trusteeship—TKes 


- provisions of section 92, Civil Procedure Code. М 


Gory МАТАВАЈА Онкүтү v. RAJAMMAT, 16 L, W, 199; 
(1922) M, W N.434;2 M. L. T. 125; 43 M. D, J. 4:8: 
(1922) A, I R.M.) 394 ` 15 


——— 5. 11,0. H, r. 2,0. XXXIV, r. 1 
-—Mortjages, two, tn favour of, same mersone— Suit . 
on subsequent mortgage, whether barsesuit on prior 
morlgage, z 
‚А person who holds two mortgages on Ње same 

property is not debarred from saing on the earlier 

mortsage merely by reason of his having already 
sued and obtained п decree on the later mortgage. 

L B МА Myire Barma, )0 L, В R 369 897 

— —- 8. 11, Expl. IV—Rəs jađicata 
ойы Jamily buséness-—Decree, ex parte, against 
manager of joint family—Suit by other members 
to avoid judgment, whether maintainable. 

A person obtained an ew parte decree against the 
managers of a Hindu joint family business and- 
in execution thereof attached a part of the property 
of the firm. Some of the other members of the 
Jojnt family brought the present suit for a declaga- 
tion that they were nob bound by the decree or the 
ground that the agreement on which the suit was 
based was а wagering agreement aud contrary {o 
publie policy : ES 

Heid, that the plaintiffs, being represented by. the 
managers, must be deemed to have been defendants 
in the previous snit and as the plea ' they were 
now taking could have been taken by the managers 
in the previous suit, the present suit was barréd 
by the rule of res judicata, . 

Obiter —Had the plea been of such a nature as could 
not have been taken Ey tho managers in the previous 
suit, ав, for instanoe, that the managers did mob 
consult their interest or were guilty of ‘culpable 
negligence in not defending the suit properly, the 
position would have been diiferent `L BAM RATTAN. 
v. Новковн Roy.Cunea Mfr, 43 Р. 1. В 1922 783 
S. 11. Expl. Vi—Declaratory suit by 
d presumptive reversioner— Decision, binding effect 

of. К А 

If a declaratory suit ів br ought by the next pre. 
sumptive reversione» to protect an interest common 
to the entire’ reversionary body, the decision, j : 


` ' 
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obtained after fair contest, must necessarily bind 
ll réversioners and it is not open to the reversioner 
who may happen to be entitled, when the succession 
opens, to claim ‘to'have the matter re-agitated. 
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О Naezsua& Samar v Mata Prasan, 9 О L, J. ЎАР. 


95 О. С. E9,. 922 A.I R: O} 2-6 720 
——— 8, 13. See Limitation Act (IX бЕ 1905), 
Scu, I, Авт, 182 (5) 93 
= S. 20.(C) — Goods sent to agent for sale — 
: wit lo.recover price of goods sold—Place of 
, SUING, И кл. ` 
‚ Plaintiffs, a firm carrying on business at Sialkot, 

. sent certain goods for sale to defendants, a firm 
dealing as commission agents at Calcutta. The 
agreement between the parties was that the defend- 
ant, firm would remit the sale-proceeds to the 
plaintiffs at Sialkot after deducting their commis- 
sion and “miscellaneous expeuses 


- 
a 





, Sialkot It was objected that the. Sialkot Courts 
. had по jurisdiction to entertain the suit: 

Héld, that inasmuch ‘as the sale-proceeds were 
payable at Sialkot-the cause of action arose in part at 
Sialkot and that, therefore, the Sialkot Courts had 
jurisdiction to entertain the suit L Lan SINGH v. 


Plaintiffs sued . 
deféndants for recovery of the sale-proceeds at- 


"Pn Нал Kapm Bakusu AND HAZIR .BAKESH, + І, ' 
424 


L. 7.409; (1922) A. I. В. (0.) 36 ' 


—а——. SS. 22, 23—Transfer of case—Duty of 
Court—Conveniencée— Discretion, i 
In dealing with an application for transfer under 
sections 22 and 2% of the (ivil Freecdure Code, 
the Court has, in each:case, to seo whether there are 
good grounds for exercising its discretion to make 
an order of transfer. Mere inconvenience is not a 
ground for making. such an order, ав the plaintiff 
, has a right to choose his own forum. 
Where the trial of a su' in a Court other than 


that in which it is instituted will:conduce to the- 


convenience and interest of both parties, and will 
save much unnecessary expense to the defendant, the 
Court will о дег the suit to be transferred. 
-' Mero delay in applying for a transfer, which in 
no way prejudices the plaintiff, is no bar to the enter- 
tainment ‘of an application for transfer, L Влмл 
Das v. Fiku Brig LAL-JaGAN NATH ` 239 
55. 22, 23 (3), 151—Transfer to 
Original Side of High Court-- Grounds Jor transfer 
— Convenience. ` 
Sections 2? and 28 of the’ Civil Pyocedure Code 
deal with cases where a parte to a suit instituted in 
‘a Court subordinate to an Appellate Court wishes to 
secure the transfer of the suit to another Court 
subordinate either to the rame Appellate ‘,ourt or to 
the same High Court op to anotħer High Court. They 
"+ do not provide for a case where ётапвѓег to the 
Original Side of a High Court from a Court subordi- 
pak to another Uigh Courtais desired, » 
^ The right of a plaint#f to institu'e a suit in ө 
‘Court in which thelaw permits him to sue should nob 
be interfered with by the High Court in exercise of its 
‘extraordinary jurisdiction unless the suit is brought 
"in bad faith for the purptge of working injustice . to 
which the defendant~ would not be subjected if the 
' -suit were brought in another competent Court. 
‘She mere fact ihat it would be convenient toa 
defendant to haye the action tried ‘in another Court 
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ds no sufficient reason for a High Court to force the 
plaintiff summarily out of & Court in which ‘he is 
entitled legally to sue and to deprive him of the 
sum expended by him on Court-fees in a proceeding 
for which there is no provision in the Code of Civil 
Procedure and: by the application of inherent powers 
nob utilisede in practice except for the purpose of 
preventing or remedying grave abuse. ka- RAGJI 
Soonzt & Co. ов Bompay v. Kanu Mat-Suort MAL & 
Со. от AMRITSAR 772 


S. 24—Transfer of case — Convenience and 
- _ expense, balance of. 
_ Although a plaintiff has an undoubted right to 
institute his suit in any Court which has jurisdiction, 
yet ifthe defendant can show that there is a clear 
balance of advantage in the way of convenience and 
expense, he is entitled to have the case transferred. 
О Narinpra Віквам 217 Sram v Sueo RATAN 
Kuar, о О 1. 7. 418,4 U, P. L. В. (0) 112; (19 8) 
A.LR.(0)30 , | 717 
S. 24 (&)—Suit inalituted in Court 
- vested with Small Cause Court powers— Transfer 
to Court not so vested—Nature, if changed —-Appeal. 
- А guib instituted in a Court of Small Causes and 
transferred later on to a Court nobinvested with 
such powers remains liable to all the incidents of a 
Small Cause Court suit and no appeal lies from the 
decision of the court to which it was transferred. 
For the purposes of section 24 (!) of the Civil 
Procedure Code no distinction oan be made between 
a Court of Small Causes constituted under the 
Provincial Small “Cause Courts Act and one simply 
vested with the jurisdiction of a fourt of Small 
Causes. Pat Buacwan Das v. Kuesnwar Lat, 1 
Par. 696; (:922) A. I. R. (Par) 49; 4 P.L. T. 759; 
l P. L. R. 186 681 
S. 47—Question relating to execution— 
Tjmali or joint estate— Decree jor possession of certain 
respective shares Subsequent partition — Етесићот of 
decree in. respect of substituted shares. E 
A decree, though for possession of certain res- 
pective shares ina joint estate, may be executed in 
respect of the substituted shares on a subsequent 
partition of the estate without an application for 
amendment ofthe decree being made to the Court 
which passed it, Enquiry as to what are such sdb- 
stituted shares is.a question arising within the 
meaning of section: 47 of the Code of Civil Procedure, 
between the parties and relates to the execution and 
satsifaction of the decree. P С BAIJNATH GOENKA 
о. RAVANESRWAR PRASAD SINGH, 1. Par 378; (1922) 
‘ACT, Е. (Р.С) 54; 20 A, L. J, 6503 31 M. L, T 48; 26 
eC. D. J, 1:48 M. L. J. 124; (1922) M. W. №. 416: 16 
L. W. 128,8 Р. D. T. 647; 26 С. W. N. 903; 24 Bow. 
L. R. 974; 9 О. & A, L. В. (P; C.) 98 &0 


S. GO—Crops grown by heir of tenant— 
Attachment and sale. E 
The crops grown on a9 tenancy by the heir of & 
deceased tenant after his death cannot be вала to be 
the latter’s crops and cannot as such he liable to 
` attachment apr? salein the hands of the heir under 
section 60 of the Civil Procedure Code. i, ABDUL 
Аллар. SaRAB DYAL 5 520 


s. G4—Execution of decree — Altac hmen 
—Transfer by judgment-debtor— Transferee, claim 
. * 














D 
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against, whether confined to oreditors attaching before 

transfer, ` 

When an attachment has been levied on property 
in execution of a decree, then any attempt by the 
judgment-debtor to deal thereafter with the property 
must be considered as contrary to the attachment, 
and a transferee or mortgagee must ‘be considered 
as taking.the transfer or mortgage, subject to all 
claima which could be made against the property 
attached, which by the law are not confined to claims 
of creditors attaching before the transfer, but will 


` INDIAN OASES.  . ч. 


also include the claims of any other execution - 


creditors who may apply for execution before the 
assets arerealised, Ab CHUNILAL DEVAJIv, KARAM- 
OHAND SHRICHAND, 24 Bom. L. R. 364; (1922) A. I. В. 
(B.) 241; 46 B. 895 i І I 
' S. 64, О. XXI, r. G3-— Attachment 

• and sale of debt—Auction-purchaser, right of – Claim 

petition — Attachment released —Swuit under О. XXI, 

т. 6: —B8uit. decreed—Revival of attachment—Pay- 

ment under order of release, validity of. 

The purchaser of a bond at a Court sale in execu- 
tion of decree is prima facie entitled to recover 
only the amount due on the date of his purchase. 

"The release from. attachment on a claim being 
allowed is only provisional, and is subject to the 
result of a suit which is brought under О. ХХІ, r. 
6%, of the Civil Procedure Code; if the suit succeeds, 
the attachment is revived from the beginning against 
all parties to the suit, whether or not .they were 
parties to the claim proceedings, and the order 
of.release is cancelled: any payment, therefore, made 
under that order becomes void by virtue of section 
64 of the Code. . Mi Anrmarya liEGADE v. MANJAIYA 
Suerry, 14 L, W. 371: (1943) M. W. N. 649; 41 М L. 
J, 893; 45 M. 84; (1922) A. ILR (M.) 176 642 
——-—— S. GG-—Bensmi transaction— Payment to 

*`- benamidar, effect of. 

A benamidar is entitled to sue in his own name aa 
regards simple bonds and аз regards mortgage- 
debts, and the real owner need not be made a party, 
Payment to a benamidar, therefore, in discharge of a 
simple-money bond will bind the owner, if it was 
made without notice and objection by him. The 
fact.that the obligee of the bond had knowledge that 
the transaction was benami would not affect the 
validity of the payment. WI AwTHaivA HEGADE v. 
MANJAIYA SHETTY, 14]. W. 371; (1921) M. W. N. 
642, 41 M, L. J. 893; 45 M, £4; (1922) А, I. R.(M. 176 

i 642 

SS. 7S—Rateable distribution of assets— 
Decree-holder obtaining decree after. but attaching 
assets before, realisation, rights of[—Refund of assets 

—Buit, if necessary. 

-In the case of assets held by a Court, where a 
decree-holder obtains his decree after the realisation 
of the same, he is not, under section 43 of the ( ivil 
Procedure Code, entitled tg share in rateable disiri- 








bution even though he may have actually attached ' 


the assets before judgment, 

Where assets of a judgment-debtor held by ihe 
Court are paid to a wrong person, he cannot be com. 
pelled to refund them at the instance oí the person 
entitled without a suit being brought in accomlance 
_ with section 78 of the Civil Procedure Code. Ra 

“Kanna Mau-Brnagsi раз v, Kanna Mar-NaTnu Mar, 
40 P. I. R. 1922 e : I8 


{1999 
Civil Procedure Code—1908—contd, _ 


SS. 72, 151,0. XX) rr. 58-63, 
O. XXXV lil, P. &—Provincial Insolvency Act 
(III of \907),5з, 16 2) (a), 84 (1) — Official Receivers 
application to raise attachment made prior to ad. 
judication-- Application, refusal of—Suit to set aside 
order-* Limitation applicable— Limitation Act (IX of 
1908), Sch, I, Arts 11, 12, 120. 

An application by, an Official Receiver to release 
certain properties from attachment made prior to 
adjudication atthe instance of a oreditor, is not a 
claim petition which falls within the class of claims 
dealt with by O. XXI, rr. 58-63, and O XXXVIII, 
r. 8 of the Civil Procedure Code, noris it an applica. . 
tion for rateable distribution under section ^*, and 
should be dealt with by the Court under its inherent 
powers under section 161 of the Civil Procedure 
Code. 

Where property is attached before judgment, and 
the judgment-debtor is adjudged insolvent after 
judgment, it is not open to the Official Keceiver to 
attack the attachment as being invalid or improper 
on the date -when it was effected. He is only 
entitled to plead under section #4, clause () and 
section 16, clause 2 (a) of the Prcvincial Tntol. 
vency Act, III of ‘907, that the decree-holder’s right 
to proceed in execution against the attached prop- 
erty had come to an end on the date of the order 
of adjudication with effect from which date ¢he 
property vests in the Official Receiver,’ зра where 
his application is disallowed, the period of limitation 
within which .a suit must be brought to set aside 
such order is that prescribed by Art. 1:0, of Sch, I 
to the Limitation Act Neither Arb 11 nor Art 13 
of Њаё Веһейше has any application to such a suit, 
Wi BALAKRISHNA MENON о. RANGAN PaTTAR, 41 
М, 1, J. 8*4 141. ^. 884; (192 ) М. W. М, 776; 80 
М L.T.77,45 M. 70; (822) А I. R. (М.) 189 326 


s. 89, O. XXIII, r. З. 
TION PENDING SUIT WITHOUT 
Court 








See ARBITRA- 
INTERVENTION (OF 
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S. 92, scope of —Suit by trustee against co- 
trustee jor accownts—Sanction, if necessary. 

A plaintiff suing as a trustee is not precluded, by e 
reason of the absence of the sanction referred to in * 
section 92 of the Civil Procedure Code, from obtain- 
ing a decree for an account against his co-trustee. 

The addition of sub-section 12) to section 92 of 
Act V of 19:8 тав intended, not to alter, but to make 
explicit the law as statgd in sub-section (1) and aec- 
моц 159 of the previous Code Act XIV of 15852; and 
the law so ‘stated did not affect the right of trustees, @ 
аз opposed to beneficiaries, to gue co-trustees in 
discharge of their duties to the trust. - 

Per Kumargswamt Sastri,'J. Section 92, Civil 
Procedure Code, if only intended to govern suits by 
‘the public or by the e Advocate-General for the 
vindication of the nghtsef the public in charitable 
trusts. ‘The Legislature did not intend to enlarge 
the scope of the section by taking away private 
rights of action, A érustfe has against his 
co-trustee rights which аже personal and quite dis- 
tinct from the rights of the general public to require 
that public charities are properly performed 
and in а suit by him against а cotrustee the 





. sanction of the Advocate General or the joinder of 


another person who hag no interest in the quarrel 


2 


` 45 М.118 


SU А " na 
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between thd trustees is unnecessary. To attract 


the application of section 92 two conditions have to 3 


be, satisfied, (1) the suit should be one for the vindi- 
cation of the rights of the general public in the 
charitable.trust, and (2: the relief should be all or 
any of the reliefs enumerated in clauses (a) to (h) 
of sub.seoton.(!1). М APPANNA Poricua v. NARA- 
SINGA Poricua, 41.M.L: J. 608; (1921) M, W N. 833; 
16 L W.18; 80 M, L. T. 1; (1922) A. I R, (M) 17: 
Р 304 
—— S. OZ —8uit against trustee de ^ son tort, 
aphether lies. . 
A suit under section 92 of the Civil Procedure 
Osde will lie against a trustee de son tort; in other 





words, against a porsoa who without title chooses to . 


take upon himself the character of a trustee. A 
‘Bam BILAS v. Nitya NaND; 44 A, 652; (1922) A, I В, 
(А ) 642; 31A. L. J 105 ^ — .. 999 
S. 92, О. 1, г. 8. See Pustic Paru. 
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-—— S; 95- Temporary — injunction —Buit to 
recover compensation — Malíce, proof of. 
.Clause42' of section 95-of the Civil Procedure 


Code makes it clear that the Legislature has for the- 


` purposes.of an action for tort placed an injunction in 
the same class with arrest and attachment, Thero. 
fore, а suit to recover compensation for loss caused 
the plaintiff as the result of an injunction obtained 

' by the defendant is competent. 
- Tt is not necessary for the plaintiff in such a suit 
to prove that the defendant acted maliciously or 


. without probable cause. 
Malice can, however, be properly inferred on proof , 


that thére were no sufficient grounds for the applica. 
tion for the injunction and that the plaintiff hag 
sustained some substantjal injury, L Evans v. 
Автнов Minox, 45 P, L. R.1922; (1922) A. I. R. (U) 
393- Р i : 52 
= 5. 102. 


See PRovINCIAL.SMALL CAUSE 
Courts Аст, 1687, Scu. IT, Ант, 35 431 


— S. 102, О. XLI, r. Ж 2—Cross-objec- 
' tions aguinst co-respondent. ' 
‘Under the provisions of О XLI, г. 2?, of he Civil 
Procedure Code, a respondent is entitled to file a 
memorandum of cross-objeotions against another 
respondent. L Cuassu v Quran Diy, (1923) A, TR. 
~ (L.) 89; &L. L, 1. 92 Р | 330 
— ss. 104; 107, О. XLI, r. 23— 
‘Preliminary point, meaning -of—Remand, order 
of. > i 
The expression [preliminary point’ in 0. XLI, r. 











23; Civil Procedure Code, means any point, whether" 
of, law or fact, the, decisioh of which avoids the, 


necessity for the full heaving of th® suit aud is not 
restricted to points which are strictly independent pf 
the merits. . s j 

Where a cage is remanded by an Appellate Court? 


on a preliminary point as interpreted above, an 


appeal lies. against such, order of remand:  , ,, 
The Tria] Court having*held that the true construc- 
tion of è: service. amd 

admit evidence of the consideration or of perform. 
ance of services therefor, the caso, wag remanded. 
onappeal for reception of such evidence. 7А gainst 
that.orderof remand.ad appeal wus preferred to the 


High Court ; 


GENERAL INDEX. 


SIO' 


was clear and refused to, 
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Held, (1) that the remand was on a preliminary 
point within the meafiing of О, XLI, т. 24, Civil Pro- 
cedure Code; 

(2. that an appeal lay against the order of remand, 

Per Schwabe, O. J —An Appellate Court has, under 
О. XLI, г, 22, Civil Procedure ‘tode, power to remand 
in almost every case where such a power is required. 

Per Coutts-Trotter, J —A ‘preliminary point’ moars 
а point which, when decided inthe way in which it 
is in fact decided, determines the result of the svit 
and discharges the Court from the duty of trying all 
or some of the other issues in the case ЙД 
MALAYATH  VEETIL RAMAN Nayar v KRISHNAN 
NAMBUDRIPAD, З M. L. Т. 208; 16 L. W. 465 «5 
M. L. J. 864; (1922) M. W. N. 589; 46 M. 900; ( 922) 
A. I, К, (М.) 505 . | ё25 


-~-— SS, 103 (a), 1 1O —Case sent bact for 
e-lrial— Appeal to His Majesty in Council —Pinal 
order, meaning of. 


- An order sending back a case to the trial Court 

for disposal according to law is not a final order 
within the meaning of section 109 ta) of the Civil 
Procedure Uode and із not ороп, as of right, to 
appeal to His.Majesty in - ouncil. 

Per Crump, J. —The word “final” in section 102 (a) 
of the Civil Frocedure : ode, is used in its ordi- 
nary sense and means an order which puts an 
end to the litigation between the parties or, at all 
events, disposes so substantially of the matters in 
issue between them as to leave merely subofdinate 
or ancillary matters for decision. B SHANKAR 
BnaRaTI v. NaRAsINHA BHARATI, 24 Bom, DL, В. p25; 
(1922) A. Y, R. (B) 888 £0 


— SS: 109 (c), I 1O-— Questions of general 
public or private importance—Incidental finding 
respecting larger extent than ilem in dispute— Plain. 
tifs right to.repudiate his plaint valuation 
In а case where there is nob involved any question 

the decision of which might result in a precedent 
governing numerous other cases or in which the 
right in dispute is notof great public or privato 
importance, leave to appeal to Ilis Majesty in 
Courcil ought not to be granted under sectioi*102 
(c). Civil Piecedure Code 
The question whether a decree involves indirectly 
a ciaim or question within the meaning of section 110 
(2) of the Civil Procedure Code must be decided with 
‘reference to the actual circumstances at the time 
and not to circumstances which are remote, and not 
in particular to a mere possibility that future guits 
as to allor part of the larger extent of the prop. 
erty alleged to be concerned, may be instituted at 





' gome future time. 


A mere incidental finding in a judgment in a case 
regarding a larger extent than the item in dispute, 
“would not render theSdecree or final order lnvclye 
indirectly any question regarding the larger extent. 

Where a plaintiff deliberately under-values his anit, 
he is not entitled to iepudiate the valuation he has 
already made cn the market-value and claim a 
re-ascertainment of bhe'market-value for purposes 
of Фп appeal to the Privy Council ЇЙ} ALAGAPPA 
OnuuTTY n, NACHIAPPAN, (6 L W 51 ; (1029) M, W.N, 
(6535 43 M L. T. 723) (1927) AT. B,(My 126; зі 
M. L. T. 336 ў NS 355 
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- S. I 1O— Appeal to Privy Council —Sut for 
sale on mortgage — Value of swit.— Method of valua- 
tion. 
Where ina suit for sale upon.a mortgage the 
plaintiff claims a definite’ ascertainable amount at 
the date of the filing of the plaint, together ewith 
interest pendente іме, and these amounts added to 
_the amount provided for in O. XXXIV, rr. 7? and 4 
of the ( ivil Procedure Code, exceed is. 70,000, the 
ease fuülfüls tho conditiong provided for by section 
‚ 110 of the Code, and leave to appeal to His Majesty 
in Council should be granted, А GAJADHAR MASTON 


v. AMBIKA Pratap, 29 A. L. J. 903; (1928) A T. R 
(A. 78 • ' 645 
——— S. 115. See Ruwanp 826 





S. Li 5—" Case," meaning of. 

.The*word “case” in section ға of the Civil Pro- 
cedure ode does not necessarily mean the whole 
ease, L Кіарлт SINGH v Narinzan кен 658 

S 15-—Hearing on merits refused by 

‘lower Court— Revision. 

'A High Court is entitled to interfere under section 
115 of the : ivil Procedure Code where the .ourb 
below has refused to heara party on the merits 
without just grounds В BacuuBai JHIRAD v. 
ТВВАН1М ізлк, 24 Вом. В 744; (i022) A I К. (В.) 
207 3 169 

S. 115—Joinder of more than опе claim— 

Order to elect to proceed with one—Revision. 

- Revision iscompetent under section 115 of the 
Civil Procedure ‘ode, fiom an oider giving a 
‘plaintiff the option to proceed with one of the two 
‘causes of action joined in his plaint М Amvwa- 
CHALAM : HETTYAR 2. АВОХА‹ НАТАМ CHETTYAR, 16: L. 
W. 175; (1922) М. W. N 453; 48 M. L. J. 218; (1922) 
А.Т, B, (Mo 435 p 968 
S. li5-Judiciak discretion, nature 0], 

misunderstood — Revision. 

Where a Subordinate Court not only has made а 
mistake in law but has entirely misunderstood the 
nature of the judicial discretion it was called upon 

' to exercise, the High Court will interfere in 1evision 
under section 115 of the !'ivil Procedure tode 

Мі Ѕнахмока Napanv ARUNACHALAM CHETTIAR, 
l4 L, W. 64:5; (19:1) M. W. М. 799; 42 M. L J. 97; ко 
M. L.T. 175 45 M. 194; (1922) A. IVR, (М) 332 

061 


— 





S. 115— Order refusing to ddjourn pend- 
ing suit— Revision. 

An order refusing to adjourn a pending suit is not 
one against which an application for revision lies? 
A COmakxHAN LAL v KANHAIYA Lat, 20 A. L. J, 
1007; (1923; А.І. R. 4. 118; 9 О & А.Т. В. (A) 
146 . 92i 
- S. 115—Revision—Other remedy open— 

Interference, ‘when justifiable, 

' A Court should not interfere in revision where 
another remedy is open to the aggrieved party and 
where no injustice or inconvenience would follow 
from the refuealto interfere. № Ramstv BALERIRHNA 
{9 
——— $S, 115—Written statement— Objection to 
valuation and Court-fee—Courl’s duty to go into sych 
objections. ` 

Where a defendant raiees an objection in his 

written statement that the eplaint has been very 





INDIAN OASES, 


. is used, 


.... [1928 
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grosaly undervalued and the.Court-fee hys not been* 
properly paid, it is the duty of the trial Court to 
frame an issue on the point and, if necessary, to 
call upon the defendant to furnish particulars 


VENKATACHALAM OHETTIAR V. KRISHNASWAMI THEVAN, ^ 


542° 
SS. 115, 145—Seourity for costs—Exe- : 


(1922) М. W, a. 692; (1928, А.І. В, iM 184 





oution against surety —Order directing deposit—. 


Revision. See CHARITABLE AND. Rexiciaus Trusts 
Act (XLV or 1920) ss. 10, 11 6 


ss. 115, 153—Order signed by Court 

—Inherent power to recall—Proper remedy. ' 

A Court has inherent power to recall an order, 
which has not been perfected, but it has no power.. 
to recallan order whivh has been perfected: that is 
to say, once the order has been signed by the Court 
there is no longer any power in a party to invite 
the Court to recall it Ifthe order is erroneous, the. 
proper remedy is to apply to the High Court under 
section 1!5 of the ivil Procedure, Code Pat 
Hino SINGH v. AHMED Hussain, (1922) A. 1. В. | PATT 
204 742 





——— S8. 115,0. XXVI, Pete Вее PUNTAB - 
417 


Courts Аст, 1918, 5.44 > 

s. 141, O. IX, r. 9, O. ХИП, r. 1 
(C)— Application to set aside dismissal of swit im 
default—— Application, dismissal of, in default-—Sub. 





sequent application io seb aside. dismissal of eappli- . 


cation, whether appealable 

V. here a suit is diamissed in default, and an appli- 
cation to set aside the order is also digmigsed in 
default, an order made ona subsequent application 
refusing to set aside the dismissal of the previous 
application, is not an order refusing to set aside the 
dismissal of a suit in default within the meaning of 
clause г} ofr. 1 of О. ХЇ1#Т of the Civil Procedure 
Code, the.suib having come to an end with the 
order dismissing it for default. Such an order is not 

open to appeal. . ; 

Section 14! of the Code of Civil Procedure cannot 
operate to give an appeal from an order not other- 
wise sppealable under О. XLIIL of the Code. `С 
Hara KOMAR Mirrer v. MURARI Monas Boss, 26 
С, b. 3. 184; 41922. A I R. (0) 572 1003 

: S. }44— Decree set aside after sale of judg. 

ment-debtors' property— Restoration to judgment- 

debtor—Duty of Court—Purchase-money, re-payment 
ої Condition 9precedent— Money paid optionally— 

Auction-purchaser, posit® of. 

Опе of the first and highest duties of a Court is to 
stake care that 15 does no injury to any of the 
suitors, and when the expression “she act of the Court” 
it does not mean merely the act of the 
primary Court of of any intermediate Conrt of Appeal 
it means the act of the Court as & whole from the 
lowest Court, which entertains jurisdiction over the 
matter up to the highest, “which finally disposes of 
the case. 

An auction-purchaser in an exgcution sale is en- 
titled to re-payment of the furchase-money paid into 
Court аз condition precedent to his handing over 
possession of the property to the judgment.debtor. 
But a payment made by the auction-purchaser to, 
clear off a bond charged on the property purchased 
by him without any order of the Court -cannot - be 





e 
* 


. 16, О. XXII, к. lO— Transfer of part of decree, 


' . “assignment” іп г. 10 
, ‘interest inter vivos'are included. in 
of .а 


~ . > 4 
. К 1 


Ya tx] 2, 
. H nod oe > | ШР] 21 
, CivirProcedure Сойе-1908- сопа. 
*made & condition: of restoration io the judgment. 
debtor. 5^ C Jar BERHAM v. Kupar Naru, (1022) 


А.Т. В. (P.'C,V209 4 P. 5L. T. 6t; 32 M. u T. 10; 
57 0 L. J. 351; 27 О. W. X, 582; 48M. L. 7,736 :278 


S i44 (1), (2) application of. - Sce 
CAUSE op ÁCTION ° 173 
ss. 146, 151, О. XXI, rr. 15, 





‚ validity oj—Part transferee of decree, rights of 
' Right to intervene in execution proceedings —Coniract 
Act (IX of 1872), ss. 28, 208— Decree, part transjer 
of— Agreement that transferor alone would carry 

. on execution, validity of—Agreement, revocation of 

—Appeol—Court erroneously acting under appeal- 

able provisicn of law. ME 

‘There is nothing in the. Civil Procedure Code to 

prohibit part transfers of decrees.. ' .' 

А part transferee of adecree is authorised by 
section 146 of the Civil Procedure Code to make 
applications in.exeoution. 

. Per Wallis, C. J—Although a part transferee of a 
`десгве does not expressly come within the words of 
‚ 0. XXT, r.. 15of the Civil Procedure Code he is 
much in the same position as a joint decree-holder, 
and the, Court can allow him to intervene in a pend- 
ing exeoution if the: executing decree-holder is not 
‚ -duly prosecuting the execution. ME 
° Per Spencer, J —The general provisions of section 
146, Civil Procedure Code, as well as the special pro- 
visions of О. XXII, r. 10 permit an assignee decree- 
‚ holder to continue a pending execution proceeding. 
` Although О, XXII is headed Death, Marriage 
‚апа “Insolvency of; Parties—the use of the word 
implies that transfers o 


There is no objection to the  assignee 
portion of a deoreeeto execute the decree on 
.behalf of himself and his’ co-decree-holder under 
r0, 0. XXII of the (ivil Procedure Code, pro- 

„vidad the Court, under section i5, imposes such 
‘terms for the conduct of the éxecution proceedings 
“as may be necessary for ithe protection of the 
interests of others, 
` distinction should be made between the institution 
_of execution proceedings and the continuation of 
‘such proceedings already begun by the assigno. 
which, are pending. : 

A stipulation in an agreement between the trans- 
.feror and transferee of a pari of a decree that 
-execution shall be carriqi on only by the transferor, 


and that he shall be at liberty to compromise the 2 


matter,ashe may think proper, amounts merely 
to the appointment of the transferor as the agent 
of,the transferee to realise the amount under the 
decree, and undér sections 28, and 203 of ‘the 


. ; Contract Act, the transferee fs at liberty to'revoke 


the authority so given, ¥ his interests are prejudicial. 
‘ly affected by th» act af the transferor. . 
' Рег Kumaraswami Sastri, J.— Where rights are con- 
, ferred by the sections of the Code of Civil Procedure 
and no provisio& isemade for s particular set of 
. facts, Courts ought Фо apply the provisions of the 
` rules which are nearest in point with such modifica. 
„tions аз may be necessary, and not refuse to dò so, 
onthe ground that the Legislature has not made 
provision fora particular саве, though ` within the 
genorality-of-a section of the Code, 5 


GENERAL-INDEX, ` ; 


and in this connection no - 
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There'is nothing in the Civil Procedure Code to 
prevent в transfgree of a parb of a decree from 
applying tothe Court to bring him on record in tho 
execution proceedings and allow him to execute. he 
deoree either along with or in substitution for the 
decree-holder. The words of section `46 which are 
very general do not prohibit this, and во long as 
there is nothing in O. XXI,rr. 5and 16 cutting 
down the right, section 151 will empower the tourt 
-to grunt relief by applying principles analogous to 
тг. {з and `6 and give him relief, even assuming 
that the rules would not in terms apply 

Although O. ХХИ, г. 10 does not &pply to execu- 
tion proceedings owing Фо the rule refer.ing to 
pending suits, there is. no reason why the princi- 
ple of that rule Should not be made applicable to 
transferee of decree pending execution proceedings, 

Per Wallis, C.J. and Kumaraswami Bastri J.—Where 
а Court расрогбз to act under an appealable provision 
of law, for instance, whore it dismisses, professing to 
act under О ХХІ, г 10 of the Civil "rocedure t'ode. 
an application by a part transferee of a decree to be 
made a party to execution proceedings started by his 
co-decree-hulder, an appeal lies, even though the 
Appellate Court may be of opinion that that provision 
of law had no application to the case.  ' 

An agreement restraining the transferee of part 
of a decree from applying for execution is void 
under section 28 of the Contract Act, and is, 
consequently, no bar to the entertainment of an 
‘application by the part transferee for execution of 
„һе decree. М Мотнган CHETTIAR v, * opp GOVINDA 

. Doss KRISHNA Doss, 41 M. L J 316; 14 L. W. 287; 
(1921) ММ, N. 49; -4 M. 919° 337 
—— — 8. 146, О. XXI, r. I6. rransjer of 

property during pendency of suit-— Erecution by 
iransferee, 

A transfer of property during the pendency of a 
suit does not entitle the purchaser to &pply for the 
execution of the decree, unless he has taken steps 
' to have hi8 name substituted in the suit in бле place 

of his vendor, 

Section 146 of the Civil Procedure Code, although 
: of general application, is subject to any spevial 

provision there may be in the Code, and r™1 of (), 
XXI, із a provision to which that section ig subject. 

Pat Тнлковт Gorm v. Мокнтвлв AHMED, (19 2) 

Par. 256; 8,P L, Т. 626; (192:) A. I, R. (Par) 563 
S. 151 —Inherent powers of TS i 

medying mistakes based on ignorance of facts, 

An order passed in ignorance of facta already 
before the Court, is entirely wrong. The Court 
should remedy its mistake by the use of tho power 
inherent init to prevent injustice which is men. 

‘tioned in section 151 of the Civil Procedure Code. 
Indeed, the Court not only has the power to remedy 
the mistake but ig bound to do so, and has no 
power to refrain from doing so. Section 151 of the 
Civil Procedure Code merely mentions, as already 

‚ existent, the duty of в Court of Justice which ia so 
obvious and fundamental that it is briefly describ. 
ed аз inherent and reminds the Courts that a too 
Шога! and artificial interpretation of the words of 
the Code is not meant and cannot be allowed io 

` override that duty. № MAROTI Sonar v. ÜRINTAMAN 

- BONAR € е 2 
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S. I5 I—Inherent power of Court when 
exercisable. 

Section :41, Civil Procedure ode, has no applica- 
tion where there is an express provisicn of law 
КАНКА Mar-BzNARsI Das.v. КАНКА МАІ-М№АТНО Mat, 
40 P. L, R, 1922 „718 


5. 151, о. XLVI, rr. 4, 7 —Appli- 
cation for execution—Dismissal for default — Restora- 
lion—Notice, ^ ^ | 
In the exercise of its inherent power, expressly 

recognised by section 151 of the Code, a Court can 
restore an application for execution after it has been 
dismissed for default, and should do so if the appli- ` 
cant satisfies the Uourb that it should exercise its 
inherent jurisdiction for the ends of justice, 

Where an application for execution is dismissed in 
defau]t before the judgment-debtor has been served, 
the Court has power to restore the application with- 
out giving notice to the judgment-debtor. 

Even if the application for restoration is 
‘treated as onefor review, notice to the judgment- 
debtor is not necessary, inasmuch as the latter was 
nota party to the proceeding when the order of 
dismissal was passed. L, ABDUL KanrM v, Ram SINGH 


506 


———— S, 152—Amendment оў decree—Discretion 
of Court. 

The exercise of the power to amend a decree 
under section 154 of the tivil Procedure Code is 
discretionary, and ought not to be exercised where 
an application to amend is made after the rights of 
third parties acting in good fuith have intervened, 
without those parties being made parties to the 
application Wi NARAYANA ArvaR v. BIYARI BW, 
J6L W, 623; 43 M. Lid. 65°; ( 922) М. №, М. 7^: 
(19:3; A. IL R. (M) 57; 32M L.T.98 7 


O. I, ri, 1, S—Different causes of action 
against different dejendants, joinder of. 

Under the Code of Civil Procedure of 1908, 
different causes of action can be joined in one suit 
in respect of several plaintiffs or defendants provid- 
ed the conditiuns in О. 1, г 1orO. 1, г. 3, ав the 
casegnay be, ате complied with Itis not necessary 
that all the plaintiffs or allthe defendants should be 
interested in the same relief. ЇЙ ALLU RAMALIN- 
GIER v. SUBRAMANIA PILLAI 17 L. W. 25 402 


O. 1, r. 1O—Order striking out certain 
defendants as improperly joined — Appeal, 

An order under О. J,r 10 striking out the потезе 
of certain defendants as being improperly impleaded 
is nob a "decree" and is not appeslable. М 
SHAMMUKA NADAN v. ÁRUNCHALAM CngTTIAR, l4 L. 
W. 642; (1921. М. W. N. 799; 42 M, L J. 97; 80 M. J . 
T.152; 45 M. 194; (1922) A. І. R (M) 282 961 
—-— OFF, P. 10—800, institution of, by wrong 

person—Continuation of sui — Bona fide mistake— 

Difference of opinion between Courts. 

, Under О, I, г. 10 (1) of the Civil lrocedure Code 
a snit might, be continued even where the original 
plaintiff had no right to sue, provided that the 
defect in institution was due to а bona fide mistake. 

Where different Courts take а different view оп 
a point of law on which the plaintiff's right of action 
depends, that in itself is evidence that the plaintiff 











INDIAN CASES. 


„raised for the first time in appeal, 


| . ~ [1002 
Civil Prócedure Code—1908—oconia. ` 


made a bona fide mistake. М PERINCHERI Jama 
уккум PANICHIKKAL v. KARUPPALA THOTTALA Podiu 
Epatuit, (6 L. W. 826; (1922) M. W, N. 817; (1923) 
A. I. R. (M.) 180 413 


Q. I, r. 12, О. IT, r. I —" Appearance," 
meaning of—Mere presence of Pleader without 
instructions, whether amounts to representation. 





The word “appearance” implies that a party is , 


present at a trial either in person or through a 
Pleader properly authorised on his behalf, or 
through a recognised agent under О. ILI, r, 1 of the 
Civil trocedure Code, or through a co-party under 
O. J, r.!2, but in either case the party or the per- 


-80n authorised must be present for the purpose of 


conducting the case, The mere presence of tho 
party, unless he is there for that purpose, is not 
an appearance within the meaning of the rules, nor 
does the presence of the Pleader who has been 
instructed to represent him on previous occasions 
constitute an appearance unless he is instructed to 
represent him on the occasion in question and 
attends for that purpose, Pat Damopar Das «v. 
Raskumar Das, 1 Par. 188; (1922) A. I. R, (РАТ) 485 

837 


О. II, 2, 

MoRTGAGE 

O. II, г. 5—Partnership between plaint- 
iffs father and defendant—Substituted partnership® 
between plaintiff and defendant on father’s dtath — 

Suit for accounts — Claims joinder of. 

Where а person sues for two accounts, one for 
the transactions of the partnership between his 
father and the defendant to which he is entitled 
ав an administrator of the former’s estate, and the 
other for the transactions of the partnership 
between himself and the defendant substituted in 
place of the first partnerÉhip on the death of his 
father, his claim is uot bad for mis-joinder, since 
it arises with reference to the estate in respect 
of which he is suing as an administrator and falls 
under the Exception to О, IJ,r. б of the Coae of 
Civil Procedure. 

The words "arise with reference to" occurring in 
.O. IT, r@5 of the Code, cannot be read as "arise 
against or on behalf of" They are sufficiently 





г. applicability, of. ‘See 
54 





' general to cover & claim like the personal claim of 


the plaintiff in this case. М 'ARUNACHALAN CHET- 
TYAR U ARUNACHALAM CHETTYAR, 16 L, W. 176; (15:92) 
M. W. N, 468; 48 Ж, L. J. 218; (1922) A. I. R. (M.) 
436 Ы 966 
О. ПІ, rr. 1, 2—Recognised agent— 
, Power-of-atiorney, validity of—Objection not raised 
in Trial Court— Objection, whether to be allowed in 
appeal— Waiver, . : 
An objection tothe ealiditly of a power-of-attorney, 
if not taken in the Trial (ourt, must be taken to 
have been waived and shold not be allowed to be 
L Сораг Sr өн 
v, BHAGA ` 265 
——— ©. V, r. 2O—Limitation Act (IX of 
1908), Sch. I, drt, 162 Bifptituted service, when to 
be permitted—Ex parte decree, application ‘to set 
aside—Limitation. | 
Substitute service under O. V, r.37, Civil Proce- 





‘dure Code, should be permitted only when the Oourt 


is satisfied that the defendant is keeping out of the 


n ô . ` 
ONvenxiX)p o 


way for the purpose of avoiding service, or that, for 


any other reason, the summons cannot Ъе served, 


in the ordinary way. 
- Where the plaintiff had khowledge that defendant 
had left his Village two or three ygars before 
‘suit, and, without making any efforts to find out his 
‘address, he stated before the Court that the defend- 
ant was keeping out of the way for the purpose of 
avoiding service and:the Court thereupon directed 
substituted service to be effected, and, the defendant 
failing to appear on the date of hearing, it passed 
an ez part decree against him : ў 

Held, (!) that this was not a саве in which sub- 
atituted service should have been ordered ; 

(2) that substituted service having been effected 
in consequence of unjustifiable assertions made by 
the plaintiff,. the summons could not be regarded 


as having been ‘duly served’ within the meaning of: 


Art. 16% of Sch. I to the Limitation Act; 
(8 that, therefore, limitation for an application 


_ to set aside the’ ez parte decree began to run from 
' the date on which defendant had knowledge of 57 
46 


e 


decree. L, Ram KISHAN v, MULA 





O. V, r. 17—Notice—Service by afisa- 
tion on house when sufficient — Loan. 

Where the eldest male member of a family refuses 
to take а notice of appeal which is to be served on 
certaineladies of the family and it is affixed on the 
house in which they reside, service is sufficient. O 
BASHIRAN v BisHAMBHAR NATH, 9 О L.J. 459; (1972) 
А.І. R, (O ) 263° 687 





— O. VI, rr. 14, 15—Signing and veri- 
fication of plaint—Suit filed by Bank Plaint signed ` 


by: .Pleader— Verification by Accountant — Technical 
defeci— Amendment Rejection of plant. 
' A Pleader, who is authorized to sue and sign a 
plaint on behalf of the Manager of a Bank is com- 
petent to sign it and the Accountant of the Bank, 
who is acquainted with the facts of the case, is 


‘compatent to verify the plaint. 


. When a question of signing or verification is in 
issue, any .technical defect can be cured when 
common sense shows that it is purely t&chnical. 
Pesh Narav Bam v. LYaLLPUR BANK LTD. BANNU 


422 


О. VII, r. I —Taluation of suit —Plaintiff, 
duty of. ` ° 

Although under О, VII,®r. 1, of the Code of Civil 
Procedure the plaintiff must state in the plaint the 
value of the subject-matter of the suit for the pur- | 
pose of jurisdiction so far as the case admits of 
suck’ valuation, ib avas never intended that the 
valuation might be reckless om nrÜitrary, and that 
the plaintiff should be permitted tò choose the Сорт 
in which the suitis to bê filed. О Kanta Siroman 
Prasan біхен v. Gaya Dix, 25 О. О, 181; (1922) A. 
IR. (0.) 249 20I 
О. П, крк, G— Limitation Ast (IX of 

1908), s. 19—Esempfion from limitation — Ground 

not mentioned in  plaint, whether can be relied 

upon, к 

Where по ground of exemption from the Law of 
Limitation at all із claimed in the plaint, the plaintiff 
cannot subsequently bó allowed to set up an acknow- 
ledgment nnder section 19 of the Limitation Act ag 
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operating to save limitation. L Urram CHAND о, 
THAKUR Devi, 4 L, L, J. 199; (1922) A. I. R. (L ) 8% 
3 L. 233 р 419 
— О. VII, r. ЇЇ (di—8uit barred by limi. 

tation; -Rejection of plaint—Power of Appellate 

Court—Duty of plaintiff. 

An Appellate Court is as competent as the Trial 
Court.to reject а plaint under O VII, r.11(d), if, from 
the statement therein, the suit is barred by any law. 

It is the duty of a plaintiff to show in the plaint 
the grounds upon which he claims exemption from 
the Law of Limitation. If he comita to do 80, he 
cannot complain that the Prial Court did not give 
him an opportunity of pleading such grounds M 
VITHOBA YADEO v, SURYABHAN 554 


О. МШ, r. 5, O. IX, r. 6,0. XIV, 
Y.'! (б —Ex parte decree proceedings — Issues. 
There ів no.explanation in the Civil Procedure 

Code of what ex parte procedure is. Ordinarily, in 

an cw parte case no issues arise at all and there is 

nothing for the plaintiffto prove But by the proviso 
to r. b of О, VIII, Civil Procedure Code, it is left to 
the discretion of the Court to select some of the facts, 
which under the rule itself must be regarded as 





admitted, and to say that the plaintiff must prove 


them in spite of that admission. 

The proper use of the disoretion given by the 
proviso to О. VIII. г. 5, is that the main points in the 
plaint are to be proved otherwise than by the implied 
admission of the defendant, and that only the minor 
points are to be taken as proved by that admis. 
Bion. 

But when the Court accepts certain allegations 
in the plaint as proved by the implied admission of 
the defendant and selects others as reqniring proof 
by the plaintiff, it is bound to tell the plaintiff 
clearly what the points are that have been so 
selected, and the simplest and the best way, indeed, 
almost the only way, to do this is to state them ag 
issues. : 
` In the majority of ez parte cases it is so clear to 
everybody what the points selected as requiring 


. proof otherwise than by the implied admission are. 


But if there is any room for doubt about the tater, 
then the Court is bound to inform the plaintiff 
specifically which points he has to prove and which 
can be taken as proved, and that means that the 
Court is bound to frame issues. iW BHURIRBAI v. 
Івнлк Hussen, (1922) A. I. R (N.) 83 


O. IX, r. 6, 7, О. XVII, rv. 2, 3, 
` Order IX, r. 6 of the Civil Procedure Code contem 
plates the hearing of a suit on the day fixed in the 
summons for the defendant's appearance, whereas 
O. XVII, г, “contemplates the hearing of a suit at 
some later date to which it has been adjourned, In 
either case, what is contemplated, is the procedure 
on the first day on “which the hearing of the suit, 
as distinguished from interlocutory proceedings, takes 
lace. 
T Order XVII, r. 8 of the Civil Procedure Code does 
not contemplate в casa of default in appearance 
bat а саве in which a party who has appeared and 
has been given time to do some actin further 
prosecution of his case has failed to do so within 
the time allowed. Thg Court may, in such a caso, 
proceed with the smb notwithstanding the default 
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and the decision would not be ew parte. But, sub- 
ject to the special provisions "prescribed in O. IX, r. 
7 of the Civil Procedure Code, in all cases where 
there ia a default of appearance, at all events at 
the first-hearing whether on the original dgte fixed 
in the summons or on some later date to which that 
hearing is adjourned, the modes of disposing of the 
suit directed Бу: О. 1X-of the Civil Procedure Code 
apply and the decisionis ex pante. Pat рлморлв 
Dasv RAJKUMAR Das, 1 Рат, 188; (1922) А.Т. В, 
(Par ) 485 837 
O. IX, r. 9, order under, if “judgment” 

and appealable— Letter Patent, Calcutta High Court, 

1865, clause 15. ў 

An order under О. IX, г. 9 „о? the Code of Civil 
drocedure restoringia suit dismissed for want of 
prosecution is not а *judgment"' within the mean- 
ng of clause 16 of the Letters Patent and is, 
therefore, not appealable. C MAHARAJ KISHORE v 
KIRAN Suasui Dast, 49 О, 616; (1922) A, I, В, (C.) 
401 820 

O. IX, r. 13. See Limitation Act (IX 

or 1908), бон І, ART. ! 6l ' 
„ІХ, r. [3—Application to set aside ex 
parte decree— Dismissal for failure to pay process-fee 

— Nature of order—Appeal, whether lies. 

Where an application to set aside an ex parte decree 
is consigned to the record-room on account of the 
applicant’s failure to pay the process-fee, that is 
tantamount to an order dismissing the application for 
default under O IX,r, 18 of the Civil Procedure Code, 
and, therefore, an appeal lies from such an order. L 
BAHADUR SINGH v. Wasawa SINGH -71 
- Q. IX, r. [3—Sufficient cause for non- 

appearance—Butt for removal of mahant—Receiver 
put in possession of property— Defendant unable to 
conduct dofence for-lack of funds. 

In a suitto remove a person from the mahantship 

of a temple, where the property is vested in a 

Receiver and on account of the refusal of the Court 

to direct him to advance money to the mahant for 

the defence of the case, the defendant is unable to 
appear and an ex parte decree is passed against him, 
therg is sufficient cause for non-appearance. Pat 
` DAMODAR DAS v. RAJKUMAR’ Dag, 1 Pat. 188; (1922 A. 

Т.В. (Pat.) 485 837 
O. IX, r. 13,.0. XVII, r. 3—Time 

not granted at request of party—Procedure under 

О. XVII, т. 8, applicability of—Ex parte decree 

passed under О. XVII, т. 8, setting aside of. 

“A Court has no jurisdiction to proceed under O? 
XVII, т. 3, of the Civil Procedure Code, where time 
was not granted to the defaulting party at his own 
request. . 

Ап em parte decree may be passed even in a case 
where the Court acts underO XVII, г. 8, of the Civil 
Procedure Code. Such а decree is nevertheless an 
em parte decree and liable to be set aside as such 
L Мово DEAR v. DUNI CHAND, (1928) А.І. R. (L.) 
281 368 

















О. XVII, г, З, applicability of—Process- 
fees—Late payment. - ` | ; . 
"Plaintiff failed to produce his evidence on the qay 
fixed for the hearing of the suit.’ The hearing was, 
therefore, adjourned for a fortnight and the plaintiff 
was directed to deposit progess-fees within three 
days, He deposited the process-fees after a week, 
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The process-server to whom the summonses were 
made over for service on the witnesses reported 
that the time was too short for service of summonses. 
On the date of hearing the Court dismissed the suit 
under О. XVU, r. 8 of the tivil Procedure Code: : 

Held, (1: that the process-server should at least 
have made an attempt to effeot service on the 
witnesses; · : 

(2) that considering thatan officer of the Court 
was negligent in the performance ofhis duties it 
could not be said that the plaintiff alone was res- 
ponsible for the failure to cause the attendance of 
his witnesses: : 

(8) that the stringent provisions of r. 8 of O. 
XVII of the Civil Procedure Code should -not, 
therefore, have been applied to this case. L Lin 
RAM v. RAMZAN . 66 


— Oa XX, r. 12 (2), final decree: under — 


Appeal in respect of subsequent mesne profits — Courts 





fee—Court Fees Act (VII of 1870), Sch, I, Art, 1, 


application of. : 

An appeal from a final decree under О. ХХ, г. 12 
(2) of the Code of Civil Procedure in respect of 
subsequent mesne profits is chargeable with ad- 
valorem Court-fee, under Schedule !, Art. 1.оЁ the 
Court Fees Act, calculated on the amount of mesne 
profits in dispute. 
PITTA SANGANNAIDU, 14 L. W. 780; 50 M. L. T, 58; 42 
M. E, J. 184; 45 M. 280; (1923) A. I. R. (ML) 19 722 
О. ХХІ, rr. II, !7-—Emeculion of 

decree, application for—Duty of ‘Court—Defective 

application—Amendment. Е 

Rule 17 of О. XXI of the Civil Procedure Code 
imposes the duty upon the Court to see whether an 
application for the execution of a decree is in.the 
form contemplated by г. gl of that Order, and to 
reject the application if it is defective, or to allow 
the defect to be remedied there and then, or within 
atime to be fixed by it. 1% does nob impose upon 
the Court the duty to calculate the interest that may 





be due from the judgment-debtor to-find if the- 


amount is correctly stated by the decree-holder. 


. Pat Онічтлмохі MAHAPATRA v. MONMOBINI DEBI, 
со 


‚1. В. (PAT.) 405; 1 Рат. 149 


О. ХХІ, г. 15 (2', application under— 
Application disallowed, whether necessarily not in 
accordance with law, 
The mere fact аф a Court disallows an application 

for execution of a joint détree by one of the decree- 


holders under О. XXI, r. 15 2) of the Civil Procedure 


(1922) 





,Code does not imply that the application was not 


in accordance with law. Pat GosanpHaN Das- 
DWARKA PRASAD v SATISH CHANDRA Rat, 1 РАТ. #01; 
(1422) A. L В. (Pav 59 : ФР. L. T. 263 €63 
—— О. XXI, к. 19, О. XXXIH, r. IO 
— Pduj er , suit— Amount “Дестеей less than amougt 
of costs payable— Decree whether capable of execution 
—Government whether entitled to any charge on 
decreial amount. e 

. Wheie in а pauper suit fhe amount awarded to 
the plaintiff falls short ‘of *ihe amount payable by 
him tothe defendant on account of costs, he cannot 
be said to have “succeeded” within the : meaning of 
О XXXIII, г. 10 of the Civil. Procedare Code, во as to 
entitle the Government fo ‘апу charge over the 
amount decreed. Such a, decree- s,80 far as tho 


WI РіттА BALARAMUNAIDU Ve 
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plaintiff is concerned, incapable of execution under 
О: XXI, v.19 ofthe Code, NE CHAERAPANI AYYANGAR 
v. GOVERNMENT oF INDIA, 14 L. W. 529; (1921) M. W. 
N. 805: 42 M. L. J. 191; 11922) A. I. В, (M.) 125; 8l 
M. L. T. 88 “743 
——— О. ХХІ, v. 54 (2)—Copy of attachment 
order not posted” in Collector's office — Agachment, 
validity of—Evidence Act (I of 1872), s. 114— ‘ 
Official act —Presumption, . i 
An attachment is not invalid only for the reason 
that a copy ofthe order of attachment was not 
posted in the office.of' the-Collector of the District 
in accordance with r. 54 (2) of O, XXI- of the Civil 
Procedure Code, if all the other necessary formalities 
were observed. . 
"Where all the other formalities were duly carried 
out regarding. an attachment ib is fairly safe to, 
assume thab the posting of & copy of the order in 





the Collector's office was nob overlooked, M JopHan 
v. -KAPILNATH, (192%) A. I. BR (К) 7s 563 





О. ХХІ, r. ӨЗ, order under—Order 
without investigation— Suit to set aside— Limitation. 
The period of limitation for a suit to sev aside an 

order under r. 63 of O, XXI is one year, even if that 

order was passed without investigation and mot on 

merits. iM GANGADHARRAO v. ABDUL MAJID, (1938) 

А.Т. В (N,) 69 522 

- С. XXI, rr. 63, S5—Deposit by 
_epurchaser—Eatension of time without consent of 

parties —Sale, whether nullity— Withdrawal of deposit 

+ — Waiver of right of re-sale. ' 

A Court ought not toextend the time for deposit 
by an auction-purchaser under О. XXI, r. 85, Civil 
Procedure Code, or accept deposit beyond time 
without the consent ‘of all the ' parties concerned. 
Bub an extension of time or acceptance of deposit’ 

‘by’ Court without such consent is only an irregularity 

and does not render the gale a nullity 

The withdrawal by the judginent-debtor of the 
amount deposited in Court by the auction-pur- 
chaser without any objecticn as to confirmation of 
an irregular sale amounts to a waiver of the right of 
re-sale. Itisopen to all the parties concerned in a 
sale not to insist on а re-sale on account of the delay 
jn the deposit and to remain-content with tho sale 





€ actually held. In sucha case there is no breach of 


the provisions of the Code and the old sale taken, 
with the waiver is equivalent to a re-sale АЙ 
VaRANKKOT InnLATH SUBRAMANYAM NAMBUDEI W. 
Vyecnpa KauxMarRI, 16 b. W. 519; 43 М 1. з. 477; 
(1922) М. W. N. 707; 31 M. L. T. 3638 (1922) А Т. R. 
(M)48 . . : $ 1001 
О, XXI, rr. 72, 86, © 2— Decree-- 
holder permitted:' to bid condstionally—Condition 
_unfulfilled—Court’s power tq refuse to confirm sale. 
Where a decreé-holder is'permitted to bid at au. 
auction sale, subject to a certam Sondition béing 
fulfilled and that condition turns out not to have 
been fulfilled, the Court pan, apart altogether from. 
r. 72 and from the provisions ‘contained in r. 94-0f * 
О. XXI, either under r. 56 of О XXLor under ita, 
inherent ‘powers, rofese tg confirm the sale Pat' 
JANAKBATI CHAUDHRAIN q. RAMESHWAR SINGH, 1 Par. 
235; (1922) A. I. В. (vary 511; 1 P. L. R. i09. 872 
———— О. ХХІ, rr, 97, 98, 99, 103— 
~ Execution of deoree—Objection by third party— 
, Procedure, | ; 7 
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Rule 103 of О. XXI of the Civil Procedure Code 
applies only where an order under one of the rules 93, 
99 or 101 of that Order has been passed, 

Respondent. obtained •а decree for the possession 
of a house against his son. Оп his seeking to execute 
the decree, petitioner, his grandson, filed an applica- 
tion maintaining that he was a со-рагсепег aud was 
not liable to be ejected. On this the Executing Court 
directed the petitioner to institute a suit within six 
months to establish his right and declared that if he 
failed to do so his right of residencs in the house 
would cease : i 

Held, (1) that-the order was wholly unwarranted 
by law and must be set aside ; 

. (4) that, if resistence was offered to exeouting 
the decree, the Executing Court should have 
abstained from taking any further stap in execu- 
tion of the decree untilthe decree-holder made an 
application under O. XXI, r. 97, Civil Procedure Code, 
complaining of the resistance, when after investiga- 
tion, it should have passed an appropriate order 
either under r.98orr 99. L, HARGOLAL v. CHAYDU 
Lat, (1928) A. I. R. (L.) 145 557 


О. XXII, rr, 3, 12. See Execution 
: 613 


OF DECREE 


O. XXII, г, &—Appeal—Death of re- 

spondent — Abatement. $ 

A suit by thedaughters of a deceased proprietor 
for a declaration that they were entitled to succeed 
to their father’s property ‘in preference to his 
collaterals having been dismissed, the daughters 
preferred an appeal. During the pendency of the 
appeal two ‘of the collaterals respondents died and 
no application was made to bring their legal repre- 
sentatives on the record: : 

Held, that the appeal’ Had abated only, qua the de- 
ceased collaterals’ shave in the land but nct as regards 
the shares of the other collaterals, as much hada 
separate right to his anoestral share L Nanpoo 
Sıxan v. BALJIT SINGH 495 


- -— O. ХХИ, r, 9 (2), XXX, r, 10— 
Sole defendant sued in firm-name, death of — Omis- 
sion to bring legal representative on record within 
time, effect of—Abrtement, when cannot be set aside, 
"The effect of the provisions with regard tosuing 

partners in their firm-name is merely to give a com- 

pendious mode of describing in the writ the partners 
who compose the firm, - and the plaintiff who sues 
partners in the name of their firm in truth sues 
them individually, just as muchas if he had set 

owt all their names я 

The firm-name із a mere expression, nob a legal 








* entity, and for convenience it may be used for the 


sake of suing and being sued The same considera- 
tions apply ' where the firm.name is _used under 
О ХХХ, т. 10 of the Code of Civil Procedure. 
Consequently, where a sole defendant who had beon 
sued in his firm-a^ me wader О. ХХХ, г. 10 dies and 
hia legal representatives are not brought on the 
record within the time limited by law, the suit 


abates, And the abatement cannot be set aside 
without sufficient reasons within the meaning of 
О. ХХІ, г. 9 (2) of the Civil Procedure Code, G 
Rav PRASAD ÜHIMONDAL 0 ANUNDJI & Co, 49 С, 


624, (1922) A, I. R. (О.) 403 8823 
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.. 

' Civil Prócedure Сойе—1508- conta. 

- О. XXI, r. 3—Compromise— Proof — 
Court, duty ol. Б Ы "EL 
Jt is not essential, before a Gourt can pass a 

decree in accordance with ‘a compromise, that all 
the parties to it should assent to 16 before the Court. ' 
' Tt is open to the Court, if any party to the compro- 
mige refuses io assent to it when’ it іа brought 
' before the Court, to enquire whether an assent had 
been given eleewhere, and if it finds this proved, to 
pass a decree in accordance with the compromise 
thus assented to, L RAGHBIR Ёткєн v. ÜBANAN 

Sixew, (192) A. I. R, (L) 204 95 

- p F. 5. See MORTGAGE DECREE 
i 759 

O. X XX, г, 3—8uit against dissolved firm 
in firm name, when lies — Mode of service of summons 

` —Bervice by registered pogt, manner — of— Culcutta 
High Court Rules, Chap. VII, r. 11, ; И 

Ф. suit can be brought against a firm in its firm 
name even if it be a dissolved frm provided only 
the liability arose at a time when -the firm was 

in existence, . : - f ў 

In the ‘case of а suit against: a firm which 
has been dissolved, under О. ХХХ, r. З of 
the Code of tivil Procedüré, the only: method 
of service of ' summons which is open, is to: 
serve upon a partner, that:is to вау, upon one of 
the individuals who are being charged as liable 
as principals, Where there is an order for cervice 

-by registered post under.-Chapter VIII, rule 1! of the 

High Court Rules, the registered letter should be 

addressed.to some particular person alleged to be 

2 partner orto have control, and it should be served 

‘by registered post upoh: such: a person. © Hanzr- 
BANDAS GORDHANDAS v. BHAGWANDAS Ровввам, 49 C.. 
39а; (1922) A. I. R. (0) 390 

———— Q. XXXIHh.r.' 2. 

0 185,8. 3 s ' 

———— O. ХХХ, rr. З, 5— Appeal ‘ag xinst 

minor— Guardian ad litem, failure to appoint— 

Decree, whether binding—Appeal on behalf of minor. 

by person other than guardian ad litem, validity of. 

. A decree against a minor obtained іп а proceeding 

in which the minor is wholly „unrepresented, no 

guardian ad litem having been appointed, is void. 

A suit against a minor was dismissed. Plaintiff 

` appedled, buthe failed to name anybody as the 


— 
a 





Bee MAJORITY Аст, 


guardian ad litem of the minor respondent. The. . 


appeal was accepted and plaintiff was given a 
decree. The guardian ad litem appointed in the 
Trial Court bad in the meantime disappeared. The 
minor filed a second appeal’ in the High. Court 
through another person who purported · to act ag tlf» 
guardian ad litem of the minor: 


Held, (1) that, under the circumstances, it was not " 


necessary to have the former. guardian formally 
removed and.thut the appeal must be regarded as 
having been properly instituted; E 

12) that the decree of the lower Appellate Court 
was void owing to tbe dOÉfendant minor being 
unreprerented before that Court. L Farma BEGUM 
v. Hassan KHAN, 3 L.-4); (1928) A. T. В. (L) 275 
E EE ‘561 
—— — О. XXXIN—Suit in' forma pauperis — 

Amen dient of plaint— Order for costs, propriety of: 
` An order directing а plaintiff. to pay ‘in ca:h'the 
costs'ofan amendment of the plaint, after he hag 


- guch ап order. 


CABEB. 7 S ngog 
Civil RrocedureCode-- 1908— conta; 


been found to be a pauper, is improper, So, too, is ап · 
order dismissing the suit for non-compliance with 

B Ampast BALWANTRAO MANE. 0; 
ҤАКМАЯТВАО BAJIRAO ©кзнмокн, 24 Bou, L, R. 924;. 
(1922) A. I. R. (B.) 286, a 07. 


O XXXIV, r. 1,0. 1, r; 9— Mort- 

-gage вш —Ргорэг and necessary parties —Puisne 
mortgagee, whether necessary party—Contract Act 
(IX ор 1872), s. 45—Joint promisees or inortgagees 
— Suit by one, whether lies, ae 


13; А 





То а mortgage suit the puisne mortgagee isar. 
proper but not a necessary party. 
A necessary party is а proper party but a proper 
party is not always а necessary party. г 
Obiter -- (1) О, Т, р. 9 is not subordinate to О. 
XXXIV, т. J, Civil Procedure Code. The combined: 
effect of these rules in so far as mortgiges ‘are con-' 
cerned, is that all persons,whose rights and interests ° 
may be adjudicated upon and determined in the; 
suit ought to be added as parties but that failure: . 
to add onc or moré such persons should not have the 
effect of defeating the suitifthe Court in their 
absence can deal with the matters in controversy во” 
far as regards tke rights and interests of the parties 
actually before it, Whether the Court can do so or 
not must depend upon whether the presence of those. 
not added is essential to enablé the Court to adjudi-- 
cate on the rights and interests ofthose actually 
before it, Ex: ; 
(*) It is a fundamental rule of procedure that the 
Court cannot, by its decree, affect he rights of 
those who are not parties to the suit. If, therefore,’ 
no decree can be passed without affecting the rights 
of absent parties the ‘suit cannot proceed in their 
absence and should be dismissed. If, however, the’ 
rights of the parties actually before it can’ be deter.’ 
mined in the suit leaving the rights and interests of. 
others uraffected there is no reason why, even if other 
parties. might properly have been added, . the Courts 
should not determine the matters in controversy: 
between the parties actually present. ; 
(BY A suit is not necessarily bad if certain рег-: 
sons who ought to be joined in order to enable the: 
Court to dispose of all questions affecting the rights. 
ofthe persons interested in the property are mot: 
joined. a 
(-) Whether a person is a necessary party to the 
suit in the sense that it cannot proceed in Мв 
absence must depend upon whether the decision 
would necesrarfly affect, the interests of that party. 
5) Only one of the ‘Several joint promisees .or 
mortgagees cannot enforce the -ólaim or mortgage 
alone. Similarly, a suit to recover property against 
co-sharers, all of whom are jointly interested, cannot ' 
proceed in the abzence cf ore or more of them. 
(6) Two conditions must be satisfied inorder that: | 
adefendant шау .ре congidered а necessary party 


amely, first, there must be aright to some rekef. - 


against him'in respect'of the matter involved in the’ 
suit and, secondly, his presence must be necessary in 
order to enable the Court effectually and completely: 
to adjudicate upon and settleall the questions involved’, ` 
in the suit. A 5 
Ul; If а decree is passed іп а mortgage suit 
without the puisne mortgagee being made a party 
the decree cannot affect the interes of ‘the рпізце 
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mortgagee who is nota party, and if the decretal. 
ambunt should remain unpaid and the sale’ take - 
place in execution of the decree of the prior mort- 
gages, the property would be sold subject to the: 
rights of the puisne encumbrancer who would be in | 
no worse position after the sale than he was before 
it, If not redeemed, he can himself redeem the prior 
encumbrance ‘and bring the property to sale to 
seoure payment of his own and the prior mortgage 
or he can sue for a gale of the property subject to the 
prior mortgage. Pat Srran Prasan Ray v.. Азно 
Зтмен, (1922; Par, 326; (1922) A. I. R, Cea 


* О. XXXIV, re 4-Decree absolute, 
application — for— Erroneous dismissal—Remedy— 
Second application, maintainability of—Application, 
dismissed, revival of —Theory. of revival — Application 

. for final decree, nature , of—Limitation Act (IX of 

1-08), Sch. T, Art, 181, ; 

When an application, for an order absolute has 
been dismissed, however erroneously, a second appli- 
cation does not lio The proper remedy of the party, 
is to appeal against the order. 

: A dismissed petition cannot be treated as one 
that can be revived simply because it was wrongly ' 
disposed of. The theory of revival involves an. 
assumption that the petition was not disposed of but 
was somehow. pending ` Error of law in the disposal | 
of a petition does not involve such a position. 
. Applications for final decree are applications in 
the suit itself and not execution applications and 
Art. 181 of the Limitation: Act applies to them. M 
MTMMADI  VENKATIAH v. Bo@aNaTHAM VENKATA- 
Боввілњ (1922; М, W. N. 11: 45 M, L J. 51) 80 M.. 
L. T. 2235; (9227) A. І R.(M) 65; 16 L, W, 193 
PUN А 366 
- O. XXXIV, r. 7 (d), applicability of. 
‘The provisison coutainedin r. 7 (d) of O. XXXIV 
of the tivil Procedure Code applies only to the case 
of a mortgage and is not applicable to a case where 
one of several co-mortgagors sues to recover posses- 
Bion of his share of the. mortgaged property from a 
co-mortgagor who has redeemed the whole of the 
property. ALI AKBAR v. BULTAN-UL-MULE, 
(1952) A. I. R, L »129 е 5З 
тт O. XL; r. I—Receiver, appointment of, 

Where after the death of the Mahant of a. 
Shrine -there- is. a scramble between ‘two persons 
each of whom claims succession to the office, апа; 
each of whom gets himself elected as successor, and, 
for each of whom something вап bf said, and the, 
placing of one of whom into possession of the 
property of the‘shrine wil give him a great advant- 
age over his rival, there is pre-eminently a case for , 
the appointment of a Receiver Ё. Manowar Das v. 


KALYAN Das __ tow 361 
E v. XL,r. I, о. Xun, F. I (S.)— 














| "Order directing appointment of Receiver— Appeal. , 


An order of a Court that a Receiver should be, 
appointed in a case, without appointing anybody , 
by .name as Receiver, is. an order under: 
О, XL, т; 1 of the @ode ,of Civil Procedure and is 
appealable under О. XLLIT, r. lof the same Code,, 
Fat Созуп Ram v GawESR Вам, -(1922) A. I. В. 
(PAT 1.577; 4 P. D... T. 210; (1922) Рат. 250; 4 U. P. L.. 
R. (Par). 608; 1Pat, 423 and 020; 1 P. L, R.1688., 

' . . 929. 
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- О. XL, rr. 1 and 2, О, ХОП, 
r4 1 (S)—Order on application by third party to 
direct Receiver ntt to interfere with his possession, 
whether appealable ° . 

An order refusing to direct the Receiver appointed 
in a gait’ not to interfere with the possession of a 
third pargy claiming under a sale-desd from the 
defendant in the case prior to the appointment of 
the Heceiver,is an order in effect removing the said 
‘person from the possession of the property within 
the meaning of O. XL, r. 1 (5) and is, therefore, 
appealable under O X'.IIT,r (s). Wi tamaswamy 
PILLAI v JANAKI AMMAL, ('9 2) М, W. N. 725; 16 L. 
W. 883; (t92) A I. В (M. 129; 32 M. L.T 95 

` E 4 ` ° 393 
O. XL, rr. З, 4 Recetver—Accownts— 

Procedure—Attacl ment of Receivers property— 

Appeal Lower Court's finding as to amount due by 

Receiver, enquiry into. E 

In an appeal against an order under O. XL, r. 4, 
Civil Procedure ' ode, directing certain properties of 
a Receiver to be attached on account of his failure to 








. pay the amount fixed underr, 3, itis open to the 


Appellate Court to consider the correctness of the 
amount fixed underr >, though no appeal is allowed 
under О. XLIIT, r. 1, against orders under the said 
rule › 

‘In taking account of management of a Heceiver, 
the f'ourb should first direct him to submit account 
forthe period of possession, 'and then allow the 
other party to surcharge and falsify it: after this 
it should fix the exact amount due and direct it to 
be paid within a certain fixed time and it is only 
on failure to do so without proper reason that an 
order for attachment should issue 

- Where a Court merely states an amount as approxi- 
mately due from a Receiver and directs attachment 
for non-payment of the same, the procedure i8 
irregular and'the order is liable to be set aside. М 
PALANIAPPA (.HETTI 0 PALASIAPPA Онктт, 6 L W. 
75-; (1922) M. W. N. 741; 48 М. 1, J, 707; (1928) A, 
I. R. (M.) 85. 203 


O. XLI, r. 1—Suit, dismissal of — Decree 
not prepared by Trial Court —Appeal. 

A suit was dismissed by the Trial Court but no 
decree was prepared. Pluiintiff appealed 18 the 
District Judge, who accepted the appeal and granted 
the plaintiff a decree, Defendant preferred a second 
appeal : ` 

_Held, (1) that no decree having been prepared 
by the Trial Court there was no appeal before the 
Lgstriot Judge, and that, therefore, the decree passed 
by the District Judge was а nullity ; 

(2: that the proper course for the District J udge 
to have ‘adopted, was to grant an adjournment to 
enable the plaintiff to get a decree prepared ; i 

(8 that the record must now be returned to the 
Trial Court with a direction that a decree be prepared 
in accordance with the $udgment, and thatit would 
then bé for the plaintiff to prefer an appeal to the 
District Judge with а copy of the decree, L Sarr 
MUHAMMAD’ v. MUHAMMAD KHAN 558 


- O. XLI, r. 17— Limitation Act (IX of 
.1908 ), Sch. Ij Art, 168—Appeal—Date of hearing 
not fimed—Notice, failure to give~Dismissal for 
` defaulé—Restoration—Linitation, 

*. 
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Where no date is fixed for the hearing of an 
appeal and no notice is given to the parties of any 
date for which the hearing hag been, fixed, an order 
dismissing the appeal for default is without j juris. 
diction. 

The limitation of thirty days prescribed by Art. 
168 of Sch [to the Limitation Act, for an aplication 
for restoration of an appeal dismissed in default 
does not apply to а cass where the order of dismissal 
is ultra vires and is nob commnnicated to the parties. 
L. Ата MUHAMMAD ©, SHANKAR Das . 


О. XLI, г. 1 7—Appeal, hearing of— 
Vakil simply instructed to ask for adjournment— 
Appearance — Dismissal on mertts—Second appeal— 
Procedure, 

Where a Vakil is not instructed to argue а case 
but only to apply for an adjournment, there is no 
врревгапсе. 

Where on the day fixed for the hearing of an 
appeal the appellant i is absent and his Vakil has no 
instructions to argue the appeal, the Court can only 
make an order of dismissal for default under O. 
X. I, r. 17, and has no power to dismiss the appeal 
on the merits. 

The change of language from “shall be dismissed” 
to “may be dismissed" in О XLI, т. 17, Оту Pro- 
cedure Code, is not intended to alter the law asit 
stood before the new Code. 

‚Where an appeal is dismissed on the merits for 
default of appellant’s appearance, and the remedy 
under Ө. XLI, r, 19 is ineffective and the appli- 
cability of either section .5 or section 14 of the 
Limitation Act is doubtful, 
the High Court in second. appeal is to set aside 
the decree of the lower Court as wltra wres and 
direct it to restore the appeal to its file‘and dispose 
of it according to law. М MUSALIARAKATH 
MUHAMMAD v MANAVIKRAMA, 43 М L. J. 817; 16 L, 
ү, 434 (twee) M. W. N. 60% 45 M. 882; (1928) A I. 
R, (M) 13 51 





т XLI, Tr. 23 ond 25, interpreta- 





tion of. 
An order under О хи, т. 22 of the Civil Procedure 
Code isa final order which i is subject to appeal and 


cannot,be re-considered by the Court which passed it, 


exvept on review, Whereas an order under O. XLI, r. 
25 of the Code is an interlocutory order whichit ig 
open to the Court to re-consider, 
Sagal v МАТА РвАЗА”, 9 О, L. «, 235; 25 О. О, 1*9: 
G922) A. I B., (O) 56 i 730 
—-—- O. XLT, r. S3, powers under, exercise 

‘of ~ Partition suits, 

There is no restriction as to the exercise of powers 
'eonferred upon an Appellate Court by О. Xul, г 38 
of the: ode of Civil Ргосейпге 
exercised in partition suits. (C PROBHAT CHANDRA 
Biswas v Goran CHANDRA Mukang, 49 О, 379; 
(192.) A T RADO 981 
—— О. XLV, г, 4 Consolidation—Defect 

other than that of pecuniary jurisdiction—Interests 

of parties “at variance — Applicability of r. 4. 

‘BR. 4 of O. XLV of the Civil Procedure Code allows 
‚ consolidation only to make good a defect of pecu- 
niary jurisdiction and not a defect of any other 


kind such as that of a want of pubstantiat question, 


of law. 
. 


jüDIAM OASEH, 


the Proper course for, 


Ө NaczsHA&R 


The powers can be , 


[1998 


> Civil-Proced ure бвйе—1908—соло, 


The principle enunciated in the rule, applies to a 
casa where the interests of two parties in опе case 
are so entirely separate that they are. practically 
defendants in two different suits decided by one 


judgment ЁЙ NaARAYANDAS v, KAMLABAI . 
———— Sch. П, paras. 14 (C), 18, 70, 
21. See ARBITRATION . 863. 





Sch. И, para. 20. Astitration — 
Person not bound by award, whether "interested," 
A person who is &stranger to the submission to 

reference and is under no obligation to abide by 

the award is not a person interested in the award 
within the meaning of paragraph 20 of the Civil Pro- 
cedure Code. О SANKARA PRASAD v. JAGANNATH, 

9 О. L. J. 410; (1922) A. I, R. (0.) 276; 2004 


Compan!es—Compulsory winding-up — Prin- 
ciples applicable - Compulsory winding-wp on petition 
of share holder, when justified — Petitio ner, whether 
‘confined to allegations made in petition — Companies 
Act (VII of 918), ss 7-, 162, 174, 223, 239. 
Although the Court has power to make an order 

for compulsory winding-up at the instance of a share- 

holder, there must be strong ground for exercising 
that power 


In а case where the Court- is satisfied that there is · 
good ground for making а winding-up order, it may 


direcs a meeting to ascertain the wishes of the 
contributories of the Company as to how the same 
is to be wound-up. 


Speaking generally, a majority of three-fourths at - 


one meeting, confirmed by an absolute majority at a 
second meeting can wind-up the company? volan- 
tarily under section 203 (2) or require the Company. 
to be wound-up compulsorily under the first sub- 
section of section :6. of the Companies Act. 

Butitis not right for jhe Court, even ifit has 
power, to make an order for compulsory winding-up 
merely on the ground that there was a majority of 
share-holders, who voted at a meeting, directed to be 
held by the Court, in favourof winding-up under 
supervision of the t ourtor winding by the ‘/ourt, in 
the absence of any finding by the Judge of any other 
ground, for compulsory winding- -up and in: 
absence*of any valid resolution for ‘voluntary wind. 
ing up. 

A compulsory winding.up order is m. very serious 
thing for the *ompany and those connected with it 
and the Compa is entitled to have fair notice of 
the allegations Mus are going to be made against it. 

Therefore in dealing with an application to the: 
Court on behalf of a share-holder of a Company 

efor a compulsory  winding-up of the same, 
it is essential that ethe petitioner 
confined to tho, allegations which he has made, 
and he should, not*be allowed -to embark upon 
matters which he has got clearly raised. Thus, 
where a petitioner alleges tat the time for payment 
of a call was postponed and that consequently: it 
was not payable at the time the requisition. was 
made, it is not open to him e qtestion the validity- 
of the call; 

The Courb ought not {з make a compulsory 
winding-up order on the petition of а share-holder 
unless the Company has wholly failed to carry out 


-its objects, . 


the: 


should be: 


Vol. xix] 


Companies—concld. 


M 


в E . . 
Where а Company is able. to carry cut’ some of іёв ·. 


objects and is solvent, an order for э compulsory 
winding-up of the same should’ not be made on the 
petition of a share-holder (G ORIENTAL NAVIGATION 
Co. Ір. v. BRANARAM AGARWALLA, 49 C. 899; (:922) 
A. I. R. (C.) 365 e 241 


Companies Act (УП of I913!—District 
Court, jurisdiction of, in winding-wp Company— 
Additional District Judge, jurisdiction of—Punjab 
Courts Act. (XVIII of 1854), 5, 75, 

Although under the Companies Act the District 


Court has jurisdiction to make orders in the winding- | 


up of a Company, such jurisdiction can be exercised 
also by an Additional District Judge where urder 
the Punjab Courts Асі, the District Judge has- 
assigned to the Additional District 
functions of supervising а liquidation. P C Banari 
Lar-Bunakr ВАМ v. Kunpan Lau, (1920) A.I R. 
(P. О) 361, 82 M. L, T. 16; 27 О. W. N 509 256 
- S. 2:35— Application for compensation. for 
misfeasance— Limitation — Time, when commences to 
yun—Limitation Act (LX of 1908), Sch. I, Art. 36, 
applicability of. à 
The provisions of the Limitation Act are, by 
virtue of section 236 .81! of the Companies Act, 





191°, apvlicable to an application under that section, . 


авї such application were a suit, and as the 
section goes not create any new rights 


application for compensation for misfeasance under 
that section is prescribed by art. 86 of Sch. J, to 
the Limitation Act, and time begins to run from 
the date -of the misfeasance for which compensations 
is sought. , L HukaM Снахр v. Bank or MULTAN, 
Lop. (1928) A. T. B. (L.) 68 255 


` Compromise—Famil settiement whether 
binding on reversioners. 5 s 

A- genuine family settlement entered into for the 
purpose of avoiding litigation on doubtful claims is 
binding on the roversioners, even though one of the 
parties to that compromise was afemale with a 
limited estate. O NAGESHAR бана о MATA PRASAD, 
$60. L. J, 235; 26 О. 0.1589; (1922) А.І. B. (9026 


» of doubtful right when valid. 

A compromise of a donbtful right is not rendered 
invalid ‘because it proceeds оп a wrong legal ground, 
О NaczsHAR Занат v. MATA PRASAD, $ О. L. J 235: 
25 О. C. 1&9: (1977) A. I, R. «0 ; 256 731 
Confession recorded late at night — Еђесі. 





The fact that а confession was recorded late at > 
night is not alone a sufficient ground for holding that 


‘the confession was not yoluntarfly made, © ABDUL 

SALIM v. EMPEROR, 85 C, L.J. 779, 2600. W.N. 630: 

(1922) A. T. R. (С.) 107; 49 C. 518; 23 Cn. L. ү ao 
5 è ; 


ы . 
Consideration — Mortgage — Adoption of . 
. mortgagee’s son by’ mortgagor—Abandonment of 
claim 95v | 


The actual adoption of д mortgagee's son by the 
mortgagor and the actual transfer to the boy of 
the mortgaged. property would form an effective 
consideration for the abandonment of a claim on the 
mortgage, А Unit Narain Бихан v. RANDHIR 


SrNon, 20 A. L. J, 945; , (1928) A, I. R. (А.) 68 .97 1 
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~ Construction of document—Auad, 


Judge all the. 


and 
liabilities, the period of limitation for making an ` 
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. meaning of—Females, whether aulad. 

The «word “gulad” in its original Arabic is 
the plural of the word “wald” and means sons, but it, 
Ная acquired ' à wider Gonnotation in Urdu, and is 
often used in the sense of ‘children’ 

The expressions “narina” or"dukhtari” nre sometimes 
coupled. wi&h "aulad" as qualifying ad:ectives This 
itself indicates that, where the qualifying adjectives 
are not added, the word must be taken to be 
used in its generio sense including ашай of both 
kinds. L Sarpan v. Fazira, (1022) A. I. R. (09 de 

7 





Gift to wife—Life-estate. 

Where a person, in order to save his property from 
waste, makes his wife a permament and full owner 
(malik mustakil kamil) of the property by а 
deed which provides inler alia that his heirs will 
have no right and title against the widow who, 
remaining in possession, will be entitled to the 
income,of the property asa matter of right and 
that inthe event of a child being born and alive at 
her death, he will be the permanent and full owner, 
the deed construed аз а whole confers only a life- 
estate upon the widow. iat SARABJIT PANDE v, 
Raz KUMAR PANDE, (19:2) Рат. 74, (10:8) A. I. В, 
(Рат,) 87 957 


Government grant—Talukdari рађа ~ Grantee 
given heritable and transferable right—Revenue to 
be assessed at increasing rate till certain amount— 
Permanent Settlement. 

Plaintiff's predecessor was given by the Govern- 
ment in the year 1790 а heritabie and transferable 
right in certain lands by a talukdari patta The 
words used were the usual words which denote per- 
manency, and it was stated that from the 7th year 
he was to pay revenue at the full total rate of 
Sannas рег bigha The taluk was enteredas a perma- 
nently settled estate in the Records, After the reve- 
nue had been paid at the rate of 8 annas per bigha 
for some hundred years or over, the Government, 
alleging | that the taluk was wrongly enteredas a 
permanently settled estate in the Records, assessed 
to revenue certain lands gained by alluvion within 
the boundaries specified in the patta at the rate of 
12 annas per bigha, The plaintiff asked for a десјага- 
tion that the lands were not asseszable to revenue at 
the rate of !2 annas per bigha but at 8 annas: 

Held, that by the patta of 1790 the land within the 





‚ boundaries specified was permanently settled with 


the plaintiff and that the revenue was to be assessed 
from time to time according to the terms of the patta 
by*measuring the lands under cultivation and was to 


е assessed at an increasing rate up to the maximum 


of 8 annas per bigha. С PARBATI CHARAN SAHA v. 
SECRETARY OF STATE FOR INDIA, 86 C, L.J 445 188 
Lawalad, meaning of—Restraint on aliena- 
tion— Pre-emption, right of, creation of—Hindu Law 
-- Succession -- Alteration of rules of succession, 

The members of & joiftt Hindu family effected a 





` geparation. The deed of partition contained, among 


others, the following clauses:— (a) that if any ono of 
the executants found it necessary to transfer his 
property ‘he should transfer the sameto his near 
co-sharers, and with their written consent to a 
stranger; (b) that if. any of the exeoutants died 
lawalad, his property should be divided among his 
near co-sharers, and (cj that no executant should 
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have the right of creating title in favour of a 
daughter's son directly or ,indirectly. One of the 
executants died without leaving male issue and his 
daughter sued to inherit his property: 

Held, (*) that clause (a) was a contract creating 
aright of pre-emption amongst the- parties to the 
partition and was in no way objectionable ; 

(2 that clause (b) attempted to alter the rules of 
succession under Hindu Law and was as such 
unenforceable and that the daughter had every right 
to inherit the property ; ; 

(3) that the word lawalad should be taken to mean 
“without male issue," which was the usual meaning 
ofthe word and thatethe distinct exclusion of a 
daughter's son from inheritance in clause (c) afforded 
additional reason for accepting that meaning of the 
word : 

*(4) that clause (c) was а restraint on alienation 
and as such was void. 

In the construction of adeed the essential thing 
s nob the description of the ‘document but its 
effect. A ManADAai Kuan v. BaGESEAR Rar (192 ) 
A. I. R. (A) 233 77 


Mortgage, wsufructuary—Stpulalion to pay 
interest after thirty years at time of redemption, 
meuning of. 

A usufructuary  mo'tgage-deed contained a 
stipulation, that “after the expiry of thirty yéars at 
the time of redemption, interest shall be paid along 
with the principal” at a certain rate; the mortgagee 
claimed to be entitled tointerest from the date of 

. the mortgage: | 
He'd, that the condition to pay interest only came 

into force on the expiry of the thirty years as it could 

not possibly have been intended that whilst the 
mortgagee was recei ing the usufruct he was also to 

he entitled to interest. P © Monammap ATI v, 

Rawzan ALI, 14 1. W. 710 à 65 


Contempt of Court — Object of punishment — 
Final judgment, delivery of, whether ousts Courts 
jurisdiction — Healthy criticism not discouraged. 

Тие object which & ourt has in view in punishing 
for contem pt of ( ourt, is the protection of the public 
from the evil which will result if their faith in the 
authority and justice of tribunals of the land were 
impaired i 

A scandalous article to the effect that in a certdin 
class of cases the Oourts are not giving independ- 
ent and impartial decisions but are merely registering 





the wishes of the executive amounus to an inteifer-- 


ence with the due course of administration of justice. 
A final judgment does not oust the jurisdiction 
of the Court to protest its integrity and impar- 
tiality against scandalous attacks. 
Рег Crump, J,— Healthy criticism pointing out the 
shortcomings of { ourts should nob be checked, as 
long as it does not impute фо them corrupt motives, 


B SATAYABODHA BAMCHANDRA, In re, 2: Bom L.B.. 


928: 1922 A LR (Б) 426.48 CR. L J 64 84 
Contract. See MERCANTILE ! ONTRACT 9 
———-- Breach—Damages, measure o|—Sale at “the 


then price” 

- The plaintiffs sold to defendants one hundred 
bales of yarn on the ith September, 1920, out of 
which seventy-five were for ready and twenty-five 
for September delivery. silthough the plaintiffs 
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had two hundred bales in their godéwn at the date 
of ‘sale, there was no appropriation of any bales) 
towards this contract. The defendants took delivery: 
of twenty-four bales on 17th September, 1н>0, twelve: 
bales on 4th October and again twelve bales on 2:86. 
October But failed to take delivery of the remaining 
fifty-two bales. Letters calling upon the defendants 
to take delivery were sent by the plaintiffs in 
October 1920; December 1920 and January 1921. 
The only written reply was given in January 1921, 
wherein the defendants set up cancellation of the 
contract. Eventually the plaintiffs sold the fifty- 
two bales by auctionin March 1921, and brought! 
the present suit for damages. The defendants ad- 
mitted the breach of the contract : 

Held, (1) that the property in the goods did not 
pass to the defendants and that, therefore, the' 
plaintiffs could rot rely upon the auction sale in 
Маго» 1421; 

()that the date of the breach was eight days 
from the 18th September as regards the ready 
goods and sUth September as regards the other 
goods ; А ў 

( ) that although the defendants took some de. 
liveries after the breach of the contract was committed 
those deliveries were taken under the suit contract 


“and not under some new contract for extension of 


time and that there was no understanding be*wéen 
the parties that if the defendants were unable 
ultimately to take delivery, the plaintiffs would be 
entitled to go into the market and sell “at the then 
price." : | 

(4) that the plaintiffs were entitled to claim 
damages onthe basis of rates prevailing on the dates 
of the breach of the contractand not on the basis of- 
the rates prevailing in January or Varch t921: 

f) that the whole of the forty-eight bales of which 
delivery was taken must be taken to be appropriated 
to the ready contract. . 

The right to sale at "the then price" is based, on 
the express or implied consent of the purchaser, .and 
in the absence of such consent, the measure of 
damages is the difference between the contract rate 
and tke market rate at the due date of delivery under € 
the original contract. EB Toyo Menga KaIsHA LTD, 
v. CHABILDAS NATHUBHAT, 24 Bow. L, В. 149; (1922) 
A. I. R. (B) 208 29 


Broker authorised to find purchaser for 
property—Offer to sell— Broker, competency of, to 
enter into binding confract. i 


If an owner of land instructs a broker or an agent 
to place it on his books and to find а purchaser for 
him, that doer not artthorise the agent to enter into 
an open contract for sale of the land or indeed to 
make any , firm contract for sale binding the 
principal, • х 

The words "I authorise® you to procure a buyer, 
etc.,” contained in a letter sent by a vendor to his 
broker mean that the offers for the purchase of the 
property in question should Ве placed before tho 
vendor for consideration. They do not amount to an 
offeron the part of the vendor to sell the premises 
in question to whoever may be brought into touch 
with the vendor by the broker. Є Perna CHANDRA 
Durr v. INDRA CHANDRA Roy, 40 О, 289, (1922) A. Т: 
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ferable tenaney at fixed, rate —Alteration of rent by 
` mutual agreement—Tenancy, nature of, in other 

respects, if altered 

Where a tenancy as originally created is heritable 


. and tranaferable,,not held for a limited term and 


subject to the payment of a fixed rent, tho oircam- 


- stauce that by agreement of parties the rent original- 


ly fixed is subsequently increased is not sufficient to 
lead to an inference of'a novation of contract result- 
ing in в tenancy with a fresh start inall respects, 
во -88 to aftect its transferable or heritable 
character, © PRIYANATH GHOSE V SURENDRA NATE 
Das, 28 2. W. N. 607; 85 C. L, J. 410; (1942) A. I. R. 
{O.) 511 i 


Sale of goods -Delivery in instulments— 
Non-delwery on due dates - Rescission of contract— 
Purchaser, right o}—Damages. ; 
Where in a contract for the purchase of goods 

delivery is to be made in instalments, and there is a 

failure on the part of the seller to deliver any 

goods of certain instalments, in determining whether 
it is open to the purchaser to rescind the contract, 
the question .to bə considered is, wether the’ 
promise of either. party to the contract should be 
treated as во far divisible that а partial breach by 
the othe: should be compensated in damages unless 
the partial breach can in fact be shown tu gə to the- 
root of (he contracs, or whether with reference to. 
the actual circ imstances of the case the опе party 
to the contract is relieved from its future perfoim- 
ance -by the conduct .of the other and whether 
thas conduct amounts to a renunciation, to an absolute 
refusal to perform the contract, such as would amount 
fo.» rescission, if he had the power бо resciad, and 
whether the other party may accept it ав а reason 
for not performing his pag. M" ` 

A contracted to purchase certain goods from В 
and ‘the latter sgreed to deliver the same in 
three shipments, in July, August and September; 
he failed to make any delivery on account of july 
and August shipments, but shioped all the. goods in 

September. A made no complaint’ of the defaults 

but’ before the tender of the goods in September 

intimated his intention to rescind the whofe con. 
tract. Ina suitby В for damages for breach of 
contract: TE le xg ri 
Held, that, looking to all the circumstances of the 
case, the ‘whole’ object of the contract was not 
frustrated by non-delivery of part of the goods 
contracted for, aud that A was, therefore, not entitl- 
ed to rescind the, whole contract, and wasliable in 

damages in respect of the last instalment of the , 

Wi Swami & Co ev, NUKALA VENKATA-, 

SUBBIAH, (1922) ч. М: №, 47 ; e 41 








that А 
mutual co sent, the, contract comes to an end. 
Воб іб, is open to the parties to make a new contract 


on. the, basis of the,old,dne’ by.oxtending, Ње, period. 


D 


4 
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Novation—Permanent, heritable and trans- . 
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for delivery: the terms of the new contract, however, 
must be certain before the Court can give effect to 
any of them It canaot be inferred from mere 
delivery after due date what the rights of the 
parties are to be. В Puaxix Minns, LTD. v. 


МАрНАҮрАВ RUPCHAND, 24 Bom L. R. 142 
е 





Time for performance not fised—Delay in 
performance by one party—Notice by other to perform 
within certain time—Reasonable notice, what is. 

.. The special jurisdiction of equity to disregard the 
letter of the contract in ascertaining what the par- 
ties to the contract are to be takenas having really 
and in substance intended as regards the time of ita 
performance may be  exgluded by any plainly 
expressed stipulation, But to have this effect the 
language of the stipylation must show that the 
intention was to make the rights of the parties 
depend onthe observance of the time limits.pre- 
scribed in a fashion whichis unmistakable, The 
language will have this effect if it plainly excludes 
the notion that these time limits were of merely 
secondary importance in the bargain, andthat to 
disregard them would be to disregard nothing that 
lay at its foundation, Prima facie, equity treats the 
importance of such time limits as being subordinate 
to the main parpose of the parties, and it will enjoin 
specific performance notwithstanding that from the 
point of-view of a -‘ourt of Law the contract has not 
been literally performed by the plaintiff as regards 
the time limit specified. But equity will not assist 
where there has been undue delay on the part of one 
party to-the contract,.nd the other has given him 
reasonable notice that he must complete within a 
defin'te time. А 

A contruct for sale of immovenble property provid- 
ed, that the sale should be completed within three 
months, but this period was subsequently extended 
by both the parties, and considerable delay occurred 
in preparing the necessary documents; eventually 
the vendor called upon the vendee to complete the 
sale in four days, otherwise he would treat the 
contract as broken and forfeit the earnest-money, 
After. the expiry of four days the vendee tendered 
the purchase-money Боб іб was refused, whereupon 
he brougat the present suit for specific performance 
of the contract: et 

Held, that the vendee was entitled to reasonable 
notice for completing the contract within a definite 
time that as there were nó special circumstances 
which would demand that the contract should be 
completed in four days, four days was not reason- 
able notice, and that as, from the surrounding circum. 
stances, the vendor had not been prejudiced by the 
further delay in the completion of the contract, 
the vendee was entitled to the assistance of the 
Court in obtaining specific p:rformance of the con. 
tract. B Mussa MAHOMED v. MOTILAL !TOHALAL, 
24 Bom. L. В 205; 19 gal R (B) 14 IS 


„Contract Act IX of 1872),ss. 11, G4, 
G5-—BHvidence act (I of 1c72), в 1:5— Specific 
Relief Act (Iof 8 7),s8.4 , 4! —Contract by minor 
— False representation as to age to knowledge of other 


И party- Fraua— Transaction, setting aside of —Refund 


of consideration. 
A false representation by & minor as to his age 
made:to.& person who knows it to be false is mot 
NE ө к р 


1034 . 
Contract Act—contd, 
such a fraud as to take away the privilege of 
infancy. i | 

A person wlio seeks to recover property trans- 
ferred by him on the ground that he was a minor 
when the transfer was made cannot be compelled 
to refund to the transferee the money which the 
latter had paid to the minor as consideration for 
the transfer, either under the provisions of sections 
64 and 65 of the Contract Act or under the provisions 
of sections 39 and 41 of the Specific Relief Act, 

А contract entered into by а minor is void ab 
initio and a Court of Equity cannot say that it is 
equitable to compel a person to pay any money in 
respect of a transaction which as against that per- 


son the Legislature has declared void. L Bisnun ` 


543 


— SS. 16, 74—Interest, high rate of—Court, 
jurisdiction of, to reduce rate stipulated — Debtor's 
need -- Undue influence. j 
A Court has no jurisdiotion to reduce the high rate 

of interest stipulated for in a mortgage-bond The 
mere fact that the property mortgaged is sufficient 
for the payment of the loan advanced is not a 
ground for disallowing the rate of interest agreed 
upon; to obtain relief, the debtor must bring himself 
within the four corners of section )6 of the Contract 
Act; because a debtor was inneed of money, it does 
not follow that the creditor was in a position to 
dominate his will. Pat Onova NAGPUR BANKING 
Association Ltp v, Buacwat Bux Rar, 1 Par. 203; 
(922) A. I. R. (Par) 491 697 


———— ss. 19, 39, G4, application. of— 
Qontract, rescission — of— Restoration of advantages. 
There is nothing in the language of section 64 of 

the Contract Act to justify its application only to 

contracts voidable under section 19 of the Act and 
not to those which are voidable by reason of breach 

under section 39 of the Act, s 
The provisions ofseotion 64 of the Contract Aot 

do not mean' that the person rescinding а contract 

must restore all that he has received under it, 
irrespective of what he has given. He should be 
made to restore any balance of advantages received 
unde» tite contract which can be clearly separated 


SINGH v. BIsHNA | . 





offfrom the advantage for which consideration has. 


been given by him. О Mumtaz ALI KHAN v^ ALTAF- 
UL-BAHMAN, 25 О. О, 169; (:922) А, Т.В. 90-59 





SS. 28, 203—Decree, part transfer of 
—Agreement that transferor alone would carry on 
ewecution, validity of —Agreement, revocation of. 

A stipulation in an: agreement between the trans- 
feror and transferee of a part of a decree that 
execution shall be carried on only by the transferor, 
and that he shall be at liberty to compromise the 
matter, as he may think proper, amounts merely 
tothe appointment of the trafisferor as the agent 
of the transferee to realise the amount under the 
decree, and under sections 28 and 203 of the 
Contract Act, the transferee is at liberty to revoke 
the authority so given, if his interests are prejudicially 
affected by the aot of the transferor. Murai. 
Онкттү v. LODD Govinpa Doss Krisuna Doss, 41 M. 
L. J. 816; 141. W. 287; (1921) M. W; N. 649, 44 M. 
919 . 337 
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— S. 28— Agreement restraining t&ansferee o ° 
part of decree from executing same, validity of. 

An agreement reatraintng the transferee of part 
of a deoree from applying for execution is’ void 
under section 23 of the Contract Act, and is, 
consequeutly,eno bar to the entertainment of an 
application by the part transferee for execution of 
the decree. Wi Мотнілн Онкттү v. Lopp GOVINDA 
Doss Krisuna Doss, 41 M. L. J. 816; 14 E. W 287; 
(1921) М. W. N 649; 41 M. 919 337 


S. ЗО, applicability of—Agreements colla- 
teral to wagers--Co-partner paying losses under 
wagering contract—Right of reimbursement, 
Where two partners enter into а contract, even 

assuming it to beof a wagering nature, if one of 

them satisfies his own and his co-partner's liability 
under the contract, he can legally claim that 
partner's Share of the loss and has a right tore- 
imbursement against the partner. М Монаммар 
GULAM MUSTAFA v. Papamst, (1923) A. I. В. (N.) E: 
186 


S. 30—Constituents of wagering, contract — 

Speculation, 

Speculation does not necessarily involve a contract 
by way of wager; to constitute such a contract a 
common intention to wager isessential It is neces- 
sary to.show that both parties intended that no , 
delivery or acceptance shall take place and agreed 
thatthe mere difference between the price at the 
time of the bargain, and the price at some later time 
shall be paid, but if only one of the parties intends 
that no delivery shall take place the contract ts not 
vitiated. Pat SawzHIRAM-BAIJNATH v, SURAIMAL 
MARWARI, (1922) A. I. В (Par,) 220 769 


S. 45— Joint promisees or mortgagees— 
Suit by one, whether lies, e See CIVIL PROCEDURE 
€opz, 1908, О. XXXIV, n. 1, O. I, R, 9 677 


^ 
SS. 55, 107-— Vendor and purchaser— 
Re-sala by unpaid vendor, whether avoids contract, 
Where a contract gives an unpaid vendor the right 
to re-sell the goods on the account and risk-of the 
purchaser, the exercise of that right by the vendor 
does not®annul the contract, He can re-sell the 
goods and enforce at the same time all other rights 
given to him by the contract in so far as those rights 
are not affected by the re-sale, L Jar Nararn- Banu 
Lan v. Narain Das-Jaint Mar, 8 L, 296; (1922) А. I. 
к. (и) 8689 `` ° 585 


e 
——— — S. 55 12i,- (3), applicability of —Agree- 
ment to complete work within stipulated period— 
* Damages fimed for breach— Time, whether of essence 
of contract. Ц 1 











Where in a work coatract à penalty is stipulated ` 
for jn case of failure tocomplete the work within a 


а stipulated time the indication,is that in case of such» 


failure it is not the avoidance of the contract that is 


: contemplated but ‘the acceptance of performance 


after the stipulated time Bybjece to payment of 
damages fixed in the contrapt. Sucha case falls - 
within clause 12) of section 65 of the Contract Act 
and time is not ofthe essence of the contract in the 
case. N ROBERTS v. SHAIKH HYDER 894 
- Sa 74—Compound, interest at same rate а 
simple interest from date of default, whether penalty ' 


`7 have passed "to ihe buyer. 


D 
QUE 
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A stipulation to pay ‘compound interest Fro. date 


.0f default at the same rate as the simple interest ig 


nota penalty within the meaning of section 74 of 
‘the Contract Aot, Wi MALLI Ouertiany VEERANNA 
Tevan, 41 M. L. J 470;.(1921) M. W. N, 417 812 
— LL s. 74 — Interest, penal. 

Interest payable under а .mortgfge.deed at the 
rate of one per cont. per mensem compoundable 
annually is .not penal or extortionate. A Ворн 
бхон v, Baroso Sinan, (1922) A, I. Е. x n 





's. 74—Penalty—Law, 
+ PERFORMANCE 


4 


See SPECIFIC 
163 
S. 107. Re-sale, right of, enjorcement of — 
Right conferred by Statute—Right reserved by 
contract, 
A right of re-sale conferred by.a Statute can only 
be exercised, if the vendor has gota lien, that is,,is 
either in possession of the goods sold, or the goods 
are in transit, though the property in the same may 
Where the right of re- 
sale ів reserved by the terms of a contract of sale, 


‚ it can-be exercised, if any of the conditions of the 


. question of mixed fact and law. 


sale, on which the right of re-sale depends, is broken, 


apd it cannot be regarded as either penal or un- 
enforceable: О Мав KHAN v. MOHAMMAD Авр 
Aur Bre, 26. 0. С. 186, (1922) A. I. R. (O.) 265; 10 0, 
L. J. 83 20% 





Ss. I 13——5ale of goods— Warrant —Mer- 
ohantability Question of mined fact and law— 
Principle of de minimis, where applicable —hajor 
portion of goods defective. 

Whether certain goods are “merchantable” 
Goods which are 
not immediately saleable and upon which an expendi- 
ture of money is required by the purchaser to make 
them saleable are not “merchantable.” 

The principle of d@minimis might be applied to 
damage, which, though it cannot be met by re-condi- 
tioning the goods, could be met by a small allowance. 
But it cannot be applied where the goods are 


radically unmerchantable, e g., where ' /l0ths of them’ 


are damaged, however slightly. М Маты & Co v. 
ү. АГА. В. FIRM, 16 L. W. 145; (1922) М. W. N. 468; 
АЗ M. L, J. 20+; 32 M. L..T. 158; (1928) A. I. R. (M.) 
262 . 396 





S. 128—Surety— Principal debtor's .death, 
effect of. 


The principal debtor's death cannot in law release. 


the surety from his obligatign. N LAXMAN v. 
Conte S 557 





162—8ection not exhaustive— Voluntar 

and он bailees—Limitation Act (ах. 3 
1809), Sch, Т, Art. 145. 

» Ав the Indien Contract Act is not an exhaustive 

Code it cannot be snid that what is stated therien 

with reference to ee question of -bailments is 

exhaustive. 
Bailments are 


9 two kinds, m and 


: involuntary. The relationship between the depositor 


of an ornament and iis depository is tbat of a 
voluntary bailor and-a voluntary bailee. When on 
the death of the véluntary bailee the subject-matter 
of deposit passes into the hands of his widow, the 
latter becémes an involuntary bailee. As long as the 
article is not returned to the tree owner and it 
remains in possesstoneof the widow, she romains an 


GENERAL INDEX. 
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“the suit knowing that they had no cause o 
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involuntary bailee thereof. For the purpose of the 

Limitation Act involuntary hailees can be described 

as depositories ang are governed by Art. 145 of the 

Schedule to the said Act. С Рвомотно МАТН v. 

Рворүмхо Kumar, 26 О. W, N. 772 900. 

S. 215— Principal and agent—Agent con- 
cealing his identity—Oontract voidable. 

Where an agent conceals from his principal the 
fact that he is dealing himself in the business of 
the agenoy in order to obtain for himself a wrong. 
ful gain, that is to say, again which he knew he 
would not have got had he disclosed the fact hones‘ly 
to his principal, and it is shown that the concealment 
was dishonest, such dishonesty is not rendered 
lawful under section 216 of the Contract Act, but 
carries with it the usual effect of dishonesty or 
fraud upon the contract, and renders the contract 
voidable, 

А contract induced by fraud as to the identity 
of the contracting party entitles the -party defrauded 
to repudiate the contract. ACHUTHA NAIDU v. 
Олкпет BowpEN & Oo. 16 L. W. 845; (1922) M. W. 
М. 676; 48 M. L. J. 444; (1022) A. I. B. (М) 497; 81 M. 
L. T. 437; 45 M. 1005 927 
Contributlon:, right of, nature of. 

The right of contribution is nota mere right to 
sue for damages and is assignable. М Ramaswam1 
AIYAB v. DEIVASIGAMANI PILLAI 43 M. L. J. 129; 
(1922) M. W. М. 42; 16 L. W. 282; 31 M. L.T. !F6; 
(1922) A. I. R..(M.) 897 957 
Suit by several plaintifis—Dismissal with 

costs—Cost realised from one plaintiff—Contribution 

' .by others— Implied contract. 

Where two or more persons join in an attack or 
in a common defence in an action, there is at least 
an implied contract that they will share the gain 
or loss, and in such a case they must pool the gains 
or jointly pay the losses. Consequently, an un- 
successful party is entitled to contribution for costs 
from a co-party when he has had to pay the whole 
of it himself. But when defendants toa suit have 
different, antagonistic, and exclusive defences, there 
can be no such contribution unless there is a contract 
or some equity between them. 

Quare.—Whether contribution would be allowed 
in the case of unsuccessful co-plaintifis who prought 

action. 
20 
88 








A PansorTAM Das KoLAPURI v. LACHMI NARAIN, 
А. L, J. 840; (1928) A. I. В, (А.) 67 
Co-sharer--8ale of shamilat. 

The mere fact that a portion of the shawilat land, 
only appertaining to a -khata has been sold, cannot 
deprive a co-sharer inthe khata of his right to 
maintain a suit for pre-emption as a co-sharer. 
L Амів Nissan v. Kanon RAM 191 
Court Fees Act (VII of 1870), S. 4, 

Obiter—Seoction 4 of the Court Fees Act does 


-not include within its purview an appeal from 


the judgment of a Single Judge. L Нав DIAL 
SHAH v, SECRETARY of STATA FOR INDIA, 8 1. 4/0: 
(1928) A І. B. (L ) 275 428 
S. 7 (Iv; а. See Surra VALUATION Аст, 
1887, s. 26 к 
S. 7 (V) G—Pre-emption — suit —Court. 
fees--Market-value; how to be ascertained. 
Where in & pre-emption suit Court-fee is to be 
paid on the market-value of the property sold, the 








“acts. 
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„value of the suit should be determined with reference 
to what the value was onthe dateof the sale and noton 
the date of the institution ‘of the suit. X, SHER 
MUHAMMAD v. AHMAD SAID 650 
—— Sch. I, Art. 1, application of. See 

Отт, Рвоскровв Cope (Аст V or 1903), Q. XX, 
. R. 12 (2), FINAL DECREE UNDER 722 





Set-off—Amount claimed exceeding amount of 

plaintiff's claim—Court-fee payable. 

Where a defendant in'& written statement claims 
a set-off the amount of which exceeds the amount 
of the claim made against him, he must рау ad 
valorem Oourt-fees on the entire sum claimed by 
him, and not merely on the difference between the 
two amounts, to entitle him to have his claim 
enquired into and determined in the trial of the suit. 
A CHAKKHAN Lan v. KANHAIYA LAL, 20 A. L. J. 
1005; (1-23) A. I. R. (А.) 118; 90. GAL. R, (AD 
146 ' | 921 


Criminal Procedure Code (Act V 
Gf 19985, ss. 69, ?O, 7 I —Notice to accused 
— Substituted service, when to be ordered. 
Substituted servico of a summons should be 
ordered only after proper ‘steps to serve the accused 
.. personally have, proved ineffective. N Janmo v, 
Manik Lapa, 28 Св. L, J, 739; (1922) A. I. R. 6 


——— S, 1O7—Joint trial of gang, if legal — 

Quantum of evidence. : 

If a gang of persons join together in jointly 
committing acts of violence or criminal intimidation, 
pioceedings under section 107, Lriminal Procedure 
Code, against the whole gang in the same саве are 
proper, and it suffices in such a care to establish 
thai some members of the gang committed various 
It is not necessary to prove that on every 
occasion the whole gang were together. М BARARAM 
v. EMPEROR, 23 X BR D.J. 741 А 629 
S. 144, order under—Hotension, improper 

— Extension in face-of injunction of Civil Cowrt— 

Illegaluty—' Alter, meaning of 
, An order issued under section 144, Criminal Pro. 
cedure. ode, which is virtually an extension of a 
Bimilag order already issued and which :s in the 

_nature ^f a permanent expedient is ill^gal, expecially 
when an injunction order of a Civil +. ours is pending. 

It is the duty of Criminal Courts to respect the 

.oginions of ‘ivil Courts and, in taking s.eps to 
preserve peace, to take action only against those 
who are infringing the rights of others and protect 
those who wish to exercise their rights and not t$ 
prohibit the latter’s enjoyment of rights. 

The word ‘alter’ in section 44 (43, Criminal Pro- 

. cedure Code, does not justify the substitution for or 
addition to the party against whom the original order 
is directed. М Murart NAICEEN, V — AIYASAMI 

МліскЕМ, :6 L. W. 452. (922) M. W, N. 612; 25 UR 

L. J, 684; (1927) A. I.R (M.)96 369 

——--- S. 145, proceedings | under— Magistrate 

awarding possession urthout deciding which party in 

possession on date of preliminary order — High Court, 
power of, to interfere. 

Where ina proceeding under section 145, of the 
Criminal Procedure Code, the Magistrate tails to 
decide which party was in possession on the date of 
the preliminary order and maxes ап order declaring 
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that one of the counter-petitioners He placed in. 
possession, he acts without jurisdiction and the High 
Court has power to .interfere. ЇМ Perra SUBBA 
Gounpan v. NINNA SuBBAYYA GouNDAN, 16 L. W. 701; 
81 M. L, Т. 382; (1928) A. I. B. (M.) 142; 23 Cn. L J. 
670 | 158 





e (9 
ss. 145, 146, proceedings wnder— 

Finding as to likelihood of breach of peace— 

Insufficient evidence—Revision—Attachment, when 

to be ordered—~Receiver, appointment of. 

A purchaser of agricultural land at an execution 
sale applied for the mutation of names in his 
favour. While mutation proceedings were pending, 
he filed an application -under section 145, Crimi- 
nal Procedure Vode, alleging that a breach of 
the peace was apprehended because of interference 
in the collection of rents of the property. .Jhe 
Magistrate passed an interim order of attachment 
of the property and fixed a date for hearing the 
application ; on the date of hearing, the Magistrate 
without recording any evidence but relying on, the 
evidence recorded in the mutation proceeding came- 
to the conclusion that the applicant was in posses. 
sion and that the existence of conflicting claims ren- 
dered a breach of the peace probable: | 

Held, that the finding was virtually a finding based 
on no legal evidence, becaure the Magistrate was 
not justified in importing his knowledge of thg 
evidence in the mutation proceeding, while that 
proceeding was yet undecided, into the case, and 
that the finding was open to revision. 

The attachment referred to in section 146 of the 
Criminal Procedure : ode can only be made; where 
the ^agistrare is unable to decide which paty is 
in postession, or decides that none of them is in 
possession К 

The mere passing of an interim order of attach. 
ment does not by itself justify the appointment of a 
Receiver 4) kazı HusAIN v, MEHDI Hasan, 25 О 
С. 145; (1922) A LB. Q0.) 256; 28 Св Lid. 6*4 

; 268 


—— — 58. 145, 145 (1)—Order ol attachment 
passed without emamining witnesses present in 
Court, legality of 
An order passed under section 146, clause (1\ of 

the Code of Uriminal › rocedure without examining 

any of the witnesves of a party tothe proceeding who 
are present in ('ourt is invalid. С Siva NATH 

Внладт v, RANKISHORE MONDAL, 35 О, 1, Ј, ^s; 

(19:2) А.І. К. (0) 2555 28 Св L, J. 688 272 


ss. 145, 439 —Proceeding under section 

145 - Compromise- Breach—Gontinuation of pro- 
ceedings ~ Irregularity “Revision, 

During the course of a proceeding under section 

145 of the Crifnins! Procedure Code the parties 

entered into а compromise whereby it was agreed 


that the first party woufj continue in possession 


of the property in dispute. The Court, thereupon, 
consigned the record to the record.room. A few 
days after, the first party appeaxed before the Court 
and filed a petition complaiuing that the second, 
party had dispossessed him from a portion of the 
property in dispute and threatened to use violence, 
The Magistrate, thereupon, revived the. proceedings 
and finally passed an order confirming the possession 
of the first party: 


^ Vol*LXIX). | 
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Hela, thst there was no grave, irregularity in the ` 


` proceedings or final order of the Magistrate which i 


justified interférence in revision. i KBUSHALGIR J 
v. JAMNAGIR, 28 Ов. 1, J7. 724; (192°) A. I. R (ia) 46 
ME 452 . 
-———- 9. 145 subs. (2) —" Land" meaning 

of — Dispute concerning distribution of profits of land 

—No dispute as to "possession —Proceedings under - 
section, whether competent. : 
‘At the time of the distribution of the profits. 


` of certain villages whose rents were collected in 


kind -by the lambardar, there arose а dispute-bet- 
‘weén the lambardar and a mortgagee from a со 
sharer who ‘claimed to b» entitled to a fifth share: 
inthe produce whereas the lumbardar admitted his 
right to a one-sixth share only. At the time’ of 
the dispute the'grain was lying on the threshing 
floor and. the possession was admittedly with the 


"lambardar. The ‘Magistrate apprehending a breach- 


of the-peace took action under section 145, Criminal 
Procedure Code, rélying on sub-section (2) of that 


-section wherein the expression ‘land’ is held to 


include “crops or other produce of land and the - 
rents or profits of any such propérty ": 

‘Held, (1) that the words “crops or other produce 
of land” referred only to the crops or other -pzoduce - 
whilecstill attached to' land ; ТА - к 

e(2) that- although there: was а dispute аз to 
profits ef land, the only question was as to the 
amount: which the mortgagor had a legal right to. 
claim from the lambatdar and thatas the posses-' 
sion was with the tambardar it could not be said 
that’ there was any dispute relating to possession : 

(н) that, therefore, the Magistrate had no juris- 


'  dietion- to proceed  undér section 145, Criminal 


Procédure Code. ' O. Емрквов v. RAM BHAJAN, 26 
O.U. 187; (15.2) А І В.40:) 199; 23 Cn. L. J. Bn 


———.SS. 159, 164, 354, 533—OConfession 
- —Oral evidence - Unrecorded confession to Magistrate 
during Police investigation, if admissible—Evidence 
"Act (I of 1472), 8.91. ` j 
Evidence may be given ofa confession provided 
that it benot excluded by .an, express provésion of 
law, whether made to a private person, orto в Magis-. 


trate otherwise than in the course of an enquiry or 


other judicial proceedings: it may then bə proved, and 
must be proved, if at all, like any other fact. 
A, Magistrate is not bound t$ record state- 


ments, whetser in the п®%пге of information by 


witnesses about a crime, or admissions by persons 


_ who have taken раф in'& crime, if made in'the 


course of an investigation before the commencement i 
of a tial or inquiry. Such statements are governed by 
section :64 of the, Crimindl Prooedufe Code. . 
While the Police were conducting an investigütipn 
and collecting evidence ott, murder, and the progress 
of their work of detection was being watched by a 
Magistrate deputed under section 159 of the. Criminal” 


Procedure оде, 4, eonfessional statement regarding · 


the offence was made tq the Magistrato;.he made no 
written record of the, statement, but at the trial. 
before the (qurt of Session he deposed as to 
what the accused admittedin his presence, and the 
question was, whether the oral statement’ of the 


Magistrate was legally admissible in evidence:' 


"GENERAL INDEX, | 


^ «, ROSHAN Mat, 28 Ов. i, J. 720 


| 
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. Held, that. the mere fact that the Magistrate 
had failed to record the admission made to him in 
_writing would'not render his oral statement ав to 
what the accused had said inadmissible in evidence, 
Obiter.—Section 534 of the Criminal Procedure 
, Oode can only be invoked when there is some written 
yecord but*that record is defective through some error 
in not strictly following the provisions of section !64 
or section 264, the object being to take such records 
out of the excluding provisions of section 91 of the 
Evidence Act. М Im re TawexpuPALLE PEDDA 
OBIGADU, 14 L. W. 6423 (1921) M. W, N. 779: £0 M. 
L. Т; 107; 42 M. L. J. 37; (1922) A, T, R. (M.) 40; 45 
М. 220; 23 Св L. J 680 2 


E e 

———— SS. 179, IB [ — Penal Code (Act XLV of 

1860), s, 406—OCríminol breach oj trust—Place of 

trial. - : 

Acoused, carrying on business at Calcutta, indented 
for certain goods through complainant, a commission 

' agent carrying on business at Delhi. The goods were 
to be delivered at Calcutta but payment was to be 
made at Delhi. When the goods arrived accused was 
allowed to take delivery of them on condition that he 
would hold them in trust till they were paid for. He 
disposed of the goods before'paying for them. Com- 

‘plainant thereupon filed a complaint against the 
accused under section 406 of the Penal Code at 
Delhi: 

Held, that the alleged offence, whether criminal 
breach of trust or cheating, had been committed at 
Calcutta and that the Delhi Courts had uo juris. 
diction to entertain the complaint. L Авро, Hag 
v. EMPEROR, 23 Cr, L. J. 743 631 

? S.'I95—3anction to prosecute—Munsif, 

whether subordinate to District Judge or Sentor Sub- 

Judge. 

For the purposes of section 195, Criminal Pro. 
cedure Code, & Munsif is subordinate only to tne 
Senior Subordinate Judge and not to the District 
Judge. The latter has, therefore, no jurisdiction to 
grant sanction for a prosecution for offences com- 
mitted.in the Court of & Munsif, L KANHAYA LAL 


448 
- 5. 195 sub-ss. ‘6), (7)—Sanction to 
prosecute—Order of Sessions . Judge confirming offer 
of Subordinate Judge refusing to grant sanction, if 
can be revised by High Court—High Courts power 
of superintendence, exercise of —Government of India 

Act, 1915, (5 & 6 Geo. V, О, 6)), в. 107—0 

Procedure Code (Act V of 1908), s. 116, 

, e The petitioners applied to a Subordinate Judge 
for sanction to prosecute the opposite party for 
using as genuine a certain document which they 
alleged was a forgery. The Subordinate Judge 
having refused to grant the sanction, the Distriot 
Judge was moved and healso refused the sanction 
on the, ground that there was no clear prima facie 
баве against the opppsite party. The petitioners 
then moved the High Court against the order of 
the District Judge refusing the sanction: 

Held, that the application to the High Court was 
not maintainable either under the provisions of 
section 107 of the Government of India Act or under 
sedtion 115 of the Code of Civil Procedure or under 
sub-sections (6) and (7) of section 198 of the Code of 
Criminal Procedure, А А 
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Per Өћоѕе, J.— Although the High Court is 
vested with very wide powers of superintendence 
over the proceedings of, subordinate Courts these 


powers are ‘not to be exercised for the purpose of. 


interfering with the order of a subordinate Court, 
merely on the ground of error in law or error in 
fact. In other words, the powers of supprintendence 
are.not applicable where the only question is whether 
the decision of the lower Court is against the weight 
of evidence, "n | 

Only one appeal, or rather one application in revi. 
sion, is contemplated by sub-section (6) of section 
395 of the Code of Oriminal Procedure. 

The Legislature has not intended in cases nob 
covered by section 439, Criminal Procedure Code, to 
allow a succession of appeals or applications in 


revision, . : "E 
A sanction given under section 195, Criminal 


*Procedure Code, is not а mere formal matter. Before 
sanction can be granted it is necessary for the 
Court to see if there is a prima jacie case against 
the accused. í . 

Per Cuming, J.—HFor the purposes of seotion 195, 
Criminal Procedure Code, the Court of the Subor- 
dinate Judge is subordinate only to the District 
Judge. КИСТИ : 

The High Court has no jurisdiction -under section 
195 (6) and (7) of the Criminal Procedure Code to 

"interfere withthe order of a District Judge con- 
firming the order of a Subordinate Judge refusing 
to grant sanction to prosecute 

An application for sanction to prosecute cannot 
be the subject of revision under section 115, Civil 
Procedure Code. ' i i 

Section 115 of the Civil Procedure Code refers 
to civil matters and civil matters only. It has по 
application to criminal matters : 

An application for sanction to prosecute is made 
under section 195 of the Criminal Procedure Code, 
The fact that it’ is made to a Civil Court is 
immaterial A section of the Civil Procedure Code 
cannot be invoked ‘to deal with a sanction granted 
under a section of the Criminal Procedure Code, 
C Sarar ORANDRA v. Ram Sasar Roy, 86 C. L. J 266; 

28 C. W. N. 1016; 11923) A. I E 4C.) 45,23 CR ibn 


e £65 





‘__ ss. 196 A, 239—Sanction when neces- 
Section 196 A of the Code of Criminal Procedure 
only renders sanction necessary where the prosecu- 
tion is for criminal conspiracy punishable under 
section 120 B, Penal Code. It does not alter the 
former law that a prosecution for abetment by*way 
of conspiracy punishable under section 309, Penal 
Code, requires no sanction, Р 
The legality of а joint trial depends on the acousa- 
tion and not on the result of the trial, С ABDUL 
SALIM v. EMPAROR, 35 C. №. Т, 279; 26 О. W. М. 68 


(1922) A. I. R. (C.) 107; é 0. 578; 28 On. L. 1150 


ss. 197, 389 -Sauction to prosecute - 
Municipal Secretary, whether public servant mot Te- 
movable without sanction of Local Government. 
Sanction is not necessary for the prosecution of the 
Secretary of a Municipal Committee for any wrong 
done by him, inasmuch as he is not & public servant 
not remoyable from his office without the sanction 
. 
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of the Local Government within the meaning of 
section 197 of the Criminal Procedure Code. L 


Kisoen SINGH v. GiRDHARI Lar, 28 Ов; L. Ј. 750 
ae ; 638 
SS. 198, 439 (4::—Acquittal on some 





charges—8S. 449 (4 , application of: ' . 
The meaning of section 439 (4), Oriminal Procedure 


.Code, is that, where an accused person has been 


acquitted on all charges he is not to be convicted ; 

but if he has been convicted at all, section 439 (4) 

does not apply tohim, О Gaya BARHAI v, EMPEROR, 

9 O: L. 4. 844; 4 U. P.L, В. (О) 81; (1928) A. I. B, 
(О.) 4; 22 Ox. L, J. 641 8l 

S. 200— Complainant, examination of— 
. Omission to examine, effect of — Prejudice. 

A Court ia bound to examine the complainant 
under section 200 of the Criminal Procedure Code, 
and the omission to do so is a serious irregularity 
which in general prejudices the complainaut, and 
justifies interference by the High Oourt in revision. 
WI In re, RAMASWAMY IYENGAR, 16 L, W. 220; ( 922) 
M. W. N. 681; 43 M. L. J. 710; 2308. L, J. 691; 1922) 
A. I. В. (M.) 443 37 
S. 234—Penal Code (Act XLV of 1860), 

ss, 465, 468— Separate complainants—Joint charges 

—Oharge of minor offence—Oonviction for graver 

nffence. met 

Section 284, Criminal Procedure ' Code, is not 
limited to cases where the offences have been,com. 








‘mitted against the: same person but glso applies 


where the complainants are different persons. 

It is an accepted principle of law that а person 
cannot beconvicted of amore serious offence than that 
with which he is charged whether on #рреа] or in 
the original Court. The reason being that he has not 
hadan opportunity of meeting the charge in question, 
so far as the facts which render it more serious, or án 
aggravated offence, arg concerned, 

Therefere,.a person who is charged under section 
465 of the Penal Code cannot be convicted under 
section 468 of the Code. #., В Nea Ро Kyin v. . 
Емреков, 11 L. B. К. 45; 28 Cr. L. J. 740 628 
———— SS. 234, 235-— Misjoinder of charges—' 

No prejudice to accused — Revision—Penal Code (Act 

XLV of 1860), ss. ‘#80, 420. ' - p 

Complainant purchased some bars of silver boin& 
assured by the accused that they were all right but 
later on he found them to be base aloy and 
remonstrated with the accused. Same night 
accuset was, found stealing the bars from com- 
plainant’s clothes, cused was tried at one trial 
for cheating and theft and was ‘convicted. It was 
argued in revision that the joint trial was illegal: ө 

Held, that it was diffioult to find that the two 
offences were committed '"in'one series of acts so 
connected together as to fofm the same transaction” 
but ав the evid8nce which went to establish the 
oharge of theft would have been admissible even if no 
auch charge had been framed, not to prove the eharge 
of theft but ав evidencé in proof of the charge of 
cheating as subsequent conduot, the accused was nob 
prejudiced by the joindgr of tharges and as also the 
sentences were concurrent the accused was not other." 
wise prejudiced and that, therefore, there was no 
ground for interference in revision. A ВконАт v. 
Емрквон, 20 A. 1. J. 824; (19022) A’LR (A.) 244; 
28 OR L. 3.671 "6 « 159 
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SS. 2324, 239—8. 234, scope of —“Per- 
son”, meaning of. ' M 

Section 284 of the Criminal Procedure Code is 
not restrictsd' in its scope to offences committed 
against the same "person, the word “person” in the 
section not being restricted to a single individmal, М 
In re Kovacanti, 16 L. W. 881; 23 Cr. І, J. 719; 
(1922) я. W. N. 520; 44 M. L. J. 130; (1928) A, T. B. 
(ML) 181 - : . 447 





S.239—"Same transaction;” meaning’ of 
—Test. "m А 

To determine whether two or more acts constitute 

the same transaction within the meaning of section 

284 of the Code of Criminal Procedure a good 

working test is the proximity of time, unity or 

. proximity of plaóée, continuity of action, and com- 

munity of purpose or design i 

Six persons ‘were tried together and convioted 

undérsecti?n 600 of the Indian ‘Penal Ocde in 

` respect of two petitions filed by them in a ‘criminal 

case containing objectionable remarks against the 

‚ -character of the complainant, One of the petitions. 

was filed by four of the accused and the other 

petition was tiled’. by the remaining two . The 

wording of the petitions was different but the 

: substance of thé allegation against the complainant 

was the same, the petitions were signed by the 

samg Pleader, and they were presented on the same 


day, in the same case, aud, apparently, atthe same’: 


time; А ; 
Held, that the joint-trial was not bad in law, C 
Banca CHANDRA DE v, ANNODA CHARAN CHOWDHURY, 
35 О.І. J. *527; (1922) A. I, В. (0.) 76; 28 Ов. L. J. 
685 , |: © . 269 
- 5. 342—Accused not examined— Written 
statements filed after examination of prosecution as 
well as defence witnesses Prgjudice—Mis-carriage of 
justice, . 
Where an accused person, files a written statement 
. nobonly afterthe prosecution witnesses have. been 
examined, cross-examined and re-examined, but also 
after the defence witnesses have also been cross- 
examined and discharged, the mere fact that the. 
grovisions of section 342 of the Criminal Procedure 
'€ode have nct been complied with would *nob 
vitiate ihe trial as іп such a cago the accused could 
not . have been prejudiced, and mis-carriage of 
justice caused, Pat Mum Tiawan v. EMPEROR,. 
922) A. I. R. (PAv.) 885; 1 Рат, 81; 28 Ов, Lv J. 703; 
АР. L. T. 60; 1 P. L. R 35 Ов, Ж 383 








e  directory-—Failure to comply with provisions, effect of. 
The provisions of section 342 of the Criminal 
Procedüre Code for,examination,of the accused by 
the Court generally on the cgseafter the prosecution 
is olosed, are mandatory in ch#racter; and .the 


omission by a Session Judge фо comply with these • 


provisions would vitiate the igial. A written statement. 
filed by the accused cannot take the place. of an 
examination under the Section. ЇМ In re .NaAINAMALA 
Konan 14 L.'W. 418; 28 Orel. J. 607 377 
*—— S. S45— Penal Gode (Act XLV of 1860), 
в, 408 —- Enticing away woman — Compromise, . 
The' only person who can compound a case under 
gection 498 of the Penal Code is the husband of the. 
woman, L Mig ALAM’, [мркков, (1922) А. I. В. 
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S. 346 —8uperior Magistrate, whether can 
return case to Magisrate submitting it, 
- Under section 345 of thd Criminal Procedure Code 
a superior Magistrate cannot simply return a cage to 
the Subordinate Magistrate from whom it comes 
he must refqy it to some other Magistrate or dispose 
of .it himself. Mi Sessions J орак, BELLARY v, 
Коттов HAMPANA, 45 M. 846; (1922) М, W. N. 611; 
16 L. W. 581; 28 Ox. L J. 710; 8! M. 1, T. 365; 1923, 
Җ‚ A. L E, (М.) 61 438 
—— S. 350—Trial de novo—Evidence pre. 
` viously recorded, ewhibition of—Irregularity — Trial 
whether vitiated—Consent of accused, effect of— 
, Evidence Act (I of 1872), s. 4107, applicability of. 
Ав а general rule, witnesses in all criminal trials 
should be examined viva vece. Departures from this 
rule can be permitted only under some express 
provision of the law, for instance, where section 145; 
' or section 157 of the Evidence Act is applicable or 
in‘the class of cases covered by section 288 of the 
Criminal Procedure Code. 

Where, in the course of a trial, the Trying Magis- 
trate is succeeded by another and, at а de novo 
trial held by the latter, the depositions of witnesses 
in the previous trial are exhibited, “in order to 
save Vue o ашьш without the witnesses being 
-examined afresh, it amounts to an irregularit 
vitiates the trial. кони 

An irregularity such ав the above cannot be cured 
by the consent of the accused: 

. Nor hag section 167 of the Evidence Act any ap. 
plication to such a саво. М Im re, Коттаммат, 
KornaATHINGAL UwMam HAJEE (1022) M. W. N. 642; 16 
1. W, 697; 48 M, L. J. 659; (1928) A. I. R. (M.) 82; 

636 





28 OR, І, J. 748 
— —— SS. 421, 439-—Appeal once admitted 
whether can be dismissed summarily — Appeal, dis. 
missal of—Magistrate called upon to show cause 
why it should not be re-heard—Duty of Magistrate. 
After в criminal appeal is admitted the Oourt has 
no jurisdiction to dismiss itsummarily, 
When a Magistrate is called upon by the High 
Court to show cause why an appeal dismissed by him 
' summarily should not be re-heard, the Magistrate is 
.bound to give reasons which had actuated hime tO, 
dismiss the appeal. -It is not enough for him to say 
"I should. not be justified in taking up their Lord- 
ships’ time over this trumpery case." C Ram Hart 
саи v, Вамтови Kumar Mawna, 28 Ов, L. 1, 
33 . E 
S. 437—Further. enquiry—Lapse of 151 
Lé&pse of time is not a sufficient reason for refusing 
‘tg order further enquiry if an offence has really 
been committed, 2 
It would be encouraging accused persons to delay 
proceedings if lapse of time were admitted as a good 
reason for not ‘proceeding further with the case 
when such a course is otherwise justified N 
IRJUBHUKHAN о. JANRAO,&3 CR. L, J. 745; (1923) A 
1, В. (N.) 300 | 633 
-————- 437—Order of discharge—Further enquiry 
—Notice to accused; — 
Though an order directing further enquiry into 
‘the digcharge of an accused person under section 187, 
Criminal Procedure Code, passed without notice to 
the accused, is not illegal, notice should, as & general 





(L.) 170; 28 Ов, L, J. 690; “8 LL. J. 188: 370“: rule, ke. issued. с... H 


9 


1040, . 
Criminal Procedure.Code-—coxtd, — 


Further enquiry under seotion 437 of the Criminal 
Procedure Code should not,as a general rule, be 
ordered unless the order ofedischarge is manifestly 
, perverse or foolish or is based on a récord of evidence 
obviously incomplete. i 

The mere fact thatthe District Magistrate might 
have taken another view of the evidence Would not 
warrant an order under section 937 of the Criminal 
Procedure Code which amounts to directing a 
re-trial by another Court on the same evidence. 

L KALLU v Емривов, (922) A. 1 В. (L.) 59; 4 L` L. 
J. 412; 23 Ов І, J 693 373 
— S., 427-—Re-trial—Bvidence doubtful. 

The High Court will not order a re-trial where a 
conviction on the evidence is doubtful Wi Im re 
Ramaswaxr Tayvan, 14 L W, 688; 30 M. L.T. 151 
23 Oz. L. J. 500 380 
; S. 4 39— Acquiital—Revision. ; 

The High Court has power on the revision side to 
set aside even an order of acquittal, and will do so 
when the order is based on a misapprehension of the 
law, L Fagg CHAND v. FAKIR, 28 Cr, L. J. 699 

ў 379 
S, 439—Revision — Dismissal for default— 

Restoration. 

The High curt has power tore-hear a. criminal 
petition dismissed for default L Кіѕним SINGH v. 
GIRDHARI Lat, 23 Ов L. J. 750 635 
-« Sy 439 — Revision — Security order when to 

be interfered with. 

An order binding down a person to be of good 
behaviour should not be interfered with in revision 
unless it is obvious that a miscarriage of justice has 
taken place. М BakARAM v. EMPEROR, 29 Ce. L J, 
741 : 62 
ss. 476, 195—Court, when entitled to 
take evidence in party’s absence—Court, whether 
bound to delay action under s, 476 until disposal of 
suit-—Notice of action under s. 470 when necessary. 

















Tf the plaintiff in а suit does not appear оп the - 


date to which the case is adjourned for trial, the 
Court is not entitled to take any evidence in the 
suit, but it is not improper or illegal on its part to 
take evidence in order to satisfy itself whether or 
notitisa fit case for taking action against the 
рїп under section 476, Criminal Procedure Code, 
for having instituted a false claim. ` 

When ап offence mentioned in section 195, Criminal 


Procedure Code, is committed before a. Court in a civil | 


suit, the Court is not bound to postpone action under 
section 476, Oriminal Procedure Lode, until the suit is 
disposed of, On the other hand, such action should 
be taken promptly in the course of the judicial pro- 
ceedings. i 

1t is not necessary that a Court should give notice 
of its intention to take action under seotion 476, 
Criminal Procedure Code, against a party toa suit 
But а notice is necessary where the person proceed. 
ed against had no opportunity to cross-examine the 
witnesses on whose evidence his prosecntion has 
been ordered, and it is a materially irregular exercise 
of a Court's jurisdiction to direct such a serious 
step as а criminal prosecution without giving the 
person concerned any chance to know and meet the 
case against him. М Im re PrRMULLA.VENXfTA- 
SUBBIAH, 16 L, W. 925; 28 Ов. L. J. 712; (1972, M. W, 
N. 811, 44 


INDIAN CASES, | за 


м, L: J. 74; (1928) A. I, В, (M.) 298-440: 


[1629 


. Crimihal Procetlure Code- concld: 


\ s ` 


5, 494— Withdrawal of case—Dischavge of 
accused —Fresh- complaint on same fucts not enter- 
tainable, Д ` 
When a case is withdrawn under section 494 of 

‘the Criminal Procedure Code and. the accused is 
discharged on the ground that the evidence discloses 
no case against him, it is not competent for another 

' Magistrate to proceed against the accused on the 
ground that there is a prima facie. case against him, 
except in accordance with the provisions of section 
437 of the Criminal Procedure Oode E 
- It is contrary to sound principles. that one 
Magistrate of co-ordinate jurisdiction should, in effect 
and in substance, deal with a complaint which has 
already been dismissed by a competent T:ibunal of 
co-ordinate authority, $S OHANDIRAM VERHOMAL V. 


EMPEROR, 15 S L, К. 131; (1922) A. I, R (S) 2: 
28 Св. L. J. 787 625 





S. 556— Municipal Commissioner, whether 
competent:to try case arising out of proceedings of 
Municipality. 

A member or an office-bearer of a Municipality 
is debarred fromtrying a case, whether singly or 
as member of a Bench, arising out of the proceed- 
ings of the Municipality or to which the Municipal- 
ity isa party. L NUR Nissan v MUNICIPAL UOM- 
MITTEE, RAWALPINDI, (1922) A, I. R. (L) 72, 28 Cn. 
L. J. 704 i 384 


. 
Criminal proceedings, stay of— Principles 
applicible—Civil suit, pendency of 
There is no statutory provision ав to the stay of 
criminal proceedings. Тһе question is one of 
expediency and has to be decided оп ihe nterits of 
the particular case keeping in view the desirability 
of avoiding the possibility of conflicting decisions 
and also the necessity of protecting the accused 
in the civil proceedings jn the sense that he should 
not be prejudiced. s 
Where the questions to be settled'in the civil 
and criminal proceedings, slthough arising out of 
the same transaction and intimately connected 
with each other, are different in the -two cases and 
can be decided “independently of each other, it is 


not necessary to stay the crimival proceeding till: 


the defision of the civil proceeding. L ТАЈ-0р- 

‘pin 0 ТАЈ MUBAMMAD, 43 OR, і, J. «02 380 

Criminal revision —Petition--Dismissal for 
default — F'resh, petition, whether incompetent. 

When a matter has been finally disposed of by a 
Court, thab Court is runctys officio and, in the absence 
of direct statutory provision, cannot entertain a 
fresh prayer for the same relief unless and until the 

e previous order of final disposal'has been set aside. 

The High Court neither can nor will entertain 
a petition on a matter already Зівровей of when the 
order disposing of it*is still in force and has not 
been set acide. [WI Nagra Aprayya v Darsi 
WENEATAPPAYYA, 43 d. Lode 7 (9 2 М wN z; 
17 Lh. w.2355 28, Св L, J. 716; 1923, А І К. М.) 
276 " ME: 634 


crown Grants ‘сіе XJ of 1895 ‚5з З 
—Malabar Compensation. for Tenants’ Improvements 
Act (I of isc), df prevents Crown grant [тот 
taking effect according to tts tenor, '* 

Where a Crown grant contains a reservation of 


Р 


: the.right to terminate ‘the * ighanoy ,on віх month . 


Vol, LXIX] ` 


i D e 
Crown Grants Act—coneld, ; _.. 


notide and alsé-sn express covenant, by. the. lessee, to 
surrender, the tenant, оп, ejéctment, ig not entitled 
to compengation: under the’ Malabar * Compensation 
for Tenants.Improvements Act, М ULuarrurdop: 
Onovr.v. S&cRETARY oF STATE FOR INDIA, 141, W, 
8862 (1021) M. W. N,694 4 MeL, J. 404: * 475 
Custom —Adoption—Adopted son, whether loses 
-. .Fight.of. succession in; natural family. .— es 
2 The mere customary appointment, of an heir does 
not have the effect of depriving the appointed heir of 


his right tó'suóceed in, hig, natural family. L Nor ` 


‘Din vy HosBAN DIN ~ 


s; А | 105 
= Alienation— Antecedent debt—Necessity. — 





А Inthe absence of a finding that an alienor has 


been: recklessly extravagant, or has.been wantonly 
wasting his property, the vendeo is not required to 
prove that previous debts, whether owing to himself 
or to third persons, which have been paid: ont of the 
_sale consideration were contracted for necessary 


purposes. 8 
-guch debts, and once that’ is -established‘and ib is 


not proved that'they were incurred for immoral or 
illegal purposes, their payment becomes a valid 
necessity sufficient fo support the sale. L Jacat 
Singh v. Ganpa Ёткён; (1922) A:I. E.-(L) M 





"Alienation —Eechange—8Suit. by - reversioner 
| -Burden of proof. © - 7 NALE 
' Where « reversioner challenges an exchange of- 
: ancestral land effected by a male proprietor it lies.on 
the transferee to show that the transaction was an act 
of good .management, but the-initial onus is not a 
heavy one and may easily be shifted where the 
circumstances make it appear that the exchange was 
beneficial. L Naeiwa Sinck v Mota Since 521 
=- Alienation — Widow — Necessity — Future 
maintenance—Unsecured dabts of husband, ^ 
A widow has no Fight to enóumber her husband's 
patate in which she has only a life-interest by charg- 
ing it with the expense of her future maintenance, 
ав: ве is not at liberty. to anticipate wants by 
raising .money'.or cohtracting for such liabilities 
before they arise. >  . . ЕС 
€. Ancestral property in the hands of a widow ig not 





*sble for the debts of her husband which have not ` 


peer charged on the, property Such debts do not, 
therefore, constitute a necessity justifying the widow 
in alienating her husband’s property. L Sucma 
Sineu'v. Pan Since FON ‚ 554 
- Ancestral land —Alignation —Khulsha Jats 

‘> ef Mauza Jandoli, . Tahsil Garhshankar—GQGift in 
_ favour of father's paternal: sister, validity of —Gift in 
return for services when valid —Tribal bond unbroken, 
„ effects of. ` Ё 29 Ve 
. Thè Khulsha Jats of Mauza Jandoji in the Garh-. 
shankar Tahsil are governed by the general custom 
applicable to sgrioulturistg and there exists ^no 
special custom justifying tho gift of ancestral land 
bya sonlegs proprietor in favour of the grandson of 
his father's sister in-the presence of male collaterals, 
A gift by an agriculturést. in return for services 
in order to be valid must Be in favour of an agnate, 
‚ In’ малла Jandoli in Garhshankar Tashil, ‘the 
original: tribal Wond continues intact and a sonless 
proprietor cannot ‘make "aliénations ` without- 
. restriction: L NaTEU pc PARNA;9 І. 244; (192?) A. 
1..8, (L.) 426 шо... 907 
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GENERAL INDEX. . 


. law jointly is not justified by custom: 


He has only.to prove the existence ОЁ. 


a 


Custom—contd. 


— Gift-- Joint tenancy —Survivorship. 
, In the case of Muhammadan ' agriculturists:of the 
‘Punjab, a gift made in favour of two or more persons ` 
without defining their shares does not create a joint 
tenancy with ‘benefit of survivorship. .The donees 
tako merely as tenants-in-common. .. Le Musa. v, 
GUL MUHAMMAD . +, 538 
: Gift -Widow—Joint gift. of 
daughter and son-in-law. i-o re 
' A gift by'a widow of her husband's non-ancestral 
property in favour of her.daughter and her son-in- 
L Sanom v. 
.. 72I 





in 





-favour 


BUDHA SINGE, 5 L, L. J. 178 ^ 

LLLI Waq-i-chaharum-—Zemindar's right, to sale- 
proceeds of house built on his site— Vendee, liability 

0f. 7. n HE je ch M 

. Where by virtue of a custom a Zemindar's right £o 


.& one-fourth share of the sale-proceeds. of a house 
sitiated on a site belonging to, him is established; 


‘and it does поё appear that the right is limited {ов 


claim’ dgainst the vendor, the vendee cannot get rid 


' of his liability by.merely proying that he has paid 


the whole consideration ofthe vendor. He ought te 
see that the one-fourth of the price actually goes to 
the Zemindar and until.it is paid, both the vendor and 
the vendee are jointly liable to the Zemindar for pay- 
ment . thereof. A Kxpag Nato v. Datta PRASAD 
бткен; 20 A. L..J, 646; (1922) A J. R. (A.) 370; 4 U. 
P. L. R. (A.) 197; 44 А. 789 | , ,99 
———— in growth—Precedents, value of ү 

In dealing with a custom, which is in course of 
natural development and expansion, itis judicially 
unsound and indeed’ impossible that case-law should 


' attempt to step in and crystallize. for all time the 


custom iwhich'éxists ‘at-any particular stage cf that 
development more than at any other. Courts: hare 
no authority to arrest ‘the development of custom 
any more -than to arrest: the march of civilization. 
Pesh FinpAus Kaan v. SHAH Sowar - К 

= Kamaleai Pathans — Bequest, power -of— 
| Restrirtions— Son given acquired property only,. whe- 

ther disinherited. ` MT $ 

As regards Will-making in general and in particular 
in the Kamalzai ‘tribe, an owner, who has sons, can 
make a Will subject фо two . restrictions: (д) 
he cannot disinherit a minor воп, and (5) he cannot 
disinherit an adult son except for disloyalty, These 
restrictions must be construed eguitably апа by 
common sense. VON ' 

A testator who gives one of his sons his selfe 
acquired property but nothing out of the ancestral 
property, does not necessarily “disinherit” that: воп, 
if the division of the entire estate among the various 
sons is nob otherwise grossly unfair. . 

` The practice of Will-making in the Peshawar. Dis- 
гісі “is of comparatively recent date and it must 
be.regarded as a growth. Pesh Рврасз.Кнам х. 
SHAH Sowar . е vc ut . 853 

- - v,- Muhammadan Law—Koreshis—Muham. 
madan Law—Succession — Bister and collaterals in 
fourth degree. > ` We ee 7 : 

In a suit’ between members of the Koreshi tribe, 








' whexe neither party proves any custom affirmatively, 


‘recourse should be had to Muhammadan: Law. 
`? Under thé Muhammadan Law ‘in the: case of a 
вуосеввјбд opening to за sister. and. the ‘Collaterals 


wb 


П 
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‘Сизот contd, 


Го? the déceaséd: in the fourth degree, the sister, as 
' gharer, gets 


one-half of" the property and the 
'residue goes to the collaterals as descendants in the 
male line. of tho deceased’s great-grandfather. L 
GHULAM ZOHRA v. NUR Hasan, 8 L, 278; 49:2) A.I 
Bi (L ) 406 Р 1000 
- ~ у, personal law—Succession—Qureshis of 
‘ Taragarh, Tahsil and District Gurdaspur 

In matters of inheritance the Qureshis of Taragarh, 
Tahsil and District Gurdaspur, are governed by 
their personal law and not by the general custom of 
Punjab agrioulturists. L Мов Hasan v. GHULAM 
Zoura, З L, 274; (1929) A. I. В (L.) 232 693 


— Self-acquired property— Daughter. 








According to the custom prevailing amongst 
‘abriculturists in the Punjab the daughter takes the 
self-acquired property in preference to the wees 

7 


CL Wazigi MAL 0. GANGA BAM 


— Successicn—Chundawand and pagwand— 
Collateral succession— Whole-blood and ‘half-blood. 
. Та cases of collateral succession arising in the 
‘Punjab, of which the devisionis governed by custom, 
and in whioh a portion of the property of a common 
‘ancestor of the deceased and of the claimants is in 
dispute, when it appears that the property of the 
‘common ancestor was distributed accordiug to the 





' rüle of chundawand, the Court may presume, until 


the contrary is proved, that the whole-blood excludes 
the half-blood. L Rizk Ram 4. Sanwaz, (1923) A I. 
Е. (L) 65 “474 
Suecession—Daughters v. Collaterals—Self- 
acquired ~property—Rajputs of Rohtak District— 
Burden of proof—Riwaj-i-am, entry in, value of. 
The general custom’ of the Province is that in 
succession to the self-acquired property of а sonless 





x proprietor his daughters exclude coliaterale. 


A party setting up a custom at variance with the 
general custom must prove it, 

An entry in the riwaj-i-am showing the alleged 
variation is sufficient to shift the burden of proof. 

Ап entry in a riwaj-i-am is a strong piece of evi- 
dence in support of the oustom it propounds. 
* When sélf.acquired property is not specifically 
mentioned in a riwaj-i-am, the entries in the riwai- 
i-am must priina-facie be held (o relate to ancestral 


property. 
^ Among Rajputs of the Bohtak District collaterals 


'éxclude, daughters’ from succession to he self- 


‘acquired property of а sonless proprietor. L Nanwoo 


· Sinew v. Влглт Ётмөн, 5 L. L. J. 203 


495 
Succession—Daughter v. Mother— Weaver 
of Basti Ghuzan, Jullundur District. 

Among weavers of Basti Ghuzan, in the Jullundur 
District, a daughter is not entitled by custom to 
succeed tothe property of her father in preference 
to his mother. L SULTAN @IBI v. ISMAIL 136 
- Succession — Non-ancestral property—Sister 
‚ у, collaterals—Khaitars of Attrck District—Proof of 

custom— Oral evidence — Evidence admitted in Trial 

Court without objection— Exclusion by Appellate 

Court. : . 

Among Kkattars ofthe Attock District a sister ів 








entitled to sueceed.to the non-ancestral property of . ` 


her éhildless brother in preference to the collaterals 
of ‘her father. 4 


INDIAN CASK, 


j 11922 
А А 


Custom—coneld. | 


• * 

A rule of custom may be established and held to 
be of binding forge, even where no ‘instance ів 
forthcoming, if there is ар overwhelming prepon- 
derance of oral testimony of those governed by it 
and likely to know of its existence in its favour. 

The proof of custom should not be confined 
merely to judicial precedents and definite instances, 
but might consist in the deliberate and well-con- 
sidered opinion of the people living under, and 
governed by, the custom 

Evidence which is admitted by the Trial Court 
without any objection being taken by the opposite 
party at the time when itis offered shonld not be 
excluded from consideration by the Appellate Court, 
L Onaswi tipi v. AHMAD KHAN — ` 331 


Cuttack Land Revenue Regulation 
(XII of 1805), S. S34— Confirmation of grant 
—" For ever,” meaning of. 

Section 84 of Regulation XII of 1805 merely con- 
firms the grant іо the grantee and the title of the 
grantee is based onthe sanad which also contains 
the terms of the grant. 

The words “for ever” occurring in section 34 of 
Regulation XII of !*06 express the intention of the 
paramount authority not to resume the grant and 
do not inany way make the grant inaliensble Pat 
Сорам NABI v. BasupEB Das, (1922) А.І. R (Par) 
4il; 1 Рат. 0 , 849 


Damages, measnre, of, in contract and tort. 
See TRESPASS : €85 
Defamatory statement, when.protected. 
See PxNaAL Оорук, 1:00, в, 499, Exckr. ái 


Definitions :— . 
Admission of gontents. 
' — AoT, 1872, S8. 17, 82 (5) 
Alter. See CRIMINAL PmocEDURE Cope, 1808, 
в, J 44, ORDER UNDER 
“And also in some conspicuous 
part of the land.’’ See Pustic DzMANDS 
7 


See EVIDENCE 
421 


Recovery Act, IRV, 8 8]- oo 
Appearance. See Cryin PRocEDURE Copr,e 
ris, ув 2,0 ILE ` 837* 
“Application.’’ See Liutarion Аст, 1908, 
Вон. J, Art. 8? ( ) 60 
As hereinafter provided. Bee 
PROVINCIAL INSOLVENCY Аст, 1907, в 16 (°?) a, 
20 fd) ° 908 
Aulad. See Construction OF DOCUMENT 177 


Avarudda Stree. ,8ee Hixnu Law 29] 

Bond subject to condition. See 

LIMITATION Act, i908, Фон. J, ARTS. (фАкр 68 

* o. Е ОБ 982 

Case. See CIVIL PROCEDURE Cops, 1:08, s. 115 
6 


* 
De minimis. 50 Contract Аст, 1872, 8 118 
; : . 396 
Duly presented. ec Reaistration Act, 
1905, зв #2, 3Е, 75 * 44 . 
Estate.’ See AssaM'I AND & REVENUE REGULA- 
. TION, 1886, ss Я, 97 8I4. 
False document. See Рахат Conr, 1860, 
s 464 : 451 
Falsely Charges. See. PENAL ` Ооре 
1860, ss. 182, 211, 500 &l 


Definitions—concla. ° 


. „Persón. 


| Theertham. 


fa. LXIX] 


Final Order. See Огут, Рвоскровк Cops, 
1908, ss 109 (5), 110 80 
For ever. . See OurzAck LAND REVENUE 
REGULATION, 1805, s, 84 849 


Goods. See Presipency Towns INSOLVENCY 
.. Acr,1909, s 62 (2) (c) » 968 
Heirs. See Wint 323 


\ljaradar and farmer of rent. вее 
MapRAS.EsTATES LAND Act, 1908, ss. 6, 46, 60 I 
Importation. See Sarr Аст, 1837, 165 


In accordance with law. See 
. LrwrrATION Act, 1808, Вон, J, Авт. 182 (5), (0) 
$ 3 
Judgment, See Lerrurs’ Parent (OAL) 
ch. 16 · : 915 
Keeping office for purpose of 
drawing lottery. 
1860, в, 201-A. 
Land. See CriMINAL Procepure Cone, 1898, 
в. 145. (£) | 90 
, Lawald. See CONSTRUCTION oF ee 
Magistrate. See Evipexce Аст, 187?, 
‚ $8267 80, 74, 80, 114 257 
«Malik. See Document, GONSTRUOTION ор 


May. See’ Barmwavs Аст, 1890, ss, 77, 50 


‚ Occtipied, see С. P, TENANCY Act, 1828, s 46 
jy 359 


Only. See Lanp Acquisition Act, (Lor 1594) 
AS SMENDED BY Аст XIX or 102], 8 64 428 

: See ORIMINAL PROCEDURE CODE, 
- „1895, ss,284, 239 , 447 
¿Preliminary point. бее Сут, Pro. 
'  ÇEDURE CODE, 1908,35. 104,.107, О. XLI, в. 23 
| $ 828 


. Public purpose. See CancuvTA MUNICIPAL : 
7. Аат 1899 7 $ I 


14 
Publio servant. See Penan борк, 860, 
8. 21 (8) Е ^ 437, 4 ‘5, 464 
Same transaction. See Овімімат, PRO- 
CEDURE CODE, 1844, s, 239 с 269 
Single bund. See Liinration Acn 1-08, 
Зон. 1, ARTS. 65 AND 68 5 . 982 


‘Surrender. See Hindu ‘Law 573 
Talukdar’s estate. See Gusarat TALUK- 
DAR'8 AoT, 1888,8, 31 ' A . 102 


See „Mastar * AND вахтда 


-Vanta lands. 
1888, 5, 8l D 


y 02 
Dekkhan Agriculturists' Relief Act ' 


(A VII of I 879), S. 22 -Agricultu ist, money” 
decree against — Agriulturist, death 2] —Property pas- 


sing to non-agricultwrist — Property, whether labe ` 


te attachment in enecutign. 


. According to section 22 of the Dekkhan Agricul- Е 
turists’ Relief Act, immoveable property is free 
from attachment in execution of a money-decres, if 
it belongs to an agricultugist at the time of attach- 
ment. The protection, however, does not continue if 
"the property pgsses on his death into the hands of 

his heir or legal representative who is not an agri- 
` eulturist ВАВ, 
24.Вон 1. В. 749; (1922) А.Т. Е..(В;) 218 '`° - 175 


B Marot BABAZI v. MARTAND NARAYAN, 


‘ 
D 


GENERAL INORX, ж 


Bee PENAL Copz, © 


See Gusanat TALUEDARS' Act, · 
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Divorce—Adultery — Evidence — Uncorroborated 


testimony of. one witness, whether sufficient — Practice 

— Nature of corroboration. 

Asa matter of practice the uncorroborated evi. 
dence of one witness,*even though believed, must 
not be acted upon soas to establish adultery either 
in man or woman, ` : | 

Adultery can be established by the entirely un- 
corroborated evidence of the particular act, provided 
evidence is brought in of asimilar character in 
regard to other offences which can be and are treated 
as corroboration. < А 

The uncorroborated testimony of one witness, if 
believed, againss a husband may be sufficient to 
find him guilty of infidelity. to his wife, but he can- 
not be convicted of adultery, upon that evidence, as 
the matter is very different when the Court has to 
consider whether there has heen presented to it that 
degree of proof which prudent and cautions men 
must demand when they have.to'approach во serious 
a matter as divorce. A COLLARD v. COLLARD, 20 
A. L. J. 82; (1922) A, I. R, (A.) 7:44 A. 284. 579 
; CASQGS-— Procedure —Decree nisi grant of. 

In all divorce cases, the petitioner should go into 
the witness-box, be sworn and prove.his case, 





^ because, amongst other things, the Judge has to 


satisfy himself whether there ia ‘any collusion 
between the parties and whether the petition is 
honest and true. 

A decree nisi cannot be granted if the above pro- 
cedure is not followed. A Howarp v. HOWARD, 
20 A. L.J. 863; 44 A. 728; (1928) A.I. R. (A.) 43 

509 


Divorce Act (17 of 1869), ss..;:15, 37 
—Husband's petition for dissolution of marriage on 
ground of adultery—Adultery not proved—Court, 
power of, to grant permanent, alimony: to wife— 
Application for maintenance, merély, if maintainable 
— Remedy, proper. . 

' Where, on an application by a husband for 

dissolution of marriage on the grotiad of adultery, 

the Court finds the adultery not proved, it cannot 
grant permanent alimony to the wife, as permanent 
alimony can be granted under section 37 of the Act 
alone. Nor can maintenance be granted to the wife 
in such acase under section 15 of the Divorce Act 
as a bare application for maintenance, withqnt 
judicial separation ог dissolution of marriage, is 
not maintainable under that Act. The only remedy 

in such cases is an application under section 4:8 

ofthe Criminal Procedure Code. WI DzvasmavAM 

v. DEVAMONY, 43 M. L 4.768: 17 L. W. 60; (1928) 

М. W. N. 184: 1923) A, T. R. (M.) 211 994 

——— S. 97 —Alimony, application for, when to be 
made—Reasonable time—Belated application. · 

An application under section’87 of the Divorce Act 
for alimony should be made at the time of the 


‘making of the decree dissolving the marriage or 


within a reasonable time thereafter, having regard to 
abl the circumstances of the case. 

' An application made fifteen years after the decree 
absolute is not maintainable. Wi Автнов MALCOLM 
Lrovp 2, KATHLEEN LLOYD, 14 1, W. 196; (1021) M. 
ү. N. 591; 41 M. L. J. 269; 44 M. 989. ` 746 


` Docu men t, construction of—Will—Bequest in 


favour of sister by Hindu—Hstate- taken by sister— 
Ordinary notion .of Hindus, consideration of— 
“Malik,” meaning of.. — pos "i 


Co XV 
- 3044 


Document-ceondd. . "`+ 


“* The! ordinary. meening’ of: the word “malik? in 


reference to property "ig "absolute owner," and when 
.dded'ina Willit/mustbe presumed that the testator 
used it in its ordinary meaning. хы 
Вок testators in Їййїһ are frequently, loose in 
their’ise: of words,” and it may appear from the 
context of the” Will ‘or the citcumstances in’ any. 
‘given ‘cage ‘that the testator used that-word loosely 
to signify only a limited owner. Re 5 : 
‘The’ ‘ownership’ of; ће great. majority of Hindu 
‘women in immoveable property is limited. There is 
- алво ‘a "fairly general feeling aniong Hindus that 
_ ‘property ofight always фо тёшаїп їп the same family 
‘and ‘ought not to ‘go permanently to the family 
‘into which's female heir of the last male-holder may 
‘have ‘married, ‘though she’ may Hold: itas owner 
› duzing' lier life. ро 
Therefore, i 
"im Section I14 of the Evidence Act that what usually 
happens’ probably happened in any given case, the 
“fact thatthe -legatee of .a Hindu's a woman points 
-to & probability that the testator intended that after 
‘her‘death his property should: return to his heirs-at- 
‘law, that is, his own’ family, ` 
5! But it isa very weak‘ indication of that. proba. 
bility, nob nearly as strong by itself as the indication 
-6f'thd contrary to be found in the use of the word 
«тва о the’ Will, . There may, however, be other 


‘evidence ‘ending either way in the femaining terms, 


fof the Willand.the circumstances in which it was 
xmadé; rand- that evidence requires examination in 
' aaoh cage», , — ... ; 
‚ «A: Hindu made а Will in favour of his sister in 
‘which he said that after his death the sister who was 
гів only heir would be owner (malik) ‘of all his'prop- 
erty, that in ‘case she died in his lifetime, the 
“property would be vested in certain trustees who 
would, apply: the income to the expenses of the 
‘ worship, of a certain temple but have no authority 
' to-sell or. mortgage the property itself, that in case 
‚һе. widow ‘survived, him she would maintain her- 
.gelf ouf of the income of the property during her 


· life and at;/her: death make в disposition of it accord. ` 


ing'tp. her. own pleasure but that nobody shall have 
* ,power to mortgage or: sell the property: . f E 
: -v Beld, (1) that, taking all the terms of the Will into 
. consideration, there was nothing to show that the 
-festator used the. word , malik in any but its ordi- 
nary meaning of absolute owner ; me 
..(2) that although there was an intention to limit 
„the estate.given to the sister in the manner and to 
‘the extent stated in the Will, there was nothing to 
show. that she was-given a limited estate acoording* 
to the Hindu.Law М Sunpra BAI v nm: 


. (1923) A. L. В. (N.):56 de uw ( 
“Easement and ownership — Parties - Ease- 


ment, , obstruction of— x ecessary parties. Sve 
'" PLEADINGS " ` есен .183 
Lt 'Inmemorial изет Grant, inference of. > 


„Ар inference of grant ‘may. legitimately be made 
‘from immemorial user. UG AMRITANATH Biswas. v, 
»,JOGANDRACHANDBA, у 5, . 83 
ieee 'Right' to use of water Essentials — Water 
not. flowing in defined. channel—- Right. of land owner 
to,coliect— Discharge on neighbour's land— Servient 
tenement, owner’ of, ров бой of. ` S 


‘ 


"INDIAN GASES. 


&coórding'to ‘the principle crystallised ` 


e plaintiff half 


^9 


1920 


е 


Easement—conold, 


Before the right to the uge of water can be “the 
‘subject of an.easement by prescription or‘ grant, ib 
mu-t be shown bhab the water flowed through a 
defined and permanent channel, | ` 

Every Jand owner has а natural right to collect 
and retai upon his own land the surface water not 
flowing. in, a defined. channel and: put it to such 
use ashe may desire. He may allow it to flow 
away in ‘the usual course of nature upon, the lower 
lands of his néighbour and’ cannot be bound to 
prevent it from: doing во. He cannot do this, 
however, by an artificial discharge upon his neigh- 
bour's land unless he has acquired an easement which 
his neighbour is'bound, to submit to, А 

, Where в person acquires an easement to discharge 
water upon the land of another, the owner of the 
gervient tenement acquires no ‚reciprocal rights as 
‘against the owner of the’ dominant tenement with 
regard to the flow of surface water, that is, water 
not passing through a defined channel The owner 
of the servient tenement cannot compelthe owner 
ofthe dominant tenement to continde the exercise 
„of his right even where that right has been exercised 
uninterruptedly for over 20 years and eveu if its 
exercise should be beneficial to the servient tene- 
ment Pat Sarsan v. Paubo Banu,'(192v) Par. 
805; 4.U. P. L, R. (Par) £0"; 4 Р. 1, T, 81; (1923) A. 
I. R: (Pat) 65 ` pa ‘| O47 
Easements Act (V of 1882}, '5: 22— 

“Easement, extension of, whether permitted. '`, 

The owner of a building who has the right of 
using ‘the roof of an adjoining ^ building as a 
courtyard, has no right to raise a building. over the 
roof on walls belonging to the servient owner and 
thus impose an additional’ burden upon. the latter. 
L dans Ras v, MALAWA MAX: 5. 7 2. 408 


Equity—Agreement to transfer —Possession ој 
transferee —Deed not émecuted — Parties, ‘position of, 
When in pursuance of an agreement, to transfer 

. property the intended transferee has taken possession, 
though the requisite legal documenta have not been 
executed and registered,, the position is the same as 

„if theedoouments had heen executed, subject to the e 
proviso that specific performance can be: obtained d 

.between the parties to the agreement in the same 

Court &nd-at the same time às the subsequent legal 

question falle to bo determined, .C GaAvenpra NATH 

-Dxy v. ASHRA® Jlossarn,,.86 C. L. 1,48; 27 О. W. М. 

ON, 156; (1923) A, 1. К. (a) 130" С” 7 c7 707 

dum Joint: wall re-built byi co-owner -Suit for e 

‚ injunction... _. Erie са. 

ГТ A person who re-builds a joint wall between his 
house and thatof another, cantot stie-for an injunction 

_ prohibiting, the latter from! tréating*the half belong. 
{ng to him'as his propergy until he. has paid:to .the 

tif ‘the cost оё re-building the walla L 

‘Paris Hussain V VUHAMMAD Hussain ^ 27: 528 

‘ Estoppel —Zjectment;suit, dismissal of,ton ground 

. af atsence of. notice „do ' qut —Appéal —Dedth “of 

- defendant—lInteresi | pubchised' Бу third ^ purty— 
Trans:eree added as party to appeal —8uit, ‘subsequent, 

„г for. ejectment of. purchaser ав. tresimsagh if estopped, 
7 A plaintiff brought СНА against D.for ejectment. . 

‘The su't was dismissed < on-the gro'ind. that D being 
"e raiyat was entitléd.to a> notice to quit, “During 


` 


YA. LXIX] GENHRAL INDEX, | . . A645 
Estoppel- оого. i sae С Evidence—conold. І 


thd. pendonéy.of . an appeal to the phy Council, Di 


died and his interest, was sold to M. and С., who; on & ' 


petition. by the plaintiff, wercadded as respondents, 
though the plaintiff did not admit the validity of the 
‘sale to them The appeal was rejected by the Privy, 


Council. The plaintiff, then, brought a sux for eject. 


ment 'against/M and g on the piea that they were 
trespassers. 'Tho suit was dismissed ón'the ground 
that'the plaintiff had, by filing the petition that the 
‘namesof M and C, be added as respondents, admitted 
that they succeeded to the interest.of D as’ ocou- 
рапсу ratyats and was now estopped from asserting 
‘that’ ‘they were trespassers: 

: Held, that inasmuch, as the plaintif i never made 
any representation. in’ his petition that M and 0. had 


acquired ary title ‘to the lands in question ‘or wore- 
‘tenants of those lands, he was not estopped from: 


.bringing the suit’ for Sjectment. ^ P.C DAMODAR 
NARAYAN 9. MILLER, 8l M: L. T. 205; 16 L. W. 692: 
(1922) A T. R. (Р; 0.) 24°; 4 U, P.L. Re (0.) 108; 4 
P. L. T. 195; 27 C. W. №, 48°; 21 A. 0,7, 865; 44 M. 
1 77198: 134 





Hindu family— Limited ow 
by — Reversioner joining in alienation—Alienation, 
subsequent i impugning of— Construction of document— 
Contract with Bank by employee to be liable for. loss 

' __No stipulation as to intérest—Bank, right’ of, to 

e recover loss with interest— Mercantile usage, ` 

' Where a ‘reversioner’ in a Hindu family joins in 
“the execution of а deed of transfer by the limited 
owner, he cannot afterwards attack its validity: ‘Nor 
can he impugn the transfer on succeeding to the 
‘estate òn the.death ofthe limited ` owner. | 

Where "an employee of a Bank entérs‘into в 
contract with the latter to be liable. for any: Joss’ 


‘occasioned to the Bank in. respect: of any moneys - 


‘entrusted to him, but ,thgre is no stipulation as to 
‘interest, the: "Bank; although itg business may wholly 
‘Be the, lending. out of money’ on interest, is not 
entitled; if los is caused, to recover the same with 
interest on the ground of mercantile usage. Such a 


' cage, being not one of loss incurred in a transaction ; 


between the Bank and a customer. lies outside the 
‘ordinary, banking business; Pat RacuuNATE 
“Prasan v. BANK оў Bexaar (PATNA Brakon)? 212 
“Evidence, admissibility of—Theft— Police file and 
' thanedar'’s statement im’ criminal ` case, whether 
` relevant in civil case to prove theft, M 
“In order to prove an alleged theft of an aocóunt- 
book in a/Civil. Court frog the plaintiff's house, the 
Police file and à copy of the statement made by the 
‘thanedar in another case, are “inadmissible L 
‘BARU w. SUKHA SINGH, 4 L. L. J. 418° — . 1008 
, ddmission of —Consent of purties— Recitals 
th judgments as to contents Í dgouments; admissi- 
bility of; ў 
Thongh‘the recitals iga Jadgmėnt as to the eon- 
‘fonts of а document аже поб admissible- in'evidenap, ` 
‘the, parties.. oan agree to their reseption without 
‚ further proof and cannot afterwards objeot' to their 
‘admissibility, .° ~ 





The Indian Staiutomy Taw of evidence confines * 


‘itself to.stating -the well established. rules of ‘evi- 
‘dence ‘and does not deal with the question how 


far, ‘the, strict requirements of the established rales ' 


„ to'the guit, ` 


"may be' departed froma by consent Ei ‘the | partios 


i 


, alienation: 


^" Parties to, а ‘suit, if &o minded, шау. ordinarily 
agree | that “evidence’ hall be taken i ing partiqular 
way: They may agre- that; évidence, in one ‘suit 
shall be treated as evidence’ in another, This 
iš ‘not-a matter which бап be said to affect the 
jurisdictjon of the Court Iti is merély that parties 
allow ‘certain’ ‘materials Чо ba .used as eyidence 
‘which: apart; ‘ftom their consent cannot be go used. 
‘Wi "Соро МАТАБВАЈА “CHETTY v ЌАЈАММАЫ, 16, L. W. 
122; 11922) М, W. N. 464; З.М: Т; 1/5; 43 M, L J. 
44% (1922) A. I. R. м. 394 I5 
admitted in Trial Court- without. gbidolion—= 

Beclision by Appellate Court E 

· Evidence whioh-is admitted by: ihe Trial: Court 
without any.objeotion being taken -by ‘the opposite 
party at the time whey it-.is -offered should not be 
excluded from consideration-by; the’ Appellate Court. 
L Onanni Bist v, AHMAD Kwan) cc i. 5: 331 
, ewclusion of, for емеш reason depre- 





Y 





cated. 

“The exclusion ' of evidence of ` relévant facts, 
especially for mgrély teohniealrensons, is always to 
"be deprecated as no legal fiction or presumption can 
lead to 8; just decision. so surely ав ‘ап ascertained 
Er N Вновіват v Isuak Hussen, (1928) A 1. B. 
(N)83 - j 


„Evidence Act a of 1872); ss. 17, 32 
ч. (5)—Family ‘pedigree filed in ‘Settlement Court when 
admissible in civil suit— Filing and signing docu. 
- ment in Court, if “admission”, of contents- 
г In order to- render а. family nedigree, admissible 
cin. evidence under section 82 б of һе Evidence 
„Ас. ib. jis в necessary . -pre-requisite ‘that the, person 
filing” it should: have. special means of knowledge of 
-the relationships mentioned in.the pedigree.. 

The mere fling ofa documert i in a. „оп of Law 
-ig not sufficiedit'to. justify. the assumption: that the 
„person filing it. emit all-the contents thereof to be 
true. О Bama- SINGH v. SUNDER; H Ok. J. $86: 4 
‚0, P.L. R. (0. 79, (1922) A.T. B. (0) 218. 421 


ss. 26, 30, 74,:80;- 114—“atagio. 
trate! "in ' 8. ^26, meaning:oj-—Jónfession recorded 
outside : -British India, admissibility -of—Qonfession 
- not recorded in accordance with Oriminal Qircular, 
. validity of ~Confeasions of various accused, conssfera- 
‘. ton of — Illustrations: to s. 114, Salue of— Approver, 
. evidence f, appraizement af. - 
The"word “Magistrate” in.:Seotion '26 ‘of the 
` Evidence Acb includes Magistrates’ in Native States 
“anda confession recorded by a- Magistrate outside 
‘eBritish India in “the manner prescribed by the «'!ode 
of Oriminal: Procedure. is admissible in - evidence 
certainly. under deotion 80 ‘of the Evidence Act ‘and 
* probably-under sestion 74 0? the Act, ' 
<. A confedsion recorded -by ‘a-Magistrate, according 
-to the provisions of: the't ode of Criminal Procedure, 
-does not become. inadmissible: in evidence merely 

"because it isrécordeden contravention bf instructions 
, iù а <rimival -Ciroulay, -Such s'confession if proved 
' against the porsonsaking it may also:be ‘taken into 
‘consideration; under secbion'30 òf’. the Evidence Aot, 

against others ` who are being tried Jointly- der the 
5 Bathe "offence; ' ^. on 

-*The confessions. of a nimi basil of асйшей "m" be 
X taken! into consideration in déciding" "whether their 
юру dp l thio mois guai ASS rate ов. 
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Evidence Act—contd 


The illustrations appended to section 114 of the 
Evidence Act are not statements of the law, qualified 
only by particular exceptions, nor are they rigid 
principles of the Jaw, they are merely illustrations or 
Instances of the application of certain maxims out 
of many possible instances. : 

A. Judge “must direct himself to treat the*evidence 
of an approver with the greatest caution and sus- 
' picion but nevertheless to act on this evidence if he 
believes it. N Govinpa v, Ёмриков, 17 N. 1, R. 113; 
23 Ов, І. J. 678 257 


< S. 27—Statement made 

Police, proof of. 

A statement by an acqused person, though made in 
the prezence of the Police, may be proved under 
section 27 of the Evidence Acé во far as it relates to 
any material facts discovered in consequence, 
M .Narvamanal Konan, In re, l4 L. W, 418; 28 OR. 
L. J. 697 : 377 


- S. 65 (C)—8tamp Act (II of 5809), s 35, 
application oj—Unstamped docwment—Secondary 
evidence, whether admissible—Production and pre. 
sentation of document in Court—Admission. 
Secordary evidence of the contents of an unstamp- 

ed document whioh has been lost or destroyed is 

under no circumstances admissible. 

The production and presentation of a document in 
Court are in no way identical with the admission of 
document into evidence, i 

Plaintiff sued on an unatamped bond entered in 
his book of accounts. He‘ presented the original 
book with the plaint along with a copy of the bond 
and after the copy had been compared with the origi- 
nal and certified to be correct, plaintiff took away 
the original, The book was в 
before the first hearing of the guit: . 

Held, that secondary evidence of the contents of 
the bond was not admissible in evidence. L 
MUHAMMAD AYUB v. RAHIM BAKHSH, 3 І, 282; (1922) 
А. Ї, R. (L) 401; БІ. L. J, 172 72 
55: 68, 69, scope of., 

Sections 08 and 69 of the Evidence .Aot merely im- 
pose в particular mode of proof and require that 
certain documents should be proved in a particular 
way aħd no other. The sections do not dispense with 
the necessity of proving what the - law requires, for 
instance, in a mortgage, that the document was 
attested by at least two witnesses. М TrANNERU 
GaNGAYYA v. BOMMADEVARA SwBBAMMA, 41 M. L.J, 
305; 14 L. W. 844; (1921) М. W, N. 747 284 
5. 90— Presumption of genuineness of old 

documents— Principles applicable—Interference with 

discretion of lower Courts in raising presumption. 

The presumption under section 90 of the Evidence 
Act as to documents over 30 years old has to be 
made with some care In the саве of registered 
documents such a presumption is readily raised; in 
the case of other documents) unless, by reason of 
their appearance or by reason of internal evidence, 
there are cogent considerations in favour of their 
genuineness, .a Court is not bound to raise such a 
presumption. 

If a Court is prepared to presume the genuineness 
of a document under seotion 90 of the Evidence Aci, 
the question whether the endorsement by a stamp- 





tn presence of 





- 








vendor gets out the true facts & tothe name of-the Counts Аст, 1887, Bom, IT, Ker, 56 (h) 2. , з! 


INDIAN CASES, : 


len from his house. 


(1032 
Eviderice Act—cofid. : 


purchaser of the stamp and the object ef the purchase 

- of the stamp-paper, is notso much a question governed 
by sectlon 90 as by sectjon .!4,an illustration to which 
provides thatthe regularity of official acts might be ргө, 
sumed, if the Court is otherwise satisfied that the pre- 
sumption of genuineness can be made. 

An Appéllate Court will not interfere with the 
discretion of the lower Court in the matter of raising 
the presumption -of genuineness in respect of an 
-old doounient if the reasons given are not prima facte 
unsound. ЇМ Varpyanaruaswamy IYER v. NATESA 
MALAYARAYAN, 4i М.І, J. 810; 14 L, W, 416; (1921) 
M. W. N. 760 289 
———— S.: Ә —Oonfession—Oral evidence—Un- 

recorded confession to Magistrate during Police 

investigation, if admissible, See CRIMINAL PRO- 

DURE OODE, 1698, в. 164 ‘ 

SS. 92, 93, I 16—Landlord and tenant 
—Lease not sufficiently descriptive of property leased 
—Entraneous evidence, whether may be referred to 
— Lesses already in possessinnat date of execution of 
lease—Attornment—Denial of landlord's title— 
Estoppel. - ; 

Where а lease does not contain a description of 


D 





the property leased sufficient for its identification, а. 


Court is at liberty to refer to the correspondence 
which passed between the parties leading up to the 
lease, in order to determire the question. 

Whatever may have been the nature of a person’s 


user of land prior to his being granted * lease. 


thereof, he is estopped from denying the landlord’s 
title аб the commencement of the tenancy after he 
has attorned to the landlord by executing the lease. 
A SiTAL Prasan v.' BADRI Prasap, 20 A. L. J. 907; 
(1928) A, I. R. (A ) 58 647 
- S. 105, application of, ` See Pznat CODE, 
1860, в, 800 : 454 
S. IOB-——Persorfnot heard of for seven years 
— Presumplion оў death —Burden cf proof as to time 
of death—Preswmption as to time of death, when 
permissible. › 

Though a person not heard of for seven years is pre- 
sumed to be dead, thereis no presumption as to the 
particular date of death, which has to be proved by 
the pergon who has to bring his suit after the death 
of the person unheard of and within a particular 
period after the death. But where the point of time 
to which the death has to be referred may be 
placed indifferently either during the seven years or 
after the lapse of the seven years, it not being neces- 
sary for the plaintiff to sMow that the person lived 
during the seven years, there іза presumption after 
the lapse of seven years in favour of the death and 

“іб is for the other side to displace it, and the party 
relying on the presumption is entitled to sucteed 
if no evidence #% offered by the other side. 

Ban NAIOKEN v AcHAMA Natoxen, (1921) M. W.N. 
610; 41 M 1. Ј. 20»; V. L. W. 316 835 
#———— $. 114 Ofcial “act—Presumption. See 
Сту, PROCEDURE Copg, 1+08, О. ХХІ, R.* 64 ( ) 


. 563 
S. 114, HI (b) 133. See Pxxan борк, 
1860, вз 15, TZ0-B, -OZ ; 


5.115. See Сохтвлот Аст, 1872, ss, 11, 
64, 65 as 543 
— 5. 115. 
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е 


Bam Das, 3 L 414; (1923) A. L R. (L) 261 


в ЛЫ 
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S.I I5—Estoppel. ` . 

A plaintiff, who has asserted over and over again 
the fastum of an alleged adoption; who has consen- 
ted to be bound by it, who’ has on his own showing 
received valtiable consideration in return | for 
making such - assertions and who has, ‘by reason of 
the setting up of the alleged adoption, caused the 
defendant to be deprived (urider the orders of the 
Révenue Court} of all share in landed property of his 
natural father, is estopped ' from asserting that the 
adoption never in fact took place А ©рт Narain 
SiNen v RANDHIR Өткен, 20 A. L. J. 946; 71 


СА ТЕ. (А) 58 


3. 


=— 55. 159, 160—Refreshing memory, 

A witness may refresh his memory by referring to 
a writing even though it neither brings to his mind 
any recollection of the fact mentioned in it nor any 
recollection of the writing itself but which, never- 
theless, enables him to swear to a particular fact 
from the conviction of his mind on seeing the 
writing which he knows to be genuine. © ABDUL 
SALIM v. EMPEROR; 85 O.L. J. 279; 20 C.W. М, -680; 


(19:2) A. L В (0.) 107; 49 C. 673; 23 Cr. L. J, 667 . 
. 145 





— Si 167, applicability of, See ORIMINAL 
PRocEDURE Сори, 1898, s. 350 . 636 


*Execution-—Aoney-decree— Malguzar— Tenant— 

House and not site sold in ewecution and purchased 
` by Malguzar— Malguzár and tenant's rights regarding 

#16. 7 

If amalguaar decree-holder purchases and takes 
possession of а tenant judgment-debtor’s’ house in 
‘execution of a money:decree under which only the 
house and not the site was attached ‘and sold, 
the question of the retention of the possession of the 
‘house by the auctioh-pürghaser, as malguzar, cannot 
be decided summarily in execution proceedings. 


Nor ean the judgment-debtor, as tenant, recover the: 


site in those -proceedings.' For this purpose a 
regular suit must be brought. М RAMASA v. 
GHAMBHIR CHANDASA; (1923) A. I. В. (N.) 149 500 


Execution of decree—Application to set 


aside execution sale, whether application for execution 

—Substitution not affected within time—Abatement 

Civil Précedure Code (Act V of 1:03), О XXII, 

TT. :8, 12, х $ 

An. application to set aside a sale held in pur- 
guance оў. пп application for the *execution of a 
‘decree is not an applic&tion for execution of a 
decree or order. Therefore, if on the death of the 
péraon who presents such application no steps are 
taken within the time allowed by law, for substitution 
of flames, the application '&bates. Pat Gosivp 
Naru Baur DEO v. PRAfAP Usat Nara Sani Юко, 
‚ (1922) Par. 863; (1923) A. І. Е. (Рат.) 29,1 P, eis 


55; 4 P. L, T. 807 ae 
~ Attachment, effect of—Sale of debt due to 
judgment-debtor. 


An attachment does wot create any charge on the 
‘attached property nor does ib confer any title in the 
attaching creditor; it merely prevents a private 
alienation ofthe property: L Bam Buas рать o 
-= c Decrée passed against deceased defendunt 
: nullity—Notice of -transfer-of. decree —Res judicata— 


А 


GENERAL INDEX, 
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Execution of decreée=eontd. 


‘Declaratory suit —Hwecution Court cannot go behind 
' decree, е 
. А. decree passed against a deceased defendant ів 
a nullity and his legal representative can sue for 
& declaration that it is not binding on him. The fact 
that he Was served with a notice in connection with 
the petition for transfer of the decree to another 
Court for execution does not bar the declaratory suit 
as res judicata ; nor can the Executing Court go behind 
the decree. IVI Sami MUDALIAR v, Muraran. OHETTI, 
16 L. W. 814: 43 M. L.J. 293; (1922) M. W. N. 597; 
(1923) A. I. В, (M.; 212 465 


mm- Hx parte decree, application to set aside. 

: An application to set aside an ew parte decree ig a 
proceeding connected. with the, suit, В Bacuusar 
JHIRAD v. IBRAHIM [SAK MOTIVALA, 24. Bom. L. В, 
744; (1922) A I. R. (B.) 227 169 


— Execution Court, power of— Merit or demerits 
of decree, consideration of. 

It із not for an Execution, Court to enter into tho 
merits or demerits of adecree. Its only functions 
are to carry out the directions of the Court passing 
the decree. 5 

А mortgagee of four properties obtained a decree 
against certain defendants providing that the deoretal 
amount should first be recovered by sale of property 
No. 3 belonging to defendant No. 2 and any deficienoy 
should be made up by bringing other properties to 
sale. Defendant No. 2 appealed, making mortgagee 
the only respondent and the order of the lower Court 
as against him was set aside. The mortgagee pro. 
ceeded to execute his decree against the other prop. 
erties. Defendant No. 1 appealed: 

Heid, that, as defendant No. i had taken no Bteps to 
get the appellate order set aside, the only decree, which 
could be executed was the one directing that prop- 
erties other than property No. 3 should be sold. 
B Сомлхат DHIRAJI v. VISHWANATH, 28 Bom. L Е, 
1072: 46 B. 243; ( 92-) A. I. R, (B) 195 55 
Godavari Agency tracts—Decree passed by 

non-Agency Court ‘regarding land in Agency tracts 

—Invalid decree—Agency Court, power of, to refuse 

execution. : 

A decree passed by a non-Agency Coftrt © for 
the sale of properties partly within its own juris- 
diction and partly wibhin the jurísdiction of the 
Godavari Agency Court is a nullity regarding the 
lands in the Agency Tracts and as the Agenoy Court 
is dot governed by the Civil Procedure Code it can go 
pehind the decree and refuse execution, Ni 
KnuTHIVENTI PERRAZU v. SEETHARAMACHANDRARAJU 
16 L. W. 669; (1922) M. W. N. 728; (1923) A. L B. 


(M.) 114 am 
- Preliminary mortgage-decree Jor sale—Decree 

wrongly passed against deceased défendant— Decree, 

absolute, passed against representative of deceased— 
* Decree, absolute, exegution of. 

P. obtained an ел parte preliminary, decree for sale 
on a mortgage in April 1920 against several defend. 
.ants, including A. and B. In November 1920 ho 
applied to the Court to prepare a decree absolute 
andin his application asserted that some of the 
defendants had.died, among whom was B., .who had 
died between the above dates, in respeot of whom 
he $Siated'that his legal representative was 4 
already on the record in his personal capacity, Tho 














^4 


_ which is perfeotly good, so faras tho 
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` Court, on the same date, without the issue of notice 
ot tho ‘application “either to 4- ‘or to the perüons 
named'as the, legal, repesentatives of the óther 
devenséd: déféndants; passed a decree. absolute for 
Bale ‘in’ which A appeared both ùn his personal 
capacity and as "representing B; In danuary 
192° P applied for execution, whereupon A- objected 
and alleged ihat the deorée was incapable: of exeóu- 
tion on'the groutd that B. had died prior to the 
passing of the preliminary dééree: He also applied 
to have that decree set aside "under O; IX, т. 13 ‘of 
the Civil Procedure Code in which" he definitely 
‘alleged that B. had died in' May "1919. ‘This 
‘application, however, was dismissed. Thereafter, 
ihe. Court proceeded with the objection of A -to 
Ње ..ехеспііоп of the decree af : November 1920, 
and, . after. recording. evidence; found that B. had 
died in May i819, and .finally.. held .that, the 
decree. was a nullity and oould not be put in 
EN On appeal to” the  High' Court 


by 

ela, ‘that | the Biecution Court was bound by the 
terms of the final decree : that that Acree was nob a 
nullity, às 6 was not passed against a deceased 
person, but against A as, the legal representative 
‘of B whohad died pendente lite; that the fact that 
that decree was based upon a preliminary decree 
‘which had been wrongly passed against deceased 
“defendant and without proper notice to A. although 
“good, reasons, for setting it aside, were not good 
'yeasons in law for ‘treating itas a nullity, or for 
refusing to “execute “it according to, its terms. 
Bam SARUP v '"NamarN Das, 20A. L. J. 1008; 90 & 
ALE: (A) 18:5, (1923) А.Г. B. (A.) 141 944 


x Süle— Inj unction restraining sale—Injunction 
not ‘seried’ on: decree-holder and officer conducting 
9 sale-—Sale, validity of. 

Where prior to a sale in-exeoution of ‘a decree, an 
injunotion is obtaizied by ‘a third party, who claims 
‘the property, restraining’ the  decreé-holder from 
bringing: the property to sale,'bnt the injunction is 
‘not ‘served on either the decree-holder or the officer 
‘conducting the sale, the’ injunction is not effective 
in any way, to prejudice the validtty of the sale 
- auction-pur- 
- chaser is concerned. ' А Ramsi Das v. CHHAGAN Lat, 
(192?) А. І. R.(A. 262 
Sale— Purchaser; rights of. f 
7 Where inexecution of a decree a debt duo to a 
‘ judgment-debtor is sold, the purchaser takes subject 
-to the -"same liabilities and ' equittes to which the 
judgment- debtor was subject in réspeot of that debt 
~on the date of the sale `` L Вам Baas ратта v. BAM 
Das, 3 L, 414; (1923) A. I. R, (L.) 201.. . 720 








.Family settlement—Bona fides. 
. An arrangement by which ‘a woman settles the’ 


properties inherited Ъу:Һег frgm her husband on het 


. daughters, Ag not a bona-fide family settlement when : 


-there.is no-dispute at all existing in'the family, and 
is not. binding. on the ultimate reversioners, - 

JOGA VEERAYYA v. MAKINA SALLYYA FATRUBU, 16 L. 
SW, 752; (1 928) A. І. В. (м) 163 | 389 


‘Fatal Accidents Act (КШ of, 1855), 
Sa. “{ Damages, “proapeative — Deceased provoking 
quarrel, effect of. обе j 
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Fatal Accidents ‘Act——concld., ayes 
Legal liability alone is not the test of. i injury ‘in 
respect of which damagés may be recovered underthe 
Fatal Accidents Act; bút the reasonable expectation 
‘of pecuniary advantage Љу the surviving relatives 
may be taken into account and damages given in 
respect of that expectation if it be disappointed, 
and the probable pecuniary loss thereby occasioned, 
Thus the widow and son of the deceased may recover 
for the loss of the contribution made by the. 
deceased towards the joint’ income of the family, 
"The fact that the deceased provoked the quarrel in 
thé course of which he was killed, does not disentitle 
his relatives from recovering damages under the 
provisions of section 1 of the- Fatal Accidents 
Act. .L Prana Ram v; ВвнАвг Вам", 354 


Finger pri nts -Üonviction— Finger prints, com- 
| parison of —Duty of Court, 

A conviction oan. be. based on finger prints ‘alone 
provided they are sufficiently -clear and, Bin 
to found an argument on them. 

: There ‘is nothing in the so-called science of 
finger prints or the qualifications of an: expert which 
should prevent a: Court from applying-its'own mind 
to the evidence in the case and form its conclusions 
on the’ similarities or differences established: M 
-Pusiic PROSECUTOR v. VIRAMMAL, E M. W, N. 
642;- 16 L. W. 653: 23 Cz. L. J. 694) 31 M. L Т. 427 
1923) A. T. R, (M ) 178 374 
‘Gratuity, payment of; by Railway ЧЫ 
u tration—Lisbility for debts. Вее RAILWAY’ AD- 
, MINISTRATION | €93 


Guardian of property—-Qualifehtions— 
Parda-nashin lady, whether can be appointed—- 
Appeal against appointment of guardian —Remunera. 
tion and security, questions of, consideration of. 

The appointment of a person, as guardian of a 
minor's estate, who does not understand: the princi- 
‘pal part of the business of the estate and who would, 
therefore, have to depend upon the advice of an 
assistantis nob advisable. 

The mere fact that an applicant for the guardian- 
ship of а minor’s estate is а parda-nashin lady would 
not disqualify her from being appointed guardian 
‘of the efitate, А 

But if, looking to the nature of the business apper. 
taining to the minor's estate, it is probable that she 
would not be able to manage it with the greatest 
‘advantage to thé, estate, and would have to depend 
upon her relations and‘ se nts, her appointment as 
‘guardian of the estate would be ‘inadvisable. 

* Where in an appeal, the advisability of the 

«appointment of a guardian is to Бе considered, the 
questions of his remuneration and security can also 

'be considered. N RAJRANI v "BHAGWANDAS, C927) ` 


A.I R № 232 ‘6 
Men cte Talukd rs’ Act (VI of 
ar’s estate,” meaning of — 


Bot 


-1888), S. * 1—"Tealu 
* Thakore of Amod, lands of, whether form Telukdari 
estate—‘Vanta’ lands, nature of. ` 

, The words '""Talukdar's esjate'*in seotion-21 of ‘the 
, Gujarat Talukdars’ Aot aredimited to a Talukdar’s 
interest in the estate held by him by reason of his 
statusas a Talukdar, : *. 3. 

Land belonging. to the Thákore of Amod does’ not 

. in any way differ from a , "Tala kdari estate” and under 

_ section 8t of the Gujarat. Talukdarg' "Aot, auch an 


1 
\ 
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estate cannot be alienated beyond the alienor's life- 

. time. ^ e . Р 
‘Vanta’ tenure is presoription of remote antiquity 
‘without any deeds or grants. В SHANKARLAL v. 

BAJIKHAN AKHTYARKHEN, 24 Bom. L. R, 709; (1922) 

А.І. R. (В.) 342 : ; 10 

Hindu Law-— Surrender, what is. e 

Surrenders of life-estate, under: Hindu Law, are 

; Simply cages of accelerating succession to the next 
heir, which mean that the female life-tenant effaces 

‘herself and succession uf the whole estate goes on to 

the next heir just as if the life-tenant had died, A 

transfer, however, in favour of any person other than 

the nearest reversioner must be: regarded as an 

- alienation, L Waziat Мат т, Ganca Rau 573 
> Adoption by widow—Date from which 
adoption operates—Adopted son, preference of, to 
collaterals.. 

| Undor-Hindu Law an adoption by a widow dates 

back tothe death of the adoptive fathér and the 
''adopted son takes in preference to any collateral. 
.*à NaansHAR SAHAI v. МАТА Prasan, 9 О. L. J. 235; 

25 О. C. 189; (1922) A. I. R (О) 236 730 
nn of daughter's husband, validity of. 

Under Hindu Law; the adoption of & daughter's 
‘husband is valid. В Sitapar МАсЕвн  DESAI v. 
PanvATIBAI NAGESH Desal, 24 Bom, L. В. 748; (1922) 
А.І. R.iBox,:39 . 172 
— —— Alienation by female —Necessity, absence 
of—Right to challenge. dh st 
‚ Anllienation bya. Hindu female, although made 
„without necessity, is not absolutely void but is 
voidable at the election of the next heir, who may 
think ft to affirm it, or may at his pleasure treat.it 
as a nullity and may take action to recover posses- 
-sìon оп: the death of the female life-tenant, 

The option of avoiding such an alienation rests 
with the next heir and nobody else has the right to 
challenge it L WaziriMatv Ganca Вам 573 

——- 'h Antecedent debt"'— Mortgage by 

father whether “antecedent debt," 

A- mortgage: executed by a father is not an 
-“antecedent” debt' if it is not inourred by him 
independently of the security of the joint family 
property, № PURNIA v, Sonra, (1923) A. L В. (N.) 
'28 ; fe ts . ° 








^ relative, validsty of. - 


' Under the Hindu Law а bequest in favour of the 
prospective wife of a relative is valid provided she 
was in existence at the time of ëe testator’s death, 
N BAMDULARIv, Bissesuwak DAYAL, 18 N, Boe 
- Compromise by widow when binding 

on reversioner—Alienation by widow—Necessity, 


148; (1923) A, I. R. (N. 105 





meaning of. . 


A compromise madó bona» fide for the benefit of 
‘an estate and not for the personal advantage ef a 
"Aimited' owner binds a gfversioner quite as much as 


a decree gn contest. 


A widow can alienate for necessity, for instance, when 
‘there are no other megns available for the obligatory 


* ceremonies to secure jhe repose of the soul of her 
deceased husband. A holder of a Hindu. widow's 
'egtate can; jn some circumstances, alienate immove- 
‘able property to pay the- last owner's debts or, if 
‘there-ia no. other available source of supply, for her 
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own or infant children’s maintenance. Necessity, in 
this connection, has a, somewhat special, almost 
technical, meaning „16 does not mean actual com- 
pulsion but the kind of pressure which the law 
recognises аз serious and sufficient, P © Ransum. 
RAN PRasap ъ. Sayam Kumar, 31M, L.T. 100; 8 
P.L Ф. 749; (1922) A. I. В. (P. О.) 356; 1 Рат, 741; 
16 L, W. 956: 21 A. 1.7.18; 90. & A. L. R (P. C) 
175; 27 O. W. N. 289; 57 О. L. J. 866; 44 М. L. J. 71 
~ Gift, conditional —Defeasence clause, 
legality of. See TRANSFER or PROPERTY Act, 1852, 
вв. 2, 3), 126, 129 673 
nheritance—Blindness, congenital, 
whether bars suecesston—gRule of: emclusion, whether 
obsolete. 
It ів a rule of Hindu Law that а congeni- 
tally blind member of an undivided Hindu family 





` is excluded from inheritance and that rule has not 


become obsolete. 

Per Schu:abe, C. J.—The question whether a blind 
man’s exclusion from inheritance, assuming it to 
be the law at the date of the Mitakshara, has 
become obsolete is a question of fact. A law does 
not cease to be operative because it is out of keeping 
with the times, А law does not become obsolete 
because it is an anachronism, or because it is 
antiquated, or because the reason why it originally 
became the law would be no reason for the intro- 


' duction of such a law at the present time. 


Per Coutis-Trotter, J.—It must be regarded as an 
unabrogated rule of Hindu Law that a congenitally 
"blind man is excluded from succession and it 
cannot be described as obsolete in any other sense 
than that of being repugnant to more modern and 
enlightened ideas than those which prevailed at the 
time,of the Smritis and the commentators. Till it 
is repealed by the Legislature, the Courts of thig 
country have no option but to enforce the rule. Rf 
Poupiava NADAN v. Pavanasa NADAN, 16 L. W. 563; 

1922) M. W. N. 698; 43 M. L J, 56; 1924) А.Т. R. 
бг) 215: 45 M. 944: 81 M. L, T. 320 (Е. B.) 313 
— Joint family— Alienation by father— 

Liability of sons. 

Under the Hindu Law it is only when a son seeks 
to avoid a.transfer of the family property hy the 
father that he has to prove that the debt incurred 
by the father was an immoral one, 

Where a mortgage of family property is effected 
by a Hindu father and it is not shown that tho 
transfer was effected for the benefit of the family, 
the sons cannot. be made personally liable for tha 

* debt nor can their shares in the mortgaged prop. 
erty be considered as charged with the debt qua 
the mortgage ; nevertheless, the entire co-parcenary 
estate, including the property mortgaged can be 
brought to sale in execution of a money-detrea 
obtained against the father in respect of the mort- 

„ gage-debt. L HARKISREN Sinan v, LAXORE Bann, 
LTD, oF AMRITSAR 








Alienation—Connection between debt 
and tmmorality—Proof— Presumption. 

In a suit by а son contesting the alienations mado 
‘by his. father on the ground that they were made for 
iyamoral purposes, it is not necessary to prove that 
each item was expended onan immoral purposc. 
When a person is shown to be leading a licentions 

. . 
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life and . living beyond his: means, “hie” fact, that U 


there is no business ‘proved ‘on which ‘tha loans 
could have been expended, raiges a presuniption that 
, they must have been expended for licentious pur- 


. poses; In other words, the fact that particular debts 
. were expended upon immorality can be established 
e 


| Buagar біхен v. RAM PARKASH 


by а process of exhaustion. ` x 
A son is liable to pay all his father’s debts, 
provided they are not immoral, from any property 
inherited. The obligation arises only after the 
, father’s death, and it does not in itself validate, an 
actual mortgage made by the father. pe 
` 602 


'—— Joint fam Uy —Alienation— Mortgage— 
Antecedent dobt— Necessity —Immoral debt— Ancest- 
val and non-ancestral properties — Duty of creditor. 





Та the Punjab а co-parcenary interest cannot bo 
actually conveyed for consideration. But while a 
purchaser cannot assume possession cf a CO-parce- 
nary right, & mortgagee oan retain equity against 
'the property itself, and these equities against the 
mortgagor’s own interest are not affected by the fact 
' that the debt is immoral, 


A manager of a joint Hindu family can alienate 

the whole co-parcenary property for necessity and 
when he is a. father, he can do so to satisfy a aebt 
antecedent . ёо the actual alienation, ‘provided 
certain conditions are fulfilled. The debt must not 
.only Бе’ antecedent but must have been incurred 
wholly apart from the ownership of the joint estate, 
. The debt must not be immoral, and the alienees 
. must be without notice of the immorality. 


Itis the daty of a mortgagee dealing with ‘the 
co-parcenary property of a joint Hindu family to 
‘make some enquiries; apart from the guestion ‘of 
‘immorality, about the ciroumstances of ` ihe family. 

А Brahman died leaving, a воп, son’s -son, son's 
wife, and aavidow. He also left one ancestral house 
“and one ‘non-ancestral house and no debts, The sun 


“began to lead an immoral life and borrowed various 


sums from a firm on his personal Security. ‘I'hese 
„Зов were consolidated іп. а subsequent mortgage 
‚оЁ the ancestral house in favour of the said firm. 
' After this, he mortgaged the house to two other credi- 
‘tora one after the other, and finally he mortgaged 
both the ancestral and non-ancestral houses to a 
‘fourth creditor. His minor son, wife and mother 
“sued for;.& declaration that the mortgages affected 
‘by him, were null and void as against their reg. 
pective interests of co-parcenary title and residence, 
‘inasmuch as the loans secured by the mortgages 
„had beén, raised for immoral purposes: 

, ; Held, (1).that it was inoumbent upon the last 
three mortgagees who were. dealing with the co. 
parcenary interest of a joint family to make some 
inquiry. about the eircumstances of the family апд • 
‘must necessarily be considerdtü to ‘have’ notice of 
the immorality: of the. mortgagor } 

(2) that it could not bo said ‘that ‘the same duty 
attached to the, firm in- respect’ of' the various: 
sums, advanced, on . personal “security. which were 
afterwards .consolidated into. the: first mortgage 
and thatthe firm.should .not be: held “to have 
Понсе of the immorality; . .^ 5 + + ' 

. e 
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(3) that the co-parcenary interest, of the mort- 


- gagor’s son in the ancestral: house was not liable for 


the last three ‘mortgages, but .that it was liable on 
the death of the mortgagor to the extent of the first 


' mortgage; р E 


(4) that otherwise the lability for all sums raised 


. under the four mortgages attached to the interest of 


Buscar 81ман v. BAM PARKASH ; 
Joint family—Contract dy 

—Decree against that member 

‘Members, other, position of, 325.2 O 

Where а contract is entered into by.one meniber of 
а joint Hindu family and a deoree is obtained on the 
basis of that contract the decree does not bind the 
other members of the family, unless it-is shown that 
the contract was entered into by the said" member 
as the head of the family and. as part’ of the family 


the mortgagor. alone inthe ancestral house; Pesh 





- V 
one member 


` business or that the other members derivód benefit 


under the said, contract... O Влмрнін SINGH v. 
Mara Prasan, 80 L.J.617/ «: s . c 


Insolvency of father— Interest of sons, 








“whether liable. E 
By the insolvency of a Hindu father governed by 
the Mitakshara Law his -son’s interest as "well as his 


‘own interest in the joint family estate vestin the 
` Official Assignee, and the son's property is to: be 


treated аз that of thefather во far as the Official 
Assignee is concerned Le 


Itlies upon the son to establish circumstances 


"which woula show that his'share is not liable for the 


debts ofhis father L Rania RaM-JAWANDA MAL v. 


"729 
Lease by manager—Morigage, impro- 
vident, in favour of lessee - Lease providing for 
deduction of interest due on mortgage-debt from rent, 
athether equitable and f@ir—Lease to be regarded 
as whole—Tender, ‘accompanied by condition, whether 
valid, > . 

Where a father, who with his infant son constitutes 








‘a joint family, grants a lease and at thesame time im- 
‘providently mortgages a certain portion of the family 


‘property with the lessee, the lease, if it provides that 
. out of the rent payable under its terms the interest 


that is due upon the mortgage-debt, should be dedaot- 


ед, is, in effect, a collateral security for the mortgage- 


debt and, puts the,infant's property into pledge to 
secure the re-payment of the debts improvidently 
contracted by tke father Such a lease is unfair 
and inequitable.in regardo the infant's rights, and 
the father as manager of the joint family estate is 
not justified in binding «he. joint family ‘property by 
means of its terms, —~ : . 

A lease must be regarfed as a whole and--a& it 

А tender, accompanied by .& condition which 
prevents it from being rerfeot , апа complete, cannot 
"be regarded as equivalent of payment. P Ç 


,NARAIN, DAS v. ABINASH UHANDBA, 1014 W. 780; 
(P. С.) 847; (19 2) M. W. N. 791; ` 


(19:2) A. I, B, 
4 U. P L.R (P. 0.) 211; 27 


: W. N 299; 21 A, L. I. 
201; 31 M. D. T, 217; 44 M 


. J. 728; 87 О, 1, J. 457 
| n: 273 
: -—-- Mortgage by Jather—Seéond, mortgage 
` to pay off prior mortgage— Prior mortgage- given Jor 
` loan binding on family— Antecedent debt, 





alone, effect ‘of— _ 


' binding on the family. 
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Where in a mortgage effected by a Hindu the 
cénsideration’ is utilisedin payment of prior mort. 


gages, the latter can ba. regarded as antecedent debts’ 


if itis shown that the-mortgages were. given for 
loans that were ,takenfor lega] necessity and were 
A ВАхлт SINGH v. GANGA 
Банат, (1922) А, T. к, (As) 231 • 765 
— Mortgage by karta without necessity 
—Mortgage, whether void or vmdable —Limitation for 
personal decree against mortgagor —Limitation Act 
(IX of 1908), Sch. I, Arts, 97, 116. 
„ A mortgage by the karta of a joint Hindu family: 
in respect of the joint family property if. not made' 
for the purposes ‘laid down in the Hinda Law is 
absolutely void and ineffectual from its inception, 
and creates no charge against the joint family prop. 
erty or even against-the interests of the actual. 
mortgagor. 
‚ Therefore, in the case of a mortgage without 
necessity of the family: property by the karta of a: 
joint Hinda family Art. 116 and not Art: 97 of Sch. I 
to’ the Limitation: Act is applicable to a suit for 
the relief of a personal decree against the-mortgagor, 
О Ram Nararn v, МАК” Kumar, 25 O. C. 164; (1922). 
A. I. В. (0) 257, ‘786. 
— Joint family—Mortgaye by manager 
ito pay off debt due for purchase of lands, whether 
. binds minor members, 1 A ЖООҢ ET 
e The-manazer of a joint’ Hindu family'is not: 
entitled, for the purpose of purchasing more lands’ 
for the family, tc mortgage the family property so 
as to bind the junior members’ share. ЙМ SuBRAMANIA 
CHETTY v OnIDAMBARA MUDALI, 1; M. L. J, 45h} ! t b. 
W. 495° (1927) M. W. М. 740 . 758 
——— Sale by manager —Validity of sale 
| —Burden of proof. -~ . i ; 
Whero, a sale of joint family: property by the 
manager of the family із challenged by а "member 
thereof, the burden of proving the validity of the 
sale lies upon the purchaser А Ram SaRUP SINGA 
v Baw Saran SINGE, 2)-A, L 7, 035, (19:2) А.Т. R. 
(A.) 589 . 845 

















Simple money-decree aguinst father 
` — gon's interest, whether can be attached and sold, 
, Itis competent for the holder of a simple money- 
decree against the father of a joint Hind? family 
to attach the joint family property in: the hands of 
the judgment-debtor, and to bring to sale the right, 
title and interest of the father and of his sons, in 
satisfaction of his decree unless the sons can estab- 
lish'that the debtin midi: ‘Which the decree 
was passed was tainted with icdàmorality. ДА MOHAN 
Lan v, BALA PRABAD,'(1932) А, Т; В. (A.) 310; 44 A. 
649 i ME >: 75 

, Widow – Қрвійе асе, ; Е 
. Ii: а joint Hindu‘family а widow is, as of right, 
entitled to reside in the family dwelling house, 
This right cannot be denied by the sale of the house 
to a purchaser with notice. ` Even in the case ofa 
purchaser, without notice," she cannot be. evicted 
unless she is provided with another residence. ‘But 
she has no such right Where. sale is contracted by, 
tho husband, or is for asdebt binding’on her. Where 
debt is contracted:by'her воп and“is shown to have 
been an immgrdl debt, she is entitled to a residence 
in the joint Hindu family. house, In. such cases a 
Court should make a declaration аё һе house 
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is sold for a .debt, it must be sold subject to the 
widow's right and residence for her life, the .Court 
executing the deoree „having to determine before 
sale what ‘part of tho premises, should ba. declared 
subjest to the widow's. right of occupation-for her 
ife А : 

Undeg Hindu Law a wife is entitled to reside with 
her husband, except in certain cases, the husband is 
bound to maintain.p residence for the wife.. But she 
cannot demand residence іп а partionlar portion of 
the proparty, nor can she claim to defeat an aliona. 
tion of a particular house, provided that alio iš given - 
a suitable residence elsewhere. It is fora widow to 
prove, that when a particular house ia- attached, 
none of the other houses are suitable for her 
accommodation, and it would be still more necessary 
for a wife to prove this PeShjBuacar Srem v. Bai 
PARKASH : 502 

Joint property —Sself-acquisitisn — 

Separate property —Burden of proof. j 

Under Hindu Law-where the family ‘is joint and 
there is a nucleus of joint property, the burden lies 
on the party setting up & case of separate estate to 
establish his allegation, © NIBARAN CHANDRA 
МоокЕВЈЕЕ v. NIRUPAMA DEBI, 81 O, u. 1. 56 26 0. 
W. N. 617 476 

-— Karta, liability of, to render account. 
„Та án ordinary suit for partition, in the absence 
of fraud or other improper conduct, the only account 
the karta is liable for is as to the existing state of 
the property divisible; the parties have no right to 
look back and claim relief against past: inequality 
of enjoyment of the members or other matters. 
But the, kařta is the accountable party and tho 
enquiry directed by the Court mast be conducted in 
the manner.usually adopted to discover what in fact 
the property .now -consists of, not what the karta 
says it is © Niparin OnANDRA MOOKERJEE v. 
NinvpaMa DEBI, 840, L. J.4563; 28 C. W. N. 517 


v 4/6 


е 807 











Khata ~Substitutin of name of on 
«for that of..father —Presumption ; 

The mere transfer of a khata from the name of the 
father ia a joint Hindu family to that of one of the 
sons does npt create a presumption that the Subjeot 
of the transfer has ceased to be joint family ргор- 
erty and become the self-aoquisitiou of that parti- 
cular son. N Кавні v. Panovaane, (1923) A. L R. 
(N)75. . ` 612 
Maintenance—Concubine, when еп. 

titled to maintenance—“Avaruddha Stree,” meaning 

: and connotation of. ` 
* In order to entitle aconoubine (4 varuddha Stree) 
under the Hindu Law, to claim maintenance from 
the estate of а deceased Hindu, the mere fact that 
the deceased’s connection with her was of a close 
character, that he passed a good deal of his time 
with her, that she occasionally moved out with him to 





other places, and that he provided her with all the 


comforts that he miglf be expected to provide for a 
kept mistress would not suffice; it must be shown 
that her connection with the deceased was perfectly 
open and recognised, and that she was kept іп his 
own family ав a member of the family, 

‘the term “Avaruddha Stree” means continuously 
kept concubine and connotes an open.residence and 
avowed connection with the. man. В Bar Mo:eurpat 

e 
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v. Bar Naauman 24 Box, І, В. 1609; (1923) A. I. R. 
|B.) 180 291 








Leprous husband— Right of wife to 
separate maintenance. 

Under .Hindu Law a wife; is entitled to main- 
tenance from her husband -when she declines to live 
with him on account of his being a leper. ® 

Vencatasubba Row, J, Semble: —Whether a decree 
can be passed ‘against a leprous husband who owns 
no property. Mi SnuzszwAPPAIYA v. КАЈАММА, 16 L, 
W. :9,43 M. L, J. 174; (1922) M. W., N. 459; ( od 
А.Т. В. (M,) 399; 44M; 812; 8M. L. T. 412 2 


— M itakshara-— Father, insolvency of— 
Vesting of property in Offigial Assignee——Son's interest, 
vesting of— Presidency Towns Insolvency Act (ILI of 
1909), s8. 2 t€, T... 5 75 n 
An order made by an Insolvency Court adjudging 
a Hindu father ап insolvent һай the effect of vesting 
in the Official Assignee not only his own interest in 
the property of the joint family consisting of the 
father and the son but also his son's interest which 
is to be treated as the property of the father so far 
as the Official Assignee is concerned, The son, no 
doubt, is entitled to establish circumstances which 
would show that his share is not liable for the debts 
of his father, L ВінАвІ LAL v, Sar NARAIN, 8 L. 
$29; (1928) A. I. В. (L.) 1 486 
——— — Bon, succession to—Father v, mother. 

Under the Mitakshara Law.the mother and not the 
father inherits the son's property. О Susepar 
Вінен v. BHIKHAM Вікон, 9 О. L. Т, 435; (1922) А. I, 
В, (0.) 277 - i 649 








Succession —Sister, rights of, 

A sister takes precedence of any descendant of 
a paternal ancestor, аз she comes in next after the 
paternal grand-mother and before the paternal grand. 
father. Д 

Obiter—In the Central Provinces, according ‘to 








the 16а loci, a sister is not an heir, N Manno v. 
SAMPAT Ў 758 
Succession — Unmarried woman, 

1tatus. of, 


Under the’ Hindu J aw, an unmarried female is 
succeeded by the nearest, sapinda of her father. 

Underthe Hindu Law, the case of an unmarried 
woman is treated as:analogous to that of a childless 
woman married ina disapproved form, the succession 
in both cases being: confined to the father’s family. 
N Mannov Sampar ; 758 


Stridhan—Succession. See Ніхро 

Law— Wipow _669, 

Succession--Alteration of rules of 

suecession—Hffect. See CONSTRUCTION oF Docu- 

MENTS 777 
Daughter. 


Under Hindu Law, daughters are the first heirs 
and next come their sons, the brother coming after 
both .of them, The daughtegs succeed to a life.» 
estate jointly and on the death of  either,. the 
surviving daughter takes the whole by survivorship, 
and on her death, the daughter's son takes possession 
per capita as-a-full owner, L WAzigI MAL v, GANGA 


Raw 573 


WIGOW in possession of husband's estate, 
awcegssion to—-Co-widow and daughter, . rights of. 
* e 
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Under the ordinary Hiudu Law when a persén 
dies leaving two widows and a daughter, the widows 
take jointly and exclude the ‘daughter. Very often 
for purposes of convenience they  partitión the 
property and enjoy it sevarately. But when one 
of them digs, the surviving widow takes the whole 
estate for her lifetime, and the daughter comes in 
only after the death of both the widows 

A Hindu having two wives and a daughter 
made a Will which after .providing that, after hia 
death, his two widows should take respectively 
the propertios set out in Schedules I and II 
attached to the Will and enjoy them without 
alienating them, proceeded: ‘ After the death of 
these two wives, my daughter shall take the: 
above-named properties with all rights and enjoy 
the same.” After the death of the testator and 
one of the widows, a dispute as to succession arose 
between the remaining widow and the daughter: 


Held, (1) there was no reason to think that the ` 


testator intended to depart from the ordinary rule 
of succession of the Hindu Law on this point and 
that the daughter was to have, under the Will, the 
property only after the death of both the widows; 

(^) that the action of the testator in dividing 
the property between the widows meant nothing 


more than this that he himself provided for the parti. . 


tion, which he feared might be found necessary after, 

his death. WI ACHAMMAT v. NARAYANASAMI NAICKER,: 

4l M L.J. 4:9; 14 L. W. 582; (1921) M. W. N. 695 
5 


——-- WidOW- Occupancy holding of son 
acquired by widow on payment —Stridhan —Succes. 
8107». 

The interost acquired by a Hindu woman in an 
occupancy holding, óf her son by setting aside a 
surrender by a payment made outof her own funda 
becomes her stridhan, and passes on her death to 
her personal heirs and not to those of her son.” 
M Рввмгат v. BRAGCHAND, (1923) А.Т, В. (N) 34 
19 N. L. R. 4 669 
Pious and religious acts, alienation 
for. ar 

The Hindu system recognizes two sets of religious 
acts. Ofe is in connection with the actual obsequies 
of the deceased, and the periodical performance of 
the obsequialrites prescribed in the Hindu religious 
law, which are considered ds essential for the 
salvation of the soul of the deceased. The other 
relates to acts® which, although not essential of 
obligatory, are still Pious observances which 
conduce to the bliss of the deceased’s soul. With 
geference to the first class of acts the powers 
of the Hindu female who holds the property are 
wider than in respect of the acts which are sim ply 
pious and, if pe ormed, are meritorious so far ag 
they conduce to the spiritual benefit of the deceased. 
Тр опе case, if the incomé,ofthe property or thy 
property itself, is nof sufficient to cover the, expenses, 
she is entitled to se.l the whole of it. Inthe other 
case she can alienate a smajl portion of the prop- 
erty, for the pious or charigable purpose she may’ 
have in view. P © SARDAR Sinan v KUNJ Bryant 
Lar, 4% А. 608; (.972) А. L R. (P. С.) 401; 16 1, W. 
871; 8: M L T 258; 37 C. L. J. 333; 44M. L J, 766, 
27 О. W, N. 658 s 








36 © 


Vol, LXIX] А 
Hindu Wilis Act (XXI-of 1870), s. 3. 


See WILL AND CODICIL 867 
Honorary .Magistrates -Bench, object of 

constitution of—Record of evidence by one Magistrate 

~— Other constituting Bench attending to other work 

—Miscarriage of justice. 

The object of constituting a Bench of Honorary 
Magistrates is that the latter should individually and 


collectively give their attention and apply their ' 


minds to the hearing of the evidence and the deter- 
mination of the poinis at issue and arrive atan- 
independent judgment in regard to the merits of the 
charge. The very object with which a Bench is' 
constituted is defeated and miscarriage of justice 
becomes quite possible if one Magistrate is record-' 
ing the evidence while ‘the other Magistrate con- 
Btituting the Bench is attending to some other work, 
О SULTAN v SHAMSHER, (102.) A. 1. R, (О) 2); 23! 
О (1.172; 23 Св L J. 696 i 05: 37 
Income-1ax Act (VII of 1918, 

SS. buy 14—Interest not actually received, lia- 

bility of, for income-tam. . 

Where compound interest is-payable by a debtor 
to his creditor with yearly rests and the creditor: 
adds to the principal amount the interest whioh has- 
accrued dueat the end of the year, but does not 
receive paymext either in cash or by counter.credit 
in the debtor’s accounts, ‘such interest ‘is not taxable 
income within the meaning of the Income-Tax Act, 
M ‘Boarp or REVENUE, MADRAS v. PYDAH VENKATA- 
CHALAPATHY GARU, 16 1. W. 174; (1922) M. W. N. 480;^ 
31M L.T 265; (1922) A. I.B (M.) 426 405° 
Injunctlon—Jurisdiction—Party submitting to‘ 

jurisdiction —Court, power of, to restrain proceedings 

n another Court. 

Jurisdiction, in the matter of an injunotion, is 
limited to cases where the party sought to be 
restrained is within the limits‘of the jurisdiction of 
the Oourt, but a defendant who submits to the 
jurisdiction by appearing toethe suit of the plaintiff’ 
gives the Court jurisdiction, and the Court is com-- 
petent on the application of the plaintiff to issue an 
injunction restraining the defendant from executing 
in another Court a decree which he has’ obtained 
against the plaintiff. Pat Ganca бізон v. PIRTHI 
OnAND Lat, : Pat, 866; (1922) А, 1, R. (Par) 34; а 

eP.L,T 10 ` ° 
*Insolvency—Adjudication of only one member 
. ој family firmas insolvent Adjudication of remain- 
ing members  rejused—Order: making their shares 
liable for insolvent’s debts, if good. 

Where only one member of a family firm is’ 
adjudicated ‘insolvent and tke adjudication of the 
remaining members is refused, an order making" 
liable the shares of the latter in the family trade ’ 
and property forthe debts of the insolvent ig pre-. 
mature, as the Receiver may deal with the assets: 
ether than those of the inselvent, Mi Sarmiayasa. ! 

аки PILLAI v. MRBNAKAHISUNDARAM Alvar, 14 L. W. 


361 e 485 
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Interegt-—-Ezorbitant rate—Unconscionability. 
When the parties have made their own bargain, 
ihe Ceurts cannot make a fresh bargain for them, 
and a rate of interest, agreed upon between parties 
even though exorbitart must be given eflct to 
unless there are circumstances of oppression or 
undue influence, or any equitable considerations which 
would give the Court aright to interfere upon the 
ground fhat the bargain was an unconscionable one, 
C NABENDRA NATH SARKAR v, MOHIRUDDI HOWLADAR, 
86 О, L. J. 209 109 
Power of Court to reduce on ground that it 

* ds excessive—Costs. 

- In the case of a loan contracted before the 
commencement of the Usurions Loans Act, » fourt 
has по power to reduce the interest solely on the 
ground that it.is excessive, apart from any question 
of undue influence. 

, Where the interest dlaimed is very high a Court 
should exercise its diecretion and disallow costs „© 
Fazan Azim v, GigDBARI Lan, 9 O.L.J. 442; (tora) 
A.I. R. (0.) 8 
————-- Reasonable rate—Discretion—High Court, 

"interference by. 

' No'hard and fast гше can be laid down as to what 
is a reasonable rate of interest, and where the lower 
Court has in ita discretion intertered with the 
contract rate of interest, the High Court, in second 
appeal, will not interfere unless it is made to appear 
that the discretion was arbitrarily exercised. A 
BiNDESBRI Prasad v; JAG Prasad Kal, (1522) A. I. R, 
(А.) «86 : 758 


Interpretation of Statutes 4c 
published by authority— Objects and Reasons, whether 
„са be referred to—Principle of interpretation. 

When it is necessary to refer to the text of an 
Act in order to ascertain whether itis affected by a 
subsequent repealing Act, the text of the Act 
published in the Gazette of India should be accepted 
as “published by authority.” 

In construing an Act of the Legislature, where 
the words are absolutely clear and unambiguous, it is 
not within the province of the Court to look to the 
Statement of Objects and Reasons of the Act, or to 
try and discover whether the words used mean some- 
thing above and beyond what they say. 

The principle that an enactment should be inter. 
preted on the presumption that no portion of it ia 
superfluous only applies when it is a question of 
two rival meanings both of which the words are 
capable of bearing. a. RU? KisHorx v, Govinp Das, 
(trz2} A. I. R. (L.) 211 745 
- »ruleof. See Assam LAND AND REVENUE 
"REGULATION (I or 1886) ss. 8 AND 97 Big 


Jagr—Grant to grantee and his heirs—Grant, 
‘nature of. - 
Where а jagir-is granted in indefinite terms, it is 
taken to be for the life only of the jagirdar. But 
where there is a grant -to the -grantee and his heirs, 











ak: 
Instalment bond-*Whole amount re.gayable `• ant nothing tocontrol іре ordinary meaning of the 


on two: er ¢hree dejaults--Cause of action, hen: 
accrues, : 

Where an instalmenf bond providen for re-payment- 
of the whole sum in default of two or three. instal- 
ments, the cause of action to recover thé amount 
due under the bund acorues on default in payment 
of two instalments. N Wacan v. Mazot, (i922) 


А.І. В. (N.) 184 ШЕ 237: 


wordsin tbe sanad the grantee. takes an absolute, 

interest ‘in ‘the property conveyed to him.and io, 

froe to alienate it. Pat.Gorau Nasr s. BASUDEB. 

Das, (5922) А.І R. (Par) 411; 1 Par, 201 849 | 

Joint trial—Cfence, same, against diferent 
pemons at different intervals— Trial, legality of. ^ > ~ 
Acoused—three in number— obtained the thumbim. 

pressions of ten different persons on blank ‘papgrs at 

P e — 
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2 dde. з... сте ос. Jury twial—Directiqn. by: Judge that retracted - 
Jol аг ОТА Еро ОО MM КЕ ‘confession of no value, whether desirable Whether ` 
‘different intervals by falsely representing that this —— Judge to, comment on every point that could possibly , 
was being done by order of the Governmnt: they sub- be argued in favour of accused—Misdsrection. . 
sequently used these thumb impressions „for the purs, A Judgeis unnecessarily favourable to an accused 


pose of extorting money from each of the ten per- wren hə tells the Jary that the value of a retracted 
Sons; who filed а complaint against them: under confession is almost nil even against the maker of it. 
sections, 417/109, . Penal, Code.. The accused were ‚А Judge is not, expected in his charge to the Jury | 
charged with one offence and were tried pintly at . to commert on every point , that could be possibly . 
ona;triah and convicted. The, charge-sheet did not argued in favour of the accused. It is suffivient if, 
make it clear which of the acoused persons was he deals with the more important points and does 
being charged with abetment and which of them not unduly press on the Jury his own views on 
was being charged with the substantive offence: questions of fact. и ЮЗА | 
A des ORO vate and A oint In deciding whether there has been misdirection on 
` Held, that the offences were separate i Drip the facts, the charge to the Jury must be considered 
trial! of the’ accused’ for ten offences we had be Y asawhole, C ABDUL Sani v, Eurzrok, 35 C. L. J., 
irregular bat illegal find,that the acouse өеп — 900,26 O W.N. 680; (1922) A. I. В, (O.) 107; 49 С.. 
prejudiced by the procedure adopted, О Gimsa: 573; 28 Or. L. J. 657 145 
Dayan v. EuPrnon, 25 О. 0. 151; (1922) ALR (OP Khewat, entry in—Prima facie evidence ој title—. 
260/280m.1.7.687 ^  .  ' 271 Rebuttal, - | i 
q —Judgment procured by perjury and “Ап entry in the khewat is prima facie evidence of' 
duds ee whether mtialod P Braud title, but 16 might be rebutted by showing that there 
., Perjury and-suppression, of evidence in ‘proof of. ів no likelihood of there being any title, and that the 
the facts of a case is not fraud of such a nature as to mutation obtained was recent, O GuuLam Munam.. 
vitiate:the judgment; M BALAKRISHNA MUDALIAR маро SABIT ALI, (192?) A. I. Ң.`(О.) 110 821. 
v. AWAMINATHA MUDALIAR, 16 1. W. 132; (1922) M.W. Land Acquisition Act (I of 1894) as. 
Х. 463; (1912) A. I. В. (M.) 401 , А 12 amended by Act XiX of 1911, s. 54: 


: = | сн " Appeals, only two, whether contemplated by section ` 
J urisdiction. "Hes IN3UNOTION " `, 891 200 "Only," force of —Object of amendment of section. : 
: Magistrate empowered ; under | s. 80,. Seotion, 64 of the Land Acquisition Act as amend-: 


Criminal Procedure, Code—Jurisdiction to try cases. ed by Aot XIX of 9л, does not contemplae, 
falling under first part of s, 304, Penal Code—: only two appeals, viz, one to the High Qourtand 

‘Conviction—Revision—Power of revision Court te the other to His Majesty in Oonneil. , А : 

* direct trial after commitment to Sessions. =- .. . Obiter—(i) The word 'only" in section 540f the 

* А Magistrate, empowered under section 0, Crimi- Land Acquisition Act, as amended by, Act XIX of 1921, 
nal Procedure Oodé, is not legally incompetent to does not restrict the right of appeal, bui fs intend. 
уа ones under the first part of : section 304, ed to maks it clear that the forum of appeal in. 
Penal Code, but the more proper course for him isto- Land Acquisition’ cases is always. the, High Court 
commit such a case to the. Sessions. However, if he: and not the District Court, whatever the amonnt 
tries and convicts the accused, the Court of revision . of compensation and whichever the Court of the. 
is not bound to quash the proceedings as ulira vires, first instance which awards it. w Е 
Wut may, in the ends of ' justice, quash them and Gu When an appeal has been preferred to the 
direct the accused to be committed to the Sessions. High Court the firat portion of the aforesaid sec- ` 
Pesh Mir Агам v. EMPEROR, 24 Cm, L. J. 726 454- tion, which alone deals with the forum of appeal ~ 

ve x } ES p ' : jn India, is exhausted, and in order to determine 
:_- Magistrate . exercising. powers — under: whether the said appeal is to be heard by a Single 

s. 80, Criminal: . Procedure . Code—Jurisdiction to. Judge or a Division Bench, and whether the judg- e 
éry ceases faking under first part of section +404, ment ФҒ а Single Judge is final or-not, resort should € 

» Penal Code—Commitment to Seasions—Charge under be had to the rules framed by the High Court’ 

‚в, 802, Penal Code—Trial'and. conviction by Magis-. regulating its jurisdiction, and to the law, if any, 

Ldrateunder first part: of s. S04—Revision- Power of governing the right of appeal from. the judgment 

> Revision Court to. direct commitment to Sessions. ' ofa Single Judgo to a Division Bench, _ ie Ў 

‘all cases under the first part of section 304, Indian- “ (iii) The object of the amendment'of section 64 , 
Penal, Code; if the evidence is sufficient to establigh в to extend the scope of the right of appeal 
the charge, should be committed to ‘the--Sessions, and not to curtail any existing right. . 

“Where the charge made was one of murder under.» (iv) The right of appeal expressly given by clause | 
section 302, Penal Code, but the Additional District . 10 of the Letters Patent has not. been impliedly, taken - 
Magistrate, -exercising powers under section $0, away.by section, 54 of the Tand. Acquisition Act. 
Criminal Procedure Code; conyicted the . scoused : which is, merely an*enabling section and was enacted, 
under the firat: part of section 304, Indian Penal; im order to confer a right of appeal to His Majesty 
Code, the Judicial Commissigner, in the exercise ef , ein Council L Haz, Dia SHAH v. SEORETARY* oF | 
the powers: of revision, quashed the proceedings STATE FOR INDIA, 8 L,4?0; (1123) A. LB. a(b.) 275 
and directed the acoused to be, committed for trial to : | : ^ , 428 
the Sessions, :«PeSh. Eurzzok v. Sampam,2uCm.L., -andlord and te gart —Dispossession from 





7, 181 А : 459. portion of tenancy— Bonae fide mistake on pari*of, 
НЕ ЛЕ О i di te, 3 Р landlord— Tenant, if entitled to suspension of entire . 
оғ Civil Courts—Deolaratory'auit in tospect ` rent, et woe - ; 
bf: осспрапоў ‘holding, Seg Aara TENANCY Аст, ‘Although the general principle is that а lessor is * 


POOLE ТӨ мру ose on eo won ‘Bl l. bound to give peaceful possession fo the lesgee, the, 
D е ^ Г 


ў, UXT] 


Landlord and tendánt eia. 


p n 
e^t oco i 
D. tage t 


“aw. as to "suspension of rent, has no’ application to 
` a case where. the landlord, in omitting to put the 


tenant in possession of the entire land leased, ‘acted ' 


bona fidein respect of lands largely jungle and there- 
: fore little known and where there has been payment ` 
of rent for &.long time without objectiop from the 
. tenant, Under such circumstances, if there has been 
dispossession of the tenant by the Jandlord from a 
, portion of the demised premises, there should not 
' be a suspénsion' of the entire rent, but merely an 
· abatement of rent “in ‘respect of the ‘portion from 
` which the’ tenant has-been dispossessed., 
+ Per Woodroffe, J. (Cuming, J. conira).— A. tenant 
, cannot be called on to' pay for lands" of which he, has 
;mo' possession.  , 
„Рег Cuming, J. Beforé a tenant in a suit for rent 
"can clàim' a remission of rent on the ground that 
“he has not got possession of part of the, demised 
"premises, it must be shown that he asked the 
, landlord to put him in possession and the landlord 
‘failed to do во. C Katyanr Davr “0. UDAY „KUMAR 
Das, 490. 2.7; (1922) A. I В. (0) 243 ^. ` 117 


Ejeciment swit-—Plaintiff requiring premises 
foris own occupation — Buna, fide desire ' for я 
tion, whether enough, 

‚Зп a, suit to eject. the defendant from байып 

- promises itis not enough that the plaintiff, in order 
ta defeat à plea of-the defendant under the Calcutta 
.Hent Aat, should merely say that he desires tho 
premises bona fide for .-his own, occupation. The 
“word in the Aot is not “desire” but “require.” This 
involves something more than a mere wish and it 
involves an element of need, to some extent at least. 
A landlord who has premises sufficient for his 
'"requiremetits should not be allowed to eject , tenants 
_because. he chooses , for his own convenience or 
"profit to’ ‘deprive himself of tle use of. the premises 
which ‘he is occupying, and then to say to his 
other tenants: “having deprived, myself of the, use of 
‘the premises which 1 have hitherto occupied, I, 
therefore, require the house i in which you live for 
‘my Own. occupation, and’ I now propose to eject 
you." This would Бө. +о defeat the objects. of the 
e Calenita Rent Act, and in stich ciroumstapees a 
$ landlord cannot be said. bona fide" to require .the 
“premises for his own occupation. C Kurgan CHAND 
v D'Onuz, 26 C. W. N. 409; (1928). A. T. Е. (0) rf 





ad * 
Fixed-rate tenant, © transfor Сана, 


‘ position of —Eviction from: 0и86 occupied id ‘trans. 
feror—Landlord, power ef. cc 





A fixed-rate tenant is РЕР to- Саша hia 
fixed-rate tenancy, and his transferee is -in exactly 
the same position as he was‘ before’the .transfer, or 
his heir would. have been, if he! had died without, 
making the Soap and ig® not liable.to ejeotment 
from the . е .oceupied-by the: transferor at the 
instance 8f EM landlord: so long‘as he:remains an’ 
agricultural tenant, especially if- he has: no “other 

* place in the village" where де oan reside. Не is also 
entitled to improve . the house. by re-building во 
long ashe does д0 more. than what the transferor 
would “have been entitled, to. do: „A Тнлкови 
MAHARAJ v, ANANT BHARAIN, 20 A. L. 3 ,,822; (1922 
A, I. В. (А.) 588 ; 
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' the law.. М ЮОввоо v. ксы (. is ALEK 


TOM 


‘Landlord and tenant conta: ^5 "- 


i a and leased identified by boundaries Shortage 





in entent of land—Tenant, me of, to remission, or 

deduction. ^. . 

Where certain villages 1480854 by. boundaries are 
leased, aid the extent of- lands does not ‘form part 
of the ‘copsideration for the lease; the tenant-is not 
. éntitled.to any. remission or deduction on account of 
any shortage in the extent of the lands delivered. М 
‚ UPPALAPATI SURYANABAYANARAJU V., , BEUNDAVANA- 
1 CHANDRA HARISCHANDEA JAGGADRVU RAJAN, 17 L W. 

94; (1923) M.-W.:N 189 СИ 517 


—— ——- Landlord, `annoyance 'by—Breach of 
covenant for quiet. enjoyment—Repudiation of lease 
Seizure of crop sówn by letiee:—Evictión; 

‘An annoyance on'the part of-the lessor himself 

‚ which, prevents the lessbe from enjoying the demised 

premises іп во ample a manner as he may 'by- the 

terms of the lease, amounts to a breach of the cove- 

;nantfor quiet enjoyment, It is-not necessary that 

„there. should be actual eviction., 

Repudiatoin of a lease and the seizure by landlord 

.of crep grown by the tenant is eviction in the eyes of 

IN. 

BL а 284 

ШИРИН Lease of p land; how may be granted 

Es ‚— Document, if essehtial— Document Tecording- oral 
agreement about: creation оў tenancy— Registration, 
7 whether’ compulsory 
- The letting’ out of agricultural land need not be 

‘by. а document? only, it” may be by oral agreement 

гог éven by conduct of parties, '' 

~ Registration ЧЄ nof “compulsory” ofa document 

‘which merely records an” oràl “agreement; arrived at 

between two, persons ,Whereby qne of them agrees 

"bo accept the other, as tenant with certain rights 

and at a certain, rate of ‘rént and "to give éffeot to 

‘which’ aformal documenti in the ‘shape of а ‘kabuliyat 

"ds yet to be, executed. © ALAM, Muna v ‘SURED DRA 

`КрмАв' 





- Occupancy holding, non-transferable, transfer 
$ of —Thong’ and exclusive ' possession ‘by ` transferee— 
Abandonment — Hjectment ' suit — Re-transfer of 
` portion of JANE to` original tenant: by trans/eree, 
^. effect of. 
* Where a" non-transferable occupancy holding 
is transferred to thé. "defendant who тешэїпв' in 
‘exclusive’ ‘possession v it, for about: nine years 
‘and is admittedly ` in: possession even at 
the date: of ‘the institution of the suit “brought 
by the landlord to eject the ‘transferee and Since 
the, transfer; for, about, nine years, the original 
tenants have.had no. concern, with the tenancy апа 
ve not .paid rent ,in respect thereof, nor have 
- thay made . arrangement, for its payment it con- 
stitutes what. in law. is considered abandonment, 
, Per. ‘Suhrawardy, J.—In a suit. by the landlord’ to 
‚ 9jept the ‘transferee -of. a non-transferable occu. 
pancy holding which ha been, in: exclusive, posseg- 
sion of the latter for a number of years and was 
admittedly ` во at, the date of the institution of the 
suit, the mere fact that а small portion of the hold- 
ing is returned to.. the. original tenant siibsequently 
does not affect. the landlord's right. . The defendant 
by, leading, defect / db, his own, title in this way 
cannot cast‘ the ‘burden “of proving "validity of the 
каше: to the transfeyee on the landlord, “Thè 
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.landlord in such а oase need only prove that 
‘there has been a transfer of the entire interest 
of the tenant and that the transferee is in 
‚ possession of the entire. holding by virtue and in 
pursuance of such transfer C Basui BHUSAN JHA 
y. AHMADULLAM CHAUDHURY 1005 


e 
——-— Occupancy tenant—Permanent construction 
on Zemindar's land—User. 
- Itis not; open to an ocoupancy tenant to make 
any permanent constructions upon the land of the 
Zemindar over which he has no right of user. If 
he has a right.of user, he would still be debarred 
_unless,the rights to make permanent congtructiong 
‘are included in theeright of user. A,Sarna v., 
.Bznanr Lar, (1922) A Т. В. (А.) 273 795 


Renewal of lease—Üovenant running with the 
land — Assignee, whether competent to claim renewal 
Specific pertormance-- Terms uncertain . 
Ав. & covenant for renewal of a lease runs-with the 

and, the assignee of the lease-hold is competent to 
enforce its terms, | 
Where by a covenant for. renewal of a lease the 
lessor is given the power to.enhance the rent with- 
cout any limit or objection on the part of the lessee 
and no method is stated as to how the rent, which is 

a material. part of a contract for lease, is to be fixed, 

nor is there a provision for fixing a fair rent, 

“the contract is too vague and incomplete to be 

_ specifically enforced.and is vitiated by uncertainty. 
Obiter.—A renewal of. a, Jease can be claimed only 

for the period of the original lease and on the same 








terms excepting the covenant for renewal. с 
Nava  KisHRoxgz Das v. Mapan Moman 600 


- Rent paid amounting гипріу to revenue and 
cesses — Adverse possession—Onus. 
Where a person, who is entered in the Revenue 
Records ава tenant paying rent, mets up an adverse 
title to the landlord, the onus is on him to show that 
he is not a tenant and that onus is not discharged by 
proof of the fact that the amount of rent which he 
. paid did, not exceed the amount.of the revenue and 
cesses, L Ram DAs:v, ORANDI, (1928) A. I. R. fL.) 
85 j ' 363 
a > Rent, suit, for- recovery. of only portion of 
holding, whether maintainable, А 
Asuit for the rent of only а portion а leased 
holding does not lie, Pat Kxszmava Рвлянлр BINGE 
`v. MATHURA KVAR, (1922) Par. 386; (1922) A. І В. 
(Par.) 608 ' 704 


E ‘Quit for rent—Dispossession by stranger— 
Abatement, claim for, when not sustainable— Lessor’ 
implied covenant for. quiet enjoyment, if includes 
case- of wrongful disturbance by strangers— Sale of 
tenine in execution of decree for arrears of rent if 

©, constitutes new tenancy—Bengal Tenancy Act (VIII 
of 1885), s. 159, object’ of, Possession of trespasser e 
' during continuance of lease, if adverse-againsé land- 
' lord. | | | | | 
‘ The implied covenant for quiet enjoyment on 
the pert of the lessor protects the lessee against. 

` all disturbance by the lessor whethor lawful or not, 
dave under aright of re-entry, Ви аз againstyother 
ersons it protects tho lossce enly against lawfal 

одавао, KS UM 


c Hos be e S - 6. v'a 





D 








“yah iT 


INDIAN OASES. ' iens 


[1922 


Landiord and вепат опо. ЫШ 


Where in execution of a decree for arrears of rent 
a tenure is exposed for sale the landlord does not 
intend that in the very process of sale, the tenure 
should be extinguished, and a new contract of tenancy 


' ereated between him and the successful bidder, 


Section 159 of the Bengal ‘Tenancy Act contemplates 
a real salb, a real purchase, in other words, a trans- 
mission, not an extinction of interest. The purchaser 
acquires the existing tenure, subject to protected 
interests, but with power to annul incumbrances 


‘thereon, by recourse to the prescribed procedure. 


The landlord cannot consequently be called upon 
by the purchaser to place him in possession by 
expulsion of a trespasser who may have dispossessed 
the defaulter, If such trespasser has been in pos- 
session, for less than twelve years, he has acquired 
no title and may be ejected by the purchaser by a 
suit; on the other hand, if the trespasser has acquired 
a stalutory title against the defaulter by lapse of 
time, he is still an incumbrancer and is equally liable 
to be ejected by а suit after annulment of the 
incumbrance. 

The possession of a trespasser during the continu- 
ance of a lease does not become adverse against the 
lessor ; the lessor is in possession by receipt of rent 
from his lessee, and so long as such rent is not inter- 
cepted by. а. trespasser he cannot be said to have 
been dispossessed. © Upoy Kumar Dass v. KATYANI 
DaB, 85 С. L. J. 292; ( 922) A. I. Е (O.) 87; 49 О. 26 

I 


——-— Suit for rent—Recognition of  tenancy— 
Estoppel of denial of lease —Waiver of forferture— 
Tenancy from year to year—Transfer of Property 
Act (IV of 1852), в, ‘116—Customary Law oj- South 
Kanara—Tenant’s right on ejectment—Improve-~ 
ments. ` i 
A landlord who recognises a term of lease by 

suing forrent or by ad¥epting 16, із estopped from 
contending that there was no valid subsisting lease 
during the period for which he sued or received rent 
and is further deemed to have waived any cause of 
forfeiture existing up to the end of the period. 

Where the lessor assents to the lessee's holding 
over, the tenant is a tenant from year to year under 
section 116 of the Transfer of Property Act. 

Under the Customary Law of South Kanara, a 
tenant has not merely the right of removing the 
improvements, where they are severable, but is 
entitled to leave them on the land and claim 
compensation*from.the landlord. Mi. ҢАмАРРА -v, 
ABDULLA BEARI, 4) M.%&. J. 127 
Tenant not put tn possession of whole land 

leased — Abatement of rent—Gurden of proof. 

Where some portions of the leased lands are not 

jub.into possession ofthe tenant, the latter Їз only 
entitled to renfissien and ‘is nob entitled to refuse to 
pay.any rent, at all or to throw on the landlord 
the burden of proving wif rent was payable to him, 

Proportionate abatement of rent is the ordinary 

role, М ОрРАрАРАТІ ' SURYANARAYANAMAIU — 4. 

BRUNDAVANACHANDRA  HARISHOHANDRA: JAGGADEYU 

Rasas, 17 L, W. 94; (19235 M. W. N. 184 517 


Lease, agreement to—Agreement taking effect as 
present.  demise—-Regisiration —O*«l' evidente— 
. Registration, Act (XVI of 1908), ss, 27 (7), 17 (1) 


` (à), 49 (е). ia ; f 


yr Е on 
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„Ар unregistered agreement to lease which is meant 
to take effect as à present; demise cannot be received 
in.evidence in а suit for specific performance of its 
provisions when the dooument'comes under section 
11`(1) (d) and ‘is hit by section 49 (c) of the Regis- 
tration Act. The terms of such a document cannot 
be specifically enforced, ° ; 

But: the non-registration of the document will not 
stand in the way of an action by the lessee against 
the lessor for money had,and received to his use, 
C- 8Ахлв CHANDRA SANYAL v. Santosh KUMAR 
LAHIRI, 49 C. 507; 26 0. ҮҮ. N. 823; (1922) A. I. R. 
(0.) 426 І 827 


„———— Lease by head of religious endowment in, 
excess of his powers—Lessee, possession of, whether ' 
adverse during lifetime of-lessor. i 
Where the manager of a religious endowment has 

granted a permanent lease in excess of his authority 

the-possession of the lessee is not adverse to the 
endowment during the life of the head granting the 
lease.. © @AJENDRA Матн DEY v, ASHRAF Hossain, 

36 C. L J. 48; 27 C. W. N. 159 707 


- Nullity clause—Condition of jorfeilure— 
Distinction, whether recognised in India—Court, 
power of, to relieve lessee against nullity clause— 
Transfer of Property, Act (IV of (882), 8s. 111, 114, 
The Оопгь can relieve & lessee even where the 
Idaso has become void under the terms of the lease 
and the *lessor does not’ elect to treat it as sub- 
sisting. ^ А 

No distinction has been recognised in the Transfer 
of Property Act between s» condition of forfeiture 


anda clause of nullity; even before the passing of 


à 





‘the said Act the law in India was- the same. 


Pat HigANANDAN OJHA v. BAMDHAR “SINGH, 1 PAT, 
363; (1922) А, Т. R. (Parm) 528 4 P. L, T. 292 
DO e | 886: 


Legal Practitioners Act (XVIII of . 
|'1379), S. 13 (Ю)—Вай application dismissed. 
by Sessions Judge -Fresh application to District 

Magistrate - without disclosing fact of previous appli- 

cation — Misconduct, 

A legal practitioner made an. application for bail 
to'the- Sessions Judge which was dismissfd. Im- 
mediately after this the Sessions Judge went on 
le&ive-and: the District Magistrate was, in his absence, 
authorised under section. 17 (4) of the Oriminal 
Procedure ‘Code to dispose of ‘urgent matters The 
legal-practitioner made a fyesh bai application to 
the District Magistrate but failed to disclose to him 
the “fact of the previous application having been, 
made to and dismissed by the Sessions Judge.’ The, 
District Magistrate allowed’ hil : . 

Held, (1) thatit was the duty of the legal. practi- 
tioner to disclose to the Distric? Magistrate that a 
previous bail application had been dismissed by the 
Séssions Judge: . • ; n 

(2) tgatehis failure to make the disclosure amount- 
ed to gross professional miscondut within the pur- 
view of section 13%b) gf the -Legal Practitioners 
Act... L EMPEROR о. Josu Sinan, 28 Св. 1. J. Tids. 
(1923) A. T. Е. (L) 211 | i 442 

L— — S. P3 (T), scope of —Pleader, agitation by 

—Jurisdiction of Court—Appeal to Privy Council — 
Leave, grant of. , à 6 ү ` 





^. 
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Where a Pleader not only protests against a tax 


‚ orits injustice but also urges an organised resist- 


ance to its payment and establishes a system which 
would impede and might even defeat its recovery, 
with grave danger to the public peace, his conduct 
is sufficient to found jurisdiction under section 18 
(f) of the Legal Practitioners Act and leave to 
appeal to the. Privy Council ought not to be granted. 

Section 13 (f) of the Legal Practitioners Act is 
not confined to acts done in a professional capacity. 
Р C SHANKAR QANESH DABI v, SECRETARY OF STATE 
For INDIA, 81 М. І, T, 192; (1922) A. I. R. (P. 0.) 851; 
49 C: 845; 18 N. L. R. 176; 44 M. L. Ј. 32; 26 Box. 
L, В. 181; 370, L, J. 186; 27 О, W. N. 348 387 
——— S. 36— Tout, ali&ged, inquiry against — 

Ртосейите Petition, formal, for inquiry, necessity for 

—Evidence required, tature of —High Court, inter- 

ference by, pending inquiry, А 

An inquiry under section 86 of the Legal Pratti- 
tioners Act to include a person in the list of touts is 
not governed by the procedure prescribed by О. VII, 
r, 11 of the Civil Procedure Code or by the procedure 
regulating the conduct of enquiries under section 
107-112-of the Criminal Procedure Code, or even that 
for an inquiry under весі п 14 of the Legal Practi- 
tioners Act against a legal practitioner. 

Section 36 creates a special jurisdiction, but does 
not define the details of the mode in which that 
jurisdiction is to be exercised, The course, therefore, 
to be adopted in an inquiry under the section should 
be such as would do substantial justice to the purties 
brought before the Court. 

No formal petition is necessary for the Judge to 
initiate proceedings under the section, nor does the 
section contemplate the case of & private party 
making definite allegations against an alleged tout. 

А Court acting under section 36 of the Legal 
Practitioners Act would sufficiently comply "with its 
provisions if it called upon the alleged tout to show 
cause why his name should not be included in the 
list, provided an opportunity was given to him to 
rebut the evidence tendéred and otherwise to place 
his case before the Court. 

The phrase “evidence of general repute” in sec- 
tion 36 of the Act indicates that it is not necessary 
to prove specific acts on the part of the alleged topt. 

Where a Court is moved to take’ proceedings 
against a person under section 36 on allegations 
neither clear nor definite but the petition contains a 
prayer to declare the respondent a tout,*and pro- 
ceedings are initiated, the alleged tout being asked to 
defend himself undér the section, and there is legal 
evidence on the record on which a person could be 
declareda tout, the procedure adopted is neither 
irregular nor without jurisdiction and the High Court 
will not, before the termination of the inquiry in the 
lower Court, interfere in revision under section 116 
of the Civil Procedure Code to quash the, pending 
proceedings. , MI VanabACHARIAR v. KALYANASUN- 
DARAM IYER, 16 L. W. 795; 23 Cz. L. J, 705; (1928) 
A. I Н. (M,) 185; 44 M. L. J. 487 433 
Legal ‘representative—Wrong person 

bringing himsell m record without notice to other 

garth, af entitled to continue as such after objection, 

A person who’ brings himself on record as the 
legal ‘representative of a deceased party without 
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notice to the other party cannot insist en continuing 
ng such even after objection is taken at the time of 
hearing to his character ase legal representative. 
Mi Pancuurn MaAHakAESHAMMA v. Vamr Керо Basu 
Евррг, 17 L. W. 8; 44 M, L. J, 60 529 


Letters of Ad ministration—8zywocation 
—Person having knowledge of application —N pecial 
citations, isso of, necessity for-—Citutioe of parties, 
when necessary. 

. Where а person has full notice that an application 
is: being made for the grant of Uetters of Adminis- 
tration to the estate ofa deeaased person, end, there- 
fore, has an opportunity of intervening, but takes no, 
steps, tha mere fact thatg spooial citation was not 
served upon him would not be a good ground for 
revoking tho Letters of Administration, as the service 
of such citation upon him is unnecessary. 

The process of citing parties is a convenient one 
for all suitors because when that is done, it i8 not 
necessary to prove actual privity—the law presumes 
actual privity after the legal process—tho bis pendens 
is sufficient notice that persons should appear and 
protect their own interests: but if actual privity 
can be proved, the legal process, in point of solid: 
justice and sound reason, is superfluous; though 
ec abundenti cautela it may still be convenient to 
resort to it and have it upon record, Pat Kanuar 
Борт v. JoeuxpRA Hour, (.922) A. I. R. (Pav) 49: 1 
Paz. 56 611 


Letters Patent (Cal. ci. 15. Sce 
Orvin Рвоскровв Oopg, 1908, О, 1X, в. 9, ORDER 
CNDBE, IP “JUDGMENT” AMD APPEALABLE 420 

(Cal. cl. 15—'Judgment," meaning of — 

Order dismissing defendant's application to take plaint 

off file—Appeal, 


An order made by а Judge sitting om the Original 
Side of the High Court dismissing on application 
by the defendant ina suit instituted on behalf of a 
lunatic to take a plaint off the file on the ground 
that theo suit was an abuse of the process of the 
Court, and was not for the benefit of the plaintiff, 
is not a "judgment" within the meening of clause 15 
of the Letters Patent, as it does not amount to a 
deoisiog which affecta the merits of the question 
between the parties by determining some right or 
liability. А 

Per Richardson, J.—In order to make a decision 
appealablo there must bo in it some element of 
finality. © Gous Монех Мориси v. Noran Mansur 
Dasst, 26 О. W. М. 242; (1992) A. I. В. (0.) 172 915 


(Lah.), cl. 10— Appeal —Court-fee— 
Zourt Fees Act (VII of 1870), а. 4—Division Bench, 
constitution of—Interpretatton of Staiwtes—Courta, 
duty of. 

No Court-feo is lovinble on a reemorandum of 
appeal under clause 10 of the Letters Patent from 
the judgment ofa Single Jydge, except the Courte 
feo ot Re. 2 prescribed for an application to the 
High Court. : 

Obiter—(i) Section 4 of the Court Fees Act does 
not include within its purview an appeal from the 
judgment ot a Single Judge, х 

‚(му А Division Court must consist of at least 
two Judges: a Judge sitting atene Фанцо$ be desqrib- 
qi ва a Division Сеш 
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(i) The Oourfs must administer the law as | 
they find it and have uo right to süd to or sub. ' 
tract from ib on the principle of analogy, Ё. Ham: 
Dian BRAH о. 
8 L. 440; (1927). A. I. B, EL.) 276 „28 


(Mad., 15. 10, SS9—Appscl to 
Privy Cowncil—Leava to appeal —Order suspending ` 
Vakil jrem practice, 

The High Cours has no power bo grant leave te 
appeal to the Privy Oouncil against an order in a 
disciplinary matter, such as suspending s Vakil. 
from practice. Wi Raesawa Ruppr, In se, 161, Wy 
323; (1922) M. W, N. 680; Bi M. L, T, i73; 48. M. L.‘ 
7. 882; (1988) A. I. R. {М,) 440 250 


Life~estate, creation of, by Will—Remsinder, 
! vesting of. 

Whenever в life-ostate is created by Will, the 
remainder cannot remain in suspense bat, musb' 
vest in some one- © NAGESHAB Samat v, МАТА ` 
Prasan, 9O. In Ј. 235; 28 О, О. 189; (1922) A. f, B° 
(0.} 236 720° 


Limitation Асі (iX of 1908), ss. ©, 
14, scope of—Buit filed in wrong Court after inter- 
vening holiday—~Plaintsf, 4f entitled to benefit of 
sections —Buit, $nstibution of, in rotg Court —Subse- 
quent institution im proper Qoari—Oontinuation af 
sudt, : Я 
A plaintiff who after the expiry of the full. period 

of limitation on account of an intervening holiday, 

files his plaint, on the re-opening day,in a wrong’ 

Court, is not entitled to the benefit of section 14 of 

the Limitation Act, . i 
Section 4of tho Límitation Aot refers to & period' 

of limitation whioh expites on a day when the: 

Court is closed and essumes that the period of 

limitation has been ascertajned. ` j 
Accordingly, if'holidays follow the period specified 

under seotion 14 of the Idmitation Act they can be’ 

availed of, but, if the holidays precede the period’ 
they cannoé ће excluded, : 

. Section 14 of the Limitation Act deals witk the 

computation of the period of limitation, dnb 

section 4 of the same Aot is only a particular 
statutory provision not for the purpose of computing. 
the period of limitation but allowing in certain 
circumstances the filing af suite after the period has 
expired, ` 

A suit instituted iu the proper Court, subsequent 
to ibs institution'In and return by the мозу Court, 
cannot be regarded ass? continuation of the suis. 
filed in the wrong Court, [Vd боугхозвамт PADA- 

YACRI v, BAMI Papayacwi, 81 ML. T. 2655; 45 АТ, D. 1, 





1 
i 


*579:16 L. W. 911; (1928) М, W, N. 4% (1923) A, I, В. 
! 729 


(ML) 114 


e . 

S. 1 2—Jedgment annownsed, tut decree not 

таит up till some time later—dApyeal vresentgd 
• without copy of decree, Affect of—Decree, copy of, 

obtained subsequently — Deduction of ife. X whick 

appellant entitled, e 

A Trial Court announcedejndgment on the 29th 
August 1918, and the defendant obtuinsd а copy of 
the judgment on September 45. On Qetober 10, hs 
applied for a copy of the deoree but ‘wes informed 
the next day thatno deoree had heen drawn up, 


He 6194 an appeal fu the ТН Court-qu Gotcha 18, 
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Ta the meanwhile, the Court drew'up its deoree on 6th 
November 1919, On December 1Lhe appliéd for a 
copy of the decree and the copy was completed on 
December 2%, but defendant, did not reoeive it till 
February ?, 1922, on which dato it fos fled in Court : 
. Held, that there was no proper presentation of 
the appeal till February 2, 1990, when the copy of 
the decree was filed, that the defendant was entitled to 
éxclude the time between the 20th August and 6th No. 
vember, and between the 1th ‘December and 2nd 
February bat was not, under seotion 12, Limitation Act, 
entitled toexclnde thetime between the 6th Novem- 
ber when the deoree was prepared and the lithDe- 
cember when he applied for a copy of ib and that the 
appeal had been rightly dismissed as barred by time. 
L Nuxrereet, Сомміттвв, Omiwro? e. Bassi RAM, 
(1922) A. I. R. (L) 170 895 
——— 8. IZ (I Sch. J, Art. 85. 

Article 8^ of the Fireb Schedule to the Limitation 
Act furnishes an. exemple of а case in which the 
suit might be filed ab anytime up to a year before 
the day from whioh tbe period allowed is counted. 
N Nagarin Pars e. Anpun Ganz, (1928) А.Т. Е. 
(¥,) 284 . ! 527 


-Ba 12 (Bj—Tima requisite for obtaining 

copies Оору prepared and despatched by post— 
e Period between completion and daspatch, whether 
‚ may-he excluded, : a 

When copies era despatched by post, in accordance 
with rales, the period intervening between the com- 
pletion and despatch of the copies, shonid be excluded 
in computing the period of limitation prescribed for 
preferring am ‘appeal. E, Gasura Вікен v, Boman 
Brxoz, SL. 280; (1022) A, L Н. Lj 319; 41. Bin 


600 ; 
з. 1B, Sch. Lb Art. G2—Outstandings 
с due to Hindu family ‘eollected by samber after 
separation, suit for. 
: Where one member of s Hindu family which has 
become divided collects љ debt due to the family and 
kàops it, в euit by tho other member for recovery 
of his sharo is governed by Art. 62 of Sehedale І to 
the Limitation Ach — - 
. Per Ramesam, Jy—Seotton 18 of the Limitakion Act 
cannot apply to 4 case under Art, 62 where there waa 
na fraud at the date when the payment was mede 
and the cause of action arose, WW Hauanaecr Szrvai 
a. ВатАт Servet, (i021) М. W. N. 689, 41 M. L. J. 274. 


274 
co S. 19. See Ens Рвосирорвю Cone, 
1008,0 VII, в. 6 


; 419 
———— SCs 1, APE, B2—-Hasment, right of— Я 
Peyversion—Suit against 


perpersion+—Lamitation. 
Where.» person having » right by way of an 
easement to support a thatch 








nsd the wall of 
nother substitutes for the thatch е masonty дог 
gesini-mascory building «бой supports the beams 
necossagy e oc its construction upon tho wall iif 
question there із not only a grentor burden thrown 
on the wall but alep’ thare isa perversion of the right 
SE vavament, and е anit for ‘relief against the 
perversion is governed by Arb. 82 of Schedule I to 
tho Limitation Act, А BISHAMBAR BAHAI v. JANKI 
Dan, (1922) A. X, В. (A.) 320 вэ 
У Arf. 26, applicability of. Вее 
„-Орирактн Aor, 1912, в. 295. `, 2955 
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Limitation Act, 1803-—eontt. 


Sch. l, Art. 49--Deposié of moveable 
property—-Suik for recovery — Limitation — Demand 
and refusal, effect of, * 

All actions for the recovery of в deposit of move- 

‘able property are, by the express words of Art, 145 





.of Bch, J to the Limitation Act, comprised within 


itand noexception is made as regards deposits 
where demand end refusa] make tho continuance of 
possession unlawful. 

Art. 49 of Schedule I to the Limitation Aob is a 
general Article applicable to suits for recovery of 
spesifio moveable property or for compensation 
for wrongfully taking or injuring or wrongfully 


‘detaining the same. 


The faot of the possession by the depository aftor 


-demand being wrongful does not make Arb. 49 


applicable instead of Art. 145, C Рвомотно Nati 
' 900 


s Arts. 64, 106, 115— 
Account atated—Aehnowledgment—Promise to pay 
—Limitation. 

Defendants joined plaintiff as partners in respec 
of eertain transactions On the partnership being 
‘dissolved defendgnts went into the accounts and 
signed a debit balance in favour of the plaintiff 
reciting e certain rate of interest which would be 
payable, Pinintiff sued defendants to recover the 
-principal represented by the balance ples interest at 
the stipulated rate › 

. Held, (1) that having regard to She efroumstances 

of the striking of the balance and the admitted 

antecedent relations of she parties, ib must be held 
that the entry emounted to an account stated 
between the parties and was а promise to pay and 





_not merely an acknowledgment: 


(2) that, therefore, the plaintiff wes entitled to sue 
upon the entry; 

(8) that the snit was governed by Art, 64 and nat 
by Art. 106 or }%5 of Schedule І to the Limitation 
Act. L Махр Lat u. Pantas біхан, 8 L. 82; 
41922) A. I. -B, (0) 425 502 
— APTS. G6, G¥—Single bond in 

Art, 66 meaning of~—Bond subject to condition in 

Art. 6°, meaning of. . Д 

A single bond is € deed wherein æ parby esknew- 
ledges himself to be bound or indebted to another 
in а certain sum of rhoney which he promisoa to 
рау. If there ia appended to ite condition that 
upon the performance of o certain act tho bond ia 
£o be void, etherwies to remain in force, ib із called 
э bond with a condition. 

The expression “single bond” in Art. 66 of the 
Limitation Ach means à bend merely for the pay- 
ment ofa certain sum of money without any con- 
dition in or annexed to in. 

The expression "bond subjeai toa condition” aa 
used in Art. 66 refers to whatin English Law is 
galled a double or dii vee bond with а canditien 





‘in the natare of a defeasance, A Buis Dayan v 
. MERABBAN, 20 A. L. J. 819, (19028) A. LR. um 
2 


Arts. 66, 88, 75, 86, 1 I6, 
I 32—Mortgage-bond—lInioresb payable annually 
e—Morigageo given option to recall entire money 
on default or wait KU stipulated period —Dejault in 
payment of interest —liqeitablon, . operation of— 
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Вітрів mortgage—Suit for personal decree against 
mortgagor—Limitation applicable. 


In the case of money charged upon immoveable 
property where the creditor is given the option to 
re-call the money at the happening of a certain 
event or to wait for the entire stipulated period, if 
the event happens ' ‘money becomes due" within 
the meaning of Arb. 132 of the Limitation Act and 
limitation begins to run against him from that time, 
and the fact of the oreditor having an option to 
wait for the entire stipulated period is wholly 
‘immaterial. 

The Statute of Limitation runs from the time the 
plaintiff might have Wrought his action unless he 
was subject to any of the disabilities specified in 
‘the Statute. 

A suit for sale on the basis of & mortgage-deed 
ів one фо enforce payment of money charged upon 
immoveable property within the meaning of Art, 
182 of the Limitation Act, 

Under a mortgage-deed the mortgagor agreed to 
pay the principal after a certain number of years 
and the interest every year and stipulated that in 
the case of default in paymentof interest from" yéar 
to year, the mortgagee would have the option either 
to add the interest to the principal and to charge 
interest thereon or to sue for the: principal and 
interest at once on the happening of the default, The 
mortgagee further stipulated that in case of non- 
payment within the stipulated period the creditor 
would have the power to recover the money, princi- 
pal and interest, together with compound “interest 
from him, his mortgaged property or other moveable 
or immoveable property. Default wasmade in the 
payment of interest but the mortgagor did not elect 
to sue and after the expiry of 12 years from the date 
of default but within limitation after the stipulated 
period, brought his suit for sale on the basis of the 
mortgage-deed, and also asked for a simple money. 
decree against ‘the mortgagor: 

Held, (1) that the claim for sale on” the basis‘ of 
the mortgage-deed ` was barred under Art, 132 of the 
-Limitation Act as the money became due within 
the meaning of that Article onthe happening of 
-the first default; 

' (2) that the'claim on the personal bond - fell under 

Art. 80 of the Limitation Act and not under. Art. 
66, Art, 68 or Art. 75 of the Act and that this claim 
too reading Art. 60 with Art, 116 ofthe Act was 
barred as limitation began to run from the date of 
the first default when the money "became payable’ 
‘within the meaning of the Article concerned, 
А Sure DAYAL о, MEHARBAN, 20 A L J. 819; (1923) 
-A. I. В. (4) 1 982 


Sch. I, Art. ӘТ, applicability of Suit 
for possesston on declaration that deed under which 
defendant claims is void, 

Art. 91 of the First Schedufe to the Indian Limita- 
tion Act has no application to a case where a suit is 
brought for possession and’ partition upon declara- 
tion that an instrument under which the defendant 
claims is void. 

їп cages of a suit for the cancellation of an ingjru- 
ments falling under Art, 91 of the Limitation Act 
the burden lies heavily upon the | defendants, who 
obtained the instrument by emistoprogentation, to 
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prove that the plaintiff acquired full information “o 

the true state of facts ata time too remote to allow 
him ‘to maintain the ‘suit. © NIBARAN CHANDRA 
MookERJEE v. NiRUPAMA, DEBI, 84 C, L, J. 563; 26 C, 
W. N. 517 476 


Sch. 1, Arts. 96, 120, applicability 


of. А " 

Article 96 of Schedule I to the Limitation Act is 
intended to apply to those cases in which the 
Courts are asked to relieve parties from the conse- 
quences of mistakes committed by them in the 
course of contractual transactions, L Suzzv, PARA 








Ramu ' 50I 
Arts. 97, I IO. See Ніхро 
Law -786 


—— Art. 14I— More than one limited 

owner—Reversioner. 

The succession of male reversioners to an estate 
is not accelerated by the relinquishment of a 
Hindu widow in favour of a co-widow. Time begins 
to run-under Art, '41.оЁ Schedule 1 to the Limitation 
Act from the death of the last female owner, in cases 
where there are more than one, whohas a widow's 





estate. [V Joea VExERAYYA v. MAKINA BSALLYYA 
Parrupu, 16 L, w. 752; (1923) A. I. R. (м.) 168 
‘389 





—— Art. [42—Suit for recovery of 
immoveable property—Dispossession alleged,-—Proof 
of possession within twelve years necessary. 

In a suit for récovery of immoveable property 
when the plaintiff alleges dispossession it is for him 
to prove possession within 12 years before Suit. N 
RAGHURAJ v. BALLABHDAS 883 
———- ~ Arts. 142, 144, application 
See ADVERSE POSSESSION 427 

Arts, 142, 144—8uit - for 

possession against alleged lessee-—Plaintiff, failure of, 

to prove lease—Onus as to possession, 

In a suit for possession on the ground that the 
plaintiff is the owner, and that the defendant holds 
under a lease, if the lease is denied and the plaintiff 
is unable to prove it, i5 is necessary for him to prove 
possession within 12 years of the date of the suit and 

' the ons is not on the defendant to prove adverse 





of, 








possession. Ё, Duni v. MALERI Ram, 41.1, J, 382; 
(1922) A I. R. (L.) 432 171 
——— ——— Art. 144. See Pusuic Patna 
_Way Я 910 
— Art., ! 44— Mortgage—Submer - 


gence of land—Re- appearance—Constructive posses- 

sion— Adverse possession—Appeal, second—- Question 

not before Court jor determination—Reference to 
question in judgment, ewhether finding on question of 
fact. 

P., the mortgaged of certain land, was in posses- 
sien theróof up to 1887 when the land was complete- 
ly submerged under watere, the land re-appearéd' 
in 1900, and since then it was again subnegged for 
a few months and in 1928 aud 1916 it was com- 
pletely submerged under wgter* Since 1900 during 
the time the land was пс% under water D held 
possession, P. brought the present suit to recover 
- possession on the basis of his mortgage, and obtained 
a decree in the Trial Court, but on appeal the 
decree was reversed, the,Appellate Court holding 
that P. had been dispossessed of the land for mor 


I 


-~ plaintiff 


Nel. LXIX) 


. Limitation Act, 1908-01: 


thin 12 yeays before the suit, that in апу case he 
must be deemed to'have abandoned the land, and 
that the suit was barred bydimitation. Оп second 


. appeal ; 


Held, that the suit was not barred by limitation ; 
that upon submergence the land must фе deemed 
to have been in the possession of P. who was the 
party rightfully.in possession of the same; that 
although during the months when the land was 
not under water D. was in actual occupation, yet as 
soon as it was submerged P.’s possession must be 
deemed to have revived and he regained constructive 
possession of the land, and that D.’s possession not 
being. continuous, it did not amount to adverse 
possession within the meaning of Art. 144 of Sche- 
dule I to the Limitation Act, во ав to entitle him to 
resist P's claim. А. 

Where а question, in this case the question of 
abandonment,-is nob raised by the parties andis 
not a matter for determination before the Court of 
first appeal, в reference »to that question in its 
judgment is a mere inference and, nob a finding on 
& question of fact which is, binding on a Court of 
second appeal. А Ram Nain v. Drogi MISIR, 20 A. 
1. J. 766; 4 0. Р, L. Е, (А.) 129, (1928) А.І. В. (А) 
15 912 
Sch. 1, Art. 144—Suit by mortgagor to 
RE recover his share of hypotheca from co-morigagor after 

_redemption, mature — of— Limitation applicable— 

Transfer of Property Act (IV of 1882), a, 96. 

A suit by a mortgagor to recover from his co- 
mortgagor his share of the hypotheca after its 
redemption by the latter is not a suit to redeem а 
mortgage but one to recover possession Of property 
on payment of the charge created by section 95 of 
the Transfer of Property Act, and is governed ag 
regards limitation by Art, 144 of the Limitation Act. 
AN Sinnan Онвттү v, SIPAKAMI AMMAL, 41 M. b. J. 





- 








"BOL 1004 
Art. 164, See Civit PROCEDURE 

Cope, 1£08, О. V, R. х0 467 
———— Art. 164—Civil Procedure Code 





(Act V of 1908), O. IX, т. 18— Application. for final 
decree notice of, whether necessary—Ex parte final 
decree—Substituted service—Application tg set aside 
decree— Limitation, starting point of. 

Substituted ‘service of a notice being as effectual 
as if it had been served on a person personally, 
limitation for an application іо set aside ex parte 
decree runs from the date of the decree. : 

The matter of the tinfe at which a jadgment. 
debtor seeking to set aside'an ew parte decree first 
had knowledge of the decree only becomes relevant 
after he has proved that substituted service ought 
‘not*to have been ordered of was not duly carried 
out. t ar n t 
Pe Halifax, A. J. C.—It is not legally necessary 
to give the defendant ngtice of an application by *the 
г а final decree in a mortgage suit. O. IX, 
т. З ofthe Civil Procedure Code does not apply to 
the case of а defesdant who is merely not, served 
«with notice of some application made in the course 
of the suit; it applies only to a defendant not served 
with the origjnal summons in the suit, who never 
appeared in the course of the suit. > 5 
- The limitation fer &n application: to веб aside an 
¢# parte final decree тїш} from-the date of the final 
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decree even if no notice of application for final 
decree was ever issued to the defendant. N 
-PansaB Rao v. Ватт «Бам, (1928) А.І. В. (N.) 13 

: 549 


———— Sch. І, Art. 168. See Civit Pao. 
CEDURE Cope, ACT, 1908, О, XL,z.17 © 618 

———— — —— Art. 177 -— Period of limitation 
—Limitation and Code of Civil Procedure ( Amend- 
ment) Act (XXVI of 1920), effect of. 

The period of limitation under Art. 177 of the 
Limitation Act is six months and has not been altered 
by Act XXVI of.1920. L Rup KisHoRE v. GOVIND 
Das, (1922) A, I. R. (L) 211 748 

—— —— Art. 181; application of. See 
PROVINCIAL INSOLVENCY Act, 1907, s. 57 403 
Art. 181 — Application to prepare 

final decree for sale~-Clerical amendment made in 
preliminary. decree— Right to apply, accrual of. 

Where in a preliminary decree for sale, the amount 
payable by the judgment-debtor is by mistake wrong- 
ly entered and the decree is subsequently amended 
there is no fresh accrual of the right to apply for a 
final ‘decree under Art. 181 of Schedule I to the 
Limitation Act, A BAM Онлмрва v, Jar Mar, 20 
A. L. J 640; (1923) A. 1, R. (A) 22; 9 О. & A. I. К. 
(А.) 180 . 199 
So Art. 182, ci. (5 3 Expl. 

: (E)-—Transferee of portion of decree if entitled 
to benefit of application to keep decree alive by 
transferee of other portion, 

Clauge (5) of Art. 182 of Schedule lto the Limi- 
tation Act applies not only where the decree із 
passed severally in favourof more persons than one 
but also where a decree, though in favour of 
one person, is assigned or transferred in favour of, 
or enures to, two or more persons. The effect of 
Explanation (1) to Art. 182 should not be extended 
so as to restrict the scope of the provisions of 
clause (6) of that Article. Applications by one of 
such transferee-decree-holders for keeping alive his 
portion of the decree enure for the benefit of tke 
others as well М PusanaPU VENKATA REDDAYYA 
v. THORAMERAYAKAYYA, 41 M. L.2. 812; 50 M, Le Т. 69 

И ` 277 

97 Art. 182, cl. :5) —*Арриса- 

tion, meaning of—Decree~Sale of propery by 

judgment-debtor— Suit by decree-holder for deciara- 

tion of his right to property sold—Step-in-aid of 
emecution—"In accordance with law.” meaning of. 

The word “application” in Art. i8?, clause 5 of Sche- 
dule I to the Limitation Act means a document con- 

e taining a request ' 

Where a judgment-debtor sells his property after 
the date of the decree, the plaint, in в suit 
brought by the decree-holder impleading the judg- 
ment-debtor nnd the vendee as defendants fora 
declaration that the sale is fictitious and fraudulent 
aad that he is entitled to attach and bring to sale 

• the property coveredgby it in execution of his decree, 
can be treated as an application within the meaning 
of Art. 182, dlause’ ^) of Schedule Ito the Limitation 

Act. Such -a plaint, if the suit is filed in the Court 

which passed the decree, is an application made o the 
proper Court, in accordance with law and is,here- 
fero, a step-in-aid of execution. 

The interpretation of the word “law” in Art. 182 
of Schedule I to the Limitation Act is nob invariably 

LJ 
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фо bo timited te the “law relating to the execution 
. „af decrees,” The expression “in ‘accordance with 
law” used with referenco to & case where an applica- 
tion haa been mada with a view &o some step-in-aid 
af execution means "In accordance with the whole 
body of law, applicable to that partioular, applica- 
tion” © Suso Кам ә. HAM Внановву, 9 O. L. J. 
А44; 4U. P. L, R. 10) 97; (1998) A.L B (О) 9; 
26 0,0, 71 ' 660 
= — Seh. l, Art. 182 (5)—Erecution of 
Foreign decree in British India~—Previous applica- 
tion to Foreign Oourt— Step-iniaid of easeution—Law 
opplicable—Btatutes applicabla identical in terme in 
tah places but interpreted differently— Interpretation 
to be followed--Oivil "Procedure Code (Act V of 
` 1908), в. 18~Application for transmission of Foreign 

decree to British Court, decision on— Judgment, 
Per Sehwabe, O, J.-—1n the’ case of the execution 
‚ of the decree ‘of а Foreign Oonré in British Indis, 
“where is Las to be determined whether ө previous 
application made by the decres-holder in the Foreign 
^Oouxb was or was not a step.in-aid of execution, tho 
Jaw to be considered is the law of the Native State 
applicable to that application. For this purpose clause 
‚ (8) of Axt, 182 ofthe Limitation Act shonld be read to 
"mean, “to take some step which according to the law 
: of the place where the appHoation therein referred to 
- hasta ke made, јв а step-inafd of execution." 
Where the Statutes applicable to the case both in 
” British India and the Foreign State are identical in 
- terms but have been interpreted differently by tho 
‘Supreme Courts of both places, fè is nof snfficient 
> ground for a British Indian Court to hold thet the 
Supreme Courtof the Foreign State intrerpreted its 

' own Statate wrongly. i 

^. Per Wallace, J,— When a Foreign Court hes laid 
; down that en application mada to it wasaat the time 


$t was made а proper step-in-aid of execution, it. 


would..be wrong for.» British Indian Court to 
hold, when called on to execute that Foreign decree, 
that that application was not, ab the ‘time it was 
~ made, a perfectly legal siep-Iin-aid within the 
meaning of Ark. 182 of the Indian Limitation Act. 
ЙЛ HaixivasA Ivuncar v. Narayana Bao, (1022) М, 
W, N. 647; 16 L, W. 786; 48-M, L. J. 700; (1973) A. I, 
"REALS 32; 45 M, 1014 | 932 
gerrnana Arte E82 (5), {G)—“Ia accor- 
dance with law,” meaning of —Civil Procedure Oode 
(Act V of 1908), О. XXI, rr. 38, 18, application 
ander-—Application otherwise defactive-—Limitatron, 
saving of—Notice under Art, 182 (6), desue of, on 
defective application— Limitation, saving of. ° 
. In the onse afa joint decree an application for 
"^ exeention of the came made in accordanco with 
- the provisions of О, XXI, rr. 15 and ‘6 of the Civil 
Procedute Cede by one of the joint decreo-holders, 
` өтөп though otherwise defective, is an application 
~ айе in accordance with law, and saves limitation 
- under Art, 362 (5) of Schedule 1 to-the Limitation® 
АФ. 
* Under Art, 182 (8) of Soliedule I to the Limitation 
~ Act it is nob necessary that a notice should be issued 
~in respect of an application made in accordance with 
jaw; therefore, a notice issued on э defective applica- 
tion saves limtaticon, Pat GosanpmaN Ds. 
t Dwamra Prasan v. Батізи Cuanpna Rar, 1 Par, 609; 
Vp) A: T. В. (Pans EAT; ФР. T E. 268 - 665 
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Lis pendens, doctrine, of applicability’ ој 
Pre-emptiom, sust for— Declaratory suit by hair of 
vendor—Compromisa, effect of. E * 
Plaintiff sued to preempt a sale of land. , During 

the pendency of this suit tha vendor's son brought 


a suit against the vendor and the vendee for ө. 


declaration that the sale being without consideration 
and necessity should not affect his reversionary 
rights. This suib was compromised and the parties 
agreed that the land would remain in the possession 
of the vendees during the lifetime of the vendor 
and that after the latter's death his son should take 
possession of it on payment ofa certain sam: 

Held, that, heving regard to the rule of Ws pendene, 
the compromise could not affect the plaintiff's right 
to pre-empt the sale . ihu Hazara Binen v. Bose 
Kray, 8 L. 264 (1992) A, T. К. (L.) 408 658 


Loan – Lender unaware of purpose of loam— Borvower, 
eairavagant— Transaction, whether vitiated— Second 
Appeal—Interest, vate of, whether disturbed, 

In the absence of evidence that a lender of money 
had knowledge that money was borrowed for an 


.immoral purpose, and that with this knowledge he 


made advances, tbe traneaction is not vitintod by 
immorality, even though the borrower was s man 
of reckless and oxtravagant habits, who hod шо 
regard for money and spent jt in‘an өхітпупевиф 
fashion: K 
In the. absence ofa finding that thers was undue 
influence, the original rate of interest payakle 
under an egreement cannot be distnrbed inezppeal, 
especially where euch rate appears to be fair nnd 
»ensonnble. Wi NarARAJULU NAIOKEB V: SUBRAMANIAM 
Снеттуда, (1925) M W. N, 450; (19/2) A. T, R (М, 
181; 16 L. W. 708; 48 M. I, 7, 095.44 M, 778 ° © 
— 1 ow énferest—Moyey | deposited with lender 
to be drawn as required—No interest charged 
from lender —Money not «withdrown for long time-— 
Lender, whether eam charge interest on loan. ` 
If a person takes. a Joan on interest ‘ond leaves 
the amount borrowed with the lender asa deposit 
withont interest to be drewx on ав he may requira, the 
lender is entitled to charge interest on the deposit. 
The mere fact that the hozrower does not requirs the 
money and, therefore, does not demand it fov a long 
time and that the lender is himself able to use if 
‘during tho time makes no difference tothe right of 
the lender to charge interest on ihe loan, nor can 
‘the fact that the lender did not earmerkand pus 
‘aside the entiro amount of ibe loan or the unuaid, 
‘part of ib, or that after the dete of-the loan the 
lender's books do not show 5, cash balance exficiont 
Љо pay the unpaid balangs of the losn, be’ material. 
N Bary Linoarpa v, Reavantat, (1923) A. T. B iN.) 


85 “a 
Urgent weed, avhether indicative of «aduwe 


influence, e . 

The mere fact that the berrower was in urgent need 
of ‘money ів not slono syffnient io prove undue 
influence or to show that ths*lendor was in a position 
‘to dominate the will of the borrower. QeRsenizaw 
v. Вівнамвнлв Nayu, 9 O, T, J, 48% (1922) 4. T. В. 

G7 








(O.) 268 Д & 2 
madras City Police Act (ill of 1889), 
53. See Poxnar Copr, 1860, 8.22 (83. ` 464 


Madras Estates Land Act ( or 
1908), S. З (%)—Betate—Decision of Ratenug 
i . Courte—Res јо саёв, . ° f 


Sub 


Vol. Lxx] 
Madras Estates Land Аер опы, 


А. Revenue Coarb is not the sorapetent authority 
to decide finally whether апу particular land oon- 
stitttes an estato within the meaning of the 
Madras Hstetes Land дсб, sach а matter can only: 
be decidedin a Civil Court, -4 deoision, therefore, 
by » Revenue Court as to whether ib has juria- 
diction in the matter ef commuting rdnis, which 
can only be arrived gò after determining whether’ 
оп the Хао parlieular lands form on estate, ів not 
binding on a Qivil Court, aud will not operate as ' 
ves judicata to bar œ suit in a Civil Court for a` 
declaration that the lends constitute an estate, IW 
МАМАНА Das v, BOISRAMO MUNDALO, 141. SA 





BS. Gy 465, S0— Objects of Act—" Ljaradar" 
and “farmer of rent," meaning of—Leasee of lands: 
nat in cultivating occupancy of same whgther Can’ 
desire permanent occupancy rights. р ; 
The object of tho Madras Estates Land Aob was to 
intpreve the condition and confer new rights and: 
privileges upon the occupyiag cultivators of ratyats: 
land, and not to confer parmanen’ rights of oocu-/' 
panoy on yniddlemen’ who sub-let to occupying onl- 
tivators. i 
Tho words "jaradar" and “farmer of rent” in sub- 
section (6) of section 6 of the Madras Estates Land 
Act ave uot synonymous, but denote two classes of 

rsouns, If tjaradars and farmers of rent are raiyata 
at all they are, as appears from section 46, non-occupy- 
ing raiyata, and cannos be converted into raiyats with 
въ permanent right of occupancy. 

Tho provisions of sootions 6 and £0 of the 
Madras. Estates Land Act have no ‘application to 
the case of a lessee of lands. who dues not cultivate 

‘them himself but sub-leases them to cultivating 

tenets, P <> BuziszTT) BDUTOHAYYA v. PARKHASA- 
BATAY Arra Bow, 14 L, W, 208; 44 M, 956; 41.M. L. J. 


G65; CO M. La T 104; 28 USW, N. 785; (1922) А.І. x 3 


(V, С.у зав 


———-— £. [S QR]-—Invsrosements made by tenant , 


—High rate of ront--Implied contract—Usage—~ 

Солина, how fay uffected by s. 18 (8). А 

Ix cases whera improvements by а ratyat are made 
after the pmasing of the Estates Land Act, if there 
was а contract before the passing of the Act, enhan- 
ead rent can ba claimed nuder it and that contract 
is uot affected by saption 18 3} of the Act. А 
` A Court is not bound to presume an agreement 
and consideration for payment of,higher rent by 
‘reason of mere nsage established by long continued 

' paynient thereof, . 

А, contract to pay enhanced ronb may in certain 
‘olrcumstances -bo inferred on proof of a generale 
‘eustem affecting the holding of an estate. M- 
RASA or RANNAD v. (xAxAMUTRU Borwaear, 41 
M, b, Т, 496: (1021* M, W. N. 789 535 

SS. £46, $(Ci—Ben$ sale—Patta dnd 
^ тооке, absence of -Buit aot brought by defaulting’ 
yoke lob, whether enttiled to plead invalidity of 

© Sole te Ой Qowrt, 

Tho fact thet following: on а rett-sale there was 
‘bo oxchange of а pati and muchilika, would be a 
good ground їое вы by s defaulting ryot under 
‘the Schedalesto the Madras Estates Land Act, But 

- where no such seis is brought, and the period 


‘glared by соод Tiz of the Ack hag expired before 
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the objection is taken, sootio: 189 of е Aet bars the 
jurisdiction of а Oivil Court to entertain such в 
plea in s suit by the purchaser at the rent-sale for 
possession, becanss it would be contravening the 
prineiples of the Madras Estates Land Act to 
permit в person, who has not taken action under 
section 445 to ignore a ront-sole at the time it 
is held, and subsequently to dispute its validity in 
a eivil svib, BÄ lsunarpan SERYAI э, VERRAPPAM, 
16 L. W. 09; (1022) M. W, N. 67; 42 M, І, J, 118; 81 
M, L, Т. 71 918 
: Ch, V1,.sale under, setting aside of —Civil 
, Courts, jurisdiction of, à 

A Civil Court has jurisdiction to entertain a sni 
by a raiyat to set aside t вейо of his holding which 
was held under the provisions of Ohapter VI of the 
Madras Estates Land ‘Act. ЇЙ Raya оғ RAMNAD v 
Vangayananaryer, 16 L. W, 274; (1022) M. W.N 
501,81 M. L.T. 168; 48 M. L, J. 264; 45 M, 890; 
(1928) A, I. B. (M.) 6 923 


Majority Act (IX of 1875), S, 3—0ivi 
Procedure Оода (Act V of 1605), О, XXXII, ғ. 29— 
Minor—Quardian appointed —Age of magority—Suct 
filed by minor —Amendment of plaint—Procedure, 

· Once ® guardian has been appointed for a minor 

under the Guardians and Wards Act, however that 

guardianship. may terminate, the niinor cannot attain 
majority until the age of twenty-one. 

Where the fact that the plaintiff is в minor is 
ascertained upon objection by the defendant and 
enquiry by ihe Court, and it is found that the 
plaintiff had no knowledge of his minority and no 
intention .of decdiving the Court, an opportunity 
should.be given, on application made, to amend the 
plaint... L Duros Окт у. Gur NARAIN 401 


Malabar Compensation for Ten- 
‘ants: improvements Act (i of 
1800), S. G—Agreemsnt to pay some joa for 
each tree cul, if limita tenant's right to make improvo- 
mente and clatm compensation, ў 

If trees are іп.өхізієпоё Gt the ond of в tenancy, 
the tenant is entitled to compensation for im- 
provements, bub nototherwise, and if he chooses 
to enjoy the benefit of a tree by cutting iù down 





_during the tenancy, no question of compersation 


arises. Therefore, anagresment by s tenant to pay 
some fee, large or small, for each tree cut, onnnos 
limit his right бо make improvements end to claim 
compensation for them within the meaning cf 
section 9 of the Malabar Compensation for Tanante’ 
Improvements Act. Wi Kero Naw v. VIYATHEN 
AHADEVI, 16 L. W, 810, (1922) M, W.N 663; 81 M. 
L. T. 809; (1928) А.І В, (M.) 286 
s if prevents Crown granb from taking 
effect according to its tenor, See ÜRows GRANES 
Act, 1895, в. 8. 975 
Malabar Law—Tarwad—dAtenation by Karna- 
• wan— Alienation, lagitimucy’ of — Onus— Üompromise 
by limited owner—Campromise, propriety of-—Onus. 
Under the Malebar fiw, qs onder the Hindu Law, 
the burdén of proof of the legitimacy of an aliena- 
‘tion by a limited owner in bis representative capacity 
is on the slienee, ns wgainsb persons whom that 
dingitsd owner represents, i 
When the Karnawan ofa Yorwed or Tawazhi te 
implesded im that capacity’ by a. mortgages ок 
e 
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other alienee, a decision against him and the Tawazhi 
property binds the other members, unless and until 
they show that the litigation was not honestly 
conducted on their behalf, 

It is not obligatory on а limited owner to contest 
a hopeless case, but if he chooses to compromise a 
suit, the burden of proof is on him ог his®alienee, 
in Malabar as elsewhere, to show that the compro- 
mise was entered into honestly and for the benefit 
of the estate. IYI SusRAMANIYAM PATTAR v. KIZHAK- 
KARA UTHENANTHIL, 16 L. W. 629; 3) M. L. Т. 454; 
(1922) A. 1. В. (M.) 619; 44 M. L.J, 696 383 


——— Tarwad—Sale by Karnavan, suit to 
^ get agide— Necessity for, sale to ewtent of substantial 
“amount of sale price established —Sale, selting aside 

of— Purchaser, liability of, to „рау amount not found 

"for ‘necessity to tarwad members anew. 

In the case of a suit to set aside a sale by an owner 
of property whose powers of transfer are limited to 
cases of necessity like the karnavan of a Malabar 
tarwad, if necessity is established for the sale 
to the extent of а substantial amount of the con- 
sideration, the proper course for the Court to follow 
is to uphold the sale, instead of directing it to be 
set aside on condition of plaintiffs paying the amount 
for which necessity is proved. 

. Nor can, in such a case as.the above, the purchaser 
be compelled in the absence of fraud or collusion 
to account for the application of the sale-proceeds 
or pay over again the difference between the sum 
shown to be for necessity and the total sale price, 
on the ground that the purchase-money was not paid 
' into the hands of all the tarwad members. M 
PATTANI VALAPPIL PAYYANATAN KRISHNAN v, MANALIL 
INIKIRIAS GoviNDAN, 41 M. L. J, 88); 14 L. W. F89; 
(1921) M, W. N, 716 302 


Master and servant- Agreement among 
servants that service by Some will be service by all, 
whether valid —"lemple—Religious service— Recita- 
tion of manthrams at worship— Number of Brahmans 
employed for recitation fixed — Recitation by some 
only, whether valid—Custom—Immoral and opposed 
to public policy—Word “'theertham,” significance of. 
An, agreement among the several seryants of а 

master that the service performed by one shall be 

taken as service by all cannot bind the master. 

A custom which allows to be treated as valid and 
efficacious the recitation of manthrams during the 
lime of worship in a temple by only some of the 
whole body of Brahmans employed to recite manth- 
rams jointly is immoral and opposed to public policy. 

Obiter:—The word “theertham” should not be 
used to indicate an office or legal right, nor should 
the theertham "honour" be confounded with the 
office to which the theertham is . attached. 
KRISHNA AIYANGAR V, RAMAN CHETTIAR, 14 L. va 9 


Engagement by monjh for definite period-e 

Abrupt absence— Salary for working days—Damages 

to master, 

Where a servant is employed on & certain monthly 
salary fora definite period he must be taken to have 
been engaged by the month and if he absents 

, himself abruptly in the middle of & month without 
giving any notice, he is not entitled to any salary 
for the portion,of the ‘month for which he worked, 
4 . T e 


ГА 


P INDIAN GASES, р {1922 


Masterand servant—concld. 


A master is entitled to damages for undergoing 
mental worry and extra, labour on aceount of the 
sudden absence of hig servart. Wi MUNICIPAL 
COUNCIL, OUDDALORE v. PANCHAPAKESA AlIYAR, 16 L. 
Үү. 862; (1922) М, W. N. 153; (1922) A. I. B. пон 
31 M. L. T. 88 767 


Mercantile contract, construction of. 

In construing a mercantile contract, the Court can 
only read it according to the plain intention of the. 
words in the contract. B Рнохіх MILLS, LPD. v. 
Mapuavpas RUPCHAND, 24 Bom, І. R. 142 9 


Mesne profits -— Measure. 

Mesne profits that are to be awarded © the party 
who has been kept out of possession wrongfully 
may, according to the circumstances of each’ case, 
be either the letting value or cultivating profits of 
the land. 

It is only where cultivating profits аге, to be 
awarded, that such profits have to be ascertained 
according to the definition of mesne profits in the 
‘Civil Procedure Oode. 

The loss of the party wrongfully kept out of 
possession ofland must generally be measured by 
the actual usufruct of the land during that time on 
&n occupation of the same character as that of the 
party wrongfully kept out of possession at the date 
of his ouster or of the last legal occupant whom 
the plaintiff claims to succeed to, . if the plaintift 
himself never entered into possession, N OfimacaN- 
LAL v. SARDAR, (1923) A. I. В. (М) 64 560 
WMimor—Debt—Reasonable „лал: duty 

of — Application of money. 

If a creditor, dealing with the БЛОТ of a 
family or, for the matter of that, with the guardian of 
a minor, does make enquiries and acts honestly, the 
real existence of an alleged and reasonable necessity 
is suffieient to validate thefdebt and he ів’ not bound 
to see to the application cf the money А BaaHU- 
BANS UPADHYA v. INDARJIT BINGA, 20 А, L, J ?86; 

1922) А.1. В (А.) 526 683 

ortgage-—Olog on equity of redemption— 

Equitable relief —Discretion, 

Relief against an agreement forming a clog on the 
equity ef redemption can only be obtained if such 
agreementisimpeached within a reasonable time. 
It is an equitable relief which should not be granted 
аз а matter of course, N DEIRA v. SHAIKH AMIR, 
19 N, L, К. 1; (1923) A. I. R (8) 6 511 


Mortgaged property im possession of 
purchaser of equity of redemption to knowledge of 
mortgagee— Purchaser of equity of redemption not 

made party to subsequent mortgage suit—Property 
purchased by mortgagee in execution of mortgage. 
decree—Mortgagee purchaser, °” whether entitled to 
recover possession? from purchaser of equity of 
vedemption. 

• A mortgagee, who hag business mortgaged 

property in execution of his mortgage-decrge can- 

not recover possession of the property .from a 

transferee of the equity of gedefaption, who was not 

made a party to the mortgæđge suit, although at the 
date of the suit he was in possession of the property 
to the knowledge of the mortgagee. @ KRIŚHTOPADA 

Roy v. OHaiTANYA CHARAN MONDAL, 49 О, 1048, 

(1928) A, I, Б. (C.) 274. a e 530 
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Mortgage—contd, 


ы Morigagor, right of, to grant leases how 
limited.. > 

A mortgagor is not entitled'after making a mort- 
gage to grant leases which. may have the effect of: 
materially diminishing the value of the seourity or 

the remedies of the mortgagee under thé mortgage. 
О Bret Sarwunnisa v, Faryaz Hasan, 9 O, L. J. 819; 
4 U. P. L. Е (0.) 76; (1923) A I, R (O) 1 97. 
"Penalty. stipulated im case of default— 

Default— Waiver—Morigagor, whether entitled to 

notice that waiver will not be repeated.” 

A mortgagee who, in the past, has waived his right 
on the occurrence of & default, is not bound to give 
notice; before enforcing his. penalty, that the waiver 
will not be repeated, although it may be equitable in 
certain cases to insist upon notice. L Partar Singu 
v. МАТНО, З L 285; (192?) А.Т, В. (0.) 416 708 

Redemption by one of several  co-mort- 
gagors — Bedeeming mortgagor, position of. ` 

Where one of several co-mortgagors redeems the 
whole mortgage, the mortgage comes to an end, 
апа. the redeeming mortgagor is not a mortgagee 

‘but has merely an equitable chargo against his co- 
mortgagors upon their share of the security. Any of 
these co-mortgagors can recover his share of the 
mortgaged property on payment of his proportionate 
share of the mortgage-money, etc. L ALI AKBAR v- 
SpLuran-vL-Moxx, (1928) A, I. R. (L) 129 653 
— Subsequent mortgagee, suit by — First mortgagee 
^ position of. ` : í р 

An owner of а property who ів in the rights of a 
first mortgagee and of the original mortgagor as 
acquired’ at а salé under the first. mortgage, is 
entitled at the suit of a subsequent. mortgagee who 
is not bound by the sale or the decree on which it 
proceeded; to set up the first mortgage as a shield, 
C SITAL ÜHANDRA v. PARBATI OHARAN, 350, L. J. 1j 
(1922) A. I. В. (0) 32- * ‘841 

- Suit by morigagee—Equity of redemption, 

purchaser of, not: made party Bale in execution, of 
~- mortgage-decree—Auction-purchaser, right of, to sue 
* for possession. ; 

If the owner of the equity of redéxiption, who is - 
also in: possession of the property, is not made a 
party to a suit brought by the mortgagee ‘on his 
mortgage, the purchaser at the sale in execution of 
the mortgage-decree buys subject to the equity of 

' redemption and is barred from bringing a suit for 
possession.” ° 

"The, possession of ‘the purchaser ata saleby a 
mortgagee in execution of the decreo in a suit 
brought by him on hi&'mórtgage, the owner of the 
equity of redemption hot being a party to the pro- 
ceedings, is not thé possessioneof an owner of all the 

-~ interests in the property,» He buys subject to the 
equity of redemption, and, theréfore, by virtue of 
his purchase, only steps'intg the shoes of the morit 


gage. J : 
Vastpno,2@Bom. L'R. 741; (1922) A, I В. (B. 











) 384 

165 

—, suit on — Üoftsidegation, plea of non-payment 
° 





.M. i 
-As а mortgage isa mere security for a loan the 
mortgage fails # there is no loan, 
Thè decision reported ‘as Allah Ditta v. Nazar Din, 
83:IND. Cas: 474; -53 P:41..19016; 51 P. В. 1916, 
doss.mob; rule zoub: a defence that the mortgage 
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does not exist because the mortgagee has paid no 
part of the consideration or that there is no con- 
sideration for the mortgage. 

In such а case the Courts must decide whether 
there is а subsisting contract. L, ARJAN SINGH v. 
ВАЕНТААв SINGA i 414 


with. possession — Lease, simullaneous, by 
mortgagee in favour of moitgagor—Mortgage and 
lease whether separate transactions —Separate suit for 
rent, whether maintainable—Civil’ Procedure Code 

(Act V of 1903), О. П, т, 2, applicability of. 

Where, simultaneously with the execution ofa 
mortgage-deed, the mortgagee executes a lease in 
favour of the mortgagor, the questiou whether the 
mortgage and the lease are to be treated as one 
transaction or as two separate transactions, must be 
decided upon the special facts of each particular 
cage, ' 

Thus; where A. executes a mortgage in favour of 
B andat the same time obtains from him a lease of 

` the mortgaged premises which provides that in case 
‚ ОЁ default of payment of rent, the mortgagor would 
be liable to ejectment and that the mortgagee would 
be at liberty to terminate the tenancy by giving 15 
days’ notice to the mortgagor the lease should be 
considered as a separate transaction from the mort. 
gage, : 

In such а case as the above, a suit for rent 
alone would not.be barred under O. П, r. 2 of 
the Civil Procedure Code. L Buacwaw Das v. 
JALAL DIN 54 


decree Redemption by person not bound 
' Бу deeree— Terms on which redemption сањ be allowed 

—Interest payable, if cam be set of against profits 
- realised—Civil Procedure Code (Act V of 1908), О. 

„XXIV, r. 6—Transjer of Property Act (IF of 1882), 

‘3, 89 (repealed). 

A patnidar or dar-patnidar of mortgaged property 
sold in execution of а mortgage-decree to which 
he was not a party, is competent subsequently to 
enforce his right of redemption. , 

When а person insists upon his Tight to redeem 
onthe ground that he was not a party to and bound 
by а mortgage.decree, the account must be takén 
on the footing of the mortgage which ‘subsists and 
which it is sought to redeem and not merely on the 
payment of the amount decreed in the previous 
mortgage suit with interest at the rate of six per 
cent. ' 

Consequently, where the plaintiff seeks to redeem 
the mortgage on the basis that he is not bound by 
the decree, so far ав he is concerned the mortgage 
must be considered ав subsisting and he should not 
be allowed to approbate and reprobate the decree in 
the previous mortgage suit, and he can only be 
allowed to redeem on the terms of the mortgage 

payment of injeresb at the rate payable 
under the mortgage up to the date of redemption to 
be fixed by the Court, Tho matter must be dealt with 
as if there had been no suit at all, : 

The mortgagee is entitled to receive the whole of 
the principal sum due on the mortgage with interest 
at the bond-rate from the date of the bond until the 
date fixed by the Oourt in the redemption suit. 
When the mortgagee obtained possession of the 
mortgaged property after its sale in execution of the 
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mortgage-decree, the realisations made.by him while 
in possession cannot, withou the consent of the 
parties, be set off against interest payable by the 
person seeking redemption, © JNANENDRA Nara 
Sinam Roy v. SHORASHI OHARAN Mirra, (1992) A. 1. 
R. (О) 23; 49 C. 626 


Mortgagor and mortgagee--Equity of 
redemption, purchase of, by prior mortgagee—Right 
of redemption, without puisne mortgagee’s consent 
—Suit by prior mortgagee—Puisne mortgagee snot 
impleaded—Hffect, 
A prior mortgagee who is also a purchaser of 

the equity of redemptién can redeem the puisne 

mortgagee without his consent. 

The position of a puisne mortgagee is not affected 
by the ‘suit, decree: and sale in execution at the 
instance of a prior mortgagee, who has not made the 
puisne mortgagee a party to his suit, because the 
former retains at his option both the remedies 
which were available to him before such a suit, viz, 
(1) to redeem the prior mortgage and to sell the 
preperties for the amount due on both the mort. 
gages, and (2) to sell the property subject to the first 
mortgage. Thus there is nothing to prevent the 
mortgagor's equity of redemption passing to the pur- 
chaser, who is also a prior mortgagee merely because 
the puisne mortgagee was not made a party. 
SARYOTHAMA Bao v, Basa Rao BAHIB, (1921) M. W. 
N. €03; 14 L. W. 855 g 


Muhammadan Law- Husband and wlfe— 
Agreement for future separation, if valid — Agreement 
permitting wife to leave in case of ill-treatment, 
validity of. : 

An agreement for future separation between a 
Muhammadan husband and wife is void, but an agree- 
ment permitting the wife to leave her husband's 
house in case the husband ill-treats her is valid, 
QBagsEY SAHEB о. ABIDA DzaaM, 25 О. О. 167; 
(1922) А.І. В, 10.) 251; 200.1. J, 18 778 
Malabar — Inheritance — Marwmakkathayam 





Law. 
It is open to persons ordinarily governed by the 
Mubammadan law in Malabar to prove, by way of 
déviation from it, a family custom of inheritance 
under the Murumakkathayam Law, and if such a 

custom is not immoral or opposed to public policy, ` 
jt should be recognised if it is sufficiently established. 
M Ротні Kanpiyiz VarTOLI v."KELOTH VETHOLI 
PyrnooraM, 41 M L J, 487; (1021) M, W. N 754; 14 
L. W. 702 570 
Transfer of immoveable property of infant by 

his de facto guardian, effect of. Е 
Under the Muhammadan Law a de jacto guardian 
of an infant has no power to convey to another any 
right or interest in immoveable property belonging 
to the infant, Such transferee, if let into possession of 





the property under such uneuthorised transfer, odn- * 


not resist an actionin ejeotment on behalf of the 
infant as a trespasser, nor can he seek to recover the 
property in the possession of another equally without 
title. «5 МохмоніхІ Das Gupta v. BASANTA KUMAR 
Das Gurra, 86 C. L. J. 190; (1922) A. І, В. (0) ee 

53 





Dow er--Decree for dower coupled with 
condition of wife residing, ш husband, whether 
proper- 


OASHS. r z 
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Where by an agreement between a Muhammadan 
husband and wife, the lattor is authorised to demand 
payment of the whole amount of her dower-at any 
time she liked, and she obtpins a decree against her 
husband fog the amount of the said dower, the 
decree ought not to be coupled with the condition 
that she would get the sum decreed when she lived 
with her husband as his wife. Ё. Nawab BEGAM 
v. ALLAH ВАКНА, (1922) A.I. R. (L) 172 . 937 
Legitimacy—Period of gestation — 

Burden. of proof. 

In each case it isfor the person who alleges that 
there were abnormal circumstances attending his 
birth to show that they existed, Where a person is 
born fourteen months after the death of his mother's 
husband, there is no presumption under Muhamma- 
dan Law that he is the legitimate child of the 
deceased. In such,a саве he must prove that the 
period of gestation was in his case extraordinarily 
prolonged, 

Semble:—The modern view taken by Muhammad- 
an Jurists is that ten months is the maximum period 
of gestation. 

Quare.—Whether the rule of Muhammadan Law 
ав to the maximum period of gestation is a rule of 
evidence ог a rule of substantive law. L Umar 
Hayat v. MISRI KBAN 491 
Marriage — Option of puberty—Repudid- 

tion, when to be made—Interpretation of ‘rules of. 

Muhammadan Law, Е 

The Muhammadan Law was promulgated to people 
living under very different conditions from whose 
which obtain to-day, and must be interpreted with 
due regard to the change in public feeling and taste 
on questions of decency. 

The principle underlying the provision of 
Muhammadan Law that ife option of puberty must 
be exercised immediately the woman perceives the 
first sign of the menstrual flow is, that there must 
be no acquiescence, so that the question in all such 








cases is, whether the plaintiff acquiesced. LL 
HussaIna v. JIVANI р al 
Minor - Guardian of property—Alienation, 


of nephew's property, validity of. 

A Mussalman may, under certain circumstances, 
become the lawful guardian of his deceased brother's 
son, as, for instance, when he is the executor of his' 
deceased brother, otherwise, he is nota guardian of 
his nephew afl cannot alienate, like a complete 
stranger, his nephew's peoperty even for the latter's 
benefit or necessities, N BnuRIBAI v. ISHAK HUSSEN, 
(1928) A. I. В. (N ) 88 . 619 
~ Wakf— Dedication for charitable purposes 
and maintenance of felatives-* Wakt, whether valid, 

Under the Muhammadan Law, a dedication by 
the owner of landed property of a portion thereof 
for the purposes of charMy, including maintenance 
of his relatives and descendants, and for the reading 
of the fateha for the salvation of his cont cBnstitutes 
a valid wakf, А MUKARRAM ØLI KHAN v. ANJUMAN- 
Nissa, 20 А. І, Ј, 924 * 836 
essential requisites of — Testamentary 








disposition. é 

The essentia) requisite of a valid wagf is а perma. 
nent dedication of any property by the donor sub- 
stantially for religious and Charitable purposes, The 
edicator should completely divest himself of the 





Vol, их] 
e . 


Muham madan Law-—contd. , 


. Ownership of the appropriated property from the 


time the dedication takes effect Where а dedicator 
retains for himself a full power to sell and transfer 
the property during his lifetime, ‘such a condition 
derogates from the nature of the grant, and is incon- 
sistent with & valid wagf. 

Where a document purports to cregte в арад? in 
presentt without. giving all the powers that a 
mutwalli ought to possess to carry oub the purposes 
of the trust, and there is no indication of the intention 
of the dedicator to make the dedication from.the 
date of-his death, it cannot be regarded as a testa- 
mentary disposition to take effect after his death, 
А AMIRUDDIN о. MUZAFPAR-UL-HASAN, 20 A, L. 897; 
(1923) A. I. В.А.) 56 641 


- МаК property —Lease—Mutwalli, powers 
of —Lessee with covenant.for renewal, position of— 
Lessor granting lease beyond his power—8pecific 
performance, 





А тай is not competent to lease wakf property, 
if it be agricultural, for a term exceeding three yearr, 


and, if non-agricultural, for a term exceeding one year, ' 


unless he is expressly authorised by the deed of 
wakf to do во, or, where he has no such authority, 
unless he has obtained the leave of the Court to do so. 

Though the position of a lessee ‘with a covenant 
for renewal who has always been ready and willing to 


e accept arenewal on proper terms, is the same in . 


equity asif a proper lease had been granted, it is 

essential that the covenant for renewal should be 
: such as may be specifically enforced, No Court of 
Equity will however, grant specific performance 
where’a lessor has entered into ‘a contract for a 
lease which is in excess of his power or has entered 
into a contract for renewal which is ultra vires, 

D, obtained on lease certain wakf property from 
the mutwalli thereof: Һе lease was for a term 
of ten years and contained a covenant for renewal, 
and provided for the payment to the lessor of any 
compensation for compulsory acquisition of the 
property : on expiry of the term of the lease there 
was no renewal and the lessee held over: the pro- 
perty was subsequently acquired by the Calcutta 
Improvement Trust and the lessee-claiming to hold 
as а permanent tenant at a fixed rent, set 
to the compensation money : У 

Held, that as the lease was for a term in excess of 
the power of the lessor, the-covenant for renewal 
could not be enforced and when ypon the expiry of 
the lease the lessee held pover, the-lease was, under 
section 116 of the’ Transfer of Property: Act, read 
with section 106, renewed from month to month, 
and that the claim df the lessee to appropriate wha} 
wag; in substance, the corpug of- the wakf, had no legal . 
foundation, C Gasmnpra Natq DEY v. ASHRAF 
Hossatn, 86 C. L. J. 48; 27 C, %. №. 159; ( 923) A. I.. 
В. (0) 180 707 


ө 
е . ‚ 
Wakf— Settlement of property upon successive ' 
*génSaftons, validity of—Illusory provision for | 
fkcharity, effect ef—Contract. between members of 
‚ BMohammadan familyfsecuring them annuities and 
tk continuing same to their heirs, validity of—Annui- 
W ties payable “out of income” of certain properties— 
@ Charge, creation of—Mussalman Wakf Validating Act ` 
£ (V1 of 1913), whether retrospective. . 


Й 
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A settlement of property проп successive genera. 
tions of а Muhammadan family’ is void by Muham- 
madan Law, andis not validated by the use òf the 
term “wakf” and the insertion of a remote and illusory 
provision for charitable purposes. 

A wakfnama ів а gift, and is subject to the rule 
of Mogammadan Law which requires that a gift 
shall be accompanied by delivery. 

Anagreement by the members of a Muhammadan 
family surrendering their olaims to property of 
considerable value, in consideration of a firm con- 
tract securing to them annuities, and continuing such 
axnuities to their heirs, if made for valuable oon- 
sideration, is not subject to the restrictions affecting 
gifts among Muhammadays, but is a contract on- 
forceable like any other contract by the Courts, 

A contract for valuable consideration under which: 
certain persons are to get annuities, “out of the 
income” of' certain properties implies the creation 
of a charge on those properties in respect of those 
annuities, 1 

The Mussalman Wakf Validating Act, 1918, is not 
retrospective in ifs operation. P C Sdurman 
QADIR v ` BALIMULLANH, (1922) А.Т. Б, (P. О.) 107; 31 
M. L. T. 79; 4 U. P, Li, R. (P. О.) 70; 27 О, W. М. 10:5 

:21 À 1..7. i; 48 M.L. J. 886; 24 Bom. L. R. 1957; 49 
©. 8:0; 87 О L. J. 56; 49 I. A. 155 138 
— —— Wa Kf Tomb, whether wakt-- Tomb of saint 

—Sajjadanashin, appointment of. 

A tomb does not of itself become wakf without an 


. act of dedication. 


In this respect there is no distinction between the 
tomb of an ordinary Muhammadan and the tomb of 
a saint. 

A sajjadanashin is the curator of the durgah 
where his ancestor is buried and in him ig supposed 
to continue the spiritual line. 

The office of sajjadanashin implies the existence 
of religious institution, the holder of the offica 
being the personin charge of the spiritual affairs 
of the institution. Where, however, there is no 
spiritual institution, the appointment of a sajjada- 
nushin is rendered ineffectual end: the appellation 
L Aut MUHAMMAD 
KBHAg v. ALI AKBAR KHAN 415 
WIII creating Ufe-estate or reversionary 

interest, whether valid. ; 

: A life-estate as well ав а reversionary interest 
is unknown to Muhammadan Law anda Will by 
a Muhammadan which purports to cuneate such 
estate or interest is invalid. А ALLAN Dia v, 
ABDUL Guarour, (1922) A. I. B. (A.) 288 348 





.«Mussalman Wakf Validating Act 


(VI.Of 1913', whether retrospective, See 
MUHAMMADAN Law— Waxy 138 
Native Passenger Ships Act (X of 
1887), ss. 5,.9, IO, 3 1—Coasting vessel— 

Voyage— Certificate ' A," necessity of, 

A ship sailing from а port, calling at coast ports, 
stopping a short time at each and then returning to 
the port from which it originally sailed continues 
on a single voyage the whole time, within the 
meaning of section 9 of the Native Passenger Ships 
Act and it cannot be said that the outward voyage 

-from its port or place of departure was one voyage 
and the return voyage from the furthest port 
reached a second. voyage, 
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Where the Master of a ship starts on such a voyage 
holding certificate “A” under section 10 of the Native 
Passenger Ships Act, the owners are not liable to 
punishment under section 31 of the Act merely be- 
cause the certificate expired before the ship reached 
the farthest port of call and commenced the return 
voyage. B Macnano v. EMPEROR, 23 Box. L.*R, 1200; 
46 B. 438; (1922) A. T. R. (B.) 167; 23 Cn. L. J. 651 


9 

Negotiable Instruments Act (XXVI 

of I881:, s. 118 -Hundi, whether loan— 

Burden of proof. : , 

Under section 11!80f the Negotiable Instruments 
Act the onus of proof lies on the person alleging that 
a hundi was given by wa} of а loan. N GOVARDHAN- 
pas v. HARLAL HAMSUKH, (1928) А.Т. В. (S) 62541 


Noabad Jands-—Government’s position, whether 
ofordinary Zemindar—Government, if bownd to 
settle lands with party in possession—Re-formation 
in situ, К 
The, Government stands in the same position as 

an ordinary Zemindar in respect of noabad lands It 

may settle the lands like any ordinary Zemindar 
and ів not bound to grant a patiah of those lands to 
. the party in possession. © NAZIR AHAMAD v. SzcRE- 
TARY OF STATE FOR INDIA, 35 C, L, J. 680, 26 C. W., N, 
. 913; (1922) A. I. В. (0.) 887 74 


Onus of proof, importance of—Hvidence of 

both sides considered. · 

The question of onus is not of importance when 
both sides have given evidence and the Court has 
considered it and preferred the evidence of one side 
to that of the other. : 

The weight to be attached to the evidence of а 
party isnot governed by any such extraneous con- 
sideration as that of the burden of proof but depends 
on the intrinsic evidence, GOYARDHANDAS v, 
HARLAL ВАм8пкн, (1928) A. I, В (N.) 62 541 
Opium act (I of 1875), s. 1 Z—Confisca- 


tion—Notice before confiscation, necessity of—Magis- ` 


trate, jurisdiction of, under Act, whether limited by 

Criminal Procedure Code, з 32. 

Before ordering the confiscation of anything 
under section 12 of the Opiam Act, the alleged owner 
ofthat thing should be given an opportunity of 
showing cause against its confiscation. 

The special jurisdiction conferred on a Magistrate 
under the Opium Aot is not, in any way, limited by 
the Code of Criminal Procedure, Under section 12 
of the Opium Act, a Magistrate who has power to 
order confiscation, has also power to give the owner 
of the thing liable to be confiscated, an option to 


pay, in lieu of confiscation, such fine as he thinks fit e 


to impose, and the amount of the fine may exceed the 

. limit imposed by section 82 of the Uriminal Pro. 
cedure Code, Pat Maxanaw:Dass v. Rani Вох, 
2 P. L, T. 62; 28 OR, L. J, 747: ! P. L. R. 82 Cx 635 
Paper Currency Act (II of ISI0,, 
S. 26—Pro-note payable % bearer unenforceable— 
Acknowledgment, admissibility of pro-note as evidences 


| of. 

Although the making of a promissory-note payable 
to bearer on demand is constituted an'offence under 
section 26, of the Paper Currency Act, and isenot 
enforceable at law, there is no provision of law 
making such ‚а promissory-note inadmissible in 

* • 
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evidence as an acknowledgment. WI NaTraRAJULU 
NAIcKER v- SUBRAMANIAM CHETTYAR, %1922) М. W. 
М. 450; (1922) A..I. В, (M.) 181; 16 L. W. 705; 43 M. 
L. J. 695; 44 М, 778 . 939 


Parda-nashin lady, transaction with—Hvi- 
dence, nature of. . 
Every protection should be given to parda-nashin 


ladies, and the proof required from persons who have . 


entered into transactions with such ladies, and seek 
to enforce those transactions against them should be 
adequate and satisfactory. P © MOHAMMAD ALI v. 
Ramzan ALI, 14 L. W. 710 


Partition deed. 

A partition deed is nonetheless a partition deed 
because it says at the end that as no stamped sheet 
was available at the time of its execution, a stamped 
sheet would be purchased and a document executed. 
M Kasur v. Panpurana, (1923) A, I. R. (мд Ui 

1 
Inam vtllage—Partibility — Hoceptions— 

Custom. 

The ordinary rule is that if persons are ‘enitled 
beneficially to shares in an estate they may have a 
partition. 07 

Whether a ‘particular estate isimpartible or is 
subject to the ordinary Hindu Law of inheritance 
must be decided according to the circumstances of 
each case and the evidence given in it. : 

Partibility of joint property is & general rule and 
impartibility is an exception to it, which has got to 
be satisfactorily established. Inam villages granted 
by Government to the grantee and his mele heirs 
for services rendered to the estate are indistiguish- 
able from other ancestral real estate and are divisible - 
among the heirs. 

The fact that for a number of generations a parti- 
cular estate has remained undivided, though other 
property belonging to the family has been divided 
between its members, would not by itself show that 
this was on account of a family custom or on account . 
of the tenure of the estate. Though this circum- 
stance can be taken into consideration while deciding 
the question of partibility, the custom of imparti- 
bility must be strictly proved in order to control the 
ordinary Hindu Law of property. 

Property cousisting of an ordinary inam village is 
liable to partition at the suit of a co-sharer except 
when it is held ор saranjam or other impartible 
tenure or whére the terms of the. original grant 
impose a condition upfn its enjoyment that the 
management should rest with a particular branch of 
the family of the grantees. ° "M 

Such condition or fgmily custom may possibly be 
inferred from а long continued practice. 
KRISHNARAO v" NiekawTH, (1922) A I. Н. (N.) 52; 
18 N. L. R 168 800 


‘ ° Р 
, suit for, and to dfclave debts not binding; by 
Hindu suns—Creditors, if proper parti&s.e - . 
Creditors are proper partigs to a suit by sons 
against a Hindu father fompartition and for declara- 
tion that the debts contrafted by the father were 
not valid and binding on the family. M ЗнАммокА 
NADAN v. ARUNACHALAM OHETTIAR, “44 L, W. 642; 
(1921) M. W. N. 799; 42 M. L. J. 97; 80M L, T. 172; 
45 M. 194; (1922) A, T. B. M«) 332 361 
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; ‚ suit for—All claims to be included— 

Separate sant for accounts for periods prior to parti- 

tion not maintainable. | ; 

In a suit for partition a plaintiff is bound to 
include’all the claims that,he might have at the 
time the suit is filed in respect of the suit property. 


He is not entitled first to file a partition suit and . 


then, when partition has been decreed ,to file another 
suit in effect for accounts for a period prior to 
the partition. ` В Visgsu MORESHWAR DABEOLKAR 
v. GANGADHAR GANESH DABHOLKAR, 21 Bou, L, R, 302i 
(1922) A. I.'R. -B ) 9; «6 В. 823 399 
Partition Act .1V of 1893), s. 2—Sale, 

when to be ordered—Partition—Appeal ~ Court-fee— 

Eatension of time—Civil Procedure Code (Act V of 

1908), s. 149, 

Action can be taken by a Court under section 2 of 
the Partition Act when a partition cannot con» 
veniently be made, and not only when the property 

- is wholly impartible. 

When the object.of the appeal is to attack certain 
items allowed or disallowed in a final decree tor 
.partition, Court-fee must be paid ad valorem on the 
items attacked. 

Where the omission to pay Oourt-feeis not due 
toa bona fide mistake a Court will not grant an 

. extension of time under section 149 of the Civil 

Procedure Code. -L, Munammap МаАЈІр ULLAH KHAN 

v. MUHAMMAD HAMID ULLAH KHAN 196 

———- S, 4—Partition suit—Preliminary decree 

declaring plaintiff s share—Option oj purchase given 

to certain defendants expressly—Other defendants, 
right of, to exercise option, 

А préliminary decree passed ‘in a partition suit 
declaring the plaintiff's title to a certain share of the 
property and further directing that his share should 

‘be valued and defendants Nos. 3 to b should either 
elect to purchase that ghare on that valuation or 
allow the property to be divided, merely declares the 
rights of defendants Nos. З to 5 bui does not and 
cannot take away from the other defendants the 
option of purchase given to them by section 4 of the 
Partition Act. Such an option can be properly 
exercised after the preliminary decree and even while 
the final decree is the subject of appeal inan Appel- 
late Court. (C Krropr Narain Basu v. MPRINALINI 
Dası, (192?) A. I. R. (О) 129 7 
Penal Code (Act XLV of 1860),s. 21 

(elg hth )— Public servant”—Madras|City Police 

Act ( III of 1888), s. 53—8. P. О. A. Agent appointed 

as Police Officer, if a public servant, 

An agent of the "Society for the lrevention of 
Cruelty to Animals" appointed in respect of offences 


under section 58 of the Madras City Police Ао, 


III pf 1888, as a member gf the City Police Force 
is an officer of Government and q “public servant" 
within the definition of sectiorf 21 (eighth) of the 
Indian Penal Code. WI Nararasa PILLAI, In ve, 16 
D. W 794; “28° OR. L, J, #46; 31 M. L, T, 309; pr 
"M, W- 7. 651; (1928) A. I R. (M.) 188 46 
ss, 21 (eighth), 176, 189— 

—Village OhauMidar, whether public servant— 
' Charge and trial under з. 189—Conwviction altered 

on appeal to one under s. 176, legality of. 

A Village @haukidar is not an officer of Govern- 
ment, and is not, therefore, a ‘public servant’ within 
the meaning of section,2L, (eighth) of the Pens Code. 
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‘The conviction of a person tried for an offence 
under section 189 of the Penal Code and not called 
upon inthe Trial Court to answer a charge under 
section 176 of that Code cannot be altered on 
‘appeal to a conviction under the latter section, inas- 
much as fi) the offence under section 176 is one of 
a differqnt nature from the offence under section 159 
and is constituted by an entirely different set of 
facts, and (14) a prosecution for an offence under 
section 176 requires sanction under section 195, 
Criminal Procedure Code, while such sanction is not 
necessary for & prosecution for an offence under 
section 189. L Arsan Mar v. EMPEROR, 23 OR L. J. 
709; 8 L, 440; (1923) A, I R. (L.) 260 437 


ss. 21 (ninth, 116, I61—sw. 

Inspector of Police belonging to Finger Print Bureau 

—Public servant—Bribe, 

A Sub-Inspector of Police belonging to the Finger 
Print Bureau and in the service and pay of Go¥ern. 
ment, is a public servant within the meaning of 
section 21 (ninth), Indian Penal Code, even if he is not 
performing the ordinary duties of a Police Officer. 
It isa part of the duties of such officer to givo 
evidence in Court, 

A person who offers a bribe to an expert 
the Finger Print Bureau in order to phus 
expert to show favour to a particular party in giving 
evidence before a Court, is guilty of an offence 
under section 161 read with section 118 of the Penal 
Code. Ё. KARAM CHAND v. EMPEROR, 23 Ox. L. J, 


717 445 


S, 27-—Unlicensed arm in possessi 
servant Master, liability of. оа 
An unlicensed pistol was found іп the sho 

C who had been absent from his place for us 

days, leaving the shop in charge of his servant Н. 

There was nothing to show thatthe pistol was n 

sort of article that one could reasonably expect to 

be for sale in that shop. Both the master and the 
servant were convioted under the Arms Act, the 

Magistrate holding that the pistol being found in the 

род of the Portant must be deemed to have 
eea in possession of the master d ion 2 

of the Penal Code : Ка 

Held, that it was поб proved in this case that the 
possession of Н. was on account of О, and that 
therefore, the conviction of the latter could not be 
upheld. А Сннотвү v Emperor, 20 А. L. J. 858: 
as um l ;^ 729; (1922) A. I. В. (А.) 33; 90, ФАТ 
ss. 115, 120~B, 302—nvidences® pi 
* (I of 1872), s. 114 #1. (b), 188—Conspiracy to 

диет дорес CC Oortoboration: 

e evidence of an approver, if beli i 
sufficient foundation жуа to repose ae 
tion, but in practice the Courts ex majori cautela 
insist upon corroboration of an approver's statement, 
in material particulars. 

The only corroboration of an approver's statement 
іп a oase in which the acoused were charged with 
conspiracy to murder, was that shortly after the 
alleged date of the conspiracy the accused helped 
the approver in obtaining murderous weapons ; 

Held, that this was suflicient corroboration to 
‘satisfy the requirements of the law. LL Tora SINGER 
v EMPEROR, 28 Cn. L. J. 784 
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S. 120- B— Conspiracy — Abetment by way 
of conspiracy — Sanction—Form of charge—Joinder 
of charges, legality of. 

The fact that an accused might have been charged 
with an offence for the prosecution of which the 
sanction of the Government is required із no reason 
why he should not be charged with and tried for 
offences in respect of which no sanction is fequired. 

Since the addition of section 120 B to the Indian 
Penal Code, conspiracy has become a substantive 
offence. Therefore, where an accused is charged with 
the offence of conspiracy to oheat.and the acts of 
cheating referred to in. the charge are not charged 
as offences but are set out as acts done in pursuance 
of the conspiracy itis open to the prosecution. to 

prove such acts in order that from them the exist. 

ence of the conspiracy might be inferred 16 may 
not be necessary to set out these details in the 
charge ‘but their addition would not make the charge 
bati for misjoinder- 

Once a charge of conspiracy is framed anything 
done in pursuance of the conspiracy can be tried at 
the trial for conspiracy. 

Thereis not the same objection to the joinder of 
a number of charges in a conspiracy trial that there 
might be in other cases sinde, even if the accused 
had not been charged, the offences alleged to have 
been committed in pursuance of the conspiracy could 
have been proved to support the charge of conspiracy. 
This being во, there із по irregularity ог an improp- 
er exercise of discretion in putting in the form of 
charges the specific acts specially relied on against 
each individual accused to show that they joined in 
the conspiracy. С ABDUL SALIM v. EMPEROR, 85 О. 
L. J, 279; 26 0. W. М. 690; (1922) A. I. B. (0.) 107; 
49 C. 573; 23 Cr. L J. 657 145 


S. 147—Assauli—Unlawful — assembly— 

Common object. 

If five or more persons go to a place and some 
of them assault а person there, the presumption is 
that the assault was committed in prosecation of the 
common object of assaulting that person. 

Assuming that assauls was not the original 
common object, it mist be presumed that it was 
formed at the time the assault was committed. М 
BIRIQBHUKAN о, JANRAO, 28 Ов І, J. 745: (1923) A. T. 
Е. (М) 1C0 , 633 


- SS. 182, 211, 500—Complaint charg- 
ing offence under з. 211 —Oonvietion under в -E00, 
whether legal—Defamation of subordinate official — 
Official, superior, complaint -made by, whether 
acceptable—‘‘Falsely charges,” in a, 211, meaningeof 
— Offence under s. 182—Burden of proof—Prosecu- 
tion, duty of. 

Where a complaint clearly charges an offence 

' under section 211, Penal Code, a conviction under seo- 

tion 600, Indian Penal Code, is illegal. 

А complaint of an offence under section 500, 
Penal Code, made not by the person aggrieved but My 
his official superior cannot be accepted inasmuch as 
such acceptance would defeat the object of section 198, 
Criminal Procedure Code. i 

The words “falsely charges" in section 21), 
Penal Code, must be restricted to а charge made to 
some personin authority, thatis to say, to seme 
person who is in a position to get the offender 
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punished. The charge must be embodied either in 
a complaint to a Magistrate or im а report of a 
cognizable offence to a Police Officer, 

The fact that the,information given by him is 
shown to be false does not cast upon the party who 
is charged with an offence under section 182, Penal 
Code, the burden of showing that when he made it 
he believed it to be trae. The prosecution must 
make out that the circumstances were such that 
the only reasonable inference was that he must have 
known or believed it to be false, © Gaya BARHAIv, 
Емривов, 9 О, L. J. 342; 4 U. P. L, В. (0.) 81; E 
A. L R. (0) 4; 23 Ок, L. J. 641; 26 О, О. 44 8 


-—— — Sa 1 93—Perjury— Witness correcting him- 
self, whether predicates intention to give false 
evidence. 

It is open to a witness to correct himself on second 
thought, or on being reminded of any fact which 
might have escaped his memory, and the subsequent 
correction or retraction by a witness of his statement 
in the same deposition does not necessarily predicate 
the existence ofan intention to give false evidence 
with regard to the statement so corrected or 
retracted, if the correction or retraction can be 
otherwise satisfactorily explained, 

Depositions of witnesses which contain corrections 
or explanations of what has been said in examination- 
in-chief are, prima facie, ineufficient upon which 
tofound a charge of perjury О Wmirrrax *w. 
Емрввов, 25 O.O 189; (1922) А.І. R. (O.) 198; 23 
Ox. L. J. 652 92 


* Sa 24 I—Joint trial of two persons for. 
passing counterfeit coins to three persons on three 
different occasions, legality of, 

The joint trial of two persons for offences 
under section 241 of the Indian Penal Code for 
passing counterfeit coins on three different occa- 
sions on the same day to fhree different persons does 
not contravene the provisions of either section 234 - 
or section 239 of the Criminal Procedure Code. М 
KovaaaNTI, In re, 16 L.. W, 831; 28 Ов, L.J. 719; . 
(1922) M. W. N, 8:0; 41 M. L. J, 130; (1928) A. I. B. 
(М) 181 447 





S. 294 A —“Keeping office for purpose оў . 
drawing lottery" — Actual drawing not necessary, 
Anoffence under section 294 А of the Penal Code 

is made out when it is shown that the accused kept 

an office where he carried on the necessary prelimi. 
nary work for running a lottery and received the 
lottery moneys*ard which he held out to the public 
as the place where the loftery would tinally be drawn, 
М Ramaswamt MUDALIAR v, EMPEROR, 16 L- W, 757; 
(1923) A. I. R. (М) 187; 23 Cn. L. J. 688; 44 М.Т, J. 


595 272 
- SS. ЗСО, °304—Difference between two 
parts of sectio 306— Exdeptions in а. 800, recognition 





of. 
° Obiter —(i). The differynce between thé two parts 
*of seotion 804, Penal Code, is that. under the 
first part the crime of murder is first estáblffhód*and. 
the accused is then given the banefi& of one of the 
Exceptions in section 300,4while under the second 
part the crime of murder is never established at all. 
(ii). The general principle of law is that the 
&coused may benefit by the prosecution evidence 
and there may be cages in which the recognition of 
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the Exception#in section 800, Penal Code, may procede 
the attempt to prove other facts. Pesh Мв Aram 
v. EMPEROR, 73 Ов. L. J 726 454 
—— — $. 302-—Murder — Common intention— 

Several persons causing death with deadly weapons, 

Where four persons armed with deadly weapons 
pursue a fifth, set upon him and kill him, it must be 
held that their common intention was to cause his 
death or to cause such bodily injury as was likely 
to cause death.' In such a case all those who take 

art inthe murderous assault are guilty of murder. 
L Buac SINGH v. EMPEROR, 28 Ов, L, J. 2L 449 


т S, 2 02— Murder-—Knowledge : 

A man who deliberately strikes & blow with a 
weapon, such as a takwa, on the head of another who 
is held in position, so that he can make ho mistake 
as to what he is doing, must know that his act is so 
imminently dangerous that it must in all probability: 
cause death, and the circumstances are aggravated 
when the murderer is not one of those taking part 
in the original quarrel.. Li BANTU v. EMPEROR, 28 
Св. L, J. 711; (1928) A. I. В. (L.) 68 439 


— S. €63—Kidnapping from lawful guardian- 
ship—Intention —Minor running away of hw own 
'accord—Liability of person giving refuge—Minor 
induced by grown up person to leave guardian— 

* Offencé. 2 
Interftion is not a necessary ingredient of the 

offence under section 76’, Indian Penal Code, but it 

is material with regard to the sentence. 

Where a minor runsaway from lawful guardian- 
ship, the person with whom he takes refuge is not 
“taking him" within the. meaning of section 168, 
Indian Penal Code, and:the Jaw does not oblige him 
to return the minor to lawful guardianship But if 
в grown up person induce’ a.minor to accompany, 
him to a place without the consent of the minor's 
guardian and the guardian is thereby deprived for a 
period of the lawful guardianship of the minor it is 
immaterial that the grown up person had no guilty 
intention. Pesh JAFAR SHAN v. EMPEROR, 23 CR. 


L. J, 716 444 


S. 406. See Criminar§Procepvhe Cope 

' Act, 1895, ss, 179 AND 181 : 631 

S. 420—Cheating, charge of—Factè neces. 
sary to establish. 

In order to establieh an offence under section 420 
of the Penal Code, it ig necessary to show that 
deception, has been practised, and that by that 
deception a person has been fraudulently or dis- 
honestly induced to part with property, О Monan, 
v. EXPEROR, 8 О. L. J. 583; 28 Ов. L. J. 664 152 
= SS. 425, 430—AMischje| —Necessary. ins 

gredients of offence—Wrongf loss, what is. 

To bring a case within section 4:0 of the Penal 
Code, it is necessary to e&tablish, in the first instance, 
thatthe agoused’s act amounted to mischief, and in 
order to constitute an act an act of mischief, it is’ 
necessary, under s@ctiop 426 of the Penal Code, to 
‘show that in doing the act he had an intention to 
cause, or knew that he. was likely. tocause wrong. 
ful loss or damage to any person. Further, it must’ 
be shown that the loss was wrongful, that is to 
вау, that the act ampupted to an infringement of' 
some right xesting in the person.to whom the 1085: 
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was caused. Wi Buppa Repi, In re, 98 Om, L.J. 
655; 16 L. W. 793; 31 M. L, T. 421; (1922) M. W. N. 
889, (1928) A. I. Е. (M.) 141; 44 M. L. 1, 231 95 
———— S. 447—Criminal trespass—Land in pos. 
. session of tenant—Oomplaint by landlord, 

Wher@a person enters upon property in the 
possession of a tenant with intent to commit an 
offence or to intimidate, insult or annoy that tenant, 
he is guilty of the offence of criminal trespass, and 
a complaint by the landlord is sufficient to set the 
law in motion just аз much as a complaint by the 
tenánt. L Faxre Cuanp v. Farin, 23 Ов, L. J. 699 

379 

S. 484 — Forgerye- False kabin-nama eze- 

~ cuted by Muhammadan—Intention to make claim 
to woman’s propertg—'Folse document,’ 

If a Muhammadan with the intention of making 
a claim to а woman's property alleges marriage ‘with 
her and to support his claim executes a false kabin- 





‚пата in her favour, the document is not а “false 


document” within the definition contained in section 
464, Penal Code. © GuNJAR MOHAMMAD t. SHURUZ 
Aur, 28 Cx. L. J. 728 451 
SS. 465, 468. Jee Cmnuwan Pro- 
CEDURE OODE, AOT, 1898, s, 234 

S. 498—EHnticing away married woman— 

Offence, what constitutes. 

To constitute an offence under section 498 of the 
Penal Code, it is not necessary that the woman 
should -be physically restrained or that she be 
actively prevented from the exercise of her free 
will or action. The gravamen of the offence con- 
sists in depriving the husband of his proper control 
over his wife for the purposes specified in section 
498, and: à detention occasioning such deprivation 
may be brought about by means other than more 
physical constraint, e.g., even by the influence of 
allurements and persuasions, L RAvr RAM v. EMPEROR, 
23 CR, L. J. 730; (1923) A. I. В. (L) 45 458 
5. 499, -Excep. (9; — Defamatory 
statement, when protected—Complainant, whether 

entitled to privilege, 

Exception (9) to section 409 of the Penal Code 
only affords protection when a defamatory statement 
is made in good faith for the protectione of othe 
interests of the person making it, or of any other 
person, or for the public good. 

-The protection whioh may be given upon principles 
of public policy to a witness cannot be given to a 











. complainant who, when asked by the Magistrate to 


&tate his grievance deliberately makes a defamatory 

statement without the slightest -justification. 8 

DiNSHA:I EDALJI KABEABIA v. JEHANGIR Oowaasi 

Мівтвл, 24 Box. L. В. 400; (1922) A. I. R, (B.) 881: 23 

Ок, L. J. 654 94 

Place of suIng — Declaratory suit in respect of 
immoveable property —Forum, 

• A suit for a declaratory deoree in respect of 
immoveable property *if capable of valuation, must 
be filed in the Court where a suit for possession of 
the property would lie, О Kamra-Srroman PRASAD 
Sinag v. Gaya Din, 25 О. О, 184; (192:) A. T. R. ©] 

Bieaders-— Duties towards client and М. 

fessional misconduct—Concerted movement to boycott 

. 7 Court—Grievance against Court~Proper course of 

action, e ` n 
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Pleaders—conold. 


Pleaders have duties,and obligations to their clients 
inrespect of suits and matters entrusted to them, 
which are pending in a Ocurt of justice, It is 
further their duty to co-operate with the Court in 
the orderly and pure administration of justice. A 
deliberate abstention from attending a pgrticular 
Court, and taking part in a concerted movement to 
‘boycott that Court, is a course of conduct which 
cannot be justified or tolerated. If the Pleaders 
think they have а justcause of complaint against 
the presiding officer of a subordinate Court, they 
have two courses open to them: to make a represen- 
tation to the District Judge or to the High Court. 
They should not adopt the high-handed and unjusti- 
fiable course .of boycotting that officer’s Court, 
Е®мрквов v. TARINI Monan BaparI, 26 С. W. N. 580; 
35 О. L. J. 403; (1923) A, I. R. (О,) 212 209 
PleadingS—Lasement claimed on basis оў. pre- 

scription -Customary easement, setting up of, tn 
` appeal— Appellate Court, powers of. 

What may suffice to establish a customary ease- 
ment may be wholly insufficient to establish an ease- 
ment by prescription and vice versa. The two rights 
are different although the result may be the same. 

Where a plaintiff claims an easement by prescrip- 
tion an Appellate Ccurt has no jurisdiction to treat 
the case as one in which a customary easement is 
claimed. L Siva Ram-v. GuANNO 528 
Inconsistent claims—Hasement and owner- 

ship—Parties—Easement, obstruction. of—Necessary 

parties—Hasement—Immemorial user—Grant, infer- 
ence of. | 

A claim of ownership and aright of easement can 
only be advanced in the alternative, 

As a general rule where a person olaims a right of 
easementona servient tenement, all the owners of 
the serviont tenement ought to be made parties, as 
any, decree in-the absence of a necessary party 
declaring в right of easement woüld be infructuous, 
However, if any of the owners is nob made a party, 
the suit would not be dispossessed on the ground 
of want of necessary parties, if the excluded 
person took no, part in obstructing the plaintiff's 
right. 
pe inference of grant, may legitimately be made 
from immemorial user., C AMRITANATH BISWAS v. 
JogENDEA CHANDRA 183 
- Plea of absence of legal necessity—Specific 








issue. 

‘A plaintiff advancing the, plea of absence of legal 
necessity for a mortgage, is entitled, to a specific 
isgue on the point, N Purnia v. Bonia, (1928) A. Le 
В. !N.) 28 i 569 
Two, alternative reliefs claimed—Plaintiff, 

whether entitled to claim one in preference to other., 

Where two reliefs are claimed ,in the alternative 
and one of them is granted, the plaintiff is not 
entitled to say that he does not want that alternative 
relief granted to him, © ё&клзорріх v. AnnuL* 
JOBBAR 504 
Possession, proof of—Payment of , revenue— 

Realisation of rent—Act of ownership. | 

Payment of revenue may or may not be.according 
io circumstances, but realization of rent from tenants 
of a patti in a village is, ап act of ownership and, % 
evidence of possession. M Raguuras v. MS 


(1928) A, I. R. (N.) 95 
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› suit for—Plaintiff without title or possessibn, 
4f can maintain suit. 

Whether the defendant in a suit to recover pos- 
session of land has or has not a good title’ to the 
land, the plaintiff, if he is himself without title or 
possession, gannot support the suit. © MONMOHINI 
Das GUPTA v, BASANTA KUMAR Das GUPTA, 36 C. L. J 
190; (1922) A. I. В. (0) 458 753. 


Pre~emption—Mortgagee pre-emptor accepting 
mortgage-money from vendee— Acquiescence — Waiver. 
The conduot of a mortgagee with the right to pre- 

empt in accepting the money due on his mortgage 

from the vendee of the mortgaged property does not 
amount to acquiescence in the sale or waiver of ` 
his,righb to preempt. L Kansui RAM v, Baer гам 

` 648 


-——— Partial pre-emption, whether allowable— 
Suit to pre-empt doubtful title, maintainability of. 
A person cannot sue for pre-emption in respect 

of a portion of a property on payment of a propor- 

tionate part of the purchase-money. 
Where a suit is brought to enforce pre-emption in 


. respect of aclaim to what is really a doubtful title 


it cannot be entertained. О Basu Lan v. ALI 
Aumap Kuan, 90.L J. 317; 4U. P. L. R, (0.) 735 
25 О. О. 258; (1922) A. I. В. (0.) 223 110 


, right of, oreation of. See CONSTRUCTION of 
DOCUMENTS 4 * 7 
y right of, nature of. 

Obiter.—The right of pre-emption is nob a right of . 
re-purchase, but is simply & right of substitution 
entitling the pre-emptor by reason of a legal incident 
to which the sale itself was subject, to stand in the 
shoes of the vendee in respect of all the rights and 
obligations arising from the sale under which he has 
derived his title. L SHER @owammap v. AHMAD Бар 

: 50 
— ——— Sale during pendency of suit to person having 
superior right, effect of—Possession, delivery of— 

Recital in deed, effect of—Punjab Pre-emption Act 

(І of 1913), s. 80. 

A pre-emptor may pay to the vendee a higher 
price fow the property sold than the latter has. 
paid for it, in order to avoid the . uncertainty, 
trouble and expense of litigation, and if he settles 
privately with the purchaser in this way, instead 
of bringing a suit, it cannot be said that he has 
not obtained the* property in the exercise of his 
right of pre-emption. . 

Where during the pendency of a suit for pre- 
emption but before the expiry: of the period of 
fimitation, a third person having a superior right 
of pre-emption to that bf the plaintiff, obtains ‘the 
property from tif vendee ‘in the exercise of his 
right of pre-emption, the plaintiff's suit is liable to 
be defeated. А . 

*A formal recitalas to the delivery of possession 
of the property sold which is to be Зо tn: 
nearly every sale-deed, is a vexy weak piece of 
evidence even between the§ parties to the deed,. 
pubas against a third party it is ng evidence: at 








А pre-emptor does not claim through , or under 
either the vendor or the vendee; his right is a 
right to, be „substituted, for thé vendee, , А. recital, 
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н | уе е M 
„În the sale-déed, therefore, is no evidence as 
against. him. , L Онлвалм Sin@u'v. KIRPAL SiNGH, 
(1923y А.І. B. (n)81 NO 


—--—- Vendee, Hindu—Muhammadan Law ‘of 
pre-emption, applicability of. * 
The Muhammadan Law of pre-emption applies 

even where tho vendee is a Hindu. Pat 

ACHUTANANDA v. Вікі Brat, .1 Pat, 678; (1922) A. T. 

В. (Par) 60); 4 P. L. T. 277 ` 666 


— decree—Fuilure to deposit full amount 
of decree, effect of. NA 7 
- Plüintiff obtained в decree for pre-emption on 
payment of a certain sum, He was also awarded 
‚ his costs. Не paid in the sum .mentioned in the 
decree less the amount of the costs awarded to him. 
On appeal the amount of the price was raised by 
compromise and the decree expressly declared that 
the parties were to bear their own costs in both 
Courts. Plaintiff paid. the amount by which the 
price mentioned in the decree of the Trial Court had 
been raised, but he failed to pay in the amount of 
costs deducted by him in the lower Court : f 
'' Held, that the decree had not been sufficiently 
complied with and plaintiff’s suit must, therefore, 
stand. dismissed. ТвнАВ SINGH v. тындан is 
Prescription—<Acquisttion of status of tenant 
, by lapse of time. | 
A prescriptive title to the status ofa tenant can 
be'acquired by lapse of time. С Saryrnpra NATH 
BANERJEE v. KRISHNASAKHA Kan, 35 О. U.7. 18Р; 
(1922) А.Т. В. (О) 98 ` 7 
Presidency Towns Insolvency Act 
‘II of 1509), SS. 2 (е), I7. See Hiwpv 
Law—-MITAKSHARA 486 


Ss: 52 (2) (C)—Insolvent's property— 
Equity of redemption, ewhether "goods" —" Goods," 
ек of. . Р 

An eqhity of-redemption is not ‘goods’ within the 
. meaning of section 62 (2) (c) of the Presidency Towns 
Insolvency Act. “Goods” must be actual, tangible, 
concrete things, not in tangible such as an equity of 
redemption, ‚ЇЙ OFFICIAL AssiGNEE oF MADRAS v. 
VELLI APPA CHETIY, 14 L. W. 715; 42 M. L.J. 156; 
“45 M. 238; (1922) А.І. В. (M.) 144 • 968 


Privy Council—Appeal, criminal, whether ènter- 
' tainable. 








The King in Oouncil is not а Court of Criminal. 


Appeal; the power in the Soverfign io entertain 
appeals in criminal mattétsis' only exercised when 
there has been,a groer denial of the. principles 
of natural, justice? Р C Murvea Gounpan v. 
EMPEROR, 14 L. W. 558; ep W: №. А7; 35 M. L. T? 
J80: ( 922) A. I. R. (P. О) 6S; 1 P. L. R. 81 631 


Probate and Admihistration Act 
` (V cf 1881), S. 3 —Сойіси. e 

* Where, subsequent tf the execution of a Will, the 
iesietap @executes з further document giving 
directions to the trustees appointed by his Will, the 
latter document is a cgdicil within the meaning of 
‘section З of the Probate and Administration -Act, 
even though i makes no reference to the Will. N 
RaMDULARI @! BisHEsHwAR Dayar, 18 N. L. К. 148: 
(1928) А.І, В. (N.) 105 4 876 


GENERAL INDEX, 


1073 


Probate and Administration Act 
—concld. 





S. 90 (3), disposal of property in con- 
travention of — Voidability, 

A disposal of property by an administrator in 
contravention of section 90 (3: of the Probate and 
Administration Act is only voidable and not void, 
C Jnanuypra Матн Sines Roy v. SHonASHI CHARAN 
MITRA, (1022) A. Т. R. (0.) 28; 49 C. 626 759 


Procedure—Appeal, second—ePoint — empressly 
‘ abandoned, if can be taken in second appeal, 

In second appeal an appellant ought not tobo 
allowed to take a .point which was expressly aban- 
doned in the Court below. С Janu Goran KUNDU v, 
GOPAL CHANDRA NANDI 


Property—Property ffund—Finder entitled , in 
absence of lawful claimant. 

When a person finds property and makes ib over 
to the Police and no owner is forthcoming, ‘although 
‘advertised for, the property or its value, if it has 
been sold, should be restored to the finder. B 
Inve MARUTI BAPUJI Sonar, 24 Bow. L. R. 707; 
(1922) A I. R. (B) 210; 28 OR. L. J. 656 96 


Provincial Insolvency Act (Ill of 
1907), S. 16 (2) (a), 20 (di—Ojiciai 
Receiver, suit by, without leave of Court, maintain- 
ability of—“As hereinafter provided," meaning of. 
The mere fact thata Receiver, under the Provin- 

cial Insolvency Act, has not obtained the leave of 

the. Court, under section 20 (d) ofthe Act, to 
institute a suit, is not fatal to the suit as the 
obtaining of such leave is a matter between the 

Receiver andthe Insolvency Court whose officer he 

is and is nota valid defence to the suit which а 

defendant can raise. 

The expression “as hereinafter provided" in 
section 16 :2) (а\ іп the Provincial Insolvency Act 
- qualifies the word “Receiver” and not the word 
“vest.” ў 

Рег Ramesam, J,—Àn Official Receiver who pro- 
secutes a suit without the leave of the Court cannot, 
in case he loses it, charge the costs of suit on the 
Insolvent/'s estate М Orricran RECRIVER ОР 
COIMBATORE v. KANGA, l4 L. W, 655; (1921) M. W. N. 
858; 42 M, L. J. 53; 30 M. L. T, 152; (1922) A. I. R. 
(M) 50; 45 M. 167 | М Bg 
S. 37—Application to annul transfer — 

Limitation —Limitation Act (IX of 1508), Sch. I, 

Art. 181, application of. 

The status of an Official Receiver is that of an 
officer of the Court. 

An Official Receiver can make an application 
‘requesting the Court to take acticn under section 
87 of the Provincial Insolvency Act, 1907, at any 
time during the pendency of the insolvency pro- 
ceedings. 

Obiter —Assumiog that Art. 181 of Schedule I 
to the Limitation Act is applicable to such an appli- 
, cation, the right to move in the matter accrues to. 
the Receiver from da to day as long as the pro- 
ceedings continne,. L PixTui МАТН v. BASHESHAR 
Nati 





— 





S. 37—Oreditor purchasing property—Con- 
sideration old debt— Applicability of s. #7. 

“elfa creditor purchases the property of an insol. 

vent in liew of the balance ofthe account due to 


‚ млр, (1928) А. L В. (L.) 38:5 L. Li. J. 91 
— Art. 35 dii)—Suit to recover? 


4 


p AOA on | 
Provincial Insolvency Act, 1907— 
солой, 1 : 


him, the trinsaction, falls under section 37 of the 
Provincial Insolvency Act. ° N VITHAL v", Goat, 
(1922) А.Т. В. (N.) 260 > 556 
Provincial Insolvency Act (V of 

1920), S. IO (2)—Applicant bound togstablish 

а prima facie case. | ` i 
' A debtor is not entitled to-be adjudged an imsol- 
vent without establishing to the satisfaction of the 
Court that the' conditions specified in section 10 
(1) of the Insolvency Act have been fulfilled, The 
Court has to investigate, and it can only investigate, 
such matters on such materials as are placed before 
it by the party making the application for adjudica- 
tion of insolvency, and if it is not satisfied on those 
materials as to the fulfilment, of the conditions of 
section 10 (1), it can reject the petition Pat 
GosaaIx GoBiND Prasad Gin ~v. KisHUN DALL 
Юнокнт 

- S. 37 —Alienation disallowed by Insolvency 

Court—Alienee, whether can sue to establish his right. 

When an Insolvency Court has, under section 37 
of the Provincial Insolvency Act, annulled an aliena- 
tion by aninsolvent on the ground that it is fraudu- 
lent, that section ond the right of appeal given 
from orders thereunder by implication, deprive the 
alienee of his right to maintain a suit to establish 
his right to the property alienated under the Common 
Law. L Artan BAkmsH v, Кавы Вакиѕн, (1922) 
А.1. В. (1) 214 . * e 752 
Provincial Small Cause Courts Act 

(IX of 1887), S. 17—Ex parte decree, setting 

aside of, without security. or deposit, legality of. 

The provisions of section 17 (1) of the Provincial 
Small Cause Courts Act are mandatory and unless 
they are complied with an order setting aside an 
ex parte decree isillegal. i : i 

Where neither security for the decree amount is 
given; nor the full amount of the decree deposited 
in Court at anytime, an order setting aside an ew 
parte decree is ultra vires and must be set aside. M 
PERLA VENKATAKRISHNAMA 4, BOLISETII VENKAT- 
RATNAMA, 16 L. W. 606; (1923) A І. Е. (M) 88; 31 
M.LT.320  - 178 

— S. 25—Order staying proceedings— 
.' Éevision.. See Отуп PROCEDURE Cops, 1909, вв 10, 


` 15 х À 111 

Sch. П, Art. 35 (i)—8Swt Jor 
. damages for obstructing irrigation from weli, nature 

of. А 

~ A suit for damages on the allegation that the 
plaintiff was prevented from irrigating his fields 
from a certain well under circumstances which 
amounted to the offence of mischief, falls within the 
purview of Art, 85 (й) of Schedule, IL to the Pro. 
vincial Small Cause Courts Act and is not cognis- 


able by a Small Cause Court. L Onassu v. Munan- 
283 














damages for obstructing right of irrigation, nature 
' of —Appeal, second. : 

А suit to recover damages from the defendants on 
the allegation that they prevented the plaintiff from 
itrigating his fields from a certain well under 
circumstances ‘which amounted to the offence $ 
mischief falla within the purview of Art. 85 (ti) o 


Schedule II to the Provincial Small Cause Courts 
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Provincial Smal? Cause Courts Act, 
1887—conolfl. А ai 


Act, and is not cognisable by a Smalt Cause Oonrt: 
А second appeal is, therefore, competent. in: such a 
case. L OHasJU v. QuTAB Diy, (1923) A. I.R. (LY 
89; 5 L. L, J. 02 S 330 
— ——- Sch. П, Art. 35 (ii) - Suit to recover 

share of offerings at temple, nature of. E 
'-A guib to recover the,value of a share of. certain 
offerings made at a temple and also the valué 
of certain moveables ‘alleged to belong exclu- 
sively to the plaintiff as Muhant of the temple does 
not come within the exemption contemplated by . the 
second clause of Art. 85 of Schedule ПІ, to the. 
Small Cause.Courts Act and is, therefore, cognisable 
by a Small Cause Court. L вгу бив v. KHAZAN, 
Gir : ' ‚ 275 
Art. 35 (№) От Procedure 

Qode (Act V of 1908), s. 102— Evidence Act. (I of 

1872), s, 116—Suit by holder of monopoly for 
, damages against previous holder, nature of — Appeal, 

second—Estoppel—Defendant, whether can plead 

invalidity of monopoly, soe Sj 

Plaintiff sued defendants for damages on the’ 
allegation that he was under a village custom the 
purchaser from the village panchayat of the sole right 
of weighing goods that entered the village during a 
particular year, and that-the'defendants.who were 
the purchasers of the right for the previous year 
had continued the exercise of the right after thé 
expiry of that year. The Munsif decreed the suit; 
but the Senior ‘Sub-Judge dismissed it on appeal .on 
the ground that the custom set up by the plaintiff 


was unreasonable: ИН 
Held, (1) that ihe suit did nob fallo within the 
purview of Art. B5 (h) of Schedule. II of.. the 








; Provincial Small Cause Courts Act, and was cognis- 


able by & Small Cause Court; 

12) that a second appefl was, therefore, barred 
under the provisions of section 102 of the Civil Pro- 
cedure Code ; + ' 

(3) that the defendants were not estopped from: 
questioning the validity of the custom by the mere 
fact that under it they had themselves purchased for 
the previous year the right which the plaintiff sought 
to enfores. L Ramsi Das v., Jal GOPAL, (1928) A. T. 
В. (1..) 24% З 431 
Public Demands Recovery Act 

(Ben. Act I of 1895), s. 3i—“And 

also in some conspicuous part of the land," meaning 

of—Notice, serfice of, effected by affiming copy to 

outer door of house, wheter sufficient, Sis d 

The expression “and also in some conspicuous part 
of the land" in section 31 of.the Bengal Public 
‘Demands Recovery Act refers only to cases in which 
the service is effected My fixing copy in some eon- 
spicuous place in “thes office*of the Certificate Officer 
and not to саев іп which the notice is served by 
fixing a copy on the outeregoor of the house ip 
which the judgment-debtor ordinarily dwells or 
carries on business. , Oo Gee. 

Where a, persori to be served with notice is tem. 
porarily absent from his hote, and service cannot, 
be effected on any such member of his family, tho 
axing of a copy of the notice to the "guter door of 
his residential bouse’ ів ‘sufficient notice. Pat 
Bent Ray v. Bapur BacHa KUER, I Paty 278; (1922) 
A. I. В. (Pat) 646; 1 P. D. В; 186 . 700° 


Panjab Courts АсСЕ-(Ш of 1914), 


E 


- * ease Second. appeal. whether 
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Public pathway—Suit for declaration and 


injunction—Special-damage, proof vf, if necessary — 
Advocate- Gemerul's consent, if essential—Civil’ Pro- 
" -cedure Ood€ (Act V- of- 1908), s, 92, 0. I, т.8— 
- ‘Limitation Act (IX. of 1908), Sch: I, Art. 144. . 
т A suit for a declaration that.a pathway is a 
‘village pathway and’ for a niandatory injunction on 


‘the defendant to remove certain obstrncticns on , 


the pathway can. proceed without proof of spécial 
‘damage. > Ж: ' И 
r Where the plaint іп. such.a suit seta out that the 
«way is a. public way andthe plaintiff seeks relief 
‘for himself and his fellow villagers, the suit is one to 
"which O T, r Sof the Code of Civil Procedure is 
&ppropriate and if the Court's permission is obtained 


"under that rule, recourse to the Advocate-General. 


under section 92 of the Code is попесеввагу. M 
» Art. 144 of Soh. I to the Limitation Act 
‘applies to suits such as the above. © НАВІЗН 


. - OHANDRA Sana v, Pran .Матн Onaxraverty, 25 О, 


W, N 587 910 


_ Public servant-—s. P. C. A. agent appointed 
‚ “as Police Officer, if a public servant, See PENAL 

Cope, 1860, в 21 (+) 2 464 
—— Sub-Inspector of Police belonging to Finger 
Print Bureau, See’Penan Cope, 1860, ss. 21 (ix), 
“6, 11, ° , ^ f 445 
Village Chaukidar, 
‚вв. 2. (8), 176, 189 








' 


Sa Ф (3)—Question of onus involved in custom 
competent without 
+ certificate ——Üertificate ‘refused by District Judge— 
‘High. Court, interference by... ^ à 
' Where.in а custom case a question of onus is 
‘involved, a second appeal is not'competent. without 
“a. certificate, under, seotion^41 (3) of the Punjab 
~ Courts Act. ` us И Ds 
' » The. High Court will. &ob interfere with the 


refusal by a District Judge-to grant a certificate ọn- 


* the ground that he did not consider that the require- 
“ments of ‘section 41 (3) of the Punjab Courts Act 
` were fulfilled Suna v. JALAL, ? L, L. J. 479 392 
= Punjab. Courts Act (Vi of 1918), 
© SÉ (3)—Cuatom well-known and undisputed — 
Secend appeal —Certificate, «f necessary., ө, 
"Where the custom: relied on is well-known and 
there is no dispute between the parties as to its 
' existence and no issue has been framed by the Trial 
: Court: about ` it,.a certificate is not necessary 
* under section 4! (3) of Act Vi of 1948 to enable a 
party to prefer a second dppoal,-but the High Court 
may remand the case for an enquiry, if it considers 
that-tLere is a question as to the existence of the 
. eustom:in the case, Ё. Musa v. GUL MUHAMMAD 
Su s NA уу," „б ба 538 
SS. ФІ (3), 44—Appeale second—Custom 
‚з s-Certificate—Duty of' District Judge-—Revision. е 
z- The Legislature has jaft the granting or the 


eye 
+ 





~ withholding of a' certificate under section 41 (3) of* 
сә 
` , Appellate Court, andgso long as that Court exercises 


pem airs Act to the discretion of the lower 


` ‘the jurisdiction thus confgtred the High Court, sitting 
ав a Oourt of revision, will not interfere A cs 
:o i Atthe ваще timo a Court's order. disposing of 


sufficient to meet the requirements of such cases. It 


gae PR РАР LY 
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Bée PENAL, Cong; 1860, | 
{ ; 437 


`7 of notice. 


at. application With the single word “refused” is not , 


< jsdnoumbent on a Distritt Fudge or, the other lower. 
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Appellate Court refusing to grant a certificate , to 
indicate in its order of refusal that the requirements 
of section 4l (8). of tte Punjab Courts Act have 
-been duly borne in mind’-with reference to the 
particular case before it. L, Мов MUHAMMAD т. 
Мень Oganp 425 
` ‘Ss 44—Cwil Procedure Code (Act V of 
1998), s 115, О. XXVI, т. 4—Refusal to issue 

: interrogatories to witnesses —Reviston. 
` Anorder refusing to issue interrogatories to wit- 
nesses does not amount. to the decision of a "case" 
‘within the meaning of: section 44 of the Punjab 
Courts Act and section 115 of the Civil Procedure 
Code and is not open to revision. L, Roop OHAND v. 
Оноксн Missionary: TRUST -ÀSSOCIATION, (1923) A. I. 
`В. (L.) 282 E " 2 417 


‘Punjab Land Revenue Act (XVII of 
, 1887), S. 158 (I) (2) (xvii) —Jurisdiftion 
, 9f Civil and Revenue Courts—Partition—Suit for 
declaration as to future partition—Question of title 
— Limitation, Act (IX of 1908), Sch, I, Arts. 98, 120, 





applicability.of. 
, Plaintiffs, who were oo-sharers in the shamilat of 
, a. village, were on partition allotted a certain area of 
‚һе shamilat to which they were entitled in accord- 
: ance with their share in the joint holding. It was 
. subsequently discovered that one of the fields allotted 
to the plaintiffs had been wrongly assumed to have 
an area considerably in excess of its real arda, the 
result being that there was a shortage in the share of 
the plaintiffs. -It was also found that a certain feld 
: had been omitted from the partition altogether. The 
' plaintiffs brought a suit for a declaration that, on the 
‘latter field being partitioned,they would be entitled not 
only to an area corresponding to their share in that 
field but also to an.area sufficient to make up the 
`» deficiency in the share:allotted to them in the previous 
partition; tn ee oe ' 

Held, \1) that the plaintiffs did nob seek to undo 
anything that had been done in the previous 
partition : à 

. (2) that the suit raised a question of title ; 
'- (3) that, therefore, the suit was cognisable by a 
* Civil Court ; : m 
(4), that the, suit was purely one for a declaration 
and ‘was governed by Art. 120and not by Art, 95 of 
Schedule f to the Limitation Act г 
Art. 96 of Sch I to the Limitation Act is 
iutended to apply to those cases in which the 
:' Courts are asked to relieve parties from the conse. 

‘quences of mistakes committed by. them in. the 
^: o8urse of contractual transactions. LL Suur v, PIARA 
, RAM Ol 


Punjab Pre-emption Act (П of 
1903), S. 22—Pre-emption suit—Limitation— . 

- Physical possession under sale; ' 
" The underlying principle governing the limitation 
iñ pre-emption suits iq that, it runs from the date 
1 physical possession is, given’ under 

the sale the whole world is given notice of the 
alienation. If a registered deed is executed, cən- 
'. structive notice is given and, in the.same way, con. 
stractive notice is given by mutation. 
* Defendant was -given possession of ^s piece, of 
land on condition, that if һө sank a well -and erected 
cartain buildings~on the land and- paid apertain 
Í E » " = А 04 абаз» t 
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sum of money he would, become the owner of half 
‘the land, Some years afterwards, defendant having 
fulfilled the conditions, half the land was mutated 
in his name. Plaintiff sued to pre-empt the salo : 

Held, V1) that the defendant had never obtained 
physical possession of the land under the sale: 

.2) that, therefore, limitation began to run from 
the date of mutation under section 29 of the Punjab 
. Pre-emption Act of 1906, corresponding to section 30 
of the Aotof 1518., 1. Tora Baw v. LORINDA*BAM, 
3 L. 261; (1922) А.І, В. (0) 210 


Punjab Pre-emption Act (I of 


1913), ss. 15, 5 (b) fourthly— 
Widow, whether ‘heir, —Co-sharer—3ale of 
. ghamilat. х . 


ТА’ widow is поб an heir and is not entitled to 
pre-empt under section 16 of the Puajab Pre-einp- 
tion Act, 

The more fact that a portion of the shamilat land, 
only appertaining to а khata has been sold, cannot 
deprive a co.shnrer in tho khata of his right to 
maintain a suit for pre-emption asa co.sharer. L 
AMIR NISHAN v. Kansai RAM 
—— S, ЗО. See Pnz.uwTION 409 
s S. 30—Physical possession—Limitation. 

In pasas of pre-emption the taking of possession 
is an overt act which the law has ordained shall be 
notice to all concerned of the change of ownership. 

Where a plot of land is, at the time of salo, in the 
possession of tenants, thé vendee shail be deemed to 
have taken physical possession of it from the date 
the tenants are ousted and a suit for pre-emption 

, must be brought within one year from such date. 

A sale was complétod in February 1918. At the 
time of the sale the land ‘sold was in possession of 
tenants who were ejected by the vendee in .une 
1918. The sale-deed was-registered in September 
1918. A suit was institntedity- August 1919 to pre- 
empt the sale; 


(D 





Held, (1) that the land sold admitted of physical ` 


possession boing taken ; 
(2) that the vendee took physical possession of 
the Tand in June )918 when he ejected the tenants ; 
(4) that, therefore, the guit was barred by time 
under the provisions of section t0 of tho runjab 
Pre-emption Act, Suns RAM v. GANWA 


, Funjab Venancy Act (XVI of 1887, 
S» , за and proviso sut jor 
possession as owner or аз occupancy tenant-- J&ris- 
diction of Civil and Revenue Üourts— Procedure. 
V here a plaintiff sues in a Civil Court for recovery 

of possession of land as owner, or in the alternative 
ав occupancy tenant, thereof, and the ( ourt comes 
to the conclusion that he is not the owner of the 
land, it cunnot go on to determine the 
tion of occupanoy rights. @1t must then proceed as 
directed by the proviso to section 77 5; of the 
‘Punjab 1єпапсу Act and return the plaint for pre. 
sentation tothe Revenue Court, L MuRiD Hussain 
v. Fazan Ірані, (1922) A, I.R. (L) 276 645 


Purda-nashin lady - Turde-nashin® lady 
transuctons with— Principles ay plicable~- Persons 
oçcupying position of confidence— Absolute strangers 
~ Independent and compétent advice, what is, 


inbiAW Gasiig, — ' 


418 


qyes-, 


Pu rda-nashin lad y—coneld. 


When a Court is called upon to deal with a deed 
executed by a purda-nashin lady, it must satisfy itself 
upon the evidence, first, that the deed was actually 
executed by her ог by some person duly authorised ` 
by her, with a full understanding of what she was 
aboat to do; secondly, that she had-full knowledge of 
the nature and effect of the transaction into which 
sheis said. to have entered, and, thirdly, that she 
had independent and disinterested advica in the 
matter, These principles fall broadly into two 
groups, namely, first, cases where the person who 
seeks to hold the lady to the term of her deed is 
one who stood towards her in a fiduciary character 
or in some relation of personal confidence, and, 
secondly, Gases where the person who seeks to enforce 
the deed was an absolute stranger and dealt with 
her at arm’s length. Inthe former class of cases, ‚ 
the Court will ast with great caution and will 
presume confidence put and influence exerted; in the 
latter class of cases, the Court willrequire the con- 
fidence and influence to be proved intrinsically. The 
fairness of the bargain is the oruoinl test, 

Independent and competent advice does not mean 
independent and competent approval, but signifies 
advice removed entirely from the suspected at. 
mosphere and conveyed in the olear language of an 
independent mind free from taint of interest to the 
party acting, regarding the preoise nature and сойзе-. 
quences of the transaction, G 

The circumstances under which a purda-nashin 
woman agrees to transfer property in which she is 
interested must be carefully examined, ig order to 
ascertain that she had independent advios and that 
She lady had sufficient intelligence to understand 
the relevant and important matters, thac she did 
understand them as nr wore explained to her, that 
nothing was-concealed dhd that there was no undue 
influenoe or mispresentation. 

The Court must have regard to the intellectual 
attainments of the lady concerned and will naturally 
be disinclined to set aside the deed where she 18 
proved to have been of business habits, to have bean 
literate and to have possessed a capacity to judge 
for herself. 

The above are, however, only general principles and? - 
there is à grave risk of failure of justice, if they are 
moulded into inelastic formulas or crystallised into 
inflexible rules and treated ав of universal applica- 
tion, regardle&s of the special facts and surrounding 
circumstances of the ®oncrete: case which requires" 
adjudication к 

“t henever а porson derives a benefit under a deed, ® 
if any confidential or fiduciary relation subsista 
between the partids, the <‘ourts so far presume 
against the v&lidity of the instrument as to require 


e оте proof, varying in amount according to circum. 


stances, of the absence, of anything approaching, 
to imposition, overreaching, undue influence or uncon- 
scionuble advantage. © Niparan CuM t he оак. ^ 
JEB v. NIRUPAMA DEBI, 34 Сей. J. 663; 26 C. w. М. 
517 Р 476 · 
Railway Admin Istration—Puyment о 
gratuity to hei of deceased empluyee— Git~ Asseta 
of deceased — Money, whether rable jor debts of 
deceused. f : 
Money paid by a Hailway Administration. to fhe 
heirs of в deceased employee of thas Administration 


е К t 
e 1 
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Railway Ad ministration ~concld. 


9 


as gratuityefor approved services ia a mere gift, 
‚ though the motive for the gift lay in the meritorious 

services of the deceased, and no portion of it can be: 
treated as an asset of the déceased, so as to be liable 
for any debts due by him at his death. О Lacumnur 

Narain Kava o Umam Кл, 9 0. 1. 9. 491; 40, P. 
L. B. (0.) Ыб; (1923) A. L R. (0.) 21; 26 О. О, 58 

E 893 


r 


—Duty of Company—Wilful neglect ој Company— 
Onus of proof. . . 

In a suit brought against a Railway Company for 
the value, of goods not delivered, if the plaintiff refuses 
to admit that the consignment was covered by any 
Risk Note; the Company must prove the Risk Note, 
if they wish to take shelter behind its terms. The 
Company cannot escape liability by merely admitting 
the loss; it must give proofof the actual loss of the 
goods, the fact that they have not been delivered is 
not sufficient. After the loss has been proved, it is 
for the claimant to prove the exceptional circum: 
stances, mentioned in the Risk Note; making the Com. 
pany liable for damages, such as wilful neglect of the 
Railway servants, or theft by them. N DaAUDBHAI 
v, G. I. P. By. Co. , : 7 
Railways Act (IX of 1890), s. 77 

—Non-delivery of goods—Notice, if necessary—East 

Indian, Railway—Notice to General Trafic Manager, 

whether sufficient — Loss of goods due to wilful neglect 

of Raslway—Risk Note, Form B, whether bars suit 


for compensation—Provincial Small Cause Courts . 


"Act (IX of 1881), s. 25—Interference on technical 

point, i 

Section 77 of the Railways Aot does nob apply toa 
cage of non-delivery of goods, consequently a Railway 
Vompany is nob entitled in such a case to the notice. 
mentioned therein, е ` К 

When there has been ап assignment of the ро+гаг 
to settle claims on the pact of the Agent of a Railway 
Company in favour of the General Trafic Manager, 
a notice under section 77 of the Railways Act sent 

. фо the latter is sufficient. 

On the East Indian Railway, the General Traffic 
Manager is the person to whom the power of settling 
ell claims has зеп aigsigued and conSequently a 
notice sent to him is sufficient, 

In a case of loss of goods consigned to a Railway 
Company under Risk Note, Form 8, the “отраву 
cannot plead the note in question as freeing itfrom 
all responsibilites wien the loss of the goods in 
question is, due to the wilful negleat of the Ruilway 
Administration or theft or neglect of its secvauts.* 

тһе’ Risk Note; Form B, does not apply when ghe 
suit is for compensation og «coount of non-delivery of 
goods consigned to a Railway Yompany and not on 
account of any loss, desbruoilon or deterioration of or 
Gamage бо ће consignment, | "HD 

gigh, 


` When jastice is on ебе side of the consignee, & 
ане will ‘uot exercise its discretionary powers 
uader section 25 of the Provincial Small Cause 
Vourts Acton a Бузи point, like nosica to the 
Agent of a Railway “Company being shora by a fow 
days. Pat Hast [ypas darLwav Uo. v KALI 
CHàRAN-ESr Prasad, 8 P. L. Т. 215; (1332; Pab 5 
(1932) A, D. R. (Pat) 103. i i 93 
i S. 77—380 for.compensabion for loss of 
1 gods —Notice to Railway, k 
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. Before a suit can bs brought against a Railway 
Company for compensation for loss of a consignment 
of. goods, notico must be given to the Hailway Ad- 
ministration in accordance with the provisions of 
section 77 of the Railways Act. L Basr INDIAN 
BRartway Company v. КАНІМ Bakusg, (192%) A. I. В. 
4L.) 42 548 
SS. 77, (40—Suit for damages jor short 

delivery of goods —Notice of claim, service of—Notice 

somehow reaching Agent, whether suffictent—S, 140, 

object of —‘May, whether means ‘must’—Substantial 
* compliance with provision of section, 

Per Ayling, Offg. C. J., and Odgers, J.—A suit for 
damages against a Rajlway Company for short 
delivery of goods is barred unless the plaintiff can 
show that he has complied withthe requirements 
of the law as regards service of notice of claim, 

Where the notice under section 77, reag with 
sectin 147 of the Railways Act is sent to the 
District Traffic Superintendent and there is nothing 
to show that the power of the Agent to receive such 
noticea had been delegated to that official or that 
‘the Railway Company by its rules or course of 
conduct had held out to the public that the notices 
might be sent to that officer instead of the Agent 
and itis not proved that the Agent became aware 
of the notice within the prescribed time, a suit for 
damages for short delivery of goods against the 
Railway Company would not be maintainable. 

Per Kumarasawmi Sastri, J.—Section 140 is only an 
enabling provision and its object is to see that the 
notice provided for by it somehow reaches the 
Agent. The method by which he receives it isa 
matter of comparative unimportance and a deviation 
from the methods prescribed in'the section will bo 
only an irregularity. 

In cases where a subordinate Railway Oficial 
sends on the notice to the Agent or informs him of 
its contents within six months there is a substantial 
‘compliance with the requirements of the Асі, An 
Agent can depute asubordinate Oficer of the Com- 
pany to receive the notice, 

The word “may” іп section 147) does not mean 
"must" во аз to make other modes of sarvice 
ineifectaal even in cases where the notice has 
actually reached the Avent Ў Maaapeva Afrar a, 
Sours INDIAN Rarnwav Оомрачү, 14 L. W, 584; 80 
M.L T 612; 32 M. L. J. 2).; 45 М, 185; (1422) AL 
LB. (м.) 382; (.921) М. W. N. 878 59 


Receiver—Suit for rent accruing prior to ap. 
pointment. 

A Receiver is competent, and is in fact the only 
person, to suefor rent accruing due prior to his 
appointment, at BALKI LAL v. SURENDRA NATH, 
1 var. 255; (1922) A, L R (Pat.) 480 858 


Record of Rignts—Presumption of correctness 
— Entry in record contrary to general law—Presump- 
tion, whether тербей, . 

Although. there is а presumption uader the general 
law that trees growiag on land are the property of 
the landlord,tha6 presumption ia зић s1ently rebusced 
by an entry in the Revord of Rights that the trees 

 balong to the tenants, ani it із for sha laadlord to 
estabiish that the trees b»lonzto him. Mere proof 
that in mosb cases the troes and the right to trees 
would balonz to ‘she landlord woald not д зә to sof 
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3 x. Cer ur d ; * i At. 2 bs 
кч of Rights—conold. С, Registration Act,el! 908. ` 
asido the presumption arising from tho Record: (ofc . requires registration under Mention. va of the Regis. 
Rights. Pat Bisuun PnacasH Narain SINGH v. tration Act and, if unregistered, is inaSmissible in 
SHEOSARAN TELI, 1 Pat, 363; (.922) А.Т. В. (Рат) evidence with reference io the provisions of section . 
` 497; ВР, L. T. 818 866 49 of the Act. 


Registration Act (111 of 1877) s. 17 Where such a &ocumerit-isinadmissible i in азаб +. 
subs, (2), proviso tV) Agreement. v tb oral evidenca as to the: terms of the contract con- 
partition joint estate, memorandum of—Memorandum tained a dx ів shut ‘out by section ЯГ of the 

|o. creating right to obtain regular document—Registra- . Evidence ot, L Онахос ban v. DAULAT sas 
tion, necessity of—Partition, agreement toy: two 

different properties—Partition of one effected —Parti- S. 17 (1)—Statement авди ownership— 

1, tion of other, suit for — Court, jurisdiction of, to order. — Admissibility without registration. 
"^ partition of both properties anew, А statement in a partition deed thats particular 
. "Two brothers owning properties jointly in Travan- property belongs to one of the co-sharers amounts to 
core State and British India deciding to separate % declaration of right within the meaning df section 
. drew out a yadast or mefnorandum of agreement 17 (1) of ‘the Registration Act and is ‘inadinissible 
‘regarding the’ desser of jointness. This yadast in evidence without rogir bra nion; N Kasar v. 








amounted to a, declaration that from that, time PANDUBANG, (19 3) A. LB(N) 2. "612 
‘forth the parties became entitled to, the possession 77 > SS. [4 (15 (D), 49, construction 07— 
and enjoyment of their properties in separate’ Document - providing for division of property to be 
shares and provided for the exeoution of a further acquired in future—Document evidencing previous 
‘deed effectuating the partitim. Some time after contract —Registration— Tn future in в. 17 (1) ib), 
effect was given to this agreement in respect: of effect of. 

properties in Travancore. As regards the prop- An agreement between certain persons, providing 


,eres' in British India, the present suit was the mauner-in' which cerfain property should be 
brought for partition, by metes and bounds. The divided between them in the event of their succeed- 
"High Court held the agreement, to be inadmissible ing in purchasing the’ ваше; aon not кеўе regis- 
„in evidence and directed a general partition in equal ‘tration. 

-shares of the properties both ae нр сере "The words “in futuro" i in Е 17 (1) ¢ b) of the 
“British India: Registration Act relate to the preceding infinitives 

. Held, (^) that the agreement having been óntered and not tothe succeeding nouns, and, therefore, aright, 

into between two persons, sui juris ‘the partition: title or interest whether vested. or contingent . must Tyi 


' effected in pursuance thereof, as regards, the 'be а present and поб. а future right, title-or interest, 


'Travanoore property -could not be upset ina suit ` А document reciting thata certain contrach had 
' for partition which related only to the property in already been entered into and that in the event: of 
` . British India; s "certain happenings а certain future right would 


(4 that as the ТРЕЕ merely created а ` right accrue does not fall within thé purview of:sec- 
to obtain another document which would, when tion 17 (1) (b) of the БАНЕ Act and dobs not 
executed, create a right in the person claiming the require registration. 
relief ib was not compalsorily registrable according to ` Section 17 (U (b> of the Ао read with section 49 
; proviso (v) to sub-section ( )'to section ?7 of “the must be very strictly construed, imposing as-it does 
. Registration Act and was admissible in evidence, such grave disqualifications for non-observance of 
“PC Rasanoam Avyanv RAJANGAM AYTAR, 31 M, registration and the'benefit of any doubt should be 
,L. T, 186; 4 U. P. b. R.. (P. 0.) 86; 16 D, W. 615; given in favour of the document not bsing compul. 
' (1922) AIR {Р С.) }66; 27 d W. N.56!; 44 M. L.  sSorily registrable. L Вам Das v. NADIR Sman, l L. 
‘3.745; 97 OL. J. 485; 21 А.І, 1, 469. 123 L379, . 608 ә 


Registration Act ХҮІ of: 1908, ss. 32, 35, 75 — Conditions imrosed by 
' 885.2 4 547 (1) (d), 49 (C. See Lrass, -. dAct— Document presented by agent —Power-of- 








AGREEMENT TO | 877 attorney, nature of- Failure of executant to appear ; 
: SS. 17, 49. Partition —Share-list prepared, to admit euzzution, effect of —"Duly presented,” in · 
—Registration Oral agreement for further execution sub-s. (3 , s. 75,* meaning of — Registration, without A 
of formul deed, effect of, . repetition of original Steps; . 
An oral agreement i is admissible to prove ‘that a * Tho Registration ‘Act imposes several conditions e 
‚ deed called “share-list” was not.to be treated as a gulating the presentation of dotuments for rogis- 


"partition deed but merely as minutes of agreemen5 бе ноп, and it is of «great importance that _ those 

ў and that a fresh formal deed was’ intended to be conditions, framed with a view to meet local ciroum- 

` ‚ executed But if the deed itself was intended by the Вбапоэв, should ‘пое «weakened or strained on tlie 

| * parties to be the final partition deed; it із inadmissi. 'grougl that they may xix to be exacting gnd: 

ble in evidence unless it is registered. ЧМ Gonna- , strict. © 

e, PANENI GOPAYYA V GUNDAPANEM KRISTNAYYA, l6 L. s Å power-of-attorney which. authorises — 

ү. 154; (192 2) М, W. N, 583; (:923) A І. В, (м) 140 Фо present a dooument. for registrafion . oug 
562 not to-be general in its form, bat ought to 

SS. 17, 49 —Evidence Act (I of 1872), confer the special authority t& present on behalf -of • 

з. "91—Partition — Document evidencing рий the principal; and өуөп. опей the $0. Registrar 

* Registration—Oral evidence, ^: accepts ths peesautatioa under a ganer& power-of- 

+ A document whioh is intended to be the; erdie 'abbornsy, ib is opon to апу interested pariy to show 

d a param effected between’ the’ parties thereto that bh» powor-of- ~abborey wa in faos impacfegt. The 
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faoi ‘that thepresentation ia accepted by the Sub- 
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Begigtrar as^in proper form is, however, prima facie. 


evidence that the conditions have been satisfied: 
and after such acceptance, the burden of proving 
any alleged informality résts on the person who 
challenges the registration. , é 

. Where a:mortgagor fails to appear before a Sub- 
Registrar to admit execution of the deed of тогі: 
gage, the Sub-Registrar is bound, under. section 36 
of the Registration Aot, to refuse registration 

“Duly presented” in sub-section (:) of section 75 
of the Registration Act, means presented in accord. 
ance with all the formalities imposed by section 32. 


‘There is nothing in section 75 ofthe Segistration’ 


Act, to prevent a Registrar or Sub-liegistrar from 


registering a document without requiring a repeti- ' 


‘tion оё all: the original steps, but he cannot be 
compelled to register unless the document’be “duly 
presented” a second time. Р C Онноткү Lar 2; 
COLLECTOR ок MoRADABAD, 44 A 514 (1927) A. I. В. 
(P. С.) 279: 90. & A, L. R (P. C) 46:55 31 M. L T. 
284:-87, C. L. J. 877; 27 О. W. М, 437; 21 A. L. J. 861; 
26 Bom. L В. (55 à 44 


—— SS. 75 (2) (8 , 77— Registration —Decree 
directing registration of document —TZme for presen- 
tation jor registration, ` 
Мөге in à; suit under section 77 of the Registra: 

iion Act, the plaintiff obtains a decree directing the 

registtation of, a dooüment, the Registering Officer 
has no jurisdiction to register the document if it is 
presented for registration more than thirty days after 
the.date of the décree , Pat MAHAMMAD ISMAIL BEG 
v.-SKICĦARAN Das, (1922) A. I, В. (Par.) 408; 1 Рат. 





148 . . e г 198 
Remand—Inherent power—Improper 'euercise- of 
power— Appeal—Reviston—Civil Procedure Code( Act . 


, V of 1908), s..115, е. f ' 
An order of remand made not under О. XLI, r. 23 
of the Civil.Procedur& Code but inthe exercise of 
the inherent power of the Court ів not appealable. 
.'The,power of remand  inheres in the: (ourts 
‘permanently and they have always the jurisdiction 
to exercise it, andthe fact that in any case the 
jurisdiction is improperly exercised would not make 
it subject to revision by the High-Couft under 
section 115, Civil Procedure Code. Mi $нккн 
| MUHAMMAD MARACAYAR v. RAPGASAMI NAIDU, 81 M.'L. 
"T. 182; 16.1. W, 515 526 


Res judicata. See MapnnaseEsTATES - LAND, 
‹ Аст, 1908, 8(2 - ө:.,, , ,938 
; — Construction of decree—Redemption suit 
—Decree.providing.tor. payment of mortgage-money 
within fixed time— Otherwise suit to be "considered 
‚ -dismissed —Failure to pay-8econd suit, jor redemp- 

. Мот, if barred, —. е dao. ue 
. A, mortgagor has an unfettered right to sue for 
_Yedemption unless that pight has been extinguished , 
.- 





t 


фу aet,of the parties or by an order of a Comt. 
'éleoree in a redemption suit is to order, 










&redemption suit gave the plaintiff a 
in which' to pay^the mortgage-debt- 
E his suit? Would-be deoreed with the 


clauses of “section '92 of the Transfer 
o; ‘Act, that ga default of the payment ‘ 
aq + the previous provisions of thai section, 
t | | Property be sold. ts 


++ А re ‚ 
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R es jud i Cata--conold, 


‘necessary consequences, and that if he failed to pay 


in the money as directed, his suit “would be consider- 
ed dismissed”: ie 

Held, that upon a reasonable construction of the 
decree it meant that the suit would be dismissed 
leaving {the parties in the position they occupied 
when the suit was brought, A Harr ВАМ o Inprag 
20 A. L. J. €81; (922) A 1. Б (A) 377; 44 A. "T0: 
90. &' A, L B. (A) 12: . 167 · 
Incidental finding. 

In order that an incidental finding in one proceed. : 
ingshould be res judicata in another, it is essential 
that the issue in the second proceeding should havo 
been’ raised and decided glearly in the first. М: 
Ротн KaNnpriYrs VATTOLI v. KELOTH VETTOLI 
РотноовАм, 41 M, D, J. 437; (1923) M. W. N. 75t; 14 
І, W..702 ^. ’ 570 
Restitution of conjugal rights, decree for—. 

Grounds for refusing, ` + 

А. decree for restitution of conjugal rights can be 
refused only on grounds which would justify the 
wife in refusing to return to live with her husband 

‘A systematic treatment of physical cruelty exceed. 
Ang the bounds of physical punishment for the sake 
of discipline isa good ground for refusing a decreo 
for restitution of conjugal rights. N DAMODBER 
GANESH v. PARBATI : 498 
Revision—Power of Revision Court to direct 

commitment to Sessions, See JURISDICTION 459 
Sale under administrative order of Court— Procedure 

for sales in execution whether to be followed. 

Where a sale is held under an administrative 
order and not in execution of a decree, the procedure 
contained in the Civil Procedure Code for sales in 
execution of decrees does not apply. L Kanna 
Mar-BzesAR8I Das v. КАНМА MAn-NATHU Mar, 40 P 
L, В. 12:2 ' 718 
Certificate, whether conclusive. 
- A sale certificate ig not a document which can be 
lightly set aside or loosely construed. The іавце of 
a sale certificate is conclusive if it is not set aside 
М. VagANEzEOT 1ШШАТН SUBRAMANYAM NAMBUDRI v. 
Үүкохрд KaxwaTHI, 16 L. W. 3 9; 48 М.І, J. 477; 
(19.2; М. W. N. 707; 81 M L. T.8333; (1922) A T. R 


DE 1001. 
Salt Act (ХП of 1882), s. 27—“tmporta. 
tion," meaning of. 

There is , nothing in section £7 of the Salt Act to 
warrant the contention that importation into a part 
of the territories mentioned in section | of the Act 
is. to be taken as meaning only importation from 
autside those’ territories and not importation from 
one part of the territories into another part. There. 
fore, where а rule framed under section 27 of tha 
Salt Act prohibits the importation of salt into а 
paiticular District, the rule is infringed by bringing 
salt into that District from another District in the 
same Province. L Sıra Ram v. EMPEROR, 28 Cu. L 
3.732 _. e 460 
Shamlilat-—Co.skarer in possession— Hjectment-— 

Juint possession. 

"Where'a co-sharer has been long in possession of 
a portion of the shamilat land, no other co.sharer 
can oust him, therefrom oreven get joint possession 
with him, as long ав а partition of the shamilat does 
not take place. L Muaammap Амім v, Kanu Da: 


. 671 








0. | 


Purchaser jailing to. tender draft 
within fixed time—Contract Act (JX of 1872), s. 74 
—.Penalty— Loss. , Я ; 
According to the terms of au agreement for sale 
the purchaser bound himself to*complete the purchase 
within one month from the date of the agreement 


' andin case of default.was to bear the burden of 


t 


,certain chargés and encumbrances. He tendered the '' 
draft conveyanco three days aftor the fixed period, 


but the vendor refused to execute it.on the ground 
of its belated tender: А 
Held, that the provision relating to the purchaager's 
default. being in the' nature of а penalty and no loss 
from delay in the tender having been prove Фу 
the vendor, the latter was bound to execute the 
conveyance. P © BANKU BEHARI v. J. O. GALSTAUN, 
(19221 A: I. К. (Р.С) 389; 270, W. N. 77; 21 A. 1, J. 
9:.9.0: & A. L R (Р. О.) 287 , . 163: 
Specific Relief Act (I of 1877), s. 
2h D —Contract to sell immoveable property’ 


— Specific performance—Subsequent : transferee — _ 


‚ Notice—Burden ‘of proof. 

,In a suit for the specific performance of a соп. 
tract for the sale of immoveable property, it is not 
for the plaintiff to show that a subsequent transferee 


had notice of the contract: it is for the'latter to make , 


out that hois a bona fide transferee for value and 
that he had no notice of the contract in the plaintifi’s 
favour, L BINDRABAN t. Rona КАЈ 470: 
—— ——— SS. 3E, SÍa Seo Contract Act, 1872, 
gs, 11, 64, 65 : -543 
S. 41, See BOND Я 888 
— S. 42, applicability of — Plaintiff in actual 
. posseasion.— Delendant +n constructive possession — 
Suit for mere declaration, 4f lies. ES 
"Where a person is in actual physical possession of 
properby in dispute, he can sue for a mere declara-. 
tion of his title to the same, even though the 
defendant may be in constructive possession .of that 
property. Beotion 42 of the Specific Relief Act has 
no application to such acase. A Kanaar Lat v. Jat 
Lat, 20 A. 1, 1. 980; (192:) A. T.R. А.) 61 840 
Stamp Act (П of 1899), s. 2 (15)— 
Award directing partition, signed by parties interested 
—Instrument of partition. er 
‘An arbitration award directing partition of prop- 
erty, if signed. by the parties interested by way of 
assent to the award, becomes thereby an, instrument 
of partiticn, and should be stamped accordingly. 
A МонАммар HAMEED 0. MANZUR Husarn, (1922) А. 
&07 








А 


Т. R. (A) 288 


` 





S. 35, application of, See EVIDENCE 

Act, '872, в. 65 (c) 723 
Statutes, construction of — Retrospective effect. e 

Laws should be construed as prospective, not ав 
retrospective, unless they are expressly made 
applicable to past transactions and to such ав are 
still pending. Where thelaw is altered by Statute 


_ pending the action, the law, as it existed when the 


action was commenced, must decide the rights of 
the parties to the suit, wnless the | egislaturé 
expresses a clear intention to vary the relation of the 
litigant parcies to each other. Statutes which. take 
away or impair vested. rights under éxisting laws or 
attach a new disability in respect of transactions or. 
considerations alréady passed, must be presumed 


not to have a retrospective operation. IN Laxreat- 
GEAND v, Валвло ` 870 
° ' © i E 
. 
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Specific performance--Agreement to sell 
conveyance · 


. ert. 


-2 e 
Succession Act (X of 1865), €, 57. 
Hindu Wills Act (XXI d$ 1850), s. 8— Hindu wal, * 

manner of revoking. d M: . 

The provisions of section 57 of the Succession Ast 
are exhaustive, and, read with section + ‘of the Hindu 
Wills Aot, must be understood to mean that a Hindu 
Will carinot be revoked. except in the manner men- 


. tioned in section 57, subject to the proviso conteined 


in seotion 3,0f the Hindu Wills Act © SURENDRA 

NATH ( НАТТЕВЈЕЕ v SIVADAS MOOKERJEE, 36 O. 1, J. 

488; (1922) А, 1. B. (C.) 182. ` . 867 
7 S. 105, objection under, maintainability 
of. See WiLL : 


Suit for. mesne profits—Extent ој plaintiff's 
share demed— Question, whether can be decided in 
guit, i E 
In а suit for mesne profits if the defendant denies 

the extent of the plaintiff's share in the property, 

the question can be decided in the suit and the claim 
for the profits of the portion of the ‘shere denied 

cannot be dismissed merely because of the denial. N 

JANNABI v. GHULAM Монт-ор-ртм, (1923) A LR. (N) 

56 i 54 


Suits Valuation Act (VII of 1887), 

" S. B— Court Fees Act (VII of 1670), s. 7 (iv) (a) 
—Injunction, suit for, dismissal ої, with  costs— 
Valuation for Court-fees different from that jor. 
jurisdiction — Pleader's fees, valuation of. 

‚ A guit for injunction valued for purposes of Oouri- 

fees ab Rs. 310 and for purposes of jurisdiction at 

Rs. 4,000 was dismissed with costa and the Pleader’s 

fees were awarded to the defendant upon tle basis 





ofthe value fixed for purposes of jurisdiction, The - 


plaintiff appéaled: А 

Held, (1) thai the suit being of the ‘nature describ- 
ed in section 7 (iv) (d) of the Court Fees Act, its 
value for purposes of -Court-fees ав well as for pur- 
poses of jurisdiction should, under section 8 of the 
Suits Valuation Act, have been the same; . 

(2) that the Trial Court®ought to have asked the 
plaintiff to re-atate the value, but thatas it did not 
do go, and the plaintiff paid the Court-fees on Rs. 110 


only, the same must be taken as the value for both ' 


purposes and the Pleader’s fees allowed accerdingly. 
L Амів Снлмр v. HAKIM ALL 577 
—-—- S, [1 —Objection to valuation— Apreal. 
Where a defendant objects to the valuation of a 
suit, such objection cen, under gection !! of the Suits 
Valuation Aot, be heard even at the time of tho 
hearing of an appeal, if it was taken in.the Court: 


of first instance at or before the first hearing. О, 


KAMTA'SiRoMA* PRASAD SINGH V. Gaya Din, 25 О. 
С. 184; (1922) A. T, R- (Өз) 249 . 201 


Taxation—Counsel’s [ee—Jurisdiction of Court— 
Calcutta High Court (Original Side) Rules, Chap. 
XXXVI, rr. 6,82. у. А 
The object ofr. 32 of, Chapter XXXVI ð the 

Rules of the Calcutta High t ourt (Origixal Side) 

i£ to restrict and limit the jurisdiction and discretion 

eof the Taxing Officer a8 regards fees to Counsel, and 
at the same time io preserve the jurisdictinn and 
discretion of the Covrt or of a Judge, 
unfettered in order that the C8urt or; 
have power to deal with exteptional c 
qhe pioviso in г. 52 cf Chapter 
Calcutta High Ccmt (Original Biáey 
to tke jorudicticn ard ‘digereticn! 












Ty 


Yol, хіх)... 
Taxatton—concld. -7 boo roa] 


Offieer and does nob control the jurisdiction and 
discretion of the Court or a Judge, In other words, 


‘the proviso applies to а case when the Oourt or a 


Judge has not ordered or does not order otherwise. 
Consequently, there is nothing in that. rule which 


`: would prevent the Court from dealing with an 


application regarding payment of Counsel's fees 
and deciding the matter on its merits. 
Rule 6 of Chap. XXXVI, із a direction to the 


, Taxing Officer only and does not limit or control the 


followed by actual surrender, 


‘v. РАнрар Prasa, (1923) A. I R. (N.) 79 


jurisdiction of the Court or a Judge given by rule 82. 


, C SAILENDRA Моналч Dorr v, DBRaRANI Monan, 49 С. 


618; 26 О. W. N, 870; (1922) A. I. R. (C.) 402. 823 


Tenan Cy —Occupancy rights —Relinquislument not 
followed by' actual surrender, validity of Agreement 
to relinquish when enforceable, 

A ,relinquishment of occupancy rights, unless 
is not operative, 
and an agreement to relinquish such rights, whether 
for consideration or otherwise, cannot be legally 
enforced. О BrBi SAIDUNNISA v. F'AIYAZ- Hasan, Ч 
O. L. J. 819; 4 U. P. L. Е, Aes (1923) A. I. Е. 9 . 
1 А 


Тепапсу land mS viction—~Powers 
- of landlord. 


A landlord can evict a trespasser froma tenancy . 


M DEBURAM 
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condition, whether 


land even though the tenancy subsists. 


Tender, accompanied by 
valid. 

A. tender, accompanied by a condition which pre- 
venta it from being pgriect and ‘complete cannot be 
regarded as equivalent of payment. P C Narain Das ` 
v. ABINASH ÜRaANDBA, 16 L. W. 780,31 M, L. T. 2177; 
(1922) A. I. В. (P. О.) 347; (1922) М. W. №.791; 4 U. 
P. L, R. (P. О.) 111: 37.0. 1, Ј. 457; 27 C. W.N. 299; 
QUA. L, J. 20; 44 M. L. J. 728 273 
Transfer of Property Act (IV of 

188 2) Mortgage with condition of foreclosure— 

Absence of local custom от special 9agreement— 

Personal liability of mortgagor. 

In the absence of a special agreement or local 
custom conferring on a mortgagee the option of 
recovering the money due under a mortgage from 
tho mortgagor personally or of “availing himself .of 
the sale, a mortgagee Wider’ a mortgage ‘with a con- 
dition.of foreclosure is nob entitled to a money-* 
decree, against the mortgagor personally. 

The mere fixation of a poried within which to pay " 
the m rigago-mohey does not amount to a stipulation 
to xe-pay the same person&lly, М KUNDANMAL о, 
Wasu во; (1922) E R. (N.) 119; 19 N, Le R. 67 


ss. 2, 31, 126, 129 —Gift, 11619 

— 55. clause, legality oF Hindu ant 
Notice. e 

A clause in a dood? of gift providing thatin the 

event of the donor’s return on the termination of his 

sentence of transportation for life, the gifted property 


- shall revert to him is legal and. enforceable against: 


the donee’s aliengeg who had notice of the title 
under which he held the proparty. Such aclause 
does not contravene any principle of Hindu Law. 

If an alienee reads the deed under which the 


 Wlienor ho holds the.properby, the aliones has actual, 


GENERAL: INDEX, 
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and not constructive, notice of the title of the alienor. 

VENKATARAMA AIYAR 0, AIYASAMI AIYAR, 43 M. 

І. Je 840; 16 L. W. 552; (1922) M. W. N. 657; 31 M. 

L. T. 465; (1923) A. I. R. (М.) 67 673 

S. 5 Transfer — Arrangement of mutual 

velinquishment and admission of claim—Registra- 
tion. 

An arrangement between the parties which may 
Фе regarded as а mutual relinquishment and ad. 
mission of claims cannot come within any of the 
classes of transfer wijh which the Transfer of 
Property Act deals and a writing evidencing any 
such arrangements is not compulsorily registrable. 
М Jannasi v, GHULAM MOHIUDDIN, (1928) A. T. R. 
(N)56 - e 545 
S. G—Right to recover articles lent or 

damages in default, whether actionable claim, 

A right to recover goods lent or damages for breach 
-of contract for failure to return them is not an 
‘actionable claim within the meaning of section З 
of the Transfer of Property Act; ibis a mere right 
to sue within the meaning' of section 6 (е) of the 
Act and cannot be transferred. [М NaknoLA v. 
| Koxaya, (1923) A, I, R, (М) 67. 238 


S. 10, applicability of—Restraint 
alienation when invalid, 

A restraint on alienation which is absolute in its 
terms butis limited to a period of uncertain duration 
amounts to an absolute restraint within the meaning 
of section 10 of the Transfer of Property Act and is 
legally invalid. 

Section 10 of the Transfer of Property Act applics 
when the restraint, on alienation is annexed to а 
transfer of property and not where ib is embodied 
in a compromise by way о? family settlement, 
_ purporting to operate as a recognition of pre-existing 
title and not вз a transfer. О NacesHar SAHAI vV. 

‘Mara Prasan, 9 ©. L. J. 785; 25 О, O. 183; (.922) 
А. I. В. (0.) 236 730 
S. 4k —Ostensible owner, ‘transfer by— 

Reasonable enquiry. , 

A lady, 8., proceeded to Mecca leaving her house 
in charge of в relation, B., also making him her heir 
after her death under a Will. Three yearsiaforwards 
B., not knowing whether she was dead or alive, got 
tho house mutated in his own name in the house-tax 
register of the Municipality and later on sold the 
same to the defendant. The lady returned within 
seven years aud sued for possession, It was found 
-that the defendant knew at the time of the sale that 
the house originally belonged to 8.: 

Held, that аз there could be no presumption of 
the death of S. before: the expiry of seven years, 
the possession of B. which was simply that ofa 
manager, could no& be treated as sufficient evidence , 
of ostensible ownership within the meaning of 
section 41 of the Transfer of Property Act, nor could 
the fact of the entry of the name of B. in ‘the house- 
tax register of the Municipality; that the transferee 
hed not taken reasonable care to ascertain whether 

eB, had power to make the transfer and that the lady 
was not bound by tho sale. А Монаммар SULAIMAN 
v. SAKINA Brat, 20 А.П, J. 65 5; (1922) A. I. R, (А ) 392; 
ALA, O74 e ° 701 


——— 8. 52—Lis pendeng— Pendeney of suit on 
martga ge—Lease by mortgagor, validity of. 











on 
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What is sold in execution of а decree on а 
mortgage, is the Tight, title'and interest of -the 
mortgagor: as it stood on the date of the mort- 
gage, and the mortgagor cannot be permittdd by 
any” ‘dealings with the mortgaged property sub- 
sequent to the date of the mortgage to defeat 
those rights. mee 


Where в mortgagor grants a lease pending a suit ' 


for gale "of the mortgaged property, it is open to the 
person' who purchases the mortgaged property i iù 


E exeqution to‘avoid the lease so granted arid seek 


‘possession as if по. such’ ase were in existence, 
О Bist ЅАгрокміва v. FarvAZ Hasan, 9 O.L, J. 319: 
4 U, P. L-R: (0; 76; (1928) A. I'R. (0) 1 97 


-= SS. 52, 69—Lis pendens—Redemption- 

suit- Express power of sale in mortgage, 4f effected 
, —Transferee from. mortgagee, right of —Sale in excess 
. of power —Mortgagor, remedy of. 

' The doctrine of lis pendens embodied in gection 
52 of. the Transfer'of Property Act has no applica- 
tion ‘фо, а mortgagee who has been given under the 
mortgage an express power of sale, and a mortgagor 
cannot by. starting.a suit for redemption derogate 
from that.whioh he has in express terms conferred 
upon the mortgagee by the instrument, namely, the 
power of sale, ° - 

Such a power of gale can be exercised not only by 
the origival mortgagee, but by all’ persons claiming 
title under him. `` 
_ Under séction 69 of the Transfer of Property Aot 
a sale effected “in exercise of the power of sale, even 
if iñ excess of the mortgagee’s right of sale, con- 
fers full title onthe purchaser and the only remedy 


‚ of the mortgagor: i is to sue in damages for any 1088. 


caused by an'impróper or excessive use of the power 
of sale. “Wi Ramaxrisuna MUDALI о. OFFICIAL 
ASSIGNEE OF MADRAS, 16 b. W. 34; (192 ) М. W. N. 
_, 447; 81 MSL: T, 295;'48 M. L. J, 586; (1922) А І. В. 
^ (M. ) 300; 44 M. 774 40 


бе: 54, 55—Sale—Transfer of mortgage 

—Eopress and implied covenants. : 

A éransfer ofa morigage is a sale of immoveable ` 
property within the meaning of section 55 of tie 
‘Transfer of Property Act, Therefore, under seotion 
55 (2) when‘a mortgagee assigns his mortgage ‘he 





. impliedly covenants that the mortgage debt'exists 


and is liable in damages for breach of that covenant. 

A, specific covenant ousts an implied covenant but 
it must relate to the same subject-matter as that 
referred to in the implied covenant. M Batacusv. | 
MooRTRY OnzTTY v V.R- NaaUnu OHETTY, 14 L W. 
19 ; 4i M. 1. J. 2(7,. (1821) M. W. x 002 473 


- s. 58—Mor 'gage-deed — Consideration old 
debt—-No stipulation for ve-payment— Possession of . 
properly given , 10 mortgagee® Mortgagee not made 
liable to account for profits. 

E mortgage-deed was executedin consideration of 

an old debt. It contained no pr ovision under which 

power was given io the executant to-pay off the 
amount. The mortgagee was pub in possessiog 
of the. property, but he was not to be accountable to 

,the mortgagor for its profits : 

Held, that the déed was one of lease and not m 

mortgag e. -N Вніска v, SHAIKH AMIR; 19 N, D. В. 

yee) A I, ® UST Sn 
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* to he measured, in some way, by the special 


Transfer. of Property Act—checta. 





~ §..59—HMortgag’—Proof of execution. ‘and 
attestation. 


. If attesting’ witnesses to a, mortgage are alive, ' 


a least one of them must be called, and execution’ 
and attestation’ cannot be proved by ‘other witnesses, 
though available. If no attesting witness is available, - 
execution and attestation cannot be proved by other 
evidence, unless the handwriting of at. least oné of 
the attesting witnesses is proved. ‘WM. THANNERV 
GANGAYYA v. BOMMADEVARA SUBBAMMA, 4l M.L. J. 
805; 14 L. W. 841; (1021) M. W. N. тар 284 





fying decree om prior’ mortgage, rights 0/—Arpli- 

cability of provisions of Act, to Punjab. i 

The general principles contained in the Transfer. 
of Property: Act are applicable to cases arising in 


the Punjab. 


By virtue of the provisions of section 72 of the 
Transfer of -Froperty Act, a puisne mortgagee ів 
entitled on redemption to ‘the „payment of not only: 
the money due ‘on his own mortgage but also the 
amount paid by him in satisfaction uf a decree on'a 
. prior mortgage together with interest on sich 
amount. L.ALFRED v, KARIM BAEBSH' 

S. 74-— Mortgage — Redemption — ‚ Leases 
created by mor tqagee, eatenguishment of. ` - 
When a mortgage is redeemed, subsidiary rihis 

` oreated ‘on the mortgaged property, such as lease- 
righte, come to an end -ipso facto and'any former . 


‘tenant continuing on the land must be treatedeas'a ` 


. trespasser, unlees from the conduct of parties, pr- 
otherwise, a fresh tenancy is created or an implied 
tenarcy arises. WI ALAGIRISAMI PILLAI V. AKKULU 
Х атро, l4 L. W. 899; 41M L, „7 46%, (1921) M, W.N. 
752 : , - 681. 





before Es df necessary. 

A tender under section #8 of the Tránsfer of ` 
Property Act is nota necessary oondition precedent 
toe suit for redemption. A Hart Raw v. Inprag, 
t OA, V. 2.681: (1882) ALT. R. (А.) 8 77; 44 A. 780: 
9 O. & A. Ё. R. (А) 128 - > 167. 
— $4. 95. See LIMITATION Aor, 1108, 8сн: І, 

1004 


ss. 111, 114. 886 


Trespass—Datiages, nature of— Damages, special, 
when, auarded— Damages, measure of, in cont act 
' and tort, 
Daniages for trespass are ab. large but at’ Ева 


Авт. 144 





See р SE 


-n&minal damages should be awarded in every case. , 


, If a defendant makes a 08na fide mistake, a° Court 
ought to be content%o'sward Aominal damages, but if 
he persists in justifying the trespass when he khows 
or ought to know that he is wing, his condugb ou ght. А 


. which the Court i is entitled to award. » 
The measure of damages in eontract is quite 
different to that in tort. In &ontract, the plaintiff. 
can only recover the actual pecuniary lo оў, whereas in 
-tort he is entitled to special damages q trespass to 
_property. А Soma Lat v. AMBA Prasan, 20 А. ?.. 
‚ 888; (2:) A. I B. (A) 526 | 685 


"Trust for faniily ceremonials— Definiteness of ob, ect, 
^ In a family irust under which the trustee vis ` 
~ directed to utilize interest on trust money ‘on ceres. 


S. 7 2— Mortgage— Puisne mortgagee satis- ` 


B3. Redemption. suit—Tender - “of monéyy . ` 


ia 
“hy 


\ 
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Trust—conold. 


, monials inthe family, the puupose of the trust is 
sufficiently precise, M KASHIBBASHAD v. MOHANLAL 


Trusts Act (11 of 1882), s. 94, appli- 
257 


cability of. See ASSIGNMENT OF ASSETS 


Usufructuary mortgage—Term fired—- 
No condition for account—Redemption automatic 
after expiry of term fined, | 
A usufractuary mortgage which is for a fixed term 

and without any provision for accounting is of the 

nature of an anomalous mortgage which automati- 

' cally redeems itself at the end of the fixed period. 
N Bmocxa v. SHAKE Amir, 19 N. L 1.3; (:928) A. I. 

R. (N.) 60 ` SII 


-Vakil—Fees—Vakil whether can refuse to go'on 
with case for non-payment: of fees— Written statement, 
delay in filing—Refusal by Vakil to file—Delay, 
whether can be condoned. ` . 
Althcugh а Vakil сап insist ор receiving payment 

of his fees in advance, and has a lien on his client's 

papers and on the fruits of the litigation, as well as 
his right to sue for his fees, he is not entitled to 


> 


atthe sametime refuse his consent to the transfer 
of the case to another Vakil, unless he has' given his 
clint sufficient notice of his intention not to go on, 
. toenable*the client to make other arrangements. 
Where, therefore, there was delay in, filing a 
written statement on behalf of a defendant, owing 
to the refusal of his - Vakil to file it himself, or to 
consent to another Vakil being bronght on the 
xecord unless he was paid a certain sum of money 
towards the costs of the suit: . 
; Held, that the action of the Vakil was unjustified, 
:. and that the delay in, filin® the written statement 
which was due solely.to the defendant having to 
obiain an order of Courtfor a change of Vakils, 
should not be used to his' prejudice. t$ MUTHU 





KRISENAYACHANDRA v, NURSE, )4 L. W.154; 41 M. L. · 


J. 218; (1621) M. W. №, 662 44 М. 978° ' 695 
vendorand purchaser—Sale of immove- 

3 able property—Boundaries and measuremeet, con- 
document— Warranty clause. 

. In the case of the sale of a house, there was a 
description of its boundaries as well as of the 
я quantity of land conveyed. The фпуег did not 

make а ‘thorough inspectioge ‘before entering into 
the agreement, the seller giving a warranty to the 
effect that he-would satisfy the buyer in every way 
in connection with the sale (Tassali-wa-tashaffi 
ohutalbiq bai mazkur, wa har qim mujh Baia Mushtri 
ko kara dega). 

‚ be short by в quarter of the described quantity. The 

buyer wanted to resile from the contract and sued 


for the return of the earnest money : ° 


S 


ҸЕ although іп а conflict between the 
description of. the @oundaries and that of the 
quantity of the land cogveyed, the description of 

+ the boundaries, if precise and accurate, dominates 
the description Pf the quantity, in every case the 
question of the intention of the parties must be 
taken into consideration ; 

(2) that in this case, %8 very wide terms of the 
warranty included а guarantee that the measurement 

- stated was corredt and that the buyer was justified 
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refuse to goon with an action for want of funds and , 


flict between —Inlention of parties Construction of . 


The area of the hpus& was found to . 
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Vendor and purchaser—concld, 


in withdrawing from the'agreement and demanding 


back the earnest money. Ё, Narain Dass v. 
Jawanin Sinan, £O P. L. R. 1922 827 
Waiver. 58е PRE-EMPTION у 648 
Waste Land, See ADVARSE POSSESSION 4 


Will—Burden oy proof—Distinction between conten- 
tious and non-contentious cases. 

The burden of proving that a document is the last 
Will of afree and capable testator, lies upon the pro- 
pounder, who must allege and prove that it is the last 
Will and that the testator had a sound and disposing 
mind at the time of its execution. Ina non-conten- 
tious case, and not otherwise? it may be sufficient to 
prove mere execution ,and rely upon the presump- 
tion of capacity. N MuxTABAIw. WAMAN, (1928) A. 
I. R. (N ) 68 р 572 
- у construction of—Testator, personal law of, 
- consideration of. ^ i 

The Wills of Hindus should be read with referecce 
to the ordinary notions of Hindus unless there is 
something to show that tho testator intended to 
depart from the ordinary rule of Hindu Law, NI 
ACHAMMAL V. NARAYANASAMI NAICKER, 41M.L. J. 
429; 14 L. W. 632; (1922) M. W. N. 645 5 


2 --— Construction, rule of —“Heirs,” meaning of— 

English Law, applicability of, to Parsi Will. 

The rule. of law as regards a Will, is to ascertain 
the intention of the testator as declared by him 
and apparentinthe words of his Will and to give 
effect to this intention so far as, and, as nearly as 

. may be, consistent with law 

Ina Will, written in English, the word “heirs” 
includes heirs at the testator’s death, subject to a 
contrary intention being declared in the Will. 

Rules of construction which have been applied in 

' English decisions are of no assistance in construing 
a Parsi Will made in India. P C Dinzai v. Nusse- 
wansi Rustomsr, (1923) М. W. N. 757; (1922) A. I. 
В. (Р. 0.) 83; 4 U. P. LA В. (P. C.: 106; 17 L, W. 174; 
27 О, W. М. 199; 37 О. L. J. 4:0; 31 M.L. T. 213; 25 
Bow. L. В. 626 323 


Probate, grant of, effect of —Emecutor, duties 
and liabilities of —Bmwecutor contracting debis far 
business contrary to terms of Will — Leave of Court not 
taken—Personal liability -Indemnification out of 
profits of business—Delay in filing accounts, effect of, 
Where a Probate is granted to the executors, the 

whole of the testator's estate vests in them and they 
hold it from that time not as managers but as execu- 
tors and subject to their rights and liabilities as such 
eand their duties are to collect with reasonable 
diligence the property of the testator and the debts 
‘due to him, Where one of the assets of the estate 
consists of a family banking business which is 
carried on contrary to the terms of the Will and 
without any leave or direction obtained from the 
Court, the executors уйа be personally liable for 
any money borrowed for ihe continuance of that 
business and not the estate. lf any profits have 
accrued to the estate as a result of the business, the 
executors are entitled to be indemnified to the extont 
of sach profits and the creditors could stand in their 
shoes to the extent of the executor’s rights. Mere 
delay in filing accounts does not destroy any right 
of indemnify that mayeexisb but in any case for such 
right to exist tbe executors must show that they 
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вте, поб indebted to the estate, © SUDHIR CHANDRA 
Das v. BassuswAR: Онаорнов, 85 О... J. 46 796 


Probate proceedings —Oaveator also legatee 
under zodicil — Locus standi to contest Will—Interest 
"in estate required, nature of—Succession Act (X of 
+1865), s, 105, objection under, maintainability of. 

The mere fact that a caveator is a legatee under 
i Will gives him no locus standi either to denounoe 

the Will or call for proof of it in solemn form? 
Before a person can be permitted to contest в 
` Will, the propounder ef it has aright to call upon 
. him to show that he has some interest., A bare 
р possibility is .Suffiojent, provided it rests on existing 
|  faots, but the possibility of filling a character which 
"would give the party concerned an interest is not 
sufficient; ‘there must bea possibility of having an 

“a interest in the result of setting aside the Will, 
. A cayeator- has no locus standi to contest a Will 
' or agitate the matter of section 105 of the Succes- 
sion Act inthe Probate proceedings He may after- 





wards ре able to establish his right to call in^ 


‘question tHe validity of some or all of the bequests 
‘made bythe testator, but that is no ground for 
refusing Probate of the Will of the deceased. M 


"RAJAMANICKAM v, FARBAR, 16 L. W. 455; (1922) x 


W. М. 626; (1923) A. I. H. (L) 131; 82.M. L. T, 2 


Е "D 
, proof of — Evidence required — Witnesses 
material — Absence of witnesses, eaplanation of. — 

In proving а Will justice requires that the best 
evidence’procurable of the testator’s signature should 

; be furnished ; an attempt to support the signature 
by anything that falls short of this standard, thoaght, 
-it may not be fatal, is & serious defect. - 

.When witnesses are available .to. prove that 8 
man actually made a signature, any evidence of a 
general nature to the effect that the signature 
appears to be genuine ів of little worth in the absence 
of material witnesses.  , 

Where witnesses who are able to prove the signa- 





tare are not called, an adequate ozplinstion should ba - - 


"forthcoming of their absence. P C Ram Goran 
DAL v. APINA KUNWAR, 44 A. 495; (1932) А.І. R. 





Standard of testamentary . e pc me 
prepared in accordance with instructions of testator 
while gn health—Testator in feeble state of health at 
the time of ewecution—Knowledge and арргоуай— 
Testamentary capacity, a relative term. 

Where a testator has given instructions for в, 
Will while in health and executes the dooument 
prepared in accordance therewith while in illness, > 
slight proof of knowledge and approval will suffice 
and the Will will be valid though at the time of 
execution the testator merely recollects that he has, 
given those instructions but believes that the Will.’ 
whioh he is executing is in accordance with them, 

Testamentary capacity cannot bat be looked upon : 
as a relative thing: ibis to be considered with ' 
reference to the ‘particular’ Will—the question - 
being not whether the testator had capacity for mak... 
ing Will but whether he had capacity to make -the ei 
disputed Will. He may have had capacity to make. 
that Willin the circumstances. and, yet not have , 
had capacity to make a more complex one, or he , 
may not have had capacity to make the Will in suit 
and yet have had capacity to make a less complex , 
or different one; whether he understood the particu- " 
lar thing he was deing, is the vital question, 
BABADINDU NATH Rar v. SUDHIR ÜHANDRA Грке, 88 C. 
L. J, 669; (1928, A. Т.В. (C.) 116 








“Will and codicil--Revocation of wit whether 


impliedly revokes codicil. 

Although a codicil is dependent upón* a Will, it 
cannot be deemed to be an integral component of 
it. Where, therefore, a Will and а codicil are во 
independent of each other that either can stand 


' alone, the mere “revagation of the Will will not 


operate torevoke the codicil also, unless it appears’ - 
that in revoking the Will the testator ` thereby - 
intended to revoke the codicil as well, © SugRNDEA 
Nata ÜHATTERJEE v. SIVADAS МоокКВЈЕЕ, 85: С. LJ. | 
43%; (1922) A, I.B (2) 182 - 8 ` 


‘WitneSs—Public: Prosecutor, whether “Bound to 


сац false witness. ; td 
A. Publio Prosecutor is not bound to call a witness 
who he has reason to -believe would. give false | 


‚ (Р. 0.) 866; 31 M, L. Т. 277; 27 О, W. ЇЧ. 435; 21 A, L, evidence, С EMPEROR v. Raen, 49 О, 277; (1022) A. ' 
J. 402; 1 P. L, В. 273- SI 1 R.(0.) 461; 23 On: L. J, 742 . 630 | 
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